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OPINION AND ORDEROF THE BOARD (by C.A. Manning):

This mattercomesbeforetheBoardon a petitionfor reviewbroughtpursuantto
Section40(a)of theEnvironmentalProtectionAct (Act) (415 ILCS 5/40(a)) ofa permitdenial
by theIllinois EnvironmentalProtectionAgency(Agency) to petitioner,JohnC. Justice,d/b/a
Microcosm(Microcosm). Thepetitionfor reviewwasfiled with theBoardon March 28,
1995, seekingreversalof theAgency’sFebruary21, 1995 decisionwhichdeniedthe
Microcosmfacility an operatingpermit for two drying ovenslocatedin Cicero,CookCounty,
Illinois. TheAgencydeniedthepermitbecauseMr. Justicefailed to submitan approvable
complianceplandetailing informationofthe chosenmethodsofcompliance. TheAgency
furtherdeniedthepermit dueto the lackof evidenceshowingcompliancewith theAct or
Boardregulations.

TheBoard’sresponsibility in this matterarisesfrom Section40 oftheAct. TheBoard
is charged,by theAct, with abroadrangeof adjudicatoryduties. Among theseis adjudication
ofcontesteddecisionsmadepursuantto thepermitprocess.More generally,theBoard’s
functionsarebasedon a seriesof checksandbalancesintegralto Illinois’ environmental
system: theBoardhasresponsibilityfor rulemakingand principaladjudicatoryfunctions,
while the Agencyis responsiblefor carryingout theprincipaladministrativeduties,
inspections,andpermitting.

TheAgencyfiled amotion to dismisson April 20, 1995arguingthat petitionerfailed
to satisfy theBoard’sinformationrequirementsof35 Ill. Adm. Code105.102(1994). Mr.
Justicearguedthat theAgencyneglectedto submittherecordon appealasorderedby the
Board in its April 6, 1995order. By orderofJune15, 1995 theBoarddeniedtheAgency’s
motionto dismiss.
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OnJanuary5, 1996,apublic hearingwasheldbeforeHearingOfficerJuneEdvenson
attheBoard’sChicagooffice locatedattheJamesR. ThompsonCenterin Chicago,Illinois.
JohnJusticeappearedpro seandpresentedhiscase-in-chief;RobbLaymanpresentedthe
Agency’scase-in-chief.JohnJusticetestifiedon hisownbehalf;RayPilapil, an
environmentalengineerfortheAgency,testifiedon behalfof the respondent.At hearing,the
hearingofficeradmittedvariousexhibitsofferedby petitionerincluding sixphotographsof the
equipmentatthe Microcosmsite (SeePet.Exh. 1-6). 1 Petitioner’sExhibit 7 (Pet. Exh.7)
includedastapledphotocopyof Microcosm’smanufacturingplant layoutwith additions
labeledG, anin-line centrifugalfan,andlabeledH, theductwork, asphotographedin
Petitioner’sExhibit 6 (Pet.Exh. 6). Thehearingofficer alsoadmittedtwo exhibitsofferedby
respondent.Respondent’sExhibit 1 (Resp.Exh. 1) is acopy of petitioner’spermitapplication
includingthreenewpages,pages2, 4, and8, whichwerepreviouslyomittedin errorfrom the
recordfiled with theClerkof thePollutionControlBoard. Respondent’sExhibit 2 (Resp.Ex.
2) is acopyof theBoard’sSubtitleB regulationspertainingto ProcedureT: Criteriafor and
VerificationofaPermanentor TemporaryTotalEnclosure.

As statedin moredetailbelow,Mr. Justiceappliedfor apermit on October4, 1994
afteragreeingto severalconditionsin aconsentorderenteredbetweenMr. Justice,theIllinois
AttorneyGeneralandtheAgencyon August26, 1994. (Rec.at 21-32.) TheAgencyissueda
noticcof incomplctcnesstoMr. Justiceon October18, 1994(Rec.at11) requesting
supplementaryinformationto thepermitapplication. In response,on December1, 1994,Mr.
Justicesubmittedfurtherinformation(Rec. 13-20)whichwassubsequentlyreviewedby the
Agency. As aresult,theAgencydeniedMr. Justice’spermitapplicationon February21,
1995.

For reasonsmorefully explainedin theopinionbelow,theBoardherebyaffirmsthe
Agency’sdenialof petitioner’sapplicationfor anair permitanddeniesall relief requestedby
thepetitioner.

BACKGROUND

Microcosmis anadhesivesmanufacturingandpapercoatingor laminatingfacility
locatedin Cicero,CookCounty,Illinois. Mr. Justiceis thepresentoperatorofMicrocosm
andhasoperatedMicrocosmsinceat least1976. (Rec.at22.) 2 Mr. Justicehasbeenin the

1 Petitioner’sExhibits 1-6 includethe following: Exhibit 1 (Exh. I) is aphotographentitled

“turbine generator“; Exhibit 2 (Exh. 2) is aphotographentitled “betaplate”; Exhibit 3 (Exh.
3) is aphotographentitled “switch gearpanel“; Exhibit 4 (Exh. 4) is aphotographentitled
“enclosureunderroof”; Exhibit 5 (Exh. 5) is aphotographentitled “exhaustandenclosure“;
Exhibit 6 (Exh.6) is aphotographentitled “muffler andair fuel intake.”

2TheAgency’sAdministrativeRecordfiled on June27, 1995will hereinafterbe citedto as

(Rec.at .). Therecordofthetranscriptatthehearingheldon January5, 1996will
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businessof adhesivecoatingandlaminatingfor anumberof industrialcompaniessince1964.
(Tr. at24.) Microcosmis asmallbusinesswhichprimarilyusesoutsidesuppliedadhesives,
someof whicharesuppliedby customers,andthenappliedto paper,film, foil or cloth
products. (Tr. at22; Pet.Br. at 1.) Thefacility hasIwo coadnglineswhichapplycoatings
ontoafilm or paper,driestheapplicationsin anovenandthenlaminatesontoanother
material. Thecoatingis appliedby amechanicalapplicatorandalaminatorpulls theraw
materialthroughthe applicatorandthedrying oven. (Tr. at 31-32.) At thehearing,Mr.
Justicestatedthatthe coatingapplicatorandthe dryingovenabuteachotherto sealthespace
betweenthecoatingheadandovenin orderto eliminatevaporescape. (Tr. at35.)

OnAugust26, 1994Mr. Justice,theAttorneyGeneral,andtheAgencyenteredinto a
final consentorderin an enforcementeasestyled Peopleofthe Stateof Illinois ex.rel.Roland
W. Burns,Attorney Generalof theStateof Illinois. v. JohnC. Justice,dlb/aMicrocosm ,No.
93 Ch4290,Circuit Courtof CookCounty. (Ree.at21-32.) The complaintin this
enforcementcaseallegedvariousviolationsof theAct includingSection9(a)and(b) and35
Ill. Adm. Code201.144,215.204(c)and218.211(c)of theBoard’sair pollution regulations.
(Ag. Br. at3-4.) ThetermsoftheconsentorderincludedMr. Justice’sagreementto submit
permitsfor theair emissionsourcesattheMicrocosmfacility andto implementcertain
compliancemeasuresattheMicrocosmfacility. ~

In responseto theconsentorderrequirements,Mr. Justicesubmittedanoperating
permitapplicationto theAgencyfortwo drying ovenson October4, 1994. (Ag. Br. at 1;
Resp.Exh. 1 at1-13.) Petitionerincludedacomplianceplanexplaininghis intentionsto
utilize acogenerationprocessto control theVolatile OrganicCompounds(VOC) in thecoating
operations(Ag. Br. at 2; Resp.Exh. 1 at 13.) In thecomplianceplan,Mr. Justiceindicated
thatacaptureandcontrol systemwouldbeusedasthemethodof complianceasrequiredby

hereinafterbe citedto as(Tr. at .). Petitioner’sPost-HearingCommentswill hereinafter
be citedto as(Pet.Br. at .). TheAgency’sPost-HearingCommentswill hereinafterbe
citedto as(Ag. Br. at .). The 1994ConsentOrderwill hereinafterbe citedto as(Consent
Orderat.).

~Thisagreementrequired,amongotherthings: (1) petitioner’ssubmittalof acompleteand
properoperatingpermitapplicationfor all emissionsourcesandair pollutioncontrol
equipmentatthefacility asspecifiedin 35 Ill. Adm. Code20 1.157;(2) acomplianceplan,
subjectto stateapproval,settingforth thefacility’s chosenmethodof complianceasrequired
under35 Ill. Adm. CodePart218;(3) submittalto theAgency,within 30 days,acomplete
andproperconstructionpermitapplicationfortheinstallationofany emissioncontrol
equipmentthatis apartofthecomplianceplan; (4) submittalto theAgencyof anoperating
permit applicationfor any approvedcontrolequipmentwithinatime specifiedby the
constructionpermit; (5)cessationof theoperationof all emissionsourcesif thenecessary
constructionor operatingpermit is not obtainedwithin 120 daysof thedateof submittalof the
permitapplication.(Ag. Br. at3-4; Rec.at26-27,citing ConsentOrderat6-7.)
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furtherstatedhisbeliefthatthe cogeneratorwasnot regulatedundertheBoard’srulesand
regulations.

At hearingbeforetheBoard,Mr. Justicetestifiedthathe believedthestepstakenatthe
facility to rectify theproblemsareadequate.Mr. Justicearguesthatthecaptureandcontrol
systemconsistsof permanenttotalenclosures,whichsurroundsall possibleemissionsources,
andanyVolatile OrganicMaterial(VOM) emissionsareductedto centrifugalfanswhichthen
suppliestheVOM asfuel to aninternalcombustionenginehavinglessthan1500horsepower.
(Pet.Br. at2.) Mr. Justicefurtherstatesthat thefanspull warmair throughtheovenin the
directionoppositeto themovementofcoatedmaterial;therefore,thesolventlatentair is
pulled in by thefan whichcollectsandmovesit to theturbinewhichburnstheVOM. (Tr. at
33-34.) Mr. Justicealsoarguesthattheemissioncapturesystemcapturesall emissionsfrom
thecoatingapplicatoratthebeginningof theprocess.( Id.) Mr. Justiceadmittedthatno
testingin accordancewith Boardregulationswasdoneto evaluatetheefficiencyof theVOM
captureandcontrol system. (Tr. at37-39.) However,Mr. Justicecontendsthatpursuantto
35 Ill. Adm. Code210.146(i),no permit is neededfor theoperationoftheinternalcombustion
engine,which is thecontrol device.

TheAgency’ssolewitness,Mr. Pilapil, testifiedon theinadequacyof the petitioner’s
permitapplicationfor the Microcosmsite. ~ Mr. Pilapil testifiedthatthepermitapplicationdid
not containenoughinformationto determinecompliancewith Part218 (35Ill. Adm. Code
Part218). (Tr. at64.) Mr. Pilapil furthertestified, “therewasn’t detailedinformationon the
materialsusedin thecoatingplant. Therewaslackofinformationon theVOC contentsofthe
materialsused.. . theapplicationdid not includeanyinformationon thecapturesystemor
anydetailedinformationon thecontroldevice. “ (Tr. at64-65.) Mr. Pilapil statedthat
missinginformation,suchastheemissionsprior to going into thecapturesystemandcontrol
device,wasnecessaryfor himto establishpermitlimitationsandto determineuncontrolled
emissions.(Tr. at69.) Overall,Mr. Pilapil statedthe informationsubmittedon the
applicationwasnot sufficiently completein orderfor him to determinecompliance.

OnOctober18, 1994,theAgencyissuedanoticeof incompletenessto Mr. Justice
explainingthatthepermitapplicationfailed to containinformationasrequiredby 35 Ill. Adm.
Code201.157. (Ag. Br. at2, Rec.at 11-12.) ~ Mr. Justicerespondedto thenoticeof

Mr. Pilapil is responsiblefor reviewingairpollution permitapplicationsat theAgency.

Specifically,hereviewstheapplicationsto insurethateachapplicant’semissionsandair
pollutioncontrol equipmentis in compliancewithall stateandfederalregulations.Heis
assignedto overseethepermitapplicationsrelatingto volatile organicmaterialemissionsin
the Chicagoareasuchascoatingplantsandprintingplants. (Tr. at58.)

~Thenoticeof incompletenesslistedinformationmissingfromthepermitapplication
including,but not limited to, the following: (1) thenameandidentificationnumberof each
coatingasappliedon eachlaminatingline; (2) theweightof VOM (Volatile OrganicMaterial)
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incompletenesson December1, 1994andsubmittedvariousinformation,answers,and
diagramsin anattemptto supplementtheincompletepermitapplicationpreviouslysubmitted
on october4, 1994. Mr. Pilapil testifiedaboutMr. Justice’ssupplementaryinformation
duringtheAgency’scase-in-chiefstating, “the applicationgavecompleteinformationin tenus
ofmaterialusagefor thecleanupsolvent,for thecoatingsused,but it indicatedthattherewas
someotherVOM containingmaterial(sic)usedwithoutindicatingwhatthoseotherVOM
containingmaterials(sic)were. “ (Tr. at66-67.) Mr. Pilapil continuedhistestimonystating
thatthe informationsubmittedby Mr. Justicewasveryvagueandincomplete.Regarding
informationon uncontrolledemissions,Mr. Pilapil statedthatMr. Justiceeitherdid not
respondto the questionor hemisunderstoodthe questionconcerningtheuncontrolled
emissionswhichrequestedVOM emissionsbasedon materialusageandVOC contentprior to
going into thecontrolequipmentandcapturesystem. (Tr. at67.) Further,Mr. Pilapil stated
thatthe informationsubmittedby Mr. Justicedid not containany “clear-cutestimationof
captureefficiencyandcontrol deviceefficiency.. . in orderto determinecompliancewith the
Boardregulations.” (Tr. at 70-71.) Mr. Justicealsosubmittedalist of VOM indicatingthe
VOM contentfor coatingsin responseto thefirst threequestionsin theletterof
incompletenessandhetestifiedthatall ofthecoatingsusedattheMicrocosmfacility contained
VOM in excessof 2.9 poundspergallonwhichis themaximumamountof VOM for coatings
allowedunder35 Ill. AdniL Code218.204.(Tr. at29.)

Regardingtheprocessflow diagramsubmittedby Mr. Justicein responseto thenotice
of incompleteness,Mr. Pilapil testifiedthathe neededfurtherinformationin orderto allow the
issuanceoftheair permit. Mr. Justicemadereferenceto a90 percentefficiencyrateofthe
capturesystemandcontroldevicewhichindicatedto Mr. Pilapil sometypeof overall
reductionefficiency;however,for aproperpermitissuance,Mr. Pilapil testifiedheneeded
informationwhichindicatedacaptureefficiencyandthecontrol deviceefficiencyin orderto
determinecompliancewith Boardregulations. (Tr. at70-71.) Pilapil stated: “~tjhis process
flow diagramis very incomplete.It clearlydoesnot showanyhoodingin termsofthe capture
system.It doesn’tshowanydimensionsforthehoods. Thereis no indicationof anylengthof
ductwork or fan flow rate. There’sno indicationof anyflow rates. Theprocessflow
diagramshouldclearlyshowall thematerialusagegoing in. “ (Tr. at 71-72)

Additionally, Mr. Pilapil statedthathe couldnot ascertainwhethertheemissionsfrom
the laminators’emissionsor theVOM emissionsatthefacility werebeingcapturedfrom the
capturesystem. (Tr. at72.) Mr. Pilapil alsotestifiedthattheroll coaters,which is the actual
applicatorwhereboththecoatingsandcleanupsolventsareapplied,astestifiedto andfirst

per volumeofeachcoating;(3) theVOM contentof eachcoatingasappliedon each
laminatingline; (4) theuncontrolledVOM emissionsfrom all VOM containingmaterialsused
on thelaminatinglineswith detailedsupportivecalculations;(5) aprocessflow diagram
depictingthe laminators,dryersandthecogenerationprocess;(6)controlledVOM emissions
from all VOM containingmaterialsusedon thelaminatinglineswith detailedsupportive
calculationsincludingan estimationofcaptureefficiency,acapturesystemandjustificationfor
thecontroldeviceefficiency. ($ Notice ofIncompleteness,October4, 1994,Rec.at 11-12.)
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mentionedby Mr. Justiceatthehearing,werenot indicatedon the processflow diagram. (Tr.
at 73.) Regardingthecogenerator,Mr. Pilapil testifiedthat,aftersix yearsofworkingon
coatingpermits,he hadneverseenanycompanyuseacogeneratorfor control of acoating
line. (Tr. at74.) BecausePilapil concludedthecogeneratorwasnot atypicalmethodfor
coatingplants,he neededmoreinformationaboutthecogeneratorto insurecompliancewith
Boardregulations.(Tr. at75.)

Overall,theAgencydeniedMr. Justice’spermitapplicationdueto lackof sufficient
information. Mr. Pilapil wasaskedwhattypeof specific informationwasnecessaryto allow
for thoroughreviewof Mr. Justice’spermitapplication. (Tr. at78-79.) Hestatedthatthe
Agencyneedsdetailedinformationon thecapturesystemwhichshowsthetypeofhooding,
physicaldimensionsof thehoods,ducting,actualflow ratesof the fan andflow ratesof the
eogenerator.Additionally, Mr. Pilapil testifiedthattheAgencyneededclarification of the
methodsin whichpetitioner’sVOM is used.(Tr. at79.) The Agencyrequiredfurther
detailedinformationonthecontrolleddeviceandtheefficiencyof the controlleddevice.
Finally, theAgencyrequestedan embellishedprocessionoftheflow diagramwhich clearly
showsthehoodsandanyduetwork, roll coatersgoing into theoven,androll coatersgoing
into the laminators. (Id.)

TheAgencyissuedapermitdenialletteron February21, 1995. Theletterstatedthat
the complianceplandid not satisfytheBoard’scomplianceplanrequirementsassetforth in 35
Ill. Adm. Code201.241and201.243.As potentialviolations,theletteralsoreferenced
Section9 of theAct andtheBoard’scomplianceplanregulations.(Ag. Br. at3; Rec.at34.)
TheAgency’sassignedcounsel,RobbLayman,alsoissueda letterto Mr. Justiceon February
21, 1995 providingadditionalcommentsregardingthefacility’s complianceobligationsunder
the consentorder. (Ag. Br. at3, citing ConsentOrderat 1-12; Rec.at35.) This letter
addresseddeficienciesin Mr. Justice’scomplianceplanandfurtheraddressedmaterialsneeded
to curethedeficiencies. TheAgencyattorneyalsoinformedMr. Justicethat thecogenerator
requiredanAgencypermitconsistentwith theconsentorderandBoardregulations. ( j~,)As
aresultof theAgency’sdenial,Mr~Justicefiled apetitionforhearingwith theBoard.

ARGUMENT

Mr. JusticearguesthattheMicrocosmfacility emitsno pollutionwhichrequiresa
permit. Hestatesthathis facility includesan excellentsystemto controlanypollution if any
pollution is emittedatall. (Pet.Br. at8.) Mr. Justicearguesthathis coatinglinesare
enclosedwithin permanenttotalenclosurewhichcapturetheVOM emissions.Thepetitioner
furtherclaimsthatbecausehis internalcombustionengineis exemptfrom anyregulations,he
cannotberequiredto seekanypermitfrom theAgency. Mr. Justiceclaimsheappliedfor the
permit “following theAgency’swishes,“but hefurtherstatesthatheis not requiredto do so.
(Jci.)
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citing variouscasespertainingto police powers,Mr. Justicearguesthat thestate
policepowersdo not requirethathe obtainapermit. Mr. Justicestates, “~t}hepolicepoweris
certainlyexceededwhentheAct andtheregulationsaresoughtto beappliedto abusiness
which is notpolluting theair. “ (Pet.Br. at9.) Mr. Justicecontendsthatthecoatinglinesof
his facility meettherequisitestandardsandcauseno pollution. ( 14.) He furtherstatesthat
“becausetheAgencyitselfdeclaresthatpetitionercausesno pollution,hecannotseehowhe
canberequiredto obtain anypermitfrom it. “ (14.) Finally, Mr. Justicearguesthathe does
nothaveto submitanythingto theAgencyandrequeststheBoardto makeadeterminationthat
a permitis unnecessary.(Pet. Br. at 10.)

In response,theAgencyarguesthatMr. Justiceis notentitledto relieffrom the
Agency’spermitdenialdeterminationsincepetitionerfailed to meettherequisiteburdenof
proof. TheAgencycitesvariouscaselawstatingthatthepermitapplicantbearstheburdenof
demonstratingthatno violationoftheAct ortheregulationswouldhaveoccurredif the
requestedpermithadbeenissued.(Ag. Br. at5-6, citing JohnSextonContractorsCompany
v. IEPA, PCB88-139(February23, 1989). TheAgencyarguesit hasno obligationto
performscientifictestingor monitoringof anapplicant’sfacility andfurtherstates,citing
Wilmer Brockman,Jr. andFirst MidwestBankofJolietv. IEPA , PCB93-162(February3,
1994),that the “primary focus”mustalwaysremainon theadequacyoftheapplicant’spermit
applicationandotherinformationsubmittedto theAgency. (Ag. Br. at6.)

TheAgencybelievesthatMr. Justicehasnotpresentedevidencethat theMicrocosm
facility is in complianceor will comeinto compliancewith theapplicablePart218 regulations.
TheAgencycontendsthat thiscaseis devoidofproperfactualsupportfor thethresholdissue
ofwhethertheadministrativerecorddemonstratesthat theissuanceofapermitwill not causea
violation oftheAct andBoardregulations.(Ag. Br. at8.) Further,theAgencystatesthat the
informationsubmittedwith thepermitapplicationneitheraddressesthecogeneratorcontrol
efficiencynorthedestructionefficiencyofthecogenerator.( j4.) Becauseno actualtestingof
captureefficiencyordestructionefficiency ofthecogeneratorwasevertechnicallyperformed,
theAgencyarguesthatpetitioner’scontentionsasto captureefficiencycannotbe considered.
(Ag. Br. at9.) TheAgencycontinuesto arguethat petitionerfailed to demonstrate
appropriatefactsasto thequantityof VOM emissions,coatingmaterialsorexistenceofthe
roll coaters.(Ag. Br. at 10.) TheAgencyultimatelystatesthatpetitionerhaspresentedscant
evidenceasto thecogenerationprocessandits effectivenessin controllingVOC emissions
from thecoatingoperations.

Regardingpetitioner’sargumenthe is exemptfrom theAct or Boardregulations,the
Agencystatesthatapermitexemptionstatuswould noteliminatepetitioner’sburdenofproof
to demonstratecompliancewith othersubstantiveprovisionsoftheAct orBoardregulations.
(Ag. Br. at 11-12.) TheAgencyarguesthat it sufficientlyadvisedpetitionerasto deficiencies
ofthepermitapplicationasis requiredby Part201. (Ag. Br. at 14.) Overall,theAgency
contendsthat thepermittingprocessandtheindependentrequirementsoftheconsentorder
requiredthepetitionerto properlydemonstratethat thecogeneratorwould notcauseviolations
undertheAct orBoardregulations.(Ag. Br. at [6.) Forall theabovereasons,theAgency
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askstheBoardto affirmthe denialof Mr. Justice’spermitapplicationanddenyanyrequest
forrelief

RELEVANT LAW

TheAct establishesasystemof checksandbalancesintegralto the Illinois systemof
environmentalgovernance.Concerningthepermitting function,it is theAgencywhohasthe
principal administrativerole underthelaw. Specifically,theAgencyhasthedutyto establish
andadministerapermitprocessasrequiredby theAct andregulations,andtheAgencyhas
the authorityto requirepermitapplicantsto submitplansandspecificationsandreports
regardingactualorpotentialviolationsoftheAct, regulationsorpermits. ( Landfill, Inc. v

.

IPCB, (1978)74 Ill. 2d 541; 25 Ill. Dee. 602, 607 citing, 415 ILCS 5/4.) Further,the
Agencyhastheauthorityto performtechnical,licensingandenforcementfunctions. It hasthe
duty to collectanddisseminateinformation,acquiretechnicaldata,andconductexperiments.
It hastheauthorityto causeinspectionsof actualor potentialpollutionsourcesandthedutyto
investigateviolationsof theAct, regulations,andpermits. ( jçj at606.)

Regardingpermits,theAct providesthatit “shall be thedutyoftheAgencyto issue
suchapermituponproofby theapplicantthat thefacility. . . will not causeaviolation of this
Act or of regulationshereunder“ Whenthe Agencymakesa decisionto denyapermit,the
Actprovidesthatit musttransmitto theapplicantadetailedstatementasto thereasonsfor the
denial. The statementshallinclude,ataminimum, the sectionsoftheAct or regulations
whichmaybe violatedif thepermitweregranted;thespecific typc of information,if any,
whichtheAgencydeemstheapplicantdid not providetheAgency;andastatementofspecific
reasonswhytheAct andtheregulationswouldbe violatedif thepermitweregranted.(415
ILCS 5/39(a)(l)-(4).) Finally, theAct chargesthattheAgency “shall adoptsuchprocedures
as arenecessaryto carryout its dutiesunderthis [the permitting] section. “ (415ILCS 5/39
(a).)

After theAgency’sfinal decisiononthepermitis made,thepermitapplicantmay
appealthatdecisionto theBoard. (415 ILCS5/40(a)(l).) TheBoardthenholdsahearingat
whichthepublic mayappearandoffer comment.ThequestionbeforetheBoardin apermit
appealis whethertheapplicanthasmet its burdenofproving thatissuanceof thepermitwould
not violatetheAct. It is well-settledthatourreviewin all permitappeals,exceptNPDES
permits,is not denovobut is limited to informationsubmittedto theAgencyduring the
Agency’s statutoryreviewperiod,andnoton informationdevelopedby thepermitapplicantor
theAgencyaftertheAgency’sdecision. ( Alton PackagingCorporationv. IPCB , (5th
Dist. 1987)162 Ill. App.3d. 731; 516N.E.2d275,280.) However,it is thehearingbefore
theBoardthatprovidesamechanismto thepetitionerto provethattheapplicationwouldnot
violatetheAct. Further,thehearingaffordsthepetitionerwith theopportunity “to challenge
thereasonsgivenby theAgencyfor denyingsuchpermitby meansofcross-examinationand
theBoardtheopportunityto receivetestimonywhichwould ‘testthevalidity ofthe
information[relieduponby theAgeneyj’. “ (Alton PackagingCorporationv. IPCB (5thDist.
1989) 162 Ill. App. 3d 731; 114 Ill. Dee. 120,quoting, IEPA v. IPCB, 115 Ill. 2d at70.)
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UndertheAct, boththeAgencyandtheBoardoperateundertight statutorytime
framesto makeadecision. FortheAgency,thestatutorytimeto issueapermitdecisionis 90
days. (415 ILCS 5/39 (a).) For theBoard,thestatutory-requiredtimeperiodis 120 days.
Absentawaiverofthestatutorydecisiondeadline,wemusthold ahearing,reviewthe
evidenceandarguments,andmakeafinal decisionconcerningtheAgency’spermitdecision.
(415ILCS 5/40(a)(2).)

ANALYSIS AND DECISION

Previouseasesbeforethe BoardhaveestablishedthattheAgency’sdenialletterframes
theissuesin apermitreview. ( SeeCentraliaEnvironmentalServices,Inc. v. IEPA , PCB89-
170,slipop. at 6 (May 10, 1990).) Wemustthereforedeterminewhetherthestatedreasons
in the Agency’sFebruary21, 1995final decisionletterto denyMr. Justiceanoperating
permitareproper. TheAgency’s reasoningis thatthe issuanceof theoperatingpermitmight
resultin aviolationof theAct andthatit lackedsufficientinformationto determinewhether
the applicationas submittedwouldviolatetheAct or Boardregulations. In ordertoreacha
decisionbasedon the proprietyof thedenialletter,we mustconsiderwhetherMr. Justicehas
satisfiedhisburdenof provingthatno violationof theAct or theregulationswouldoccurif
the Agencyissuedtheair permit. For thefollowing reasons,wefmd thatMr. Justicehasnot
met therequisiteburdenin this case.

Mr. Justicedid not submittherequestedinformationto theAgencyfor theissuanceof
anair permitfor theMicrocosmfacility. The AgencyinformedMr. Justiceof his
application’sdeficienciesin anoticeof incompletenesson December1, 1994. The noticeof
incompletenesswasspecificasto the supplementaryinformationnecessaryto completeMr.
Justice’spermitapplication. Mr. Pilapil testifiedonbehalfof theAgencystatingthatthe
missinginformationwasnecessaryto establish,amongotherthings,thepermit limitationsand
fulfillment of thePart218requirements.In responseto thenoticeof incompleteness,Mr.
Justicepromptlytried to curethedeficienciesin hispermitapplication He suppliedthe
Agencywith variousanswersto severalquestions;he submitteddiagramsto explainthe
actionsattheMicrocosmfacility. Mr. Pilapil testifiedas to the extensiveamountof
informationsubmittedby Mr. Justicewith regardto thematerialusageforcleanupsolvent
usedatthefacility; however,he stressedthatscantevidencewasproducedby Mr. Justicewith
regardto theVOM containingmaterials,uncontrolledemissions,captureefficiencyand
control deviceefficiency. (‘Er. at66-67, 70-71.) Furthermore,as Mr. Justiceattestedto at
hearing,theVOM of thecoatingsattheMicrocosmsiteexceededthe2.9poundspergallon
limitationrequiredby 35 Ill. Adm.Code218.204. (Tr. at29-30.)

Part218requiresthatpollutioncontrolequipmentmustresultin thereductionof 81
percentofthetotaluncontrolledVOM emissionsfrom thecoatinglines. Thecontrol device
mustcontrol 90 percentof thetotalVOM throughput. Typically,compliancewith the
pollutioncontrol equipmentperformancestandardsis demonstratedby massbalance
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calculations. In this ease,Mr. Justice’splandoesnot includeanestimationof controlled
VOM emissionswhich is necessaryfor theAgencyto establishpermitlevelsandoverall
efficiency. Thecomplianceplandoesnot containanytechnicaljustification to supportMr.
Justice’sassertionof theappropriateefficiencyof thecogenerationprocess.Mr. Justice
admittedduringthe hearingthatno testingwasdoneto evaluatethe efficiencyof theVOM
captureandcontrol systemasrequiredby theBoardregulations.(Tr. at38-39.) Also, Mr.
Justice’scontentionthatthe eogeneratoris exemptfrom permittingrequirementsdoesnot
excuseMr. Justicefrom filing therequestedinformationto theAgency. Here,Mr. Justicedid
not provideenoughinformationfor theAgencyor theBoardto find thatMr. Justice’s
cogenerationsystemis exemptfrom theAct or Boardregulations.Mr. Justicesubmitteda
flow diagramaspartof hissupplementaryinformation;howeverhe failed to submitsufficient
evidencewhichwould provetheeogenerationprocessis notapollutioncontrol facility. The
Boardfinds this petitionerfailed to demonstratethat thetechnologyattheMicrocosmsitemet
theminimumperformancestandard.The Boardfurtherfinds that theexemptionclaimedby
Mr. Justiceappliesto stationaryengineslessthan1500horsepower,not pollutioncontrol
devicesfor regulatedprocesses.

Theprocessflow diagramsubmittedby Mr. Justicefailed to includeinformation
showinganoverallreductionefficiencyof thecapturesystemandcontrol device. (Tr. at71-
72.) Further,thediagramfailed to includeanyhooding,duetwork or fan flow rate,all of
which arenecessaryto ascertaintheefficiencyofthecapturesystemandcontroldevice. The
flow diagramwasvagueandincompletebecauseit did not detail the entirecapturesystemand
controldeviceprocesses;it failed to includepertinentinformationsuchasthepreciseplacing
oftheroll eoaters.Moreover,theAgencydid not haveanypreviousknowledgethatthe
facility evencontainedroll coatersuntil thehearing. (Tr. at73.) Mr. Pilapil alsotestifiedthat
he hadneverbeforeseenanycompanyuseaeogeneratorfor control ofacoatingline. (Tr. at
78-79.) Due to thisfact, Mr. Pilapil did not find thattheinformationsubmittedby Mr. Justice
defectivelyinformedtheAgencyasto thecorrectuseof aeogeneratorfor control of acoating
line. As such,Mr. Pilapil simply neededfurtherdetailedinformationabouttheeogenerator
andits functionattheMicrocosmfacility. Additionally, theBoardnotesMr. Pilapil’s lengthy
experiencewith coatingpermits. As aresultof thelack ofinformationsubmittedby Mr
Justice,theAgencywasunableto determinewhetheror not theMicrocosmfacility complied
with theAct andBoardregulations.

CONCLUSION

Accordingly, for all of theaforementionedreasons,we findthattheAgencyproperly
deniedtheair permitfor theMicrocosmfacility. This opinionconstitutestheBoard’sfindings
of factandconclusionsof law in thismatter.



II

ORDER

TheBoardherebyaffirmstheAgency’s February21, 1995 denialof anair operating
permitto JohnC. Justicedlbla Microcosm. TheBoardherebydeniespetitioner’srequestfor
relief.

IT IS SO ORDERED.

Section41 of theEnvironmentalProtectionAct (415ILCS 5/41 (1994))providesfor
the appealof final Boardorderswithin 35 daysof thedateof serviceofthis order. The Rules
of theSupremeCourt of Illinois establishfiling requirements.(Seealso35 Ill. Adm. Code
101.246“Motions for Reconsideration.”)

I, Dorothy M. Gunn, Clerk of the Illinois Pollution ContxglBoard,herebycertify that
theaboveopinionandorderwasadoptedon the~~/~MIayof /‘/‘7/t.cIJ , 1996,by a vote
of ___

~ L
DorothyM. 941m, Clerk
Illinois PollutbinControlBoard


