
ILLINOIS POLLUTION CONTROLBOARD
February1, 1996

PEOPLEOF THE )
STATE OF ILLINOIS, )

)
Complainant, )

)
v. ) PCB 93-191

) (Enforcement- UST)
LLOYD WIEMANN, )
d/b/aWIEMANN ICE AND FUEL, )

)
Respondent. )

ORDEROF THEBOARD (byC.A. MANNiNG):

This mattercomesbeforetheBoardon amotion for summaryjudgmentfiled on
October6, 1995,by complainant,thePeopleofthe Stateof Illinois on behalfof the
Illinois EnvironmentalProtectionAgency(Agency). ComplainantrequeststheBoard
grantsummaryjudgmentin its favor againstrespondent,Lloyd Wiemann,d/b/aWiemann
Ice andFuel (Wiemann). Wiemannfiled its responseto complainant’smotionfor
summaryjudgmentandacross-motionfor summaryjudgmenton December18, 1995,
Complainantfiled its responseto Wiemann’s cross-motionfor summaryjudgmenton
January9, 1996. At thistime, theBoard addressesbothparties’motionsfor summary
judgment.

Summaryjudgmentwill begrantcdwherethereis no genuineissueof material fact
andthemovingpartyis entitledto judgmentas amatterof law. (SherexChemicalv

.

IEPA (July 30, 1992),PCB91-202;Williams Adhesives,Inc. v. IEPA (August22, 1991),
PCB91-112.) In complainant’smotionfor summaryjudgment,complainantsetsforth
factsdeemedadmittedby Wiemann’sfailureto timely respondto complainant’srequestto
admit facts. However, afterconsideringWiemann’s responseto the requestto admit
whichwassubsequentlyfiled in thecaseperhearingofficer order,genuineissuesof
materialfact continueto existandremainin disputebetweentheparties. For reasons
morefl.illy explainedbelow,wegrantcomplainant’smotionfor summaryjudgmentin part
anddenyin part. For thesamereasons,theBoarddeniesWiemann’scross-motionfor
summaryjudgment.
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BACKGROUND

On October8, 1993,complainantfiled this enforcementaction’ againstLloyd
Wiemann,individually anddoingbusinessas WiemannIceandFuel, Inc. Wiemannowns
and/oroperatesoneor moretanksandundergroundpipeslocatedattwo locations:
(1) 1800 VandaliaStreet,Collinsville, MadisonCounty, Illinois (SiteOne) and (2) Route
Ill andForestBlvd., WashingtonPark,St. Clair County,Illinois (SiteTwo). (Complaint
at2, 10.) The tankor tankscontaingasolineor otherpetroleumdistillates. At least 10
percentumof eachtank’svolume andassociatedpiping is locatedbeneaththesurfaceof
theground. (Complaintat 2, 10.)

ComplainantchargedWiemannwith thefailureto file 20 dayand45 dayreportsas
requiredby 35 Ill. Adm. Code731.162and731.163(1994). Complainantfurthercharged
Wiemannwith thc failureto performabatementmeasuresas requiredby 35 Ill. Adni.
Code731.160. HearingOfficer DeborahFrankheardseveralmotionsconcerning
discoveryandstatusreportsfrom January1994throughNovember1995. Amongvarious
requestsfor discovery, complainantservedareqUestto admit factson Wiemannon
February17, 1994. OnMay 13, 1994,thehearingofficer deemedthefactsadmittedsince
respondentfailed to timely respondwithin 20 daysasrequiredby 35 Ill. Adm. Code
103.162(c). Thepartiescontinuedto negotiateandrequestedthatthecasenot be setfor
hearing. Severalstatusreportswerefiled andseveralphonestatusconferenceswereheld
in orderto expediteproceedingsin this case.

On October6, 1995, complainantfiled amotionfor summaryjudgmentbasedon
thefactsdeemedadmitted.OnOctober11, 1995,Wiemannfiled amotionto vacateor
modi& theMay 13, 1994hearingofficer order. The hearingofficer issuedanorderon
November22, 1995 which modifiedthehearingofficer orderof May 13, 1994.
Specifically,thehearingofficer orderedWiemannto respondto questions3-9 of thc
requestto admit becausethefactssoughtto beadmittedconcernedcentralissuesin the
case.(Orderat5.) Citing Simsv. City of Alton, 172 Ill. App.3d694 (5thDist. 1988), the
hearingofficernotedthat“the trial court haswide discretionwith regardto arequestto
admitandmayallow alatefiling in order to preventinjustice.” (Orderat 5.) The hearing
officer furtherstatedthatcomplainanthadnot shownprejudicewhich would ariseas a
resultof thelatefiling. (Orderat4.) Finally, thehearingofficer grantedWiemann’s
motionfor extensionoftimeto file aresponseto complainant’smotion for summary
judgment. (Orderat 5.)

‘The complaintwill hereinafterbereferredtoas (Complaintat_.). The hearingofficer order
of November22, 1995 will hereinafterbe referredto as(Orderat_.). Complainant’smotion for
summaryjudgmentwill hereinafterbe referredtoas (Motion at_.). Wiemann’sresponseto
complainant’smotionfor summaryjudgmentandcross-motionfor summaryjudgmentwill hereinafterbe
referredtoas(Responseat_.). Wiemann’smemorandumin supportof its responsetocomplainant’s
motionfor summaryjudgmentandcross-motionforsummaryjudgmentwill hereinafterbereferredtoas
(Memoat ~
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OnDecember5, 1995,Wiemannrespondedto questions3-9 of complainant’s
requestto admitasorderedby thehearingofficer. OnDecember18, 1995,Wiemann
respondedto themotion for summaryjudgmentandfiled a crossmotionfor summary
judgment.

ARGUMENT
Site One

Complainantarguesthat summaryjudgmentshouldbegrantedsinceWiemann
failed to respondto theFebruary17, 1994 requestto admit facts. Complainantstatesthat
sinceall factsareadmitted,no genuineissueof materialfact existsin the instantaction
and,therefore,themotionshouldbe grantedas amatterof law. (Motion at 2.)
Complainantfurtherarguesthatacivil penaltyof $30,000shouldbe imposedalongwith
costsincludingattorney’sfeesandexpertwitnessfeesor, alternatively,thatahearing
~shouldbe setsolelyto determinethe amountof thecivil penally. (Motion at 2.)

Wiemannarguesthatgenuineissuesofmaterial fact existwith regardto Site One
and,therefore,complainant’smotion for summaryjudgmentshouldbe denied.Wiemann
arguesthatcomplainantmustestablishWiemannas owneror operatoroftheunderground
storagetanks(USTs) in Site Onein orderto prevail on the allegationsin thecomplaint.
In Wiemann’sresponseto complainant’srequestto admit datedDecember5, 1995,
Wiemanndeniedtheallegationhewasowneror operatorof Site One. Wiemanri also
submittedaswornaffidavit as affirmativeevidenceto indicateWiemannis not the owner
or operatorof theUSTsat Site One. (Responseat2.) Wiemannfurtherarguesthat
thoughhe waslistedas“owner” on theNotification Formfiled with the Office of theState
FireMarshall (OSFM)regardingtheUSTsat SiteOne,Wiemannneitherparticipatedin
the filing oftheform, norsignedtheform. (Memo at 9-10.) Finally, Wiemannarguesthat
in the absenceofevidencesupportingcomplainant’sclaimsagainstWiemann,theBoard
shouldgrantWiemannsummaryjudgmentfor the allegedSite Oneviolations. (Response
at2.)

Site Two

In Wiemann’sresponseto complainant’smotionfor summaryjudgment,Wiemann
agreesthat thefactsdeemedadmittedwere sufficientto find Wiemannin violation as to
Site Two. (Responseat 1.) Wiemann,however,arguesthepenaltysuggestedby
complainantis excessivewhenconsideringthe penaltyfactorsunderSection33(c) and
Section42(h)oftheIllinois EnvironmentalProtectionAct (Act). (Memoat 3-5.)
WiemannthereforerequeststheBoardto reducecomplainant’spenaltyrequest
accordingly,or itt thealternative,setahearingto determinetheappropriatepenaltyfor
Site Two. (Responseat 2.) WiemannfurtherrequeststheBoardto denycomplainant’s
requestfor attorney’sfeesandexpertwitnessfees.
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ANALYSIS

Complainant’smotion for summaryjudgmentis basedon thefactsdeemed
admittedpursuantto thehearingofficer orderof May 13, 1994. However,thehearing
officervacatedherMay 13, 1994orderultimatelycausingonly thefactsin questions1-2
and10-14to beadmitted. Thehearingofficer subsequentlyorderedWiemannto file a
responseto questions3-9. Asa resultof Wiemann’sresponsefiled on December5, 1995,
Wiemanndenied,admittedor otherwiseaddressedthevaryingmatterspertainingto
questions3-9. Most notably,Wiemanndeniedbeingownerand/oroperatorof an
undergroundstoragetanksystemlocatedat SiteOne.

In amotionfor summaryjudgment,judgmentwill only be grantedwhereno
genuineissueofmaterial factexistsandthe movingparty is entitledto judgmentas a
matterof law. The regulationspertainingto the chargesagainstWiemannplace
responsibilityon theowneror operatorof the USTs. Only theowneror operatorcan be
chargedwith failure to performabatementmeasuresor thefailureto file 20 and45 day
reports. SinceWiemarmdeniesbothin his affidavit andin the responseto admit factsthat
heisnot the owneror operatorof theUSTsat Site One,agenuinefact remainsatissueas
to SiteOne. Therefore,theBoarddirectsthis caseproceedto hearingasto Site One.

For the samereasonthatcomplainant’smotionfor summaryjudgmenthasbeen
deniedabove,the BoardalsodeniesWiemann’scross-motionfor summaryjudgment.

In SiteTwo, thefactsweredeemedadmittedwhenWiemannfailed to timely
respondto complainant’srequestto admit. The factsdeemedadmittedas to SiteTwo
establishthematerialfactsnecessaryto proveWiemann’sviolationsof theabove-
referencedviolations. However, disagreementexistsbetweenthetwo partiesasto the
amountof thepenalty. Whendeterminingacivil penalty,the Boardis requiredto
considerthefactorsin Section33(c) and Section42(h)of theAct. Wiemannarguesthat
anenvironmentalconsultingfirm, SITEX Environmental,wasretainedto investigatethe
releaseatSiteTwo. Wiemarinfurtherarguesthat SITEX’s reportssubmittedto the
Agencywerethesubstantialequivalentof theinformationrequiredto beincludedin the
20 dayand45 dayreports. Additionally, Wiemannarguesthepenaltyamountincluding
the costsof attOrney’sfeesandexpertwitnessfeesrequestedby complainantis exorbitant.
Giventhesedisputes,theBoardbelievesthepenaltyissueshouldbeaddressedathearing.

In summary,theBoarddeniescomplainant’smotionfor summaryjudgmentasto
Site One, andgrantspartial summaryjudgmentasto Site Two relatingto the issueof
liability only. Wiemann’scross-motionfor summaryjudgmentis denied. Hearingshall
proceedconsistentwith this order.

IT IS SO ORDERED.
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I, Dorothy M. Gunn,Clerk oftheIllinois Pollution ControlBoard,herebycertify
thattheaboveorderwasadoptedon the /~ dayof__________________1996,by
avoteof ‘7-0

DorothyM. Øijnn, Clerk
Illinois Pollu~i6nControlBoard


