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OPINIONAND ORDEROFTHE BOARD (byG. T. Girard):

On September30, 1993,petitioner,IBP, Inc. (IBP), filed apetitionfor reviewof
conditionsimposedby respondent,theIllinois EnvironmentalProtectionAgency(Agency),on a

NationalPollutantDischargeEliminationSystem(NPDES)permit issuedAugust26, 1993. IBP
filed anamendedpetitiononNovember22, 1993. IBP is seekingrenewalofaNPDESpermitfor
IBP’sbeefprocessingandtanneryfacility in Joslin,RockIslandCounty, Illinois. Thedischargeis
to theRockRiver in Illinois.

HearingwasheldbeforetheBoard’sHearingOfficer DeborahFrankon January9, 1995,
in RockIsland,Illinois. No membersofthepublic werepresent. OnJanuary27, 1995, IBP filed
its briefandonMarch 3, 1995,theAgencyfiled abrief. IBP filed areplybriefon March10,
1995.Accordingto statementsby thepetitionerathearingand thebriefs,theonly issueremaining
relatesto thedaily maximumsulfateeffluentlimit setforthin theNPDESpermit.

TheBoard’sresponsibilityin thismatterarisesfrom Section40 oftheEnvironmental
ProtectionAct (Act). [415IIJCS 5/40 (1994).] The Boardis charged,by theAct, with abroad
rangeofadjudicatoryduties. Among theseis adjudicationof contesteddecisionsmadepursuant
to thepermitprocess.Moregenerally,theBoard’sfunctionsarebasedon theseriesofchecksand
balancesintegralto Illinois’ environmentalsystem: theBoardhasresponsibilityfor rulemaking
andprincipaladjudicatoryfunctions,whiletheAgencyis responsiblefor carryingout theprincipal
administrativeduties,inspections,andpermitting.
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PRELIMINARY MATTERS

Beforeproceedingwith adiscussionof themeritsofthecase,theBoardmustfirst address
whethercertainevidenceofferedathearingby petitionershouldbe admitted. At hearing,
petitionerofferedevidenceregardingdaily maximumsulfateeffluent datareadingsthroughApril
1994. (Tr. at8-20.)’ TheAgencyobjectedto theadmissionofthosedocumentsandthehearing
officersustainedtheobjection. (Tr. at8-20.) Therefore,petitioner’sExhibit 9 anddatacollected
afterAugust26, 1993, in Exhibit 18 werenot admitted. (Tr. at 172.) Thehearingofficer allowed
offersofproofon thoseexhibits.

Thepetitionerarguesto theBoardthattheexcludedinformationofferedin Exhibits 9 and
18 andthe testimonyincludedin theoffersofproofshouldbe admittedunderthedoctrine“set
forth in City ofEastMolinev. PCB, 188 Ill. App. 3d 349(Ill. App. 3 Dist. [sic] 1989),cert. den.,
129111.2d 562, 550N.E.2d554 (1990)andDeanFoodsCo. v. PCB, 143 Ill. App. 3d 322, 492
N.E.2d1344 (Ill. App. 2 Dist. [sic] (1986))”. (Pet.Br. at9.) Thepetitionerassertsthatthe
informationis “relevantto demonstratethat IBP’s existing effluentquality is higherthanthe
Agencydetermined,and isalso relevantto provingthatno violationoftheAct orBoard
regulationswill occurif thepermitconditionis removed”. (Pet.Br. at9.)

TheAgencypointsout that theBoard’sproceduralrulesprovidethatwith regardto a
disputedissueoffact, theBoardhearingwill bed1e novoin nature. (Ag. Br. at6; 35 111. Adm.
Code105.102(b)(8).) However,theAgencyarguesthatDeanFoodsdoesnot createan “open
door” for IBP to presentanyevidenceit so desires. (Ag. Br. at6.) TheAgencyarguesthat the
“issuebeforetheBoardiswhetherthepermitteehasdemonstratedthat aviolationoftheAct or
regulationswould notoccurif theAgencyusedthehighestextremesofdaily maximumvaluesfor
sulfate”. (Ag. Br. at6.) Therefore,all valueswhich occurredafterissuanceofthepermitare
irrelevantaccordingtotheAgency. (Ag. Br. at 9.)

TheBoardispersuadedthat thecasescitedto theBoardby petitionerdo allow the
admissionoftheadditionaldaily maximumsulfateeffluentvaluesin this NPDES permit appeal.
TheBoardwill therefore,overrulethehearingofficer andallow theinformationinto therecord.
TheBoardnotesthat theissueofrelevancewasnot clearlystatedathearingandthepartiesdid
not filly presenttheargumentson the issueto thehearingofficer. Thus, thehearingofficer’s
ruling wasbasedon incompleteinformation.

‘ Thepetitioner’sbriefwill becitedas‘Pet.Br. at_“; thepetitioner’sreplybriefwill becitedas“Pet.
RBr. at_“; petitioner’sexhibitswill becitedas“Pet.Exh. at_“; theAgency’sbriefwill becitedas“Ag.
Br. at_“; theAgency’srecordwill becitedas“R. at_“; andtheBoardhearingtranscriptwill becited
as“Tr. at_“; respondent’sexhibitswill becitedat “Resp.Exh. at “.
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ISSUEON APPEAL

FramingofIssue

TheAgency’swrittenresponseto thepermitapplicationframesthe issueson appealfrom
thatdecision. (PulitzerCommunityNewspapers.Inc. v. Illinois EnvironmentalProtection
Agency,PCB90-142,at6 (December20, 1990);CentraliaEnvironmentalServices.Inc. v

.

Illinois EnvironmentalProtectionAgency,PCB 89-170,at6 (May 10, 1990);City ofMetropolis
y, Illinois EnvironmentalProtectionAgency,P0390-S(February22, 1990). Thus,theAgency’s
August26, 1993, letterframestheissueonappeal. TheAugust26, 1993,Agencyletterissued
theinstantNPDESpermitwith 15 specialconditions. (R. at 108-116.) ISP statedathearingthat
thereis only asinglecontestedissueremainingin this NPDESpermitappeal. (Tr. at4-6;Pet.Br.
at 1.) ISP appealsthedailymaximumeffluentpermit limit for sulfatewhich theAgencysetat
1,529mg/Ion August26, 1993. (K at 108, 111.)

Thespecific languageoftheAgency’sletterconcerningsulfateeffluent limits reads:

3. Sulfatepermit limits recognizemixing forthissubstanceandwere
determinedby astatisticalanalysisoftheeffluent sulfateconcentration.
Anysubstancepresentin aneffluent andlikely to exceedaWQ standard
mustberegulatedandthat is the reasonthat sulfatelimits nowappearin
thepermit. The statisticalmodelof95th percentileconcentrationwas
adoptedfromUSEPA’sTechnicalSupportDocumentfor WaterQuality
BasedToxicsControlEPA/505/2-90-001.TheAgencydocumentIllinois
PermittingGuidanceforMixing Zonesexplainsourutilizationofthis
method. Undertheprocedures,wemustadheretoEEQwhengrantinga
mixing zoneashasbeendonefor sulfatein thiscase.

(,~R.at 108.)

BurdenofProof

A petitionfor reviewofpermitconditionsis authorizedby Section40(a)(l)oftheAct
[415 ILCS 5/40(a)(1)] and35 Ill. Adm. CodeSection105.102(a).TheBoardhaslongheldthat
in permitappealstheburdenofproofrestswith thepetitioner. Thepetitionerbearstheburdenof
provingthat theapplication,assubmittedto theAgency,would notviolatetheAct or theBoard’s
regulations.Thisstandardof reviewwasenunciatedinBrowning-FerrisIndustriesof Illinois,. Inc

.

v. PollutionControlBoard, 179Ill. App. 3d 598, 534N.E. 2d 616, (SecondDistrict 1989)and
reiteratedin JohnSextonContractorsCompanyv. Illinois (Sexton).PCB 88-139,February23,
1989. In Browning-Ferristheappellatecourtheldthatapermit conditionthat is notnecessaryto
accomplishthepurposesoftheAct orBoardregulationsis arbitraryandunnecessaryandmustbe
deletedfrom thepermit. In SextontheBoardheld:
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.thatthesolequestionbeforetheBoardis whethertheapplicantprovesthat the
application,assubmittedto theAgency,demonstratedthatno violationsofthe
EnvironmentalProtectionAct would haveoccurredif therequestedpermithad
beenissued.

ISPis challengingthedaily maximumsulfateeffluentlimit of 1,529mg/I setby the
Agencyin thecontestedNPDESpermit. (Pet.RBr. at 1.) Therefore,ISPmustestablishto the
Boardthat theNPDESpermitwould not violatetheAct or theBoard’srules if therequested
permit wereissuedby theAgency,eitherwith adifferent daily maximumsulfateeffluentlimit, or
with no daily maximumsulfateeffluent limit.

REGULATORYFRAMEWORK

SulfateEffluent Limit

TheBoard’sregulationsdo not directlyspecifyan effluentlimit for sulfate. Instead,
dischargersareboundby Section304.105,whichspecifiesthatno effluentshall causeaviolation
ofanyapplicablewaterquality standard(35111.Adm. code304.105). Thewaterqualitystandard
forsulfateis 500mg/I (35 Ill. Adm.Code302.208(e))2.

AllowedMixing

Pursuantto 35 Ill. Adm. Code304.105,a dischargeris prohibitedfrom causingor
contributingto a violation ofanywaterqualitystandard.Underthis provisionoftheState’s
waterquality regulations,adischargeris prohibitedfrom discharginganysubstanceto thewaters
ofIllinois in suchmannerasto causethewaterquality standardfor thatsubstanceto beexceeded.
Althoughthis is averystrongprohibition, thereis anexceptionto it providedat35 Ill. Adm.
Code302.102.

TheexceptionprovidesthatsmallportionsofthewatersofIllinois maybe usedby
dischargersto effect mixing (commingling)ofeffluentwith thewatersofIllinois. Forthese
waterswheremixing is allowed,dischargersareexemptfrom theSection304.105prohibition
againstcausingorcontributingto waterqualityviolations;theexemptionappliesto all water
qualitystandardsexceptacutetoxicity standards(see35 Ill. Adm. Code302.102(c)).

2 TheBoardnotesthat thewaterqualitystandardfor sulfatehasbeenraisedto 1000mg/I on

small streamsegmentsin Illinois pursuantto theadjustedstandardprocessin Section28.1 ofthe
Act. (SeeIn theMatterof: thePetitionofBordenChemicals& PlasticsOperatingLimited
Partnershipfor an adjustedstandardfrom 35 III. Adm. Code302.208.AS 93-2,(November18,
1993)andIn theMatterof: PetitionofRhone-PoulencBasicChemicalsCompanyandThorn
CreekBasinSanitaryDistrict for anadjustedstandardfrom 35 Ill. Adm. Code302.208and
304.105,AS 94-7,(June23, 1994).)
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Although theability to useportionsofthewatersofIllinois to effectmixing of effluentsis
arightunderIllinois law, it is a limited right. Foremostly,theright to allowedmixing maybe
exercisedonly by dischargerswho arealreadyprovidingthebestdegreeto treatmentto their
effluent(see35 III. Adm. Code302.102(a)and304.102readtogether). Thatis, allowedmixing is
neverto be usedasa substitutefor technicallyfeasibleandeconomicallyreasonabletreatment;or
put morecolloquially, “in-streamdilution is not thesolutionto pollution”.

Additionally, theright to allowedmixing is limited to only certainwatersofIllinois. The
watersofIllinois thatare~~gjavailablefor allowedmixing arespelledoutat35 III. Adm. Code
302.102(b)in a list of 12 limitations. Thephilosophybehindthis listwassummarizedby the
Boardatthetimeofadoptionofthelist:

A principalprovisionofsubsection(b) [ofSection302.102],takenasa
whole, is that thevolumeofwatersusedfor allowedmixing mustbeassmallasis
practical,suchasto limit impacton aquaticlife, humanhealth,andrecreation.
Further,it is incumbentuponanydischargerdesirousoftakingadvantageofthe
allowedmixing provisionto assurethat thereis in placeall reasonableengineering
structuresandtreatmentmethodsasarenecessaryto reducethevolumeofwaters
neededfor allowedmixing. (In theMatterof: Amendmentsto Title 35,. SubtitleC
(ToxicsControl)R88-21,DocketA, January25, 1990, 107PCB281.)
(HereinafterR88-2l.)

Mixing Zones

At thetime ofadoptionofthecurrentlanguageregardingallowedmixing, it was
recognizedthat therewould betimeswhenit would be desirableornecessaryto giveformal
definitionto thatparticularwaterofIllinois within whichaparticulardischargerwasexercisingan
allowedmixing right. Needfor suchformal definitionmight be necessary,for example,if there
wasaquestionregardingthepointwherecompliancemonitoringis appropriateorwhetheroneor
moreofthetwelveSection302.102(b)limits wasnotbeingobserved.Suchaformallydefined
bodyofwaterwithin whichmixing is allowedwasnamed,in accordwith prior practice,a“mixing
zone”. In recognitionthatthis formal mixing zonewould bein effect anagreementbetweenthe
dischargerandIllinois asto whereallowing mixing couldbeundertakenin compliancewith all
regulations,theBoarddeterminedthatmixing zonedeterminationsareto bemadeaspartofthe
NPDESpermittingprocess,andtherebysubjectto therangeofproceduresandsafeguards
involved in theNPDESpermittingprocess. (SeeR88-21 at107 PCB285.)

FACTUAL BACKGROUND

ISP’sJoslinfacility includesoperationsthatbutcherbeefcarcassesinto smallerunitswhich
arepackagedfor wholesaledistribution. (Tr. at 25.) In addition,beefhidesaretannedin a
processthat involvesaseriesofdrumswhichhold thehidesin theappropriatetanningsolutions.
(Tr. at 139-140.) Thetanneryoperationcontributesthemostsulfateto thesystem. (Tr. at 126-
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127, 135-136.) ISP operatesawastewatertreatmentfacility to processwastewaterfrom the
butcheringandtanningoperations,whichdischargeseffluentto theRockRiver. (Tr. at 131-135.)

Thewastewatertreatmentfacility includesseveralprocesseswhich treatfor BOD
constituents,oil andgrease,total suspendedsolids,andfecalcoliform matter. (Tr. at 132-135; R.
at 176.)Thefacility’s wastewatertreatmentsystemis notdesignedto treat for sulfate. (Tr. at
136.) The facility hasautomatedsamplerswhichpull specificsizealiquotsofthewastestreamat
specifictime intervals. (Tr. at94-95.) Thesamplesthatarepulledaredocumentedand follow a
chainofcustodyto thelaboratory. (Tr. at95, 102-103.)

ThelaboratoryatISP’sfacility is anaccreditedfacility which includesaccreditationfor
sulfateanalysis. (Pet.Exh. at 7; Tr. at 105-107.)Thelaboratoryfollows awrittenanalytical
procedureandrunsseveralcontrolsfor confirming theanalysis. (Tr. at97-104.)

TheAgencyhadnotpreviouslysetasulfatelimit in anypriorISPNPDESpermits. (Tr. at
22.) Mr. RichardPinneo,apermitreviewerfortheAgencytestifiedthat thesulfatedischarge
levelsreportedin theISP permitapplicationwereofconcernto him. (Tr. at 146.) Hereferred
theapplicationto Mr. Bob Mosher,supervisoroftheAgency’sstandardsunit, for fartherreview.
(Tr. at30-34,147.) Mr. Mosherdevelopedthesulfateeffluentlimits “basedon waterquality
criteriaandtheexistingmixing zoneprocedures”.(Tr. at30, 147.)

TheAgencyfollowedproceduresspecifiedin theAgencydocumententitled, “Illinois
PermittingGuidancefor Mixing Zones”,to calculateasulfateeffluentlimit for ISP’sNPDES
permit. (R. at 108.) TheAgency’sfirst stepwasto determinetheassimilativecapacityofthe
RockRiverby performinga“massbalance”evaluation. (Tr. at4 1-42.) The “massbalance”
evaluationis:

anequationthat allowsus[the Agency]to determinetheassimilativecapacityof
thereceivingstreamwith regardto theBoard’smixing zoneregulationin reference
to aparticularsubstancethatdischargerisdischarging. (Tr. at41.)

As aresultofthisevaluation,theAgencydeterminedthat theRockRivercould assimilatean
effluentwith amaximumsulfateconcentrationof 54,434mg/I. (Tr. at48; R. at67.)

TheAgency’snextstepin determiningthedaily maximumsulfateeffluent permitlimit was
to usetheexisting effluentquality to limit theeffluentandestablishthesmallestpossiblemixing
zone. (Tr. at51.) Agencyemployee,Mosher,testifiedthat theprocessfor establishingthe
appropriatesizeforamixing zone,“keys onthehighestbonafide valuefrom theeffluent”. (Tr. at
156.) After reviewingdaily sulfateeffluentdischargeinformationsuppliedby ISP,Mr. Mosher
testifiedthathedeterminedthat thetwo highestvalueswereoutliers andshouldnot beconsidered
in establishingtheeffluentlimits. (Tr. at51-53,60-61.) ISPconcedesthat thehighestvalueof
2,377mg/I wasaresultofamathematicalerror; however,ISP believesthat thesecondhighest
valueof 1,808mg/Iis anaccuratereading. (Tr. at 115;Pet.Br. at 4.) Accordingto theAgency,
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Mr. Mosherusedthethirdhighestvalueof 1,390mg/i3 to setthedaily maximumsulfateeffluent
limit at 1,529mg/i asaconditionofISP’sNPDES permit. (Tr. at 75-76, 159-160;Pet.Br. at4-
5.)

Mr. MothertestifiedthatheusedNalimov’stestto determinethat theeffluentvalueshe
rejectedwerestatisticaloutliers. (Tr. at67, 76; Resp.Exh. at4.) Mr. Mosherdescribed
Nalimov’s testas “a statisticalprocedureto identify datapointswithin a datasetthatareoutliers
to thatdataset. In otherwords,theyareso far awayfrom theothernumbers,that somesuspicion
arisesto variousdegreesofwhy thatnumberbelongsin thedataset”. (Tr. at67.) Mr. Mosher
statedthatheassumedthat theeffluentnumberswere the“result ofaroutineoperationofa
treatmentplant”. (Tr. at78.) Mr. Mosherfarthertestifiedthat a dischargereadingwhich is
higherthan1,529mg/I would be consideredapermitviolationif theISP NPDES permitwere
issuedwith adaily maximumsulfateeffluentlimit of1,529mgI. (Tr. at79-80.) Mr. Mosheralso
usedNalimov’sevaluationto determinethat theeffluentdischargeof 1,658mg/I takenby ISP
afterAugust26, 1993,wasanoutlier. Hefbrthertestifiedthat asulfatedischargeof 1,658mg/i
wouldbe apermitviolationif theNPDESpermitwasin placewith thedaily sulfatemaximumof
1,529mg/I containedin thecontestedpermit condition, (Tr. at66-67,80.) TheAgencystated
thatbasedon thedaily maximumsulfateeffluentvaluessubmittedbyISP for thetimeperiod
November1991 to August 1993 (177samples),ISPwould haveonly beenin violationofthe
1,529mg/I daily maximumsulfateeffluentlimit in thecontestedNPDESpermiton two occasions.
(Ag. Br. at20.)

ARGUMENTS

ISP first arguesthat theAgencyhasconcludedthat thedaily maximumsulfateeffluent
limit could be54,434mg/I in ISP’spermit andthat theAgency’simpositionofalimit that is only
3% ofthat maximum(1,529mg/I) is arbitrary,unreasonable,manifestlyunfair, andunnecessary.
(Pet.Br. at3, 17.) ISP maintainsthatmixing shouldbeusedto setthepermit limit andthat this
caserevolvesaroundtheapplicationoftheBoard’smixing rules. (Pet.Br. at 12.) Specifically,

~ TheBoard’sreviewoftherecordshowsthat theAgencyoriginally calculatedtheNPDES
permitsulfatelimits basedon 152daily maximumsulfateeffluentvaluessubmittedby JEWfor the
time periodNovember1991 throughAugust1993. (Ag. Br. at 7-8.) Thehighestrecorded
sulfatevalueof2,377mg/iwasin thisoriginaldataset. DuringAgencydiscussionswith ISP,
severalmoresulfatedatapointsrecordedpriorto issuanceoftheAugust26, 1993,NPDES
permitwereconsideredby theAgency(Tr. at60)whichbroughtthenumberofdatapointsto a
totalof177. Thenexthighestvalueof 1808 mg/I wasin thisdataset. Whenthesulfatevaluesup
throughApril 1994wereallowedinto therecordby theBoard(seepreviousdiscussionunder
PreliminaryMatters)thetotalnumberof sulfatevaluesin this recordis 295. Thethirdhighest
sulfatevalueof 1638mg/I wasrecordedafterthepermit issuancedateofAugust26, 1993.
Readersof this record andtheBoard’sopinionneedto keepin mindthatAgencytestimonyabout
rankingof sulfatevaluesdoesnot recognizesulfatevaluesrecordedafterAugust26, 1993,which
includesthethird highestrecordedsulfatevalueof 1638mg/i.
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thedisputescenterson theinterpretationofthelimitationthat the “areaandvolume in which
mixing occursmustbe assmall asis practicableunderthelimitationsprescribedin this
subsection”. (35Ill. Adm. Code302.102(b)(12).)ISPmaintainsthatAgencyemployeeMr.
MosherandtheAgencyinterpretSection302.102(b)(12)to mean“as small aspossible”andasa
resultusedtheexistingeffluentquality to determinethemaximumdaily effluent limit for sulfate.
(Pet.Br. at 13; Tr. at 51.) ISParguesit is in “the unfairpositionofbeingchargedwith violations
ofpermit limits for dischargesthat representits existingeffluent quality” becauseofthe rigid
statisticalapproachutilized bytheAgencyin determiningexisting effluentquality. (Pet.Br. at 13;
Pet,Exh. at19 and20.)

ISPmaintainsthat the1,808mg/l effluentreadingMr. Mosherdisregardedasanoutlier
shouldhavebeenusedto establishthedaily maximumsulfateeffluent limit becausethetestresults
areaccurateandtheAgencyhasno reasonto questiontheaccuracyofthatsamplevalue. (Pet.
Br. at 6.) ISP statesthat thesamplingproceduresareautomatedandthedocumentedsamples
follow achainofcustodywhichensurestheintegrityofthesample. (Pet.Br. at6.) ISPoperates
anaccreditedlaboratoryattheJoslinplant in whichchemistsfollow awritten procedurefor
sulfate. (Pet,Br. at6.) ISP states,with regardto the 1,808 mg/i samplevalue: “the chainof
custodyfor thatsamplecontainsno indicationthat anythingunusualoccurredduringthesampling
process(Pet.Exh. at 5, Tr. at 104). . . . The percentrecoveryfor that samplewaswithin
acceptablelimits and theblankanalysisshowsminimal residue(Tr. at 109).. . . ISPfoundno
evidenceofaspill (Tr. at 141).” (Pet.Br. at 7.)

ISP argues,citing to ESGWatts.Inc. v. IEPA(PCB 92-54),that permitapplicationsmust
bejudgedin termsofthefUture impactofthepermit conditions. (Pet.Br. at 14.) ISP maintains
thatit cannotbe “practicable”to setdischargelimits lower thansulfatereadingsthathavealready
occurredandarelikely to occuragain. (Id.) Further,ISPassertsthat limits whichareabovethe
daily maximumsulfateeffluentlimit of 1,529mg/I would beaviolationofthepermit condition.
(Id) ISPalsoarguesthat theAgencyhasincorrectlyanalyzedtheBoard’sregulationsand
thereforetheBoardshouldremovetheconditionbasedon TestorCorp. v. IEPA (PCB 88-191).
(Pet.Br. at 14-15.)

Finally, ISP arguesthat theBoard’sopinionin FredE. Jurcakv. IEPA (PCB 88-137)
shouldbe usedin thiscase. (Pet.Br. at 15.) ISP statesthat theBoardallowedthepetitionerto
usehis owntreatmentsystembecausethe“CleanWaterAct requiredareawideplansonly to the
extentpracticable”. (Pet.Br. at 15.) ISP maintainsthat“~t]heBoardrefUsedtotranslatea
requirementfor practicabilityinto rigid permit limit thatwould preventthepermitteefrom
operatingits own system”. (Pet.Br, at 15.)

The Agencyarguesthat in orderfor ISPto prevail, ISPmustestablishthat “no violation
oftheAct orregulationswould occurif theAgencyusedthehighestextremesofdaily maximum
effluentvaluesfor sulfate,asprovidedby ISP’sNPDESpermit renewalapplication”. (Ag. Br. at
11.) TheAgencyarguesthat ISP “did not sustaintheirburdenandprove” thatahigherpermit
limit “could reliably be setbasedonthedaily maximumvalueof 1,808 mg/I”. (Ag. Br, at 17.)
TheAgencymaintainsthatMr. Mosherproperlyconsideredthesulfateeffluent valueof1,808



9

mg/i anoutlier “basedon thevaluesaroundit, 569mg/I and538 mg/I”. (Ag. Br. at 15.) The
AgencystatesthatMr. Mosherconsideredthedailymaximumsulfateeffluentfluctuationsfrom
538mg/i to 1,808mg/I extremefluctuationsfor which ISPofferedno explanation. Thus,
accordingto theAgencythesulfateeffluentvalueof 1,808 mg/i is an outlierandshouldnot be
consideredin determiningthemaximumdaily sulfateeffluent dischargelevel.

TheAgencydiscountsISP’sassertionthatMr. MosherandtheAgencyinterpret
“practicable”as“possible”. (Ag. Br. at 17.) TheAgencystatesthatMr. Moshermerely
interchangedthetwo wordsandMr. Mosherin fact explainedin greatdetailhowhe utilized the
Agency’smixing zoneguidancedocumentto determinethesizeofthemixing zone, (Ag. Br. at
18.) TheAgencygoesonto state: “The Agencybelievestheguidancedocumentprovidesset
factorsto beconsistentlyexaminedwhendeterminingamixing zonefor anyapplicant. TheBoard
shoulddisregardthisattemptto discredittheAgency’sprocessofaccuratelydeterminingmixing
zoneswhenno evidenceoffallibility hasbeenoffered.” (Ag. Br. at 18.)

TheAgencyalsochallengesmFsrelianceon Jurcakstatingthat thedecisionin that case
did notturn on thedefinition oftheterm“practicable”. (Ag. Br. at 18.) TheAgencymaintains
that theBoarddeterminedthattheconditionatissuein Jurcakwas“not necessaryto achieve
compliancewith theAct orregulationsandit wasactuallyaconditionofconvenience”.(Ag. Br.
at 19.) Thus,Jurcakisnot applicablein this caseaccordingtotheAgency. (Id.)

Finally, theAgencymaintainsthatthedefinitionof “practicable” offeredby ISP doesnot
altertheAgency’sdecisionon themaximumdaily sulfateeffluentlimit. (Ag. Br. at 19.) The
Agencymaintainsthat themixing zoneallowedby the daily maximumsulfateeffluentlimit of
1,529mg/i is practicable.TheAgencyconcedesthat limits over 1,529mg/iwould beaviolation.
However,basedon 177 sulfatesamplesfromNovember1991 to August1993, “ISP would have
only vioiatedthe1,529mg/i daily maximumlimit for sulfatetwice”. (Ag. Br. at 20.)

DISCUSSION

TheBoardfirst notesthat thelanguagein theAgency’sdenial letterandthehearing
testimonyofAgencyemployee,Mr. Mosher,givesthe impressionthat theconceptsofallowed
mixing andmixing zoneshavebeenamalgamatedin thiscase. TheBoardOpinion in R88-21 (see
pages13-23, 108PCB294-304)clearlydelineatesthesetwo concepts.The Illinois Supreme
Courtalsounderstandstheallowedmixing andmixing zoneconcepts(seeGraniteCityDivision
ofNationalSteelComnanvet al v. TheIllinois Pollution ControlBoard, 155 IlI.2d 149, 613
N.E.2d719, 730-734,184 Ill.Dec. 402 (1993)). An exampleoftheAgency’smischaracterization
is seenin theAgencydenialletterstatementthatamixing zonefor sulfatehasbeengrantedin this
case.However,theBoardcanfind no evidencein the recordthat amixing zonehasbeen
delineated.TheBoard’sregulationsdescribeamixing zoneasathree-dimensionalconstructin a
bodyofwater,subjectto thetwelvelimitationsofSection302.102. Therecordonly showsthat
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theAgencyhasrecognizedallowedmixing in thiscase4,andhasusedtheinternalAgencymixing
zoneguidancedocumentto calculateaneffluent concentrationlimit for sulfate. The Agency is
usingthesulfateeffluent concentrationlimit in theNPDESpermitasanAgency - derived
surrogateinsteadofdesignatingamixing zone.

As previouslystatedtheburdenofproofin this permitappealis on ISPto demonstrate
that thepermit, issuedwithout thecontestedcondition,will not violatetheAct or theBoard’s
regulations.Thesoleissueleft for theBoard in this caseis whetherthe daily maximumsulfate
effluent level setby theAgencyis requiredto insurecompliancewith theBoard’sregulationthata
mixing zonebe assmall aspracticable.To establishthedaily maximumsulfatelimit, theAgency
usedtheproceduresoutlinedin theinternalAgencymixing zoneguidancedocument. The
Agency’sproceduresusedthesulfatevaluesprovidedbyISP andperformeda statisticalanalysis
which indicatedthatsomerecordeddischargelevelswereoutliers. TheAgencybelievesthat
thoseoutliersarenumberswhichdo not reflect theactualsulfatelevelsin IBP’s discharge,and the
AgencythendisregardedthoseoutlierswhencalculatingISP’ssulfatelimit. However,ISP
testifiedthatno upsetin normaloperationsoccurredon thedaysthat thelargerdischargeswere
reported.ISP alsoestablishedthat therewasno recognizableerrorin laboratoryanalysisin
arrivingattherecordedsulfatedischargelevels. Therefore,ISPbelievesthat thehighestrecorded
sulfatevalueof 1,808 mg/I, whichwasdisregardedby theAgencyasanoutlier, shouldhavebeen
usedto establishthedaily maximumsulfateeffluentvaluein ISP’sNPDESpermit.

TheBoardagreeswith ISPthat thedaily maximumsulfateeffluentvalueof 1808 mg/I
shouldbeusedto settheNPDESpermit limit. TheAgency’sstatisticalanalysismayin fact
supportthepropositionthat 1808mg/I may not representtheactualsulfatevaluein theeffluent;
however,ISP hasprovidedsufficientinformationto establishthat thereadingsdid occurin the
regularoperationofits facility andwith appropriateanalyticaltestingatthefacility. Thereis no
evidenceofanupsetin thefacility’s operationsorerrorin thecalculationswhichwould explain
thehigherrecordeddischargelevels. ISPhasestablishedthat ISP’s laboratoryis certifiedand
runsappropriateprocedurestovalidatethelaboratory’sanalyticalprocedures.ISP presented
sufficienttestimonythat thereadingof 1,808mg/I occurredin thenormalcourseofbusiness.
Thus,theBoardfinds that ISPhasestablishedthatadaily maximumsulfateeffluentdischarge
concentrationashigh as 1,808mg/I reflectsthenormaloperationsofISP’sfacility andappropriate
analyticaltestingprocedures.

Having determinedthat ahigherdischargelevel hasbeenrecordedduringnormalplant
operationsandappropriateanalyticalprocedures,theBoardmustnow determineif ISPhas
establishedthatusingthathigherdischargelevel to setamaximumdaily sulfateeffluentlimit will
violatetheAct or theBoard’sregulations. Specifically,will themixing zonebe “as small as
practicable”? “Practicable”isdefinedbytheAmericanHeritageDictionaryas“1. Capableof
beingeffected,done,orexecuted;feasible. 2. Capableofbeingusedfor aspecificpurpose.”

~‘ “Theopportunityto useallowedmixing doesnot, in thefirst instance,involve theAgencyor its
discretionat all.” (GraniteCity Division ofNational SteelCompany,155 Ill.2d 149,613 N.E.2d
719, 732, 184 lll.Dec. 402 (1993).)
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First, theBoardagainmustqualif~jthisdiscussionby notingthat theAgencyhasnotestablisheda
mixing zonein thiscase. TheAgencyhasinsteadapparentlyderivedaneffluent concentration
limit asasurrogatefor a mixing zone. Therecordin thiscasecontains295 daily maximumsulfate
effluentvaluesfor ISP’sfacility for thetime periodNovember1991 to April 1994. If theeffluent
limit of 1,529mg/i establishedby theAgencyin ISP’sNPDESpermithadbeenin effect, ISP
would haveviolatedthatpermitconditiontwicein that time period. Therefore,the 1,529mg/i
daily maximumsulfateeffluentlimit isnot “capableofbeingeffected,doneorexecuted”,since
that level wouldhavebeenexceededtwice,andISPwould besubjectto enforcementfor those
exceedencesasviolationsofapermitconditionpursuantto theAct andBoardregulations. Such
violationscouldresult in penaltiesofup to tenthousanddollarsper occurrence.(SeeSection42
oftheAct.) Basedon pastoperationsit is not unreasonableto assumeexceedencesofthe 1,529
mg/Idaily maximumsulfateeffluentlimit could occur.5 Therefore,theBoardfinds thatadaily
maximumsulfateeffluent limit of 1,529mg/I would resultin anAgency- derivedsurrogate
mixingzonethat is smallerthanpracticable.Accordingly,theBoardwill remandthis caseto the
Agencywith instructionsto issueISP’sNPDESpermitwith a daily maximumsulfateeffluentlimit
basedon the1,808mg/i sulfatevaluerecordedby JBP.’

CONCLUSION

TheBoardfinds that ISP hasmet its burdenofproofin this permit appealby establishing
thatadaily maximumsulfatedischargelevel ashighas1,808mg/I reflectsthenormaloperations
ofISP’sfacility andappropriateanalyticaltestingprocedures.TheBoardfinds that adaily
maximumsulfateeffluentlimit of 1,529mg/I would resultin anAgency- derivedsurrogate
mixing zonethat is smallerthanpracticable. Therefore,theBoardwill remandthiscaseto the
Agencywith instructionsto issueISP’sNPDESpermitwith adaily maximumsulfateeffluent limit
basedon the1,808mg/i sulfatevaluerecordedby ISP.

ORDER

TheBoardherebyremandsthiscaseto theAgencywith instructionsto issueISP’s
NPDESpermitwith adaily maximumsulfateeffluentlimit basedon the1,808mg/I sulfatevalue
recordedbyISP.

~ Evenrestrictingthereviewto the177 sulfatevaluesrecordedin theNovember1991 to
August1993 time periodbeforetheNPDESpermitwasissuedon August26, 1993, the 1,529
mg/Ilimit would havebeenviolatedonce.
6 TheBoardnotesthat thisBoarddecisionwill not changethe30-dayaveragesulfateeffluent
limit in ISP’s NPDESpermit,whichwasrevisedupwardat hearingfrom 1067 mg/i to 1,164
mg/i. (Tr.at5.)
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IT IS SOORDERED.

BoardMemberJosephYi concurs.

ChairmanClaire A. ManningandBoardMemberMarili McFawndissent.

Section41 oftheEnvironmentalProtectionAct (Ill. Rev. Stat. 1991, ch. 1111/2,par.
1041)providesfor theappealoffinal Boardorderswithin 35 days. TheRulesoftheSupreme
Court ofIllinois establishfiling requirements.

I, DorothyM. Gunn,ClerkoftheIllinois Pollution Contg~lBoard,herebycertify that the
aboveopinionandorderwasadoptedon the/~ dayof ~4-tc~<~ ~, 1996, by
avoteof 5c?

DorothyM79unn,Clerk
Illinois Poll.tItion ControlBoard


