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RE: CommentsDocketROO-20;35 Iii. Adm. Code 125, Tax Certifications

On behalfoftheIllinois Fertilizer& ChemicalAssociation(IFCA) pleaseacceptthefollowing
commentson theIllinois PollutionControlBoard’sproposedrulemaking,DocketR00-20,
relatedto tax certificationsfor pollutioncontrol facilities,35 Ill. Adm. CodePart125. We
appreciatetheBoard’sconsiderationofthesecommentsatthis latedate;we only recently
becameawareofthisproposedrulemakingandits potentialimpacton ourmembership.

IFCA’s membershipconsistsofowners,managersandemployeesofretail agrichemicalfacilities
locatedin Illinois, aswell asrepresentativesofpesticide,fertilizer andagriculturalequipment
manufacturers.ThemajorityofIFCA’s 1000+membersaredirectly responsiblefor servingthe
needsofIllinois’ agriculturalproducers.IFCA is committedto developingandhelping
implementprogramsthatupgradeandenhancethesafehandlingandefficientuseofagricultural
chemicalsandcommercialfertilizers.

Manyagrichemicalretailersin Illinois havetakenadvantageofthetaxcertificationprocessfor
pollutioncontrol facilities. Sincethelate 1980’s,agrichemicalfacilitieshavebeenrequiredto
installandmaintainsophisticatedsecondarycontainmentstructuresfor thecontainmentof bulk
pestic1desandfertilizer, aswell asconcreteload-citareasfor themixing, loadingandtransferof
theseproductsinto applicationequipment. In additionto concretedikesandload-outareas,
manyfacilitieshavealsoconstructedsteelbuildingsovertheirpesticideandfertilizer storage
areasto reduceanypotentialfor productrun-offfrom precipitationandto alsofurtherprotectthe
storagetanks,bins andtheircontentsfrom wind andstormdamage. -

Agrichemicalfacilitiesaresubjectto productstorage,handlingandcontainmentregulations
promulgatedunderTitle 8, Part255 oftheIllinois AdministrativeCode. TheIllinois Department
ofAgricultureadministersthisprogramandrequiresregislrationofall commercialandnon-
commercialbulk agrichemicalfacilities. In addition,IDA requiresthesefacilities to obtaina
permitprior to constructionofthecontainmentdevices.TheIllinois EPA, througha
memorandumof understandingwith IDA, alsoreviewsandapprovesthepermitsfor these
facilities. If the facility makesanymodificationsto their containmentstructures,theymust
updatetheir permitwith IDA; all permitsmustberenewedeveryfive years.
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Thesefacilitiesarealsosubjectto annualinspectionby IDA personnelto ensurecompliancewith
theseregulations. In workingwith IEPA on thetaxcertificationapprovalprocess,agrichemical
facilitieshavebeenableto obtainpollutioncontrol facility tax certificationstatusfor their
containmentstructuresincludingconcretedikesandoperationalareasfor thestorage,mixing and
loadingofpesticidesandfertilizersaswell asrinsatecollectiondevicesandthebuilding overthe
pesticidestorageandload-outarea.However,IEPA haschosento denycertificationfor the
buildingoverthedry fertilizer storageandload-outarea.

IFCA disagreeswith IEPA’s decisionto denycertificationfor thedry fertilizerbuildingsas
pollutioncontrolfacilities. Wesupportthisproposedrule,whichwill transferthiscertification
programto theIPCB aspartofits proceduralrules. WehavefoundtheBoardto be fair and
equitablein its reviewofenvironmentalregulationsandbelievethat thetax certification
applicationsshouldbereviewedanddecideduponby theBoard. While wealsohavegreat
respectfor theIEPA andits pasthandlingofthisprogram,wefeel thatin thecaseofdry
fertilizer buildings,wehavereachedanimpassewith theAgencyregardingtheir interpretation
thatthesebuildingsarenotpollutioncontrolfacilities.

Thereis bothlogical andlegal reasoningbehindourrequestthatdry fertilizer buildingsbe
grantedtaxcertificationstatus. Thesebuildingsareconstructedandmaintainedin accordance
with a permitthat is reviewedandgrantedby theIDA. Thepurposeofthesebuildingsis to
substantiallyreducethepotentialfor environmentalcontaminationby protectingdry fertilizer
from wind, precipitationandpotentialrun-off. Obviously,dry fertilizerthat is exposedto rain
andwind on adaily basiscanpotentiallycontaminatethesurroundingair, soil andwater.
By protectingtheproductwith abuilding, it virtually eliminatesthepossibilityof environmental
contaminationfrom thefertilizer storagearea.

ThePropertyTaxCodedefines“pollution controlfacilities” as:

Anysystem,method,construction,deviceor applianceappurtenantthereto,or anyportion of
anybuilding or equipment,that is designed,constructed,installedor operatedfor theprimary
purposeof(a) eliminating,preventing,or reducingair orwaterpollutionasthe terms“air” and
“water pollution” are definedin theEnvironmentalProtectionAct(35ILCS200/11-10).

Consideringthisdefinition, IFCA believesthat thedry fertilizer building qualifiesabsolutelyasa
pollutioncontrolfacility. Inthepast,manydry fertilizer facilitiesdid nothavebuildingsover
theirfertilizer bins. But overtheyears,improvedtechnologyalongwith enhancedunderstanding
andconcernfor ourenvironmenthasgivenourindustryagreatappreciationfor product
containment.Theconcreteloadingareasallow usto capture,recoverandutilize anyspilled
product Thebuilding overthefertilizer protectstheproductfrom precipitationandwind,
ensuringthatno leachingorblowingof thedry fertilizer awayfrom thebuilding occurs. From
ourperspective,we havedifficulty understandinghowIEPA candenytaxcertificationstatusfor
thesestructures,especiallywhentheyareapprovedandpermittedby IDA—with joint review
andapprovalby theAgency.

Interestingly,IEPA hasconsistentlyapprovedtaxcertificationstatusfor thebuildingsover
pesticidestorageandload-outareas.Thepurposeofthesebuildingsis thesameasfor fertilizer:
to protecttheproductfromtheelementsandpreventanylossofproductto thesurrounding
environment.We simply askthat thesameconsiderationbegivento fertilizer buildings. It just
makessense.
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Thereis alsostronglegal precedentto granttaxcertificationstatusfor fertilizer buildings.
In reviewingarecenttaxcertificationappeal(CassCountyServiceCompanyvs. IEPA,
PCB99-31)pertainingto buildingsoverpetroleumload-outareas,thePCBdisagreedwith the
Agency’sdecisionto denytaxcertificationstatusfor thesesteelbuildings. Uponreviewingthe
informationpresented,theboarddeterminedthat thesteelbuildingwasdesignedandconstructed
for theprimarypurposeofpreventingor reducingwaterpollution,andtheBoardcertifiedthat
thesteelbuilding is a“pollution control facility” underthePropertyTax Code.

Dry fertilizerbuildingsservethesamegeneralpurposeasbuildingsoverpetroleumloading
areas.Theirprimarypurposeis to protecttheenvironmentby preventingor reducingwaterand
air pollution. WethereforerespectfullyasktheBoard,in adoptingtheseproceduralrulesfor tax
certifications,to grantpollutioncontrol facility statusto agrichemicalfacilities thatapply for this
taxcertificationstatusfortheircontainmentstructures,including theirfertilizer buildings. We
feelthisactionby theBoardwould be consistentwith thedecisionin CassCountyService
Companyappeal. Thesamereasoningappliesto protectingtheenvironmentfrom fertilizer
contaminationjustasdoesforprotectingtheenvironmentfrompetroleumcontamination.

IFCA supportsadoptionofthisproposedrule, whichwill transferthetaxcertificationprogram
from IEPA to theIPCB. WeappreciatetheBoard’sconsiderationofourrequestto include
fertilizer buildingsin thetaxcertificationprogram. If you requireadditionalinformationon this
issueorhaveanyquestions,pleasecontactme at(309) 828-1041.Thankyou.

Kind regards,

TheIllinois Fertilizer& ChemicalAssociation

JeanTrobec
GovernmentRelationsDirector

cc: Lloyd Burling


