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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

STATE OFIWNOIS
iN THE MATTER OF: ) Pollution ControlBoard

)
REVISIONSTO ANTIDEGRADATION ) R01-13
RULES: 35 ILL. ADM. CODE302.105, ) (Rulemaking)
303.205,303.206,AND 106.990— 106.995 )

POST-HEARING COMMENTS OF
THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORYGROUP

(“IERG”), by oneof its attorneys,KatherineD. HodgeofHODGEDWYER ZEMAN,

and for its Post-HearingCommentsin this matter,statesasfollows:

I. INTRODUCTION

Throughoutthecooperative,two-yearprocessledby the Illinois Environmental

ProtectionAgency(“Agency”) to developtheregulationsat issuein this rulemaking,the

rulemakingproceedingresultingin the Illinois Pollution ControlBoard’s(“Board”)

June21, 2001, Opinionand Order(“Board’s Opinion”), andthesubsequentBoard

Hearingon August24, 2001,theIllinois EnvironmentalRegulatoryGroup(“IERG”) has

maintainedthefollowing principles:

• all increasesin loadingto watersofthe StateofIllinois shouldnot be
subjectto thesamelevel of antidegradationreviewby theAgency,
necessitatingthat theBoardgranttheAgencyflexibility in conducting
suchreviews;

• theAgency’sresourcesshouldbe targetedto thoseloadingsthatare
“truly” significant,necessitatingtheinclusionofcertainexceptionsto
theantidegradationassessmentrequirement;

• theregulatedcommunityrequiressomedegreeof certaintyasto how
theBoard’santidegradationregulationswill be implemented,
necessitatingthatthe regulatoryrequirementsbeclearlysetforth;



• thedesignationofasurfacewaterbody (orwaterbody segment)asan
OutstandingResourceWater carriessuchfar-reachingrestrictionson
theuseofbothlandandwaterthatall potentiallyimpactedparties
mustbenotified ofa proceedingfor sucha designation,andthe
proponentofsucha designationmustsupportits petitionwith detailed
supportinginformationfor developmentoftheRecordbeforethe
Board;and,

• theIllinois DepartmentofNaturalResourceslacksthestatutory
authorityto conductantidegradationassessmentsor to otherwise
implementwaterquality standards.

In supportoftheseprinciples,IERGhasofferedsuggestedregulatoryprovisions,someof

which theBoardhasincludedin its first noticeregardingtheantidegradationregulations,

andotherstheBoardhasdeemedunwarranted.

Throughoutthis proceeding,theAgency,theBoardandall interestedparticipants

haveoffereddetailedcommentsonhow bestto protectIllinois watersfrom degradation.

The recommendationshavebeendiverseand, in someinstances,at odds. However,there

is oneissueasto which all participantsandtheBoardagree: that, astheBoardhas

stated,“all proposedincreasesin pollutantloadingsshouldnotrequirethesamelevel of

reviewto demonstratecompliancewith the proposedantidegradationstandard,”but

rather,therules“should allow theAgencyto decideon acase-specificbasiswhatlevel of

reviewis appropriate.”Board’sOpinionat 14. (Emphasisadded.)All participantshave

unequivocallyrecognizedthis principle. ~ TranscriptofAugust24,2001,

Hearing(“August 24, 2001,Transcript”)at p. 8, 1. 12, to p. 12, 1.13 (testimonyofMs.

DeirdreK. Hirner); p. 51, 11. 15 to 17 (testimonyofMs. Cindy Skrukrud);p. 59,11. 9 to

13 (testimonyofMr. RobertJ. Moore).

1ERG discussesthis issueofflexibility below. IERGalso addressesadditional

concernsandcommentsthatit hasregardingtheBoard’sproposedregulations. Someof
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thesecommentshavebeendevelopedthroughconsultationwith- theAgencyand/or

representativesof theEnvironmentalGroups,andreflectanagreementamongthe

participantsasto appropriaterevisionsto theBoard’sproposedregulations. IERG

respectfullyrequeststhattheBoardtakeall oftheseconcernsandcommentsinto

considerationastheBoardpreparesto issueits proposedantidegradationregulationsfor

secondnotice.

II. THE BOARD MUST PROVIDE THE AGENCY FLEXIBILITY IN
CONDUCTING ANTIDEGRADATION ASSESSMENTS.

TheBoardhasindicatedthat, asproposed,Section302.105(c)(2)“allows the

Agencyto decideon acase-specificbasiswhatlevel ofreviewis necessary,”and

providestheAgencytheflexibility it needsto determinethedepthanddegreeof analysis

to becompletedfor individual antidegradationassessments.Board’sOpinionat 14, As

IERGindicatedat pageseight andnineofthetestimonyofDeirdreK. Hirner thatwas

pre-filedfor presentationatthe August24,2001,Hearing(“1ERG’s Pre-Filed

Testimony”),and asemphasizedin oraltestimonybeforetheBoard,August 24, 2001,

Transcriptat 8-10, IERGmaintainsthatthe languageofproposedSection302.105(c)is

draftedin sucha mannerasto placeunduerestrictionsonthe Agency’sability to exercise

flexibility in theantidegradationreviewprocess.

IERGhashelddiscussionswith theAgencyregardingthis issuesincetheAugust

24, 2001, Hearingon theBoard’sOpinion. In light ofthesediscussions,IERGandthe

AgencyagreethattheBoard’sproposedSection302.105(c)(2)shouldbe revisedto

includethe following language:

Theassessmentto determinecompliancewith this Section302.105must
bemadeon a case-by-casebasis.
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SeeExhibit A’ at 10; AgencyOctober5, 2001,Comment(“Agency Comment”)

at 7.

IERGandtheAgencyalsoagreethat similar languageshouldbeincludedin what

is currentlytheBoard’sproposedSection302.105(f)(1), theAgency’simplementation

procedures.2~ Exhibit A at25; AgencyCommentat 3 8-39.

Further, in this sameregard,IERGoffersthefollowing revisionto theBoard’s

proposedSection302.105(c)(2)(B),in aneffort to ensuretheAgency discretionto

conductan antidegradationreviewand assessmentfor eachpermit applicationona case-

by-casebasis:

2). . . In makingthis assessment,the Agencymust:

A) Considerthe fateandeffectofany parametersproposedfor
an increasedpollutantloading;and

B) Ona case-by-casebasis,A~ssurethefollowing:

IERG’s ProposedRevisedSection302.105(c)(2)(,B)(~Exhibit A at 10).

IERGrespectfullyaskstheBoardto notethis languagehasbeenrevisedfrom the

revisionIERGofferedin its Pre-FiledTestimonyandin Exhibit A thereto. IERGhas

revisedthis languagein deferenceto the concernsexpressedby representativesofthe

environmentalcommunityattheAugust24, 2001,Hearing. ~ August24, 2001,

Transcriptat 23, 24-25,32-34. As Ms. DeirdreK. Hirner ofIERGstatedatthatHearing,

1 Exhibit A to thesePost-HearingCommentsdetailsIERG’s proposedrevisionsto theBoard’sproposed

regulatorylanguage. ThisExhibit supersedesthesimilarexhibit filed by IERG asExhibit A to IERG’s
August9, 2001,Pre-FiledTestimony.

2 Seediscussionbelowregardingthe Agency’sproposalto transfertheBoard’sproposedSection

302.105(1)to Part309 of theBoard’sregulations.
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it wasneverIERG’s intent to precludetheAgencyfrom consideringany criteria

it deemednecessaryin theconductof an antidegradationreview. Rather,it is, and

alwayshasbeen,IERG’s intentto proposelanguagethat ensurestheAgencythe

flexibility neededto considerthe depthanddegreeofstudyofeachofthecriteriawhich

theAgencydeemsappropriateon acase-by-casebasis.

Finally on thispoint, IERGagainstronglyencouragestheBoardto clarify the

antidegradationregulationsto allow theAgencytheflexibility necessaryto establishthe

level ofreviewrequiredto demonstratecompliancewith theantidegradationstandardfor

eachindividual permit application,with thecomplexityand scopeof reviewdependent

uponthenatureoftheproposedactivity, thepollutant,andthecharacterofthereceiving

streamat issue.

ifi. THE REGULATIONS SHOULD IDENTIFY ACTIVITIES NOT SUBJECT
TO FURTHER ANTIDEGRADATION ASSESSMENTSO AS TO ALLOW
THE AGENCY TO TARGET ITS RESOURCESTO TRULY
SIGNIFICANT LOADINGS.

It is evidentthattheBoardandtheAgencyagreethat certainactivitiesdo not

requireaseparateantidegradationdemonstration,assuchactivitiesessentiallyhavebeen

subjectto reviewssimilar to antidegradationreviewsunderotherauthorities,andthus,

conductingaseparateantidegradationdemonstrationwould beanunnecessary

redundancy.TheBoardidentifiedsevensuchactivitiesin its First NoticeOpinion and

OrderunderproposedSection302.105(d),asdid the Agencyin anattachmentto its

March 20, 2001,filing of“CLOSING COMMENTS.” IERGsupportstheproposed

adoptionoftheseexceptions.

In its Pre-FiledTestimonyandat theAugust24, 2001,Hearing,IERGrequested

theBoard considertheadoptionof four additionalexceptions,including an exceptionfor
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de minimis increasesin pollutantloading. IERG’s Pre-FiledTestimonyat 5-8, 10-14;

August24, 2001,Transcript,at 10, 12-13. Onreviewof argumentspresentedat hearings

throughoutthisproceeding,andin supportingdocuments,IERGnowrequeststhat the

Board considerthe additionof only one additionalexceptionin its Opinion andOrder

issuingtheBoard’santidegradationregulationsfor secondnotice.

At theAugust24, 2001,HearingontheBoard’sOpinion, anextensivediscussion

ensuedregardingthescopeoftheBoard’sproposedSection302.105(d)(5),which would

exceptdischargesofcertainnon-contactcooling watersfrom the antidegradation

assessmentrequirement.~ August24, 2001,Transcriptat25-27. This discussion,

which broachedtheAgency’sconcernwith the languageandindustry’sneedfor the

exception,affordedtheopportunityfor post-hearingdialogue. Throughthatdialogue,the

Agencyandtheregulatedcommunityhavecometo understandthat applicationofthis

exceptionto non-contactcoolingwaterscontainingonly theadditivechlorine,andwhere

dechlorinationoccursbeforedischarge,is an acceptablecompromise. Accordingly,

IERGproposesthefollowing amendmentto theBoard’sproposedSection302.105(d)(5):

5) New or increaseddischargesof a non-contactcooling waterj

A) without additives,exceptasprovidedin subsection
(d)(5)(B)ofthis Section,returnedto thesamebody of
waterfrom which it wastaken~asdefinedby 35 Ill. Adm.
Code352.104,providedthat thedischargecomplieswith
applicableIllinois thermalstandards;.~L

~) containingchlorinewhenthenon-contactcooling wateris
treatedto removeresidualchlorineand returnedto the
samebodyofwaterfrom which it wastaken,asdefinedin
35 Ill. AiIm. Code352.104,providedthatthedischarge
complieswith applicableIllinois thermalandeffluent
standards.

SeeExhibit A at 12.
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TheAgencysupportsandhasalsoproposedthisrevisionofSection302.105(d)(5)

to theBoard. ~ AgencyCommentat7-9. IERGrespectfullyrequeststhattheBoard

includethisrevisionin its Opinion andOrderissuingtheBoard’santidegradation

regulationsfor secondnotice. -

Also, IERGhasreconsideredits requestthat theBoardincludea de minimis

exceptionin theantidegradationregulations. TheBoardhasclearlyarticulatedits belief

that“theAgencyshouldhavetheopportunityto reviewany proposedincreasein

pollutantloading.” Board’sOpinion at 16. And, IERGconcursthat concernsexpressed

by otherparticipantsin this proceeding,namely,that performingde minimis calculations

couldtax Agencyresourcesand call mattersoftiming and scopeofreviewinto

consideration,maywarrantmerit. As notedby DeirdreK. Hirner attheAugust24,2001,

Hearing,however,to thoseveryfew industriesthat couldmakeuseofade minimis

demonstration,suchademonstrationwould be avaluabletool in termsofavoiding

potentialdelaysin processingNPDESpermits. August24, 2001, Transcriptat 10.

Therefore,1ERGwould asktheBoard’sconsiderationofanadditionto proposedSection

302.105(c)(2)(C)to allow theAgencyto considera de minimisdemonstrationasone of

its sourcesofinformationin makingan antidegradationassessment.S.~Exhibit A at 11.

This demonstrationwould bepreparedby thepermit applicant,andshowthat the

proposedincreasedin loading ofa pollutant,otherthanabioaccumulativechemicalof

concern,doesnotutilize morethanten-percentoftheavailableassimilativecapacityof

thereceivingwaterfortheconstituentunderconsideration.j4,,

Also, IERGhaswithdrawnits requestfor an exceptionfrom the antidegradation

assessmentrequirementfor dischargesauthorizedby theBoardor by a Court. IERG
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withdrawsthisrequestbasedon its understandingthattheAgencydoesnot consideritself

to havetheauthorityto override,by an antidegradationassessment,aBoard or Court

authorizationfor a discharge. And, IERGhaswithdrawnits requestfor an exceptionfor

sitestormwaterdischarges.

IV. THE REGULATORY LANGUAGE MUST BE CLEARLY STATED TO
PROVIDE CERTAINTY AS TO HOW THE ANTIDEGRADATION
REGULATIONS WILL BE IMPLEMENTED.

A. Board’s ProposedSection302.105(c)(2)— Antidegradation Assessment
~~j~ger

To properlycomply with theantidegradationreviewprocess,theregulated

communitymustbeableto clearly identify thetriggerthat beginsthat process.IERG,

theAgencyandtheBoardconcurthattheBoard’sproposedlanguageat Section

302.105(c)(2)makesclearthatthe antidegradationassessmentrequirementappliesonly

to increasesin pollutantloadingthat necessitatethe issuanceofa new,renewed,or

modified NPDESPermit. IERGinitially hadproposedaddingthe modifying language

“with a neworincreasedpermit limit” in orderto appropriatelyclarify thetriggerfor the

antidegradationassessmentprocess.However,discussionswith theAgencysubsequent

to theAugust24, 2001,Hearinghaveledto anunderstandingthatthisproposedlanguage

couldbe interpretedto restrictantidegradationreviewto only thosepollutantshavinga

“limit” expresslystatedin apermit.

It wasnot lERG’s intentto so impedetheAgencyin theconductof its duties.

Rather,IERG’s intentwasto explicitly statethatwhich is implicit in theBoard’s

proposal: that at leastforthoseconstituentsfor which alimit is expresslystatedin a

permit, theantidegradationassessmentrequirementis triggeredby apermit applicant’s

requestfor an increasein loadingthat would resultin anexceedenceoftheexpressly
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statedlimit. Likewise, an increasein apollutantdischargefor which no permit limit is

stated,but for whichtheAgencyhasauthorizeda level of loading, is not subjectto

antidegradationreviewaslong astheincreaseddischargedoesnotexceedthe authorized

level of loading.

In light ofthesediscussions,IERGhasreconsideredits requestthattheBoard

includethe“with a neworincreasedpermit limit” languagein theBoard’sproposed

Sections302.105(c)(2)and(f)(1). Instead,IERGbelievesthatthetriggerfor

antidegradationreviewcanby madeclearby revisingSection302.105(c)(2)to provideas

follows:

TheAgencymustassessany proposedincreasein pollutantloading that
necessitatesthe issuanceofanew,renewedor modifiedNPDESp~ermit~
orany activity requiringa CWA Section401 certification~to determine
compliancewith this Section302.105 provided,however,that if a
pollutantis subjectto an existingpermit limit, an assessmentshall not be
requiredunlesstheproposedincreasein pollutantloadingwould resultin
an exceedenceofsuchpermit limit.3 Theassessmentto determine
compliancewith this Section302.105mustbemadeona case-by-case
basis. In makingthis assessment,theAgencymust:

SeeExhibitAat 10.

IERGalsoproposesto addsimilar languageto theAgency’sproposedSection

309.141(i). SeeExhibit A at 25. It is IERG’sunderstandingthatthe Agencyagrees

conceptuallywith theserevisions. ~ AgencyCommentat 10-11. IERGrespectfully

requeststhattheBoardincludetheserevisionsin its Opinion and Orderissuingits

antidegradationregulationsfor secondnotice, so asto avoidconfusionand thepotential

for future litigation regardingthis issue.

Seediscussionof this proposedrevisionto Section302.105(c)(2)below.
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B. Board’s ProposedSection302.105(b)(1)(B)— Existing Site Stormwater

Dischargesinto ORWs

TheBoard’sproposedSection302.105(b)(1)(B)providesfor “existing site

stormwaterdischarges”into ORWs. IERGhaspreviouslyrequestedthattheBoardrevise

thelanguageofthis provision,but herebywithdrawsthatrequest. IERGis comfortable

with the languageoftheBoard’sproposedSection302.105(b)(1)(B).

C. Board’s ProposedSections302.105(b)to (d) — Reviewof Dischargesto
ORWs

TheBoard’sproposedSection302.105(b)(3)(B)providesthatthe short-term,

temporaryactivitiesand thestormwaterdischargesaffectingthewaterquality of ORWs

authorizedunderproposedSection302.105(b)(1)mayoccuronly if theyarealso

“necessaryfor an activity thatwill improvewaterquality in theORW.” Basedon the

testimonyoftheAgency’switnessMr. TobyFrevert,this Sectionhasbeenstructuredto

allow suchloadincreasesin an ORW. While thecircumstancesin which suchincreased

loading to an ORW areto be very fewandlimited, theprovisionwasdevelopedasan

allowance. Therequirementthat theactivity alsoimprovewaterquality is contraryto the

allowanceofa limited discharge.

Accordingly, IERGassumesthattheBoarddid not intendproposedSections

302. 105(b)(3)(B)and(C) to apply to the activitiesauthorizedin proposedSections

302.105(b)(1)(A)and (B). TERGhasconsultedwith theEnvironmentalGroupsregarding

this issue,and it is IERG’s understandingthat theEnvironmentalGroupssupportthe

following revisionto clarify Section302.105(b)(3):

3) Any activity listed in subsection(b)(1) or any otherproposed
increasein pollutantloadingto an ORW must alsomeetthe
following requirements:
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A) All existingusesofthewaterwill be fully protected;and,

B) Exceptfor activitiesfalling underoneoftheexceptions
providedin Subsection(b)(1)(A) or (B) above,

Theproposedincreasein pollutantloading is
necessaryfor an activity that will improvewater
quality in theORW; and

�jI). Theimprovementcouldnotbe practicablyachieved
withouttheproposedincreasein pollutant loading.

SeeExhibit A at 9-10.

IERGalsonotesthatit is still unsureof the intenttheBoard’sproposed

requirementthat increasesin loadingto ORWs improvewaterquality. IERGassumes

thatthis means,for example,that if an increasein the level of onecontaminantin a

dischargeto an ORW allowedapartyto decreasethe levelsofthreeothercontaminants

in thedischarge,the increaseddischargeofthefirst contaminantto the ORWwould be

allowed,becauseit is necessaryto improvewaterquality (i.e., throughthedecreasein the

otherthreecontaminants).IERGrequeststhattheBoardclarify the intentofthis

requirementin theBoard’sOpinionand Orderissuingtheantidegradationregulationsfor

secondnotice.

Finally, 1ERGproposesthe following revisionsto theBoard’sProposedSections

302.105(b)(2),(4), and(5), whichrevisionsareintendedto incorporatetheAgency’s

proposedrevisionsto theseSectionsandto clarify what IERGunderstandsto be the

Board’sintent in thoseSections:

2) Any activity inundersubsections(b)(1)(A) or (b)(1)(B)ofthis
Sectionor anyotherincreasein pollutantloadingthat
requireswouldnecessitatetheissuanceofa new,renewedor
modified-aNationalPollutantDischargeEliminationSystem
(NPDES)Permitor requireaCleanWaterAct (CWA) Section401
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certificationmustalso complywith subsection(c)(2) ofthis
Section.

4) Any proposedincreasein pollutantloading to an ORW thatwould
requir~ingthe issuanceof anew, renewed,ormodifiedanNPDES
permitPermitora CWA 401 certificationfor an ORW mustbe
assessedpursuantto 35 Ill. Adm. Code309.141(i)subsection(f) to
determinecompliancewith this Section.

~) Any activity requiringa CWA Section401 certificationfor an ORW must
beassessedduringthe Section401 certificationprocessto determine
compliancewith this Section.

SeeExhibitAat9,10.

IERGrespectfullyrequeststhattheBoardincludetheserevisionsin its Opinion

andOrderissuingtheBoard’santidegradationregulationsfor secondnotice.

D. Codification ofAgency Implementation Rules

Theprocessby whichtheAgencyrequestsinformationfrom an applicant,reviews

that information,andmakestheresultsof its assessmentknownto thepublic is

inextricablylinked to achievingantidegradation.It wasthe needfor certaintyasto how

theassessmentand reviewprocesswould be implementedto achievethestandardthat led

IERGto requestthattheBoardincludetheAgency’simplementationregulationswithin

the bodyoftheBoard’srules. March 19, 2001,Post-HearingCommentsofIERGat 10.

TheBoardagreedwith this suggestion,and, again,IERGthankstheBoardfor doing so.

At theAugust24, 2001,Hearingon theBoard’sOpinion, the Agencyrequested

thattheBoardplacetheAgency’simplementationrulesregardingantidegradationin Part

309ratherthanin Part302 oftheBoard’srules. It is IERG’sunderstandingthatthe

Agencyproposesto includetheBoard’sproposedSection302.105(f)(1), (2),and(3) in

35 Ill. Admin. Code§~309.103(a),309.141, and309.108and309.113,respectively.
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IERGhasconsideredandsupportsthis proposalby the Agency,andIERGhasset forth

proposednon-substantiverevisionsto the Agency’sproposedrevisionsto Part309 in

Exhibit A at 2 1-26.

It is alsoIERG’sunderstandingthat theAgencyhasproposedthattheBoard

deletetheportionsoftheBoard’sproposedSection302.105(f)addressingtheprocedures

by which permit applicantsinteractwith theAgencyprior to seekingapermit. IERGhas

alsoconsideredandsupportsthis proposalby theAgency.

E. Board’s ProposedSection 302.105(d)(6)— Waters Of Particular
BiologicalSignificance

Among otherexceptionsfrom the antidegradationassessmentrequirement,the

Agencyproposedan exceptionfor “~d]ischargespermittedunderacurrentgeneral

NPDESpermit asprovidedby 415 ILCS 5/39(b).” Agency’sProposedSection

302.105(d)(6). In its Opinion, theBoard addedaconditionto this exception,which

requiresthat:

theAgencymustassurethatindividualpermits orcertification{s] are
requiredprior to all newpollutantloadingsorhydrologicalmodifications
thatnecessitateanew,renewedor modifiedNPDESpermit orCWA,
Section401 certificationthat affectwatersofparticularbiological
significance.

BoardOpinionat 34. (EmphasisAdded.)

TheBoarddoesnot discuss“watersof particularbiological significance” in its

Opinion,andthis languagewasneverdiscussedduring thecourseoftheAgency’swork

groupmeetings. Accordingly, IERGwasuncertainof themeaningofthis languageand

assumedthat theBoardmusthavemeantto refer to ORWs. ~ IERG’s Pre-filed

Testimonyat 22-23.
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In theirPre-FiledTestimony,andat theAugust 24,2001, Hearingon theBoard’s

Opinion, certainEnvironmentalGroups4supportedthe inclusionofthis languagein

Section302.105(d)(6). August 10, 2001,MemorandumRegardingtheProposedRule,

First Notice,oftheEnvironmentalGroupsat 2 (“EnvironmentalGroups’

Memorandum”);August 10, 2001,Pre-FiledTestimonyofRobertJ. Mooreat4-5;

August24, 2001,Transcriptat 66, 76-78. TheEnvironmentalGroupsfurtherarguedthat

theAgencyshouldrelyon a 1991 reportpreparedfortheIllinois Departmentof

Conservationandtitled “Biologically SignificantIllinois Streams”to determinewhat

constitutesa “water{] ofparticularbiological significance.” jj

It still appearsto IERGthattheBoard’sreferenceto “watersofparticular

biological significance”wasatypographicalerror, andthattheBoardintendedto referto

ORWs. Usingtheterm“watersof particularbiological significance”would createa

fourth classofwaters,somewherebetween“high qualitywaters” and“outstanding

resourcewaters,”andtheBoardhasneverindicatedany desireto createanadditional

classofwaters. Further, therehasbeenno discussionamongtheparticipantsin this

rulemakingandno presentationofevidenceto theBoardregardinghow a fourth classof

watersshouldbe defined,what it shouldcomprise,etc. Accordingly, IERGopposesthe

inclusion ofthis languagein Section302.105(d)(6)andrespectfullyrequeststhatthe

Boardrevisethis Sectionto referto ORWs. SeeExhibit A at 12.

Further,evenif theBoardhadintendedto referto “watersofparticularbiological

significance,”IERGopposesrelyingon the 1991 Reporttitled “Biologically Significant

Illinois Streams”(“1991 BSISReport”)to determinewhatwaterbodiesare“of particular

4TheEnvironmentalLaw andPolicy Centerof theMidwest; Friendsof the FoxRiver, PrairieRivers
Network;andthe illinois Chapterof theSierraClub (hereinaftercollectively“EnvironmentalGroups”).
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biological significance.” The1991 BSIS Reportclassifieswaterbodiesas“biologically

significant” if oneof threecriteriais met: (1) thewaterbody is classifiedasan“A’

category”streamin a 1989reportentitled “Biological StreamCharacterization:A

Biological AssessmentofIllinois StreamQuality” (“BSC”); (2) thewaterbody has

“musseldiversity”; or (3) “a [threatened,endangered,orwatchlist] specieshasbeen

recorded[in thewaterbody] since1980.” 1991 BSISReportat 1-2, 6. Theproblems

with this approachareasfollow.

First, theEnvironmentalGroupshavenot filed anyevidencethat themethodology

usedto preparetheBSCandthecriteriausedto identifywatersofbiological significance

havebeenmadeavailablefor reviewby theregulatedcommunityorthe scientific

community,andIERGis not awareofany suchreviewhavingtakenplace. Without such

review,theBoardhasno wayto ascertainwhetheranyscientificbasisexistsforthe

conclusionsoftheBSC, andthus,whetherthe1991 BSISReportshouldhaverelied on

theBSC. Likewise,theBoardhasno wayto ascertainwhetherany scientificbasisexists

for theconclusionsofthe 1991BSISReportregardingwhatwatersare“biologically

significant.”

Second,theauthorsofthe 1991 BSISReportexplainthat thedataon whichthey

relied in preparingthe 1991 BSIS Reportwasincomplete.For example,the 1991 BSIS

Reportstatesthat“~o]therparameters”thattheReportdid not considerarerelevantto

determiningthe“biological significance”ofawaterbody, including “water quality, land

use,unusualhabitants,naturalnessoftheecosystem,andnaturaldivisions.” 1991 BSIS

Reportat 3. The authorsof the 1991 BSISReportalsostatethattheyfocusedonly on

waterbodieswith endangered,threatened,or watchlist species,fish diversity, andmussel
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diversity, andthat “dataon additionalgroupswould refine[theReport’s]analysis.” 1991

BSISReportat 6. IERGis troubledby theseadmittedshortcomings,especiallythe lack

ofphysicalhabitatdataanddataon aquaticinsectfaunain the 1991 BSISReport. For

example,for severalofthewaterbodiesidentified as“biologically significant,”the 1991

BSISReportonly identifiesthepresenceofan endangered,threatened,orwatchlist

species,andthenstates: “No dataon streamcharacteristicsis availablefor this site.”

See,~ 1991 BSISReportat 327.

Third, thedatausedin the 1991 BSISReportregardingthepresenceof

endangered,threatened,or watchlist speciesin waterbodiesis nowout ofdate. The

1991 BSISReportwaspreparedtenyearsago,andthe dataon which it reliesto conclude

that endangered,threatened,orwatchlist speciesarepresentweregatheredbeforethat.

TheEnvironmentalGroupshavepresentedno evidencethattheconclusionsofthe 1991

BSISReportregardingthepresenceofsuchspeciesarecurrentlyaccurate,or evenif they

are,thattheseconclusionswill remainaccuratein thefuture.

Fourth, in somecases,the 1991 BSISReportitselfdescribesthat awaterbody

that it considers“biologically significant” cannotbepreservedfor onereasonoranother.

For example,the 1991 B SISReportcharacterizesSammonsCreekin AlexanderCounty,

Illinois, as“biologically significant” becauseofthepresenceofa threatenedfish

identified in that creekin 1990. 1991 BSISReportat 266-267,268-269. However,the

Reportalso statesthat“~p]reservationpotential” for SammonsCreek“is low becauseof

thelocal agriculturalpractices.” Içj. Seealso, ~ 1991BSISReportat 352 (discussion

of BrushySloughin White County,Illinois).
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In light ofall oftheseconcerns,evenif theBoardhadmeantto refer to “watersof

particularbiological significance,”IERGwould opposetheuseof the 1991BSISReport

to determinewhatwaterbodiesareofparticularbiological significance.

F. Other Proposed Minor LanguageRevisions

Finally, in Exhibit A to theseComments,IERGalsohasproposedotherminor,

but important,revisionsto theBoard’sproposedregulations. IERGdoesnot intendthese

proposedrevisionsto affect thesubstanceoftheregulations,but merelyto clarify the

languageoftheregulations. IERGrespectfullyrequeststhattheBoardincludethese

minor,but important,revisionsin its Opinionand OrderissuingtheBoard’s

antidegradationregulationsfor secondnotice.

V. THE DESIGNATION OF OUTSTANDING RESOURCEWATERS
REQUIRES THAT ALL POTENTIALLY IMPACTED PARTIES BE
NOTIFIED AND OBLIGATES THE PROPONENT TO SUPPORT ITS
PETITION WITH DETAILED INFORMATION.

IERGcontinuesto haveconcernswith two of theBoard’sproposalsrelatingto

proceedingsto designateORWsorto repealormodify suchdesignations.IERGinitially

hadvoicedits preferencethattheBoarduseanadjudicatoryproceedingto considerORW

designationsdueto theassociateduselimitationsplacedon awaterbody sodesignated

andon its surroundinglands, indeedthe entirewatershed.Subsequently,IERGwas

convincedby theBoard’sargumentsfavoringa rulemakingproceedingand supportsthe

Board’sFirst Noticeproposalin this regard. However,IERGhasnot lost sightofthe

significanceofthe ramificationsofa decisionto designateawaterbody asan ORW.

IERGmaintainsthat, if arulemakingproceedingis to beusedto consider

petitionsregardingORW designations,theBoardmustaddresstwo issuesofconcernas

follows.
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A. Potentially Impacted Landowners and Interested PartiesMust

ReceiveAdequateNotification.

IERGrenewsits proposalthattheBoardstrengthenthenotification requirements

for petitionsrelatingto ORWs,asoutlinedin IERG’s Pre-filedTestimony. ~ IERG’s

Pre-FiledTestimonyat 17. TheBoardrequiresnewspaperpublicationofpetitionsto

designatespecialresourcegroundwatersandpetitionsfor adjustedstandards.~ 35 Ill.

Admin. Code§~104.408(a),620.260. And, theBoardrequiresbothnewspaper

publicationandadditionalwrittennoticeto specifiedpersonsregardingpetitionsfor

variancesfrom theBoard’sregulations. ~ 35 Ill. Admin. Code § 104.214(a),(b).

Giventhat Mr. Freverthasacknowledgedthat:

theramificationsof [a] decision[to designateawaterbodyasanORW]
arefundamentallymoresignificantthantheramificationsof atypical
adjustedstandardor evena statewidestandardin that wearenot setting a
targetto protectan environmentalusehere. . . . [w]e aresettingan
absoluteprohibitionon someactivities,

TranscriptofNovember17, 2000,Hearingat 88, 11. 10-16,andthat Mr. Freverthas

indicatedthereis:

an obligationto disseminateadequateinformation[regardinga proposalto
designateanORW] to starttheprocessand [to assure]thatpotentially
[a]ffectedpropertyownersandothercitizenshaveadequatenotice,

jj~p. 88, 1. 22 to p. 89, 1. 1, IERGis unequivocallyconvincedthat its proposedexpanded

notificationrequirementsarejustified andstronglyurgestheBoardto adoptthenecessary

notificationrequirements.

To facilitatetheBoard’sfavorableconsiderationofthis request,TERG further

notesthat attheAugust24, 2001,Hearingon theBoard’sOpinion, Mr. Frevertstated

thattheAgencycouldassistin thenotificationprocess,indicatingthatoncetheBoard

determinedthat apetitionregardinganORWwould moveforward,theAgency:
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would certainlybe committedatthatpointto do whateverwecanto help
you identify potentially[affected] parties,and,you know, eithergiving
you currentpermit holderswithin that [a]ffectedareamailing addressor
perhapsevenagreeto do amailing for youor for someone.

August24, 2001,Transcriptat 87, 11. 15-20.

IERGgreatly appreciatestheAgency’swillingnessto assistwith thenotification

processproposedby TERG, andurgestheBoardto accepttheAgency’soffer andto

includethelanguageproposedby IERGin Exhibit A heretoregardingnotification in

ORW proceedings.~ Exhibit A at 1.

B. Proponentsof an ORW DesignationHave an Obligation to Support
thePetition with Detailed Supporting Information for the
Developmentofthe Record beforethe Board.

In responseto questionsattheAugust24, 2001,Hearing,Mr. Frevertindicated

that designatingan ORW:

is notjust adjustingastandard~;]it’s designatinganentirelynewuse,an
entirelynewuseconcept. In that regard,it doeshavethepotential
significantlyto [a]ffect people.

August24, 2001,Transcriptat 88.

IERGbelievesthat any proceedingthatwill set“absolutebans”on theuseof land

andwhich hassuchpotentialfor severeimpacton people’slives andlivelihoodsdemands

thattheproponentofan ORW designationhaveanobligationto submitsufficient

supportingdocumentationto theBoardto provethat thedesignationis warranted.IERG

initially advocatedthatthedesignationofawaterbodyasan ORWtakeplacein the

contextof an adjudicatoryproceedingbecausetheburdenofproofon aproponentin an

adjudicatoryproceedingbeforetheBoardis well established,while theburdenofproof

on aproponentin arulemakingproceedingis not.
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Argumentsofferedby theBoardin its FirstNotice Opinion andOrder,Board’s

Opinionat 20-23,andreinforcedat Hearing,August24, 2001, Transcriptatp. 44 11. 12-

17, p. 45 11. 1-6, p. 46 11.10-15,haveconvincedIERGthattheprocedurefor designating

ORWscanappropriatelyprogressin the regulatoryarena.However,theregulated

communitymaintainsthattheproponentofaregulatoryproceedingbeforetheBoard,

evenif that proponentis theAgency,doeshavea minimumburdenin movingthe

proposalforward,if only by presentingsufficient informationto demonstratetheneedfor

theproposedregulation.

Theessenceofthis matterwasbestarticulatedby Dr. TannerGirardin hisquery

regardinghis perceptionof IERG’s concernwith theword “statement”asusedin the

Board’sproposedSection102.820. Dr. Girardaccuratelysuggeststhat“statement”can

beviewedasa narrowtermallowingoneto put forth a petitionfor ORW designationthat

doesnot includesupportingevidence. August24, 2001,Transcriptat 49, 11.10 to 15.

IERGholdsthatthe proponentofan ORW designation,modificationor repealhasan

obligationto offer sufficientevidencein supportof its positionsoasto allow theBoard

to meaningfullyconsiderthefactorsset forth in Section27 oftheIllinois Environmental

ProtectionAct. See415 ILCS 5/27,

Accordingly,IERGproposesthattheBoardadoptrevisionsto theBoard’s

proposedSection102.820that placeproponentsofthedesignation,repealor

modificationofan ORW onnoticeoftheneedto fully supportthepetition. Thelisting of

“Petition Contents”detailedin Section102.820(b) through(g)requiringtheproponentto

submit a“statement”in supportofthe designationmustbestrengthenedby theaddition
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ofthephrase“with supportingevidence”for eachofthespecifiedcriteria,assetforth in

Exhibit A at 2.

Theserevisionswill afford somedegreeof certaintythattheproponentindeedhas

a minimumburdento provide sufficient informationin supportofthedesignationforthe

Board’sconsiderationon theRecord. IERGrespectfullyrequeststhat theBoardinclude

theserevisionsin theBoard’sOpinion andOrderissuingits antidegradationregulations

for secondnotice.

Finally, IERGnotesthat it haswithdrawnits requestthattheBoardrevise

proposedSection102.830(b)to placeaburdenon theproponentofanORW designation

to establishtheelementsrequiredfor sucha designation.Rather,IERGnowproposes

that Section102.830(b)statethat theBoardmaydesignatea waterbody asan ORWif it

finds that “the evidenceset forth in theRecord. . . supports”therequiredelements.$~

Exhibit A at 3.

VI. THE ILLINOIS DEPARTMENT OF NATURAL RESOURCESLACKS
STATUTORY AUTHORITY TO CONDUCT ANTIDEGRADATION
ASSESSMENTS.

Illinois facilities areheavilyregulatedin theenvironmentalarea. In numerous

instances,theGeneralAssemblyhaschargedspecificstateagenciesotherthanthe

Agencywith authorityto administerspecificenvironmentalprograms.Examplesinclude

theIllinois EmergencyManagementAgencyin theCommunity-Right-To-Know

program;theIllinois DepartmentofAgricultureasregardsagrichemicalfacility

remediation;andthe Illinois Departmentof Transportationasregardshazardousmaterial

transportation.Thelist goeson, butwith acommontheme: theGeneralAssembly

vestedauthorityin aspecifiedstateagency,andtheregulatedcommunitywassoadvised.
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Thisadvisementis crucial, becausea critical factorin a business’scompliancestrategyis

knowledgeofwho theregulatoris, andtherulesthat governthoseregulators.

TheEnvironmentalGroupsproposethat theBoardauthorizetheIllinois

DepartmentofNaturalResources(“IDNR”) to participatein theantidegradation

assessmentprocess.~ EnvironmentalGroups’ Memorandumat 4. TheGeneral

Assemblyhasdesignatedthe Agency,not IDNR, asthe“waterpollutionagencyfor the

statefor all purposesoftheFederalWaterPollution ControlAct.” 415 ILCS 5/4(1).

Likewise,theGeneralAssemblyhaschargedtheAgency,not IDNR, with the

responsibilityto administerpermitprograms,includingtheNPDESpermit programand

theantidegradationreviewprocessasit takesplacein thecontextofthat program. 415

IFLCS 5/4(g). Only theGeneralAssemblycangive IDNR a rolein administeringthe

WaterPollution ControlAct orthepermit programsofthe state. As theGeneral

Assemblyhasnot doneso, IERGopposestheEnvironmentalGroups’ requestthat the

Boardadda provisionto theantidegradationregulationsentitling theIDNR to havesuch

involvement.

VII. CONCLUSION

TheAgency’sWork Group processandthe subsequentBoard proceedinghere

haveallowedfor thoroughandcomprehensivereviewandcommentby all interested

participants.In addition,theBoardhasaffordedthe opportunityto reflecton all

participants’positionsandtherationalefor thosepositions. IERGhasbeenan active

participantin theprocessandhasgivendueconsiderationto all arguments,writtenand

oral. To achievebalancebetweentheneedsoftheenvironmentandtheburdenon the

regulatedcommunity,IERGrespectfullyrequeststhat theBoardaddressthefollowing
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issues,thesubjectofthesecomments,in its OpinionandOrderissuingtheBoard’s

antidegradationregulationsfor secondnotice.

1. TheBoardmustprovidetheAgencyflexibility in conducting

antidegradationreviewsto assessany proposedincreasein pollutant loadingon acase-

by-casebasis,by specificallyauthorizingthatflexibility.

2. Theregulationsshouldprovideexceptionsfor activitiesnot subjectto

furtherantidegradationreview, soasto assisttheAgencyin targetingits resourcesto

truly significantloadings. IERGrequeststhe additionof only a minormodificationto

oneoftheBoard’sproposedsevenexceptions— that chlorinebeallowedasan additiveto

non-contactcoolingwater, if thewateris subsequentlytreatedto removeresidual

chlorinelevels.

3. Theregulatorylanguagemustbeclearto providecertaintyregardingthe

implementationoftheantidegradationregulations,asset forth above.

4. Thedesignationofoutstandingresourcewatersrequiresall potentially

impactedpartiesto benotifiedoftheproceeding,andobligatestheproponentof a

designation,repealor modificationofan ORWto supportits petitionwith detailed

informationand supportingevidenceon theRecord.

5. TheIllinois DepartmentofNaturalResourceslacksthestatutoryauthority

to developor implementtheantidegradationwaterquality standard.It is, therefore,

inappropriatefor theBoardto assignarole to theIDNR in this rulemaking.

IERGwould like to againthanktheBoardfor theopportunityto participateatthe

Hearingheld in this matteronAugust24, 2001, regardingtheBoard’sOpinion

publishingtheBoard’santidegradationregulationsfor first notice. IERGbelievesthat
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thecommentsandproposalssubmittedin advanceof~,andthetestimonyelicited at, that

Hearingprovidea soundbasisfor theBoard’sconsiderationasto how to movethis

rulemakingforward. IERGurgestheBoardto adoptits suggestedrevisionsto the

Board’sproposedantidegradationregulations,particularlyasdetailedin thesepost-

hearingcomments.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

By: )~L~~ ~e /~
OneofIts Attorneys (J ~)

Dated: October11,2001

KatherineD. Hodge
ThomasG. Safley
HODGEDWYER ZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217) 523-4900

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield,illinois 62794-9276
(217)522-5512

IERG:00l/RDocketsIFilIROl-l3/Post-HearingComments
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Exhibit A to
October 11, 2001,Post-Hearing Commentsof the

Illinois Environmental Regulatory Group

R01-13

(This documentsupersedesExhibit A to the
Pre-filedTestimonyofDeirdreK Hirner, filedAugust 9, 2001.)

IERG’sProposedRevisionsto theBoard’sProposedRegulatoryLanguage

SUBPART H: OUTSTANDINGRESOURCEWATER DESIGNATION

Section102.800 Applicability

This Subpartappliesto any personseekingtheadoption,amendment,orrepealofan Outstanding
ResourceWater(ORW) designationfor a surfacewaterbody or any waterbody segmentas
providedby 35 Ill. Adm. Code303.205.

Section102.810 Petition

Any personmaysubmitapetitionfor theadoption,amendmentor repealof an ORW
designation.Theoriginal andnine (9) copiesofeachpetitionmustbe filed with theClerk and
one(1) copyeachserveduponthe Agency,th~jllinoisDepartmentofNaturalResources,andthe
AttorneyGeneral,the State’sAttorneyofeachcountyin which thesurfacewaterbody orwater
body segmentruns,thechairpersonoftheCountyBoardofeachcountyin which thesurface
waterbody orwaterbody segmentruns,eachmemberoftheGeneralAssemblyfrom each
legislativedistrict in whichthe surfacewaterbodyorwaterbody segmentruns,currentNPDES
permitteesandNPDES permit applicantsfor dischargesintothe surfacewaterbody orwater
body segment,applicantsfor federallypermittedactivitiesthat requirea certificationfrom the
Agencypursuantto Section401 oftheCleanWaterAct for thesurfacewaterbody orwaterbody
segment.all ownersofrealpropertywhich is locatedadjacentor contiguousto thesurfacewater
body orwaterbodysegment,andto otherpersonsasrequiredby law. In addition,thenotice
mustbepublishedin anewspaperof generalcirculationin eachcountythroughwhichthe
surfacewaterbodyorwaterbodysegmentruns.

Section102.820 PetitionContents

Eachproponentmustsetforth thefollowing informationin its proposal:

a) Thelanguageof theproposedrule, amendment,orrepealeridentifyingthe surface
watersbocjyorwaterbodysegmentbeingproposedfor designationasa~ORW~
for which theproponentproposesthat an ORWdesignationbeamendedor
repealed.Languagebeingaddedmustbe indicatedby underscoring,and
languagebeingdeletedmustbe indicatedby strike-outs. Theproposedrule must
be draftedin accordancewith 1111. Adm. Code100.SubpartC;
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b) A statementdescribingthespecificsurfacewaterbody or waterbody segmentfor
whichtheORW designationis requestedoran amendmentor repealof anORW
de~i~nation is soughtandthepresentdesignationofthe surfacewaterbç~yor
waterbody segment;

c) A statementwith supportingevidencedescribingtheareain whichthespecific
surfacewaterbody orwaterbodysegmentexistsincluding:

1) Theexistenceofwetlandsor naturalareas;and,

2) ThelivitigBiological organismsin that areaincludingendangeredor
threatenedspeciesof plants,aquaticlife-organisms_orwildlife listed
pursuantto theEndangeredSpeciesAct, 16 USC 1531 et seq.or the
Illinois EndangeredSpeciesProtectionAct, 41 ILCS i0~

d) A statementwith evidencesupportingthedesignation.the amendmentofthe
designation,ortherepealofthe designation.includingthehealth,environmental,
recreational,aestheticoreconomicbenefitsofthedesignationortheamendment
orrepealthereof,

e) A statementwith supportingevidenceidentifyingtheORWdesignation’s
anticipatedimpactof theORW designationorthe amendmentorrepealthereofon
economicand socialdevelopment.This statementshouldinclude:

1) Impactson theregionaleconomy;

2) Impactson regionalemployment;

3) Impactson the community;

4) A comparisonof thehealthandenvironmentalimpactsofanORW
~ nationto theeconomicimpactofanORW designation-j

f) A statementwith supportingevidencedescribingtheexisting andanticipateduses
ofthespecific surfacewaterbody orwaterbody segmentfor which theORW
designationis requested.~Lissoughtto be amendedorrepealed

g) A statementwith supportingevidencedescribingtheexistingwaterquality ofthe
specificsurfacewaterbody orwaterbody segmentwarrantingtheORW
designationortheamendmentorrepealofsuchdesignation

h) A synopsisofall testimonyto be presentedby theproponentat hearing;

i) Copiesofany materialto be incorporatedby referencewithin theproposed
designationpursuantto Section5-75oftheAdministrativeProceduresAct;
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j) Proofof serviceuponall personsrequiredto be servedpursuantto Section

102.810of this Part;

k) Proofof publicationrequiredpursuantto Section102.810 ofthisPart

kl) Unless the proponent is the Agency~or the illinois Departmentof Natural
Resources~or receivesa waiver by the Board, a petition signedby at least200
persons,pursuantto Section28 oftheAct andSection102.160(a);and~

im) Whereany informationrequiredby this Sectionis inapplicableorunavailable,a

completejustification for suchinapplicabilityorunavailability.

Section102.830 BoardAction

a) Dismissal

1) Failureoftheproponentto satisfythecontentrequirementsfor proposals
underthis Subpartorfailureto respondto Boardrequestsfor additional
informationwill renderaproposalsubjectto dismissalfor inadequacy.

2) Failureoftheproponentto pursuedispositionofthepetition in atimely
mannerwill renderapetitionsubjectto dismissal.In making this
determination,theBoardmayconsiderfactorsincludingthehistoryofthe
proceedingandtheproponent’scompliancewith any Boardorhearing
officer orders.

3) Any personmayfile a motionchallengingthesufficiencyofthe petition
pursuantto 35 Ill. Adm. CodelOl.SubpartE.

b) DesignationofORW. TheBoardmustmaydesignatea surfacewaterbody or
waterbody segmentasan ORW andlist it in 35 Ill. Adm. Code303.206if it finds
thattheevidenceset forth in theRecordbeforeit supportsthe following:

1) Thesurfacewaterbody orwaterbody segmentis of uniquelyhigh
biological orrecreationalquality; and

2) Thebenefitsofprotectionofthe surfacewaterbodyorwaterbody
segmentfrom futuredegradationoutweighthebenefitsofeconomicor
socialopportunitiesthatwill be lost if thesurfacewaterbodyorwater
body segmentis designatedasan ORW.

(Addedat Ill. Reg.___________, effective
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TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTERI: POLLUTION CONTROLBOARD
PART 302

WATER QUALITY STANDARDS

SUBPART A: GENERALWATER QUALITY PROVISIONS

Section
302.100 Definitions
302.101 ScopeandApplicability
302.102 Allowed Mixing, Mixing ZonesandZ]IDS
302.103 StreamFlows
302.104 Main River Temperatures
302.105 AntidegradationNondegradation

SUBPART B: GENERALUSEWATER QUALITY STANDARDS

Section

302.201 ScopeandApplicability
302.202 Purpose
302.203 OffensiveConditions
302.204 pH
302.205 Phosphorus
302.206 DissolvedOxygen
302.207 Radioactivity
302.208 NumericStandardsfor ChemicalConstituents
302.209 FecalColiform
302.210 OtherToxic Substances
302.211 Temperature
302.212 AmmoniaNitrogenandUn-ionizedAmmonia
302.213 EffluentModified Waters(Ammonia)

SUBPARTC: PUBLIC AND FOODPROCESSINGWATER SUPPLYSTANDARDS

Section
302.301 ScopeandApplicability
302.302 Algicide Permits
302.303 FinishedWaterStandards
302.304 ChemicalConstituents
302.305 Other Contaminants
302.306 FecalColiform
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SUBPARTD: SECONDARYCONTACT AND INDIGENOUSAQUATIC LIFE
STANDARDS

Section

302.401 ScopeandApplicability
302.402 Purpose
302.403 UnnaturalSludge
302.404 - pH
302.405 DissolvedOxygen
302.406 FecalColiform (Repealed)
302.407 ChemicalConstituents
302.408 Temperature
302.409 Cyanide -

302.410 SubstancesToxic to AquaticLife

SUBPARTE: LAKE MICHIGAN BASIN WATER QUALITY STANDARDS

Section
302.501 Scope,Applicability, andDefinitions
302.502 DissolvedOxygen
302.503 pH
302.504 ChemicalConstituents
302.505 FecalColiform
302.506 Temperature
302.507 ThermalStandardsfor Existing Sourceson January1, 1971
302.508 ThermalStandardsfor SourcesunderConstructionBut Not in Operationon

January1, 1971
302.509 OtherSources
302.510 Incorporationsby Reference
302.515 OffensiveConditions
3 02.520 RegulationandDesignationofBioaccumulativeChemicalsof Concern(BCCs)
302.521 SupplementalAntidegradationProvisionsfor BCCs
302.525 Radioactivity
3 02.530 SupplementalMixing Provisionsfor BCCs
302.535 AmmoniaNitrogen
302.540 OtherToxic Substances
3 02.545 DataRequirements
302.550 Analytical Testing
3 02.553 DeterminingtheLakeMichiganAquaticToxicity Criteriaor Values- General

Procedures
302.555 DeterminingtheTier I LakeMichiganBasin AcuteAquaticLife Toxicity

Criterion (LMAATC): IndependentofWaterChemistry
3 02.560 DeterminingtheTier I LakeMichiganBasin AcuteAquaticLife Toxicity

Criterion (LMAATC): Dependenton WaterChemistry

S



October11,2001

302.563 DeterminingtheTier II LakeMichiganBasinAcuteAquaticLife Toxicity Value
(LMAATV)

3 02.565 DeterminingtheLakeMichiganBasinChronicAquaticLife Toxicity Criterion
(LMCATC) ortheLakeMichiganBasinChronicAquaticLife Toxicity Value
(LMCATV)

3 02.570 Proceduresfor Deriving BioaccumulationFactorsfor theLakeMichiganBasin
302.575 Proceduresfor Deriving Tier I WaterQuality Criteriain theLakeMichiganBasin

to ProtectWildlife
302.580 ProceduresforDeriving WaterQuality Criteria andValuesin theLakeMichigan

Basinto ProtectHumanHealth— General
3 02.585 Proceduresfor DeterminingtheLakeMichiganBasinHumanHealthThreshold

Criterion(LMHHTC) andtheLakeMichiganBasinHumanHealthThreshold
Value(LMHHTV)

3 02.590 Proceduresfor DeterminingtheLakeMichiganBasinHumanHealth
NonthresholdCriterion (LMBHNC) ortheLakeMichiganBasinHumanHealth
NonthresholdValue(LMIHIHNV)

302.595 Listing ofBioaccumulativeChemicalsofConcern,DerivedCriteriaandValues

SUBPARTF: PROCEDURESFORDETERMINING WATER QUALITY CRITERIA

Section
302.601 ScopeandApplicability
302.603 Definitions
302.604 MathematicalAbbreviations
302.606 DataRequirements
302.612 DeterminingtheAcuteAquaticToxicity Criterionfor anIndividual Substance—

GeneralProcedures
302.615 DeterminingtheAcuteAquaticToxicity Criterion - Toxicity Independentof

WaterChemistry
302.618 DeterminingtheAcuteAquaticToxicity Criterion - Toxicity DependentonWater

Chemistry
302.621 DeterminingtheAcuteAquatic Toxicity Criterion - Proceduresfor Combinations

of Substances
302.627 DeterminingtheChronicAquaticToxicity Criterion for an Individual Substance-

GeneralProcedures
302.630 Determiningthe ChronicAquaticToxicity Criterion - Procedurefor Combination

ofSubstances
302.633 TheWild and DomesticAnimal ProtectionCriterion
302.642 TheHumanThresholdCriterion
3 02.645 DeterminingtheAcceptableDaily Intake
3 02.648 DeterminingtheHumanThresholdCriterion
302.651 TheHumanNonthresholdCriterion
3 02.654 DeterminingtheRisk AssociatedIntake
302.657 DeterminingtheHumanNonthresholdCriterion
3 02.658 StreamFlowfor ApplicationofHumanNonthresholdCriterion
302.660 BioconcentrationFactor
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302.663 Determinationof BioconcentrationFactor
302.666 Utilizing theBioconcentrationFactor
302.669 Listing ofDerivedCriteria

APPENDIX A Referencesto PreviousRules
APPENDIX B SourcesofCodified Sections

AUTHORITY: ImplementingSection13 andauthorizedby Sections11(b)and 27 ofthe
EnvironmentalProtectionAct [415 ILCS 5/13 11(b),and27]

SOURCE: Filed with theSecretaryof StateJanuary1, 1978;amendedat 2111. Reg. 44, p. 151,
effectiveNovember2, 1978;amendedat 3 Ill. Reg. 20, p. 95, effectiveMay 17, 1979;amended
at 3 Iii. Reg. 25, p. 190, effectiveJune21, 1979; codified at 6 Ill. Reg.7818;amendedat 6 Ill.
Reg. 11161,effectiveSeptember7, 1982;amendedat 6 Ill. Reg. 13750,effectiveOctober26,
1982;amendedat 8 Ill. Reg. 1629, effectiveJanuary18, 1984;peremptoryamendmentsat 10 Ill.
Reg. 461, effectiveDecember23, 1985;amendedat R87-27at 12 Ill. Reg. 9911,effectiveMay
27, 1988;amendedat R85-29at 12 Ill. Reg. 12082,effectiveJuly 11, 1988;amendedin R88-1 at
13 Ill. Reg. 5998, effectiveApril 18, 1989; amendedin R88-21(A)at 14111. Reg. 2899,effective
February13, 1990;amendedin R88-21(B)at 14 Ill. Reg. 11974,effectiveJuly 9, 1990; amended
in R94-1(A)at 20 Ill. Reg. 7682,effectiveMay 24, 1996;amendedin R94-1(B)at 21111. Reg.
370, effectiveDecember23, 1996;expeditedcorrectionat21111. Reg. 6273, effectiveDecember
23, 1996;amendedin R97-25 at 21111.Reg. 1356,effectiveDecember24, 1997; amendedin
R01-13 at___________ Ill. Reg.___________,effective___________

Section302.105 Antidegradation -

Thepurposeof thisSectionis to protectexistingusesof all watersofthe Stateof Illinois,
maintainthequality ofwaterswith quality thatis betterthanwaterquality standards,and prevent
unnecessarydeteriorationofwatersofthe State.

a) Existing Uses

Usesactuallyattainedin the~,surfacewaterbody orwaterbody segmenton or after
November28, 1975,whetherornot theyareincludedin thewaterquality standards,must
be maintainedandprotected. Examplesof degradationofexistingusesofthewatersof
the Stateinclude:

1) an actionthatwould result in thedeteriorationoftheexisting aquatic
community,suchasa shift from a communityof predominantlypollutant-
sensitivespeciesto pollutant-tolerantspeciesor a lossofspeciesdiversity;

2) an actionthat would resultin a lossof aresidentor indigenousspecies
whosepresenceis necessaryto sustaincommercialorrecreational
activities;or

3) an actionthat wouldprecludecontinueduseofasurfacewaterbody or
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waterbody segmentfor apublicwatersupplyor for recreationalor
commercialfishing, swimming,paddlingor boating.

b) OutstandingResourceWaters

1) Waters that aredesignatedasOutstandingResourceWaters(ORW5)
pursuant to 35 Ill. Adm. Code 303.205 and listed in 35 Ill. Adm. Code
303 .206 must not be lowered in quality except as-pfevided~-belewb~:

A) Activities that result in short-term, temporary (i.e., weeksor
months) lowering of water quality in anORWor

B) Existing sitestormwaterdischargesthatcomplywith applicable
federalandstatestormwatermanagementregulationsanddo not
result in a violation ofanywaterquality standards.

2) Any activity hiundersubsections(b)(1)(A) or(b)(1)(B)ofthis Section~
any otherincreasein pollutantloading thatrequireswouldnecessitatethe
issuance of a new, renewed or modified-aNationalPollutantDischarge
Elimination System (NPDES) Permit or require a Clean WaterAct (CWA)
Section 401 certification must also comply with subsection(c)(2) of this
Section.

3) Any activity listed in subsection(b)(1)or any otherproposedincreasein
pollutant loading to an ORWmust also meet the following requirements:

A) All existingusesofthewaterwill be fully protected;and,

B) Exceptfor activitiesfalling underoneof theexceptionsprovided
in Subsection(b)(1)(A) or (B) above

,

i) The proposed increase in pollutant loading is necessary for
an activity that will improvewaterquality in theORW; and

Gii) Theimprovementcouldnot be practicablyachieved
without the proposed increase in pollutant loading.

4) Any proposedincreasein pollutant loadingto an ORWthatwould
requireingthe issuanceofanew,renewed,or modifiedanNPDESpermit
Permitor aCWA 401 certificationfor anORWmustbeassessedpursuant
to 35 Ill. Adm. Code309.141(i)subsection(f) to determinecompliance
with this Section.

5) Any activity requiringaCWA Section401 certificationfor an ORW must
be assessedduring theSection401 certificationprocessto determine
compliancewith this Section.
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c) High Quality Waters

1) Exceptasotherwiseprovidedin subsection(d) ofthis Section,watersof
theStatewhoseexistingquality is betterthanany ofthe established
standardsofthis Partmustbe maintainedin theirpresenthighquality,
unlesstheloweringofwaterquality is necessaryto accommodate
important economic or social development.

2) The Agency must assess any proposed increase in pollutant loading that
necessitates the issuanceofa new, renewedormodifiedNPDES~ermit~
or any activity requiring a CWASection 401 certification~ to determine
compliancewith this Section302.105.provided,however,thatif a
ppllutantis subjectto an existingpermit limit, an assessmentshall notbe
requiredunlesstheproposedincreasein pollutantloading would resultin
an exceedenceof suchpermit limit. Theassessmentto determine
compliancewith this Section302.105mustbemadeon acase-by-case
basis. In makingthis assessment,the Agencymust:

A) Considerthefateandeffectofany parametersproposedfor an
increased pollutant loading; and~

B) On a case-by-case basis, Aassure the following:

i) The applicable numeric or narrative water quality standard
will not be exceeded as a result of the proposedactivity;

ii) All existing uses will be fully protected;

iii) All technically and economicallyreasonablemeasuresto
avoid or minimize the extent of the proposed increase in
pollutant loading have been incorporated into the proposed
activity; and

iv) The activity that results in an increased pollutant loading
will benefit the community at large~and,-

C) Utilize the following information sources, when available:

i) Information, data or reports available to the Agency from
its own sources;

ii) Information, data or reportssuppliedby theapplicant;

iii) Agencyexperiencewith factuallysimilar permitting
scenarios;oi
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iv) Any demonstrationpreparedbythepermit applicantthat
theproposedincreasein loadingofapollutant,otherthana
bioacculativechemicalofconcern,asthattermis defined
in Section302.231ofthis Part,doesnot utilize morethan
tenpercentoftheavailableassimilativecapacityofthe
receivingwaterfor the constituentunderconsideration,or

y~ivy Any othervalid informationavailableto theAgency~

d) Activities Not Subjectto aFurtherAntidegradationAssessment

Thefollowing activitieswill notbe subjectto a furtherantidegradationassessment
pursuantto subsection(c) ofthis Section,exceptasotherwisesetforth below:T

1) Short-term,temporary(i.e., weeksor months)loweringofwaterquality;

2) Bypassesthatarenotprohibitedat40 C.F.R. 122.41(m);

3) Responseactions-pursuantto theComprehensiveEnvironmental
Response,CompensationandLiability Act (CERCLA), asamended,
correctiveactionspursuantto theResourceConservationandRecovery
Act (RCRA),asamended~or responseactionsorcorrectiveactionunder
similar federalor Stateauthority,takento alleviateareleaseorthreatened
releaseinto the environmentof hazardoussubstances,pollutantsor
contaminantswhichmayposeadangerto public healthorwelfare;

4) ThermaldischargesthathavebeenapprovedthroughaCWA Section
316(a)demonstration;

5) New orincreaseddischargesofa non-contactcoolingwater-

A) without additives,exceptasprovidedin subsection(d)(5)(B)of
this Section,returnedto thesamebody ofwaterfrom which it was
taken~asdefinedby 35 Ill. Adm. Code352.104,providedthat the
dischargecomplieswith applicableIllinois thermalstandards;~

B) containingchlorinewhenthenon-contactcooling wateris treated
to removeresidualchlorineand returnedto thesamebody ofwater
from which it wastaken,asdefinedin 35 Ill. Adm. Code352.104

,

providedthat thedischargecomplieswith applicableIllinois
thermaland effluent standards.

6) Dischargespermittedundera currentgeneralNPDESpermit asprovided
by 415 ILCS 5/39(b) or a general CWA, Section 401
certificationnationwideorregionalSection404 oftheCWA permit arenot
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subjectto facility-specific antidegradationreview; however, the Agency
mustassurethat individualpermits or certificationarerequiredpriorto all
new pollutant loadingsor hydrological modifications that necessitatea
new, renewed or modified NPDES permit or CWA, Section 401
certificationthat affectwatersdesignatedasOutstandingResourceWaters
pursuantto 35 Ill. Adm. Code303.205 and listed in 35 Ill. Adm. Code
303.206watersofparticularbiological significance~

7) ChangesA changeto apermit limit or inclusionof a newpermit limitation
that does not result in an actual increase of a pollutant loading, such as
thosestemmingfrom improvedmonitoring data, new analytical testing
methods,neworrevisedtechnologyor waterqualitybasedeffluent limits

e) LakeMichiganBasin

Watersin theLakeMichiganbasinasidentifiedin 35 Ill. Adm. Code303.443 arealso
subjectto therequirementsapplicableto bioaccumulativechemicals-of-concernfoundat
Section302.521ofthis Part.

AntidegradationAssessments

In conductingan antidegradationassessmentpursuantto this Section,theAgencymust
complywith thefollowing procedures

.

1) A permit applicationfor any proposedincreasein pollutantloading that
necessitatesanew,renewed,or modifiedNPDESpermit, with anewor
increasedpermitlimit, or aCWA Section401 certification,mustinclude

,

to theextentnecessaryfor theAgencyto determinethatthepermit
app1icati~meetstherequirementsof Section302.105,the following
information:

A) Identificationandcharacterizationni ‘ nr ..

by the

proposedloadincreaseor proposedactivity andtheirexistinguses

.

Characterizationmustaddressphysical,biological andchemical
conditionsofthewaters

;

B) Identification and quantificationofthe proposedloadincreasesfor
theapplicableparametersandofthepotentialimpactsofthe
proposedactivity on the affectedwaters

;

C) Thepurposeandanticipated benefits of the proposed activity. Such
benefitsmayinclude

:

i) Providingacentralizedwastewatercollectionandtreatment
systemfor apreviouslyunseweredcommunity
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ii) Expansionto provideservicefor anticipatedresidentialor
industrialgrowthconsistentwith a community’slongrange
urbanplanning

iii) Additionof a newproductline orproductionincrease-er
modificationat an industrialfacility; or,

iv)- Anh~~..,~-ef4he-
at afacility.

i;;;l~ ~ atipito
Section‘101 oftheCWA that resultin lessofa loadincrease,no
loadincr-easeor minimalenvironmentaldegradation.Such
alternativesmayinclude:

1) Additicrnal treatmentlevelsincluding no discharge
alternatives;

nr~e ann-iseh~ ofwasteto alternat~~~ti~including
publicly-ownedtreatmentworks andstreamswith greater
assimilativecapacity;or

E) Any ~ :.r....__..~.:...._ ~.1_ A ---‘--7

F) Any oftheinfc sourcesidentifiedin su~

2) TheAgencymustcompletean antidegradationdemonstrationreviewin
accordancewith theprovisionsofthis Section.

A) Theantidegradationassessmentpursuantto this Sectionis a partof
theNPDESpermittingprocessor theCWA Section401
certificationprocess.However,applicantsmayinitiate
communicationwith the Agency,preferablyduringtheplanning
stagefor any loadincrease.Communicationwill helpassurethe
adequacyofinformationnecessaryto -constitutean antidegradation
demonstrationand avoidor minimize delaysandrequestsfor
supplementalinformationduring thepermittingstage. The
Agencyreviewprocessmustbe initiatedby:

.,,, ;.~c.-...-.-.....i.-~.. _________________________________

project prior to filing ofa permit application;or

retentionofcurrentemploymentlevels

~—

iii) Manufacturingpracticesthat i

i) im1n,ir~r renile” r~fa. proponent~
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ii) receiptofapplication-foranNPDES permit issuance

,

renewalormodification, oraCWA Section401
certification

.

B) A proponentseekingan immediatereviewofthe resultsofthe
Agency’ s reviewpursuantto subsection(~(2)(A~(ii)mustdo so
within theNPDES permit processorthe CWA Section40-1
r.e.rtific.nticrnnrnce.g~I-- -

C) ~~er areviewpursuantto subseet
consultwith theproponentandrespond:

i) in writing to writtenrequests.Thewritten responsewill
includea statementby theAgency indicatingwhetherthe
demonstration,basedupontheinformationprovidedor
informationacquiredby theAgencyduringthereview
process,meetsthe criteriaofthis Section

ii)- verballyto verbal

iii) in amannerotherwiseagreedupon.

D) After its review, theAgencymustproduceawritten analysis
addressingtherequirementsofthis Sectionandprovidea decision
yielding oneofthefollowing results-

i) If thedemonstrationmeetstherequirementsof this Section,
thentheAgencymustproceedwith public noticeofthe
NPDESpermitorCWA Section401 certificationand
includethewrittenanalysisasapartofthefact sheet
accompanyingthepublic notice;

ii) If thedemonstrationdoesnotmeettherequirementsofthis
Section,thentheAgencymustprovideawrittenanalysisto
theapplicantand mustbe availableto discussthe
deficienciesthat ledto thedisapproval.TheAgencymay
suggestmethodsto remedythe conflictswith the
requirementsofthis Section;

~mon~L!aLli IF”.-.If thed ~ndo ot meettherequirements ~

‘

Section,but someloweringofwaterquality is allowable

,

thentheAgencywill contactthe applicantwith theresults
ofthe review. If thereducedloading increaseis acceptable
to theapplicant,uponthereceiptof an amended
demonstration,theAgencywill proceedto public notice;or
if the reducedloading increaseis not acceptableto the

-(f~(2)(A)(i),theAgency

iii)
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applicant,theAgencywill transmit itswritten reviewto the
applicantin thecontextof aNPDESpermitdenialor-a
CWA Section401 certificationdenial.

~z~- ‘v including identificationofwaterA)- A-dc~rip&~. ~f4he- .

qualityparameterswhichwill experiencethe increasedpollutant
loading

;

B) Identificationof theaffectedwatersegment,any downstream
watersegmentalso expectedto experiencealoweringofwater
quality, characterizationofthedesignatedandcurrentusesofthe
affectedsegmentsandidentificationof whichusesaremost
sensitiveto theproposedloadincrease

;

C) A summaryofany reviewcomments andrecommendations
provided by Illinois Department of NaturalResources,local or
regionalplanningcommissions,zoningboardsandany other
entitiestheAgencyconsultsregardingtheproposal

;

D) An overviewof alternativesconsideredby theapplicantand
identificationof any provisionsoralternativesimposedto lessen
theloadincrease-associatedwith the proposedactivity; and

E) ThenameandtelephonenumberofacontactpersonattheAgenc
who canprovideadditionalinformation.

(Amendedat___________ Ill. Reg. ___________,effective___________

Section 302.105 Nendegradation

Exceptasotherwiseprovidedin Section302.520,waterswhoseexistingquality is betterthantF
established-stan maintained in their present high
quality. Suchwaterswill notbe loweredin quality unlessanduntil it is affirmatively
demonstratedthat suchchangewill not interferewith orbecomeinjuriousto any appropriate
beneficialusesmadeof~orpresentlypossiblein, suchwatersandthat suchchangeis justifiable
as-aresultofnecessaryeconomicor socialdevelopment.

3) TheAgencywill conductpublic noticeandpublic participationthrough
thepublic noticeproceduresfoundin 35 Ill. Adm. Code309.109orCWA
Section401 certifications. TheAgencymustincorporatethefollowing
informationintoafactsheetaccompanyingthe public notice:
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TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATERPOLLUTION

CHAPTERI: POLLUTION CONTROL BOARD

PART 303
WATER USEDESIGNATIONSAND SITE SPECIFICWATER QUALITY

STANDARDS

SUBPART A: GENERALPROVISIONS

Section
303.100 ScopeandApplicability
303.101 Multiple Designations
303.102 Rulemaking Required

SUBPART B: NONSPECIFICWATER USEDESIGNATIONS
Section
303.200 ScopeandApplicability
3 03.201 GeneralUseWaters
3 03.202 PublicandFoodProcessingWaterSupplies
3 03.203 UndergroundWaters
3 03.204 SecondaryContactandIndigenousAquaticLife Waters
3 03.205 OutstandingResourceWaters
303.206 List of OutstandingResourceWaters

SUBPARTC: SPECIFICUSEDESIGNATIONSAND SITE
SPECIFICWATER QUALITY STANDARDS

Section
303.300 ScopeandApplicability
303.301 Organization
303.311 Ohio River Temperature
303.312 WatersReceivingFluorsparMine Drainage
303.321 WabashRiver Temperature
303.322 UnnamedTributaryoftheVermilion River
3 03.323 SugarCreekandIts UnnamedTributary
303.331 MississippiRiverNorth Temperature
303.341 MississippiRiverNorth CentralTemperature
303.351 MississippiRiver SouthCentralTemperature
303.352 UnnamedTributaryofWoodRiver Creek
303.3 53 Schoenberger Creek;UnnamedTributaryofCahokiaCanal
303.361 MississippiRiver SouthTemperature
3 03.400 Bankline Disposal Along the Illinois Waterway/River
3 03.430 Unnamed Tributary to Dutch Creek
303.431 Long Point Slough and ItsUnnamedTributary
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303 .441 SecondaryContactWaters
3 03.442 WatersNot Designatedfor PublicWaterSupply
303.443 LakeMichiganBasin
3 03.444 SaltCreek,Higgins Creek,WestBranchoftheDuPageRiver,DesPlainesRiver

SUBPART D: THERMAL DISCHARGES

Section
303.500 ScopeandApplicability
3 03.502 LakeSangchrisThermalDischarges

APPENDIX A Referencesto PreviousRules
APPENDIX B Sourcesof Codified Sections

AUTHORITY: ImplementingSection13 and authorizedby Sections11(b)and27 ofthe
EnvironmentalProtectionAct [415 ILCS 5/13, 11(b), and27].

SOURCE: Filedwith theSecretaryofStateJanuary1, 1978;amendedat2 Ill. Reg.27, p. 221,
effective July 5, 1978; amended at 3 Ill. Reg. 20, p. 95, effective May 17, 1979; amended at 5 Ill.
Reg. 11592, effective October 19, 1981; codified at 6111. Reg. 7818; amended at 6111. Reg. 11161
effective September 7, 1982; amended at 7 Ill. Reg. 8111, effective June 23, 1983; amended in
R87-27 at 12111. Reg. 9917, effective May 27, 1988; amended in R87-2 at 13 Ill. Reg. 15649,
effective September 22, 1989; amended in R87-36at 14 Ill. Reg. 9460, effective May 31, 1990;
amended in R86-14 at 14 Ill. Reg. 20724, effective December 18, 1990; amended in R89-14(C) at
16 Ill. Reg. 14684, effective September 10, 1992; amendedin R92-17at 18 Ill. Reg. 2981,
effective February 14, 1994; amended in R91-23 at 18 Ill. Reg. 13457, effective August 19, 1994;
amended in R93-13 at 19111. Reg. 1310, effective January 30, 1995; amended in R95-14at20111.
Reg. 3534, effective February 8, 1996; amended in R97-25 at 22 Ill. Reg. 1403, effective
December 24, 1997; amended in R01-13 at ___________ Ill. Reg. ___________, effective

Section 303.205 Outstanding Resource Waters

An OutstandingResourceWater(ORW)is a surfacewaterbody or waterbodysegmentthat is of
uniquelyhigh biological orrecreationalquality andmustbe designatedby theBoard pursuantto
35 Ill. Adm. Code102.SubpartH.

a) OutstandingResourceWaters(“ORW”) shallbe listedin Section303.206ofthis
Part. In additionto all otherapplicableusedesignationsandwaterquality
standardscontainedin this Subtitle,an ORWis subjectto theantidegradation
provisionofSection302.105(b).

b) A petitionto designateasurfacewaterbodyorwaterbody segmentasanORW
must be submitted to the Illinois Pollution Control Board pursuant to the
proceduralrulesfoundin 35 Ill. Adm. Code102.SubpartH.
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(Addedat ____________ Ill. Reg.____________,effective____________

Section303.206 List of OutstandingResourceWaters

TheBoardhasnot designatedany OutstandingResourceWaterspursuantto 35 Ill. Adm. Code
102.SubpartJ~.

(Addedat ___________ ill. Reg.___________, effective
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TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTERI: POLLUTION CONTROLBOARD
PART 309
PERMITS

SUBPART A: NPDES PERMITS

Section
309.101 Preamble
309.102 NPDESPermitRequired
309.103 Application — General
309.104 Renewal
309.105 Authority to DenyNPDES Permits
309.106 Accessto Facilitiesand FurtherInformation
309.107 Distribution ofApplications
309.108 TentativeDeterminationandDraft Permit
309.109 PublicNotice
309.110 ContentsofPublicNoticeofApplication
309.111 CombinedNotices
309.112 AgencyAction After CommentPeriod
309.113 FactSheets
309.114 Noticeto OtherGovernmentalAgencies
309.115 PublicHearingson NPDESPermitApplications
309.116 NoticeofAgencyHearing
309.117 AgencyHearing
309.118 AgencyHearingFile
309.119 AgencyAction After Hearing
309.141 TermsandConditionsofNPDESPermits
309.142 WaterQuality StandardsandWasteLoadAllocation
309.143 Effluent Limitations
309.144 FederalNew SourceStandardsofPerformance
309.145 DurationofPermits
309.146 Authority to EstablishRecording,Reporting,Monitoring andSampling

Requirements
309.147 Authority to Apply Entry andInspectionRequirements
309.148 SchedulesofCompliance
309.149 Authority to RequireNoticeof IntroductionofPollutantsintoPublicly

OwnedTreatmentWorks
309.150 Authority to EnsureComplianceby IndustrialUserswith Sections204(b),

307 and308 oftheCleanWaterAct
309.151 MaintenanceandEquipment
309.152 ToxicPollutants
309.153 DeepWell DisposalofPollutants(Repealed)
309.154 Authorizationto Construct
309.155 SewageSludgeDisposal
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309.156 Total DissolvedSolids ReportingandMonitoring
309.181 AppealofFinal AgencyAction on aPermitApplication
309.182 Authority to Modify, SuspendorRevokePermits
309.183 Revisionof ScheduleofCompliance
309.184 PermitModificationPursuantto Variance
309.185 PublicAccessto Information
309.191 EffectiveDate

SUBPART B: OTHER PERMITS
Section
309.201 Preamble
309.202 ConstructionPermits
3 09.203 OperatingPermits;New orModified Sources
309.204 OperatingPermits;Existing Sources
309.205 Joint Constructionand OperatingPermits
309.206 ExperimentalPermits
3 09.207 FormerPermits(Repealed)
3 09.208 Permitsfor SitesReceivingSludgefor LandApplication
309.221 Applications - Contents
309.222 Applications - SignaturesandAuthorizations
309.223 Applications - RegisteredorCertifiedMail
309.224 Applications - Timeto Apply
309.225 Applications- Filing andFinal Action by Agency
309.241 Standardsfor Issuance
309.242 DurationofPermitsIssuedUnderSubpartB
309.243 Conditions
3 09.244 Appealsfrom Conditionsin Permits
309.261 PermitNo Defense
309.262 Design,OperationandMaintenanceCriteria
309.263 Modification ofPermits
309.264 Permit Revocation
309.265 ApprovalofFederalPermits
309.266 Procedures
309.281 EffectiveDate
309.282 Severability

Appendix A Referencesto PreviousRules

AUTHORITY: ImplementingSections13 and 13.3 and authorizedby Section27 ofthe
EnvironmentalProtectionAct [415 ILCS 5/13, 13.3 and27].

SOURCE: Adoptedin R71-14,at4 PCB 3, March 7, 1972;amendedin R73-11, 12, at 14 PCB
661, December5, 1974,at 16 PCB 511, April 24, 1975, andat 28 PCB 509, December20, 1977;
-amendedin R73-1 1, 12, at 29 PCB477, at 2 Ill. Reg. 16, p. 20, effectiveApril 20, 1978;
amendedin R79-13,at 39 PCB263, at4 Ill. Reg. 34, p. 159, effectiveAugust7, 1980; amended
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inR77-12B, at4l PCB 369, at SIll. Reg. 6384, effectiveMay 28, 1981; amendedinR76-21,at
44 PCB203,at 6 Ill. Reg. 563, effectiveDecember24, 1981;codified at 6111. Reg. 7818;
amendedin R82-5, 10, at 54 PCB411, at8 Ill. Reg. 1612, effectiveJanuary18, 1984;amended
in R86-44at 12 Ill. Reg.2495 effectiveJanuary13, 1988;amendedinR88-1 at 13 Ill. Reg. 5993,
effectiveApril 18, 1989;amendedin R88-21(A)at 14 Ill. Reg. 2892,effectiveFebruary13,
1990; amendedin R91-5 at 16 Ill. Reg. 7339, effectiveApril 27, 1992;amendedin R95-22at 20
Ill. Reg. 5526, effectiveApril 1, 1996;amendedin R99-8at23 Ill. Reg. 11287,effectiveAugust
26, 1999~amendedin R01-13 at Ill. Reg. , effective

Section309.103 Application - General1

a) ApplicationForms

* * *2

5) A permit applicationfor anyproposedincreasein pollutantloading that
necessitates the issuanceof a new, renewed, or modifiedNPDESpermit,
with anewor increasedpermit limitor aC\VA Section401 certification

,

mustincludes,to theextentnecessaryfor theAgencyto determinethatthe
proposedactivity permit applicationmeetstherequirementsofSection~
Ill. Adm. Code302.105,thefollowing information:

A) Identificationandcharacterizationof thewatersbody affectedby
the proposed load increaseor proposedactivity andtheirwater
body’s existinguses;,which- �characterizationmust address
physical,biological andchemicalconditionsofthewatersbody

B) Identificationandquantificationoftheproposedloadincreasesfor
the applicableparametersandofthe potentialimpactsofthe
proposedactivity on the affectedwatersbody

C) Thepurposeandanticipatedbenefitsoftheproposedactivity~
which anticipated—Suchbenefitsmayinclude,but arenot limited
to:

i) Providing a centralizedwastewatercollectionandtreatment
systemfor apreviouslyunseweredcommunity;

1 IERGhasincludedtheAgency’sproposedSections309.103,309.108,309.113,and309.141,
with revisionstheretoasproposedby theAgency. In addition, IERGhasproposedadditional
revisionsto theAgency’sproposedlanguage. [ERG’s proposedrevisionsareset forth in bold
type.

2 ~ * ‘K” denotesportionsofPart309which arenot amendedby the antidegradation

regulations,andwhich[ERGhasomittedin orderto savespaceand~,,reducetheamountof
paperrequiredfor thisExhibit A.
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ii) Expansionto provide servicefor anticipatedresidentialor
industrialgrowth consistentwith a community’slong range
urbanplanning;

iii) Addition ofanewproductline orproductionincreaseor
modificationatan industrialfacility; or

iv) An increaseortheretentionofcurrentemploymentlevels
at afacility;~

D) Assessmentsofalternativesto proposedincreasesin pollutant
loadingor activitiessubjectto Agencycertificationpursuantto
Section401 oftheCWA that would resultin a lessero1-a-load
increase, no load increase or minimal environmental degradation9
which Such alternativesmay include,but arenot limited to:

i) Additional treatmentlevelsincluding no discharge
alternatives;

ii) Dischargeofwasteto alternatelocationsincluding
publicly-ownedtreatmentworksand-~streamswith
greater assimilative capacity; or

iii) Manufacturingpracticesthat incorporatepollution
preventiontechniques.

E) Any additionalinformationthat theAgencv~mayrequest.

b) Animal WasteFacilities

* * *

(Source: Amendedat 20 111. Reg. 5526, effectiveApril 1, 1996,Amendedat Ill. Reg

.

effective , 2002.)

Section 309.108 Tentative Determination and Draft Permit

Following thereceiptofa completeapplicationfor anNPDESPermit, theAgencyshallprepare
atentativedetermination. Suchdeterminationshallincludeat leastthefollowing:

* * *

d) For anyproposedincreasein pollutantloading thatnecessitatestheissuanceof a
new, renewed,or modifiedNPDESpermit,with a neworincreasedpermit limit
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subjectto reviewpursuantto 35 Ill. Adm. Code3 02.105,thetentative
determinationoftheAgencywith regardto 35 Ill. Adm. Code302.105.

1.) After its assessmentpursuantto Section309.141(i)(f)(2)(A)(ii)review, the
Agencymustproducea written analysisaddressingtherequirementsof~
Ill. Adm. Code302.105this Sectionandprovidea decisionyielding one
ofthefollowing results.

A) If theproposedactivitydemonstrationmeetsthe requirementsof~
Ill. Adm. Code302.l05thisSection,thentheAgencymustproceed
with public noticeoftheNPDESpermitorCWA Section 401
certificationand includethewrittenanalysisasapartofthefact
sheetaccompanyingthepublic notice;

B) If theproposedactivitydemonstrationdoesnotmeetthe
requirementsof35 Ill. Adm. Code302.l0SthisSection,thenthe
Agencymustprovideawrittenanalysisto theapplicantand must
beavailableto discussthedeficienciesthat led to thedisapproval.
TheAgencymay suggestmethodsto remedytheconflictswith the
requirementsof35 Ill. Adm. Code302.lOSthi-s-Section.

C) If theproposedactivitydemonstrationdoesnot meetthe
requirementsof35 Ill. Adm. Code302.l05thisSection,but some
lowering ofwaterquality is allowable,thentheAgencywill—must
contacttheapplicantwith theresultsofthereview. If thereduced
loadingincreaseis acceptableto theapplicant,uponthereceiptof
an amendedapplicationdemonstration,theAgencywill proceedto
public notice-ec

~ If thereducedloading increaseis not acceptableto the applicant,the
Agencywill-must_transmit its writtenanalysisreviewto theapplicantin
the contcxt form of aNPDESpermit denialor aCWA Section401
certificationdenial.

ed) Upontentativedeterminationto issueordenyanNPDESPermit:

1) If the determinationis to issuethepermittheAgencyshallnotify the
applicantin writing ofthecontentofthetentativedeterminationand draft
permit andofits intentto circulatepublic noticeofissuancein accordance
with Sections309.108through309.112;

2) If thedeterminationis to denythepermit, theAgency shall notify the
applicantin writing ofthetentativedeterminationandof its intentto
circulatepublic noticeofdenial, in accordancewith Sections309,108
through309.112. In thecaseof denial,noticeto the applicantshall
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includeastatementofthe reasonsfor denial,asrequiredby Section39(a)
oftheAct.

(Source: Amendedat Ill. Reg. , effective , 2001.)

Section 309.113 Fact Sheets

a) For everydischargewhich hasatotalvolumeofmorethan500,000gallons(1.9
megaliters)on any dayoftheyear, theAgencyshallprepareand, following public
notice, shall senduponrequestto any persona fact sheetwith respectto the
applicationdescribedin thepublic notice. Thecontentsof suchfact sheetsshall
includeat leastthefollowing information:

* * *

6) For any proposed increase in pollutant loading that necessitates ~
issuanceofa new, renewed, or modified NPDESpermit, with a newor
increasedpermit limit subjectto reviewpursuantto 35 Ill. Adm. Code
302.105,the following information:

A) A descriptionoftheactivity, including identificationof water
quality parametersfor which the Agencyhas anproved foi’
which therewill bc whichwill experiencethe increasedpollutant
loading;

B) Identification oftheaffectedwater body or water body segment,
any downstreamwaterbody or water body segmentalso expected
to experiencea loweringofwaterquality, characterizationofthe
designatedandcurrentusesoftheaffectedwater body or water
body segmentsandidentificationofwhich—those_usesthat are
most sensitive to the proposed load increase;

C) A summaryofany reviewcommentsan4-~recommendations
provided by tj~Illinois Department of Natural Resources, local or
regionalplanningcommissions,zoningboardsand-~anyother
entities the Agency consults regarding the proposal;

D) An overview of alternatives considered by the applicant and
identificationof any provisionsor alternativesimposedby the
Agencyto lessentheloadincreaseassociatedwith theproposed
activity; and

E) Thenameand telephonenumberofacontactpersonat theAgency
who canprovideadditionalinformation.
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b) TheAgencyshalladdthenameof anypersonorgroup,uponrequest,to amailing
list to receivecopiesoffact sheets.

(Source:Amendedat Ill. Reg. , effective , 2001.’)

SUBPART A: NPDES PERMITS

Section309.141 Termsand ConditionsofNPDESPermits

In establishingthetermsandconditionsof eachissuedNPDESPermit,theAgencyshallapply
andensurecompliancewith all ofthefollowing, wheneverapplicable:

* * *

i) If theNPDES permit is for adischargethat constitutesanincreasein pollutant
loading that necessitates theissuanceof a new, renewed or modified NPDES
permit. the Agencymustcompletean antidegradationassessmentdemonstration
reviewin accordancewith theprovisionsofthis subsectiontodetermine
comnliancewith 35 Ill. Adm. Code302.105. However, if a pollutant is subject
to anexisting permit limit, an assessmentshall not be required unlessthe
proposedincreasein pollutant loading would result in an exceedanceofsuch
permit limit. The assessmentto determinecompliancewith 35 Ill. Adm. Code
302.105mustbe madeon a case-by-casebasis. In makingsuchan assessment

.

theAgencymustconsider:

1) th~..criteriastatedin 35 Ill. Adm. Code302.105(c)(2);and,

~) thefollowing information:

A) Identificationandcharacterizationofthewatersbody affected by
theproposedloadincreaseor proposedactivity andtheirwater
body’s existinguses,which —�characterizationmustaddress
physical,biologicaland chemicalconditionsofthewatersbody

B) Identificationandquantificationoftheproposedloadincreasesfor
theapplicableparametersand ofthepotentialimpactsofthe
proposedactivity on theaffectedwatersbody or water body
segment

C) The purpose and anticipated benefits ofthe proposedactivity;~
which anticipated Such benefitsmay include, but are not limited
to:
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i) Providinga centralizedwastewatercollectionandtreatment
systemfor apreviouslyunseweredcommunity;

ii) Expansionto provideservicefor anticipatedresidentialor
industrialgrowthconsistentwith a community’slong range

urbanplanning;

iii) Addition of a new product line or production increase or
modificationat an industrial facility; or

iv) An increaseorthe retentionofcurrentemploymentlevels
at afacility.

D) Assessmentsofalternativesto proposedincreasesin pollutant
loadingoractivitiessubjectto Agencycertificationpursuantto
Section401 of theCWA that would resultin a lesserof-a-load
increase,no loadincreaseor minimal environmentaldegradation;~
which-Suehalternatives include, but are not limited to:

i) Additional treatmentlevelsincluding no discharge
alternatives;

ii) Dischargeofwasteto alternatelocationsincluding
publicly-ownedtreatmentworksfII1d-~streamswith
greater assimilative capacity; or

iii) Manufacturingpracticesthat incorporatepollution
preventiontechniques,and,

E) Any ofthe informationsourcesidentifiedin subsection302.105
(d)(3)35Ill. Adm. Code302.105(c)(2)(C)

.

3) TheAgencywill conductpublic noticeand publicparticipationthroughthepublic
noticeproceduresfoundin 35 Ill. Adm. Code 309.109orCWA Section401
certificationdenial.
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