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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF: )
)

REVISIONSTO ANTIDEGRADATION ) R01-13
RULES: 35 ILL. ADM. CODE302.105, ) (Rulemaking)
303.205,303.206,AND 106.990— 106.995 )

PRE-FILED TESTIMONY OF DEIRDRE K. HIRNER

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,KatherineD. HodgeofHODGE& DWYER,and

submitsthefollowing Pre-FiledTestimonyofDeirdreK. Hirner for presentationatthe

February6, 2001 hearingscheduledin theabove-referencedmatter:

Testimony of Deirdre K. Hirner

GoodMorning. My nameis DeirdreK. Hirner, andI amthe ExecutiveDirector

of theIllinois EnvironmentalRegulatoryGroup(“IERG”). I holdaPh.D. in LandUse

Planningfrom TexasTechUniversity,haveservedin theOffice ofGovernorof theState

of MissouriasChiefPublicPolicy Advisor, andwas,for six years,theDirectorof

Missouri’s largestconservationgroup,the 35,000-memberConservationFederation,

which focusedon building broad-basedsupportfor abalancedapproachto environmental

protectionmeasures.

OnbehalfofIERG andits membercompanies,I want to thanktheIllinois

Pollution ControlBoard(“Board”) for theopportunityto presentthis testimonytoday.

As someofyou mayknow,IERGrequestedthattheBoardschedulethis thirdhearingfor

thepurposeof allowing additionaltestimonyin responseto theproposaloftheIllinois

EnvironmentalProtectionAgency(“Illinois EPA” or“Agency”). IERGappreciatesthe

factthat theBoard grantedthis requestandis holdingthis hearingtoday. IERGbelieves



thatthis hearingwill providetheBoardvaluableinformationthatwill allow theBoardto

morecompletelyconsidertheAgency’sproposalandpromulgatea fairer andmore

effectivefinal rule.

My testimonytodayis offeredto presentIERG’s proposedrevisionsto the

Agency’sproposalandto providemoredetailedtestimonyon IERG’s areasofconcern

with thatproposalandin supportof IERG’sproposedrevisions. In conjunctionwith my

testimonytoday,representativesof two of IERG’smembercompanies,andattorneyFred

Andesof the law firm of Barnes& Thornburg,will presenttestimonyin supportof

IERG’s proposedrevisions.

Background

As I notedin my testimonyon behalfofIERGat the December6, 2000,hearing

in thismatter,IERGhasseveralgeneralareasof concernregardingtheAgency’s

proposal.Again, thoseareasofconcernareasfollows:

1. theAgency’sproposaldoesnot containa significancetestto

determinetheneedfor a comprehensiveantidegradationreview;

2. theAgency’sproposaldoesnot containneededexceptionsto the

individual demonstrationpursuantto theproposedBoardstandard;

3. theAgency’sproposalrequiresextensiveup-front data

submissionsfrom an applicantfor anNPDESpermitor Section401 certification

whichmaynot benecessary;

4. the Agency’sproposaldoesnot containsufficient requirementsfor

ORW designations;and
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5. theAgency’sproposallacksclarity asit relatesto definitionsof

someoftheprovisionsandtermsproposed.

In preparationfor this hearing,IERGhasfiled proposedrevisionsto theAgency’s

proposalthat addressIERG’s concerns.SeeExhibit A to my pre-filed testimony,which

containsIERG’s ProposedRevisionsto theAgency’sProposalfor Part302 andExhibit

B, which containsIERG’s ProposedRevisionsto theAgency’sProposalfor Part303. I

would like to takethisopportunityto briefly explainIERG’sproposedrevisionsandto

demonstratehowthoserevisionswould resultin aclearer,moreworkablesetof

regulationsthatwould still accomplishthegoalofantidegradation.

SignificanceDetermination

As notedin my December6, 2000testimony,thebusinesscommunitybelieves

that antidegradationproceduresshouldbeappliedin atieredfashionsimilar to that

practicesuggestedin USEPA’sRegionVIII Guidance:“Antidegradation

Implementation,”datedAugust 1993. Thefirst stepin this processshouldbe a

determinationofwhetheraproposedactionis ofsuchsignificancethata formal

antidegradationreviewis necessary.If not,a finding ofinsignificanceshould, in andof

itself, constituteanappropriateantidegradationreview. IERGfirmly believesthat some

increasedloadingswarrantan insignificancedeterminationbecausetheyare,by their

nature,ofsuchlimited significancethat theydo not requirea comprehensive

antidegradationassessment.

Accordingly,IERGhasproposedarevisionto theAgency’sproposedSection

302.l05(c)(2)that wouldprovidefor sucha tieredapproach.IERG’sproposedrevision

would allow applicantsfor certainnew,renewed,ormodified NPDESpermitsorCWA
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Section401 certificationsto asktheAgency,aspartof its application,to determine

whethertheproposedincreasein pollutantloadingor otheractivity or dischargewill have

asignificant impacton theoverallwaterqualityorexistingusesofthereceivingwater.

Any applicantseekingsuchadeterminationwould be requiredto providetheAgency

necessaryinformationrelatingto thenatureof theproposeddischargeandthequalityand

characteristicsofthereceivingwaterto assisttheAgencyin makingthedetermination.

If theAgencydeterminedthat theproposedincreasein pollutantloadingor

activity ordischargewould nQI haveasignificantimpacton theoverallwaterquality or

existingusesofthereceivingwater,no furtherreviewwouldbe required. If theAgency

determinedthattheproposedincreasein pollutantloadingor activity ordischargewould

havea significantimpacton theoverall waterquality orexistingusesofthereceiving

water,theAgencywould conductafurtherreviewoftheapplication. This furtherreview

would assurethat (1) theapplicablenumericornarrativewaterquality standardwill not

be exceededasa resultoftheproposedactivity; (2) all existingusesofthereceiving

waterwill be fully protected;(3) all technicallyandeconomicallyreasonablemeasuresto

avoidorminimize theextentoftheproposedincreasein pollutantloadinghavebeen

incorporatedinto theproposedactivity; and, (4) theproposedactivity will benefitthe

communityat large. DetailsoftheAgency’ssignificancedeterminationwould be

includedin thepermit fact sheet,acomponentoftheAgency’sproposedimplementation

procedures.

Incorporatingthis tieredapproachinto the antidegradationreviewprocedureis

consistentwith theexceptionsfrom antidegradationreviewcontainedin theAgency’s

proposedSection302.105(d).Thefactthat theAgencyhasincludedsuchexceptionsin
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thatprovisionrecognizesthat someeffectson waterquality aretruly insignificantand

shouldnot besubjectedto a comprehensiveantidegradationreview. IERG’s proposed

inclusionofa tieredapproachto antidegradationreviewexpandson this conceptby

providingfor only a limited reviewof thoseproposeddischargesthat arenot excepted

from reviewunderproposedSection302.105(d)but arestill “insignificant.” Thiswill

allow proponentsofproposeddischargesandtheAgencyto protectwaterqualityby

focusingtheir time andresourceson thoseincreasedloadingsthattruly are“significant.”

Limited Exceptions

TheAgencyhasrecognizedtheneedfor exceptionsto therequirementfor a

comprehensiveantidegradationassessmentby includingsix suchexceptionsin proposed

Section302.105(d).IERG applaudstheAgency’srecognitionoftheneedfor exceptions

to a comprehensiveantidegradationreview. As statedin my December6, 2000

testimony,the absenceof suchexceptionswould bog theAgencydownin anendless

reviewofpermitsthathavevirtually no environmentalimpact.

IERGhasproposedthatadditional,similarexceptionsbe includedin proposed

Section302.105(d).Manyof theseproposedexceptionshavebeenimplementedby other

RegionV states. Mr. FredAndesof thelaw firm ofBarnes& Thornburgwill present

testimonyregardingtheexperienceof theseother stateswith theseexceptionsandin

supportoftheinclusionoftheseexceptionsin Illinois’ regulations.

As Mr. Andestestimonywill demonstrate,like theexceptionsproposedby the

Agency,noneoftheexceptionsproposedby IERGwouldposeanythreatto thequality

ofwaterin Illinois. Rather,theywould only allow for activitiesthat (1) arealreadyin

compliancewith otherapplicablelawsto go forward withoutsubjectingthepersons
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conductingthoseactivities to thetime andexpenseofanotherreviewof informationthat

eitherthe stateorfederalgovernmenthasalreadyreviewed,and/or(2) resultin an

improvementto waterquality.

IERG hasalsoproposedan exceptionfor increasesin pollutantloadingthatwould

resultin ade minimis loweringof waterquality. By theterm“de minimis,” IERGmeans

thattheproposedincreasein massdischargeis lessthantenpercent(10%)oftheunused

loading capacityof thereceivingwater.

Severalotherstatesin USEPA’sRegionV havefoundsuchade minimis

approachto be workableandprotectiveofwaterquality. Further,theAgencyindicated

attheNovember17, 2000hearingin this matterthatit wasnot opposedto theconceptof

ade minimis exceptionto therequirementofacomprehensiveantidegradationreview.

Mr. Andeswill providefurthertestimonyin supportof this deminimis exception.

Up-FrontDataSubmissions

As notedin my previoustestimony,while IERGagreesthat theAgencymust

havetheinformationthat it needsto conductanantidegradationreview,IERGbelieves

that the languageproposedby theAgencyplacesan undueburdenuponanapplicantfor

anNPDESpermit or a Section401 certificationto providevolumesof informationthat

maybe unnecessaryfor theAgencyto thoroughlyconductits review. Accordingly,

IERGhasproposedrevisionsto proposedSection302.105thatwould requireapplicants

to file only informationthat is necessaryfor theAgency’sreview. TheAgencywould, of

course,beableto requestany further informationthat it required.

This proposedrevisiongivestheAgencytheability to exercisediscretionasto

what informationapplicantsmustsubmitandlessenstheburdenon applicantsby
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relievingthemof theobligationto file informationthatwould not behelpfulto the

Agency. Further,thisproposedrevisionis consistentwith thetestimonyof Agency

witnessToby FrevertattheNovember17,2000, hearingin this matter,whereMr. Frevert

statedthat therearemanyinstancesin which someofthedatasubmissionsrequiredby

theAgency’sproposedrulewould notbeneededby theAgencyto conductits

antidegradationreview. S~November17, 2000,Transcriptat pp. 78 to 80.

IERGhasalsoproposeda revisionat subsection302.105(c)(2)(B)(iii)thatwould

allow theAgencyto rely on its own datasourceswhenconductingan antidegradation

review,suchasdataor reportsin theAgency’spossessionandAgencyexperiencewith

factuallysimilarpermittingscenarios.Thisdatawill be invaluableto theAgencywhen

conductinganantidegradationreview,andthis regulationshouldexplicitly providethat

theAgencyis authorizedto considersuchdatawhenconductingsuchareview. Further,

IERG’s proposedrevisionis consistentwith thetestimonyof Mr. Frevertatthe

November17, 2000,hearingin this matterindicatingthat theAgencyintendsto consider

any informationat its disposalwhenconductinganantidegredationreview,regardlessof

wherethat informationcamefrom. ~ November17, 2000,Transcriptatpp. 61 to 63.

ORWDesignations

As theAgencyrecognizedattheNovember17, 2000,hearingin this matter,the

designationofa waterbodyasan ORWhasthepotentialfor profoundeconomicimpact,

environmentalrestrictionandbroadramificationsfor surroundingpropertyowners,

particularlyin termsof landuseoptions. ~ November17, 2000,Transcriptat pp. 88 to

89. Theimplicationof designatingastreamsegmentasanORWis well beyond

protectingbiological andrecreationalvaluesof uniquewaters;it is landuseregulation.
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Accordingly,IERGhasproposedrevisionsto clarify theprocessby which an ORW

designationwould occur.

First, IERGhasproposeda revisionto proposedSection303.205to clarify that

theprocessby whichapersonmaypetition theBoardfor designationof awaterbodyas

anORWis theadjustedstandardprocedurecontainedin Section28.1 oftheAct (415

ILCS 5/28.1)andSubpartD of Part 104of Title 35 oftheIllinois AdministrativeCode.

(35 Ill. Admin. CodePart 104.SubpartD) IERGproposesthis clarificationbecauseof

theanalogybetweenORWsandClassIII Groundwater,thedesignationof whichtakes

placethroughtheadjustedstandardprocedure.Further,clarifying that apersonseeking

to designateawaterbodyasanORW must follow theadjustedstandardprocedure

providesa clearerframeworkfor thoseseekingsuchdesignation,andthosewho would be

affectedby suchdesignation,thantheAgency’scurrentproposal.

Second,IERGhasproposedfurther revisionsto proposedSection303.205to

clarify thatthe burdenof proofin aproceedingto designateawaterbody asan ORW is

on thepersonseekingsuchadesignation,andto clarify whatinformationaperson

seekinganORWdesignationmust submitin supportofthat designation.Again, the

designationof awaterbody asan ORWhasthepotentialfor profoundeconomicimpact

andenvironmentalrestriction. Dueprocessmandatesthat apersonseekingto createsuch

an impacthastheburdenof establishingthat suchimpactis justified,and further

mandatesthat propertyowners’rights notbe takenawayfrom themwithout a

considerationofall relevantinformation. Mr. Bill Comptonwill providefurther

testimonyin supportofIERG’s proposedrevisionsto Part303.
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Clarity

Finally, asnotedin my December6, 2000,testimony,IERGhasidentifiedseveral

primaryareasofconcernthatit feelsrequireclarificationin theproposedrule. IERGhas

proposedrevisionsto theruleto effect thenecessaryclarification. Most significantly,

IERGhasproposedarevisionin proposedSection302.105(c)(2)to clarify that the

minimumthresholdto triggeran antidegradationreviewis “an increasein pollutant

loading thatnecessitatesa new,renewed,ormodifiedNPDES permit,with anewor

increasedpermit limit” (or a CWA Section401 certification). Specifically, IERGhas

proposeda revisionto proposedSection302.105to makeclearthat therequirementsfor

an antidegradationreviewdo not apply to all loadings“subject” to anNPDESpermit,but

only to anypermit applicationfor anew,renewedor modifiedNPDESpermit that

requiresanewor increasedlimit. This proposedrevisionis consistentwith thetestimony

of Mr. Frevertat theNovember17,2000,hearingin this matterthat theAgency’s

proposedrule wouldnot apply “werethereis no proposedincreasein anypollutant

parameteractivity.” November17, 2000,Transcriptatp. 45, 11. 1-2.

Also, IERGbelievesthatrevisionsto theAgency’sPart354arenecessary.IERG

ofcourseunderstandsthatPart 354is notbeforetheBoardin this proceeding.But, the

Agencyhassubmittedits proposedPart354 to theBoardin this proceeding,andthis

provisionis relevantto this proceeding,as it demonstratesthe Agency’sintended

approachfor implementingproposedSections302A05and303.205. While we intendto

provideourproposedrevisionsto Part354 to theAgency,webelievethemostsignificant

revisionto Part354 shouldbe to providethat apermit applicantfor anew,renewedor

modifiedNPDESpermit mustonly submitthat informationthat is necessaryfor the
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Agencyto determinewhetherany increasein pollutantloading orotherproposedactivity

would resultin degradationof the receivingwater. IERG intendsto requestthat Section

354.103berevisedto providethat theAgencymayrequestadditionalinformationfrom

an applicantto assisttheAgencyin its antidegradationreview, aswell.

Additionally, IERGhasproposedfurtherrevisionsto theAgency’sproposalfor

Parts302 and303 to clarify ourunderstandingof theAgency’sintent,basedon the

testimonyofferedattheprior hearings.

Conclusion

As notedabove,in additionto my testimony,representativesoftwo IERG

membercompanies,andattorneyFredAndes,arepresentingtestimonytodayin support

of IERG’sproposedrevisionsto theAgency’sproposal.Specifically,

Mr. JeffreySmith,ofAbbott Laboratories,locatedin NorthChicago,Illinois,

will presenttestimonyregardingthegeneralrequirementproposedby the

Agencythat theburdenfor providing all informationnecessaryfor the

Agencyto conductan antidegradationassessmentbe placedentirelyon the

permitteewhen, in fact,someor all oftherequiredinformationmayalready

residewithin theAgency,andin supportofIERG’s proposalto include

additionalcategoriesofactivitiesasexceptionsin proposedSection

302.105(d).

• Mr. FredAndes,ofthe law firm of Barnes& Thornburg,will alsopresent

testimonyin supportof IERG’sproposedprocessfor significance

determinationandadditional exceptionsfrom furtherantidegradationreview,
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andwill presenttestimonyregardingtheexperienceofotherstateslocatedin

USEPA’sRegionV with suchexceptions;and,

• Mr. Bill Compton,of CaterpillarInc., locatedin Peoria,Illinois, will offer

testimonyin supportof reviewingpetitionsto designateORWsthroughthe

adjustedstandardprocessalreadyprovidedfor in theBoard’srules.

IERGurgestheBoardto considerthesepersons’testimonyaswell asIERG’s

proposedrevisionsto theAgency’sproposalandmy testimonyheretoday.

Thankyou for theopportunityto testify today;I would bepleasedto answerany

questionstheBoardmayhaveatthis time.

* **

IERGreservestheright to supplementormodify thispre-filed testimony.

Respectfullysubmitted,

By: ~C~L

KathenneD. Hodge

Dated: January18, 2001

KatherineD. Hodge
HODGE& DWYER
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217)523-4900

IERG:OO1/RDockets/FiIIRO1-13/Pre-fi!edTestimonyof D. K. Hirner 1.18.01
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EXHIBIT A

IERG’S PROPOSEDREVISIONS TO THE AGENCY’S PROPOSAL FOR PART 302

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD

PART 302
WATER QUALITY STANDARDS

Section302.105Antidegradation

Thepurposeofthis Sectionis to maintainhigh qualitywatersandto preventunnecessary
deteriorationof watersoftheState.

a) Existing Uses

Usesactuallyattainedin thesurfacewaterbodyor surfacewaterbody segmenton
or afterNovember28, 1975,whetheror not theyareincludedin thewaterquality
standards,mustbemaintainedandprotected.Examplesofdegradationof
existingusesofthewatersoftheStateincludebut arenot limited to:

1) anactionthat would resultin thedeteriorationof theexistingaquatic
community,suchasa shift from a communityofpredominantlypollutant-
sensitivespeciesto pollutant-tolerantspeciesora lossofspeciesdiversity;
e~and

2) anactionthat would resultin a lossofaresidentor indigenousspecies-
whosepresenceis necessaryto sustaincommercialorrecreational
activities.

b) OutstandingResourceWaters

1) Watersthatarcclassifieddesignatedas~ OutstandingResourceWaters
(ORW~)pursuantto andlisted in 35 Ill. Adm. Code303.20~mustnotbe
loweredin quality cxceptasprovidcdbclow:.provided,however,that the
follow activitiesanddischargesmaybeallowedif theAgencydetermines
that therequirementsfor High Quality Waters.setforth in subsection(c

)

ofthis Section.havebeenmet. andthat all existingusesof theORW water
will be fully protected:

A) An activity Activities that resultsin short-term,temporary(i.e.,
weeksormonths)loweringof waterquality in an ORWe~



B) Existing sitestormwaterdischargesinto anORWthat comply with
applicablefederalandstatestormwatcrstormwatermanagement
regulationsandth~Ido notresultin a violationofany waterquality
standards;and

C) Activities thatresultin an increasein pollutantloading into an
ORW that necessitatestheissuanceof a new,renewed,or modified
Thc proponentof anyactivity requiringaNationalPollutant
DischargeEliminationSystem(NPDES)permit.with anewor
increasedpermit limit, oraCleanWaterAct (CWA) Section401
certification,is required.providedthat theproposedincreasein
pollutantloading is necessaryfor an activity that will improve
waterquality in theORW andthat suchwaterquality improvement
couldnotbepracticablyachievedwithout theproposedincreasein
pollutantloading,mustalsosubmita demonstrationto thcAgcncy
meetingthcrcquircmcntsof subsectionsb(2) andc(2) of this
Section.

—J i He activitiesreferencedin subsection(b)(1) orproposed
pollutantloading

A) All existingusesof theORW waterwill be fully protected;

B) in~~~.~4f1-r~ loading is ~ for an
activity thatwill improvewaterquality in the ORW; and

C) Theimprovement practicablyachievedwithoutthe
i~rnr”~~ increasein pollutantloading

.

3) Any proposedincreasein pollutantloadingrequiringan NPDESpermit or
a CWA 401 certificationfor anORW mustbeassessednursuantto 35 Ill

.

Adm. CodePart354 to determine~nmn1innr’ with this Section.

c) High Quality Waters

1) Exceptasotherwiseprovidedin subsection(d) of this Section,watersof
theStatewhoseexistingquality exceedsestablishedstandardsofthis Part
mustbe maintainedin theirpresenthighquality, unlesstheAgency
determines,theproponentcandemonstratepursuanttosubsection(c)(2) of
this Section,that allowing theloweringofwaterquality~is necessaryto
accommodateimportanteconomicor socialdevelopment.

2) Any proposedincreasein pollutantloading thatnecessitatesanew

.

renewed,or modifiedsubjectto aNPDESpermit,with a newor increased-

permit limit, or ~ CWA Section401 eertification~mustbe assessedby the
Agencypursuantto 35 Ill. Adm. CodePart354 to determinecompliance

~f []tnn~



with thisSection.whetherallowing theloweringofwaterquality is
necessaryto accommodateimportanteconomicor socialdevelopment.

A) In making its assessment,theAgencyshalldetermine,upona
requestby an applicantpursuantto subsection(e)(2)(A)(i) ofthis
Section.andin accordancewith subsections(c)(2)(A)(i) through
(vi) ofthis Section.whethertheproposedincreasein pollutant
loadingwill haveasignificantimpactupontheoverallwater
quality, or theexistinguses,of thereceivingwater. If theAgency
determinesthat theproposedincreasein pollutantloadingwill not
haveasignificantimpactuponthe overallwaterqualityor the
existingusesof thereceivingwater,suchincreasein pollutant
loadingshall bedeemedto comply with theprovisionsof
subsection(c)(2)(B) ofthis Section

.

i) Any applicantfor anew.renewed,ormodified NPDES
permitorCWA Section401 certificationmayfile with the
Agency.aspartof its application,arequestfor a
determinationthattheproposedincreasein pollutant
loading(or otheractivity or discharge)will nothavea
significantimpactupontheoverallwaterquality, or the
existinguses,ofthereceivingwater

.

ii) Such requestshallset forth. asnecessary,informationon
theproposedincreasein pollutantloading, thenatureof the
dischargein general.including timing. locationand
physicalcharacteristics.andmayalsoincludeanyother
informationwhichmayassisttheAgencyin making its
determination

.

iii) In making its significancedetermination,theAgencymay
consider:

a) thevolume.constituents.andconcentrationsof
parametersin theproposed increasein pollutant
loading:

b) thenatureoftheproposedincreasein pollutant
loading, including locationof thedischarge.and
timing andphysicalcharacteristicsofthedischarge:
and

c) thenatureandconditionofthereceivingwater

.

includingexistingwaterquality characteristics,the
chemicalandphysicalcharacteristicsofthewater
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andof thewaterbody,andanyrelevantbiological

.

chemical,or physicalcharacteristicsofthewater
whichwill affectthe impactoftheproposed
increasein pollutantloadinguponthewaterway

.

Or. alternativelytheAgencymayconsiderwhetherthe
applicablenumericornarrativewaterquality standardwill
not be exceededasa resultoftheproposedactivity and
whetherall existinguseswill befully protected

.

iv) In making its significancedetermination,theAgencymay
utilize the informationsourcessetforth in subsection
(e)(2)(B)(iii) of this Section

.

vi) TheAgencyshallmakesignificancedeterminationsin
accordancewith its antidegradationimplementation
procedures

.

vi) If theAgencydeterminesthat theproposedincreasein
pollutantloading is significant.it shallso inform the
applicant,in which ease,theapplicantthenmaycomply
with theprovisionsof subsection(e)(2)(B)of this Section
ormayappealtheAgency’sdeterminationto theBoardin
accordancewith 35 Ill. Adm. Code105.SubpartB

.

B) If theAgencydeterminesthattheproposedincreasein pollutant
loadingwill haveasignificant impactupontheoverall water
qualityortheexistingusesofthe receivingwater,suchproposed
increasein pollutantloadingshallbeassessedby theAgencyin
accordancewith its antidegradationimplementationprocedures.In
making its assessment:

TheAgencyshallconsiderthefateandeffect of any
parametersproposedfor an increasedpollutantloading~

i tie nrnnnn~ntof an increasedpollutantloadingshall
demonstratethefollowing: TheAgencyshall determine
whether:

a) Theapplicablenumericornarrativewaterquality
standardmust~fflnot beexceededasaresultofthe
proposedactivity;

b) All existingusesmust~iflbe fully protected;

4



c) All technicallyandeconomicallyreasonable
measuresto avoidor minimize theextentof the
proposedincreasein pollutantloading loadincrease
havebeenincorporatedinto theproposedactivity;
and

d) Theactivity thatresultsin ~ ih~increase4In
pollutantloadingmt~st~fflbenefitthecommunity
at large.

iii) In makingits assessment.theAgencymayutilize the
following informationsources

:

a) Information, dataor reportsavailableto theAgency
from its own sources

:

b) Information,dataor reportssuppliedby the
applicant

:

c) Agencyexperiencewith factuallysimilarpermitting
scenarios:and/or

d) Any othervalid informationavailableto the
Agency.

d) Activities Not Subjectto aFurtherAntidegradationDemonstrationAssessment

Thefollowing activitiesshall bedeemedto complywith theprovisionsofthis
Sectionandshallnot be subjectto ai~a furtherantidegradationdemonstration
assessmentpursuantto subsection(c) ofthis Section.

1) Short-term,temporary(i.e.,weeksormonths)loweringofwaterquality;

2) Bypassesthat arenot prohibitedat40 CFR 122.41(m);

3) Responseactionspursuantto theComprehensiveEnvironmental
Response,CompensationandLiability Act (CERCLA), asamended,or
correctiveactionspursuantto theResourceConservationandRecovery
Act (RCRA). asamended,or similar federalor Stateauthority, takento
alleviateareleaseinto theenvironmentofhazardoussubstances,
pollutantsor contaminantswhich mayposea dangerto public healthor
welfare;

4) Thermaldiseharge~thathashavebeenapprovedthrougha CWA Section -

316(a)demonstration;



5) Newor increaseddischargesof anon-contactcoolingwater,without
additives,returnedto thesamebodyof waterfrom which it wastaken~as
definedby 35 Ill. Adm. Code352.104,providedthatthedischarge
complieswith applicableIllinois thermalstandards.andthattheAgency
hasapprovedtheuseofany additivespresentin specificdischarge:

DischargespermittedunderacurrentgeneralNPDESpermit asprovided
by 415 ILCS 5/39(b),arenot subjectto facility specificantidegradation
review. ~

7) Changesto or inclusionofanewpermitlimitation thatdoesnot resultin
anactualincreaseof apollutant loading,suchasthosestemmingfrom
improvedmonitoringdata.newanalyticaltestingmethods.neworrevised
technologyorwaterquality basedeffluentlimits (WQBELs):

Sitestormwaterdischargescoveredby a StormwaterPollution Prevention8)
Plan.asrequiredin an individual NPDESpermit.providedthatthe
dischargewill not causeorcontributeto aviolationof Illinois water
quality standards:

New orincreaseddischargesofapollutantwherethepermitapplicanthas9)
madeacontemporaneousandenforceabledecreasein theactualloadingof
that pollutantatthesourcesuchthat thereis no netincreasein theloading
ofthatpollutantinto thesamesurfacewaterbodyor surfacewaterbody
segment:

10) Dischargesauthorizedby asite-specificregulation.adjustedstandard.or
varianceissuedby theBoard:

Dischargesauthorizedby aConsentOrderor ConsentDecreeenteredby a11)
courtofcompetentjurisdiction:

12) 1,.__.._..~___. ~ •1~~~~”.’
An increasein pollutantloadingthat ~‘i~1fc in ~ 1c~w~rinonfw~f~rnirnlifv

that is lessthana deminimis loweringof waterquality. As usedin this
provision,a“de minimis lowering of waterquality” occursif all ofthe
following aresatisfiedfor the constituentunderconsiderationandsucha
determinationis consistentwith any otherapplicablerequirementsand
limitations in thisPart:

A) Theproposedincreasein massdischargedis lessthantenpercent
(10%)oftheunusedloadingcapacity.Theproposedincreasein
massdischargedshallbedeterminedasfollows

:

Mo~MF= Pronosedincreasein massdischarued

6



Where M~ Monthly averaaemasseffluentlimitation for theparameterin the

proposeddischarge

.

Monthly averagemasseffluentlimitation for theparameterin theexisting
permit.If theexistingpermitdoesnot containa monthly averagemass
effluentlimitation for theparameter.butdoescontaina weeklyaverageor
daily maximummasslimit, theexistingweeklyaverageor daily
maximumpermit limit shallbeconvertedinto amonthlyaveragevalueto
beusedin this equation.If theexistingpermit doesnot containamass
limit for theparameter.but doescontaina concentrationlimit, this
concentrationlimit shallbeconvertedinto amassvalue,using the
dischargeflow rate,to be usedin this equation.If theexistingpermitdoes
notcontainan effluent limit for theparameter.theactualmonthly average
massdischargedshall be usedin thisequation

.

B) Forthepurposesofthis subsection.“Total loadingcapacity

”

meanstheproductoftheapplicablewaterqualitycriteriontimes
thesumof theexistingeffluent flow andthestreamdesignflow for
thewaterbodyin theareawherethewaterquality is proposedto
be lowered,expressedasamassloadingrate:and“Unusedloading
capacity”meansthat amountofthetotal loadingcapacitynot
utilized by pointsourceandnonpointsourcedischarges.The
unusedloading capacityis establishedatthetimetherequestto
lowerwaterquality is considered.

e) LakeMichiganBasin

Watersin theLakeMichiganbasinasidentifiedin 35 Ill. Adm. Code303.443are
alsosubjectto therequirementsapplicableto bioaceumulativechemicalsof
concernfoundat Section302.521ofthis Part.

IERG:001/RDockets/FiVRO1-13/Part302 1.18.01
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EXHIBIT B

IERG’S PROPOSEDREVISIONS TO THE AGENCY’S PROPOSAL FOR PART 303

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE C: WATER POLLUTION

CHAPTER I: POLLUTION CONTROL BOARD

PART 303
WATER USE DESIGNATIONS AND SITE SPECIFIC WATER QUALITY

STANDARDS

Section303.205 OutstandingResourceWaters

An OutstandingResourceWater(ORW) is a surfacewaterbody orsurfacewater
body segmentthat is of uniquelyhigh biological orrecreationalquality~..and shallbe
designatedby theBoardpursuantto 35 Ill. Adm. Code106, SubpartL. TheBoardshall
makeORW designationsin accordancewith theproceduresfor adjustedstandardsin
Section28.1 oftheAct and 35 Ill. Adm. Code 104.SubpartD. andtheproceduresset
forth below:

A petitionto designateawaterorwatersegmentasanORW mustbe submittedto
the Illinois Pollution ControlBoardpursuantto theproceduralrulesfoundin 35
Ill. Adm. Code106, SubpartL. Any personmaypetitiontheBoardto designate
anORW. In any suchproceedingto designateanORW.in additionto the
requirementsof Section28.1 oftheAct and35 Ill. Adm. Code104.SubpartD. the
petitionshallcontain,at a minimum,thefollowing information:

1) Theidentity ofthesurface-waterbody or surfacewaterbody segmentfor
which theORW designationis requested:

2) A detaileddescriptionofthespecificsurfacewaterbodyor surfacewater
body segmentfor whichtheORW designationis requested.andthat
surfacewaterbody’sor surfacewaterbody segment’soresentdesignation:

A detaileddescriptionof theareain which thespecific surfacewaterbMv

or surfacewaterbody segmentexistsincluding,butnot limited to:

A) theexistenceof wetlandsornaturalareas:

the life containedwithin th2t ~re~i including endangeredor
threatenedspeciesofplants.aquaticlife orwildlife listed pursuant
to theEndangeredSpeciesAct. 16 USC 1531 et seq.or theIllinois
EndangeredSpeciesProtectionAct. 41 ILCS 10:

3)

B)



4) Documentationin supportoftheproposedORWdesignationincluding.
but not limited to, documentationrelatingto thehealth,environmental.
recreational,aestheticor economicbenefitsoftheproposedORW
designation:

5) A statementidentifying anddetailingtheanticipatedimpactof theORW
designationon economicandsocialdevelopment.Thisstatementmustbe
supportedby current,verifiableinformation,andmustaddressat leastthe
following issues:

A) impactson theregionaleconomy:

B) impactson regionalemployment:

C) impactson thecommunity:and

D) a comparisonof thehealthandenvironmentalimpactsof the
proposedORW designationto theeconomicimpactofthe
proposedORW designation:

A dpf~,i1pdd~rintinn oftheexisting andanticipatedusesofthespeciE

”

surfacewaterbody or surfacewaterbody segmentfor whichtheORW
designationis requested: -

7) A detaileddescriptionoftheexistingandanticipatedquality ofthe
specificsurfacewaterbodyor surfacewaterbody segmentwarranting-the
ORWdesignation:

8) A synopsisofall testimonyto bepresentedby the proponentathearing:

9) Copiesofanymaterialto be incorporatedby referencewithin the
proposeddesignationpursuantto Section5-75 oftheIllinois
AdministrativeProcedureAct (5 ILCS 100/5-75):

Unlesstheproponentis theAgencyortheIllinois Departmentof Natural10)
Resources(IDNR). or theproponentreceivesawaiver from theBoard,a
petition in supportof therequestfor ORWdesignationsignedby atleast
200persons:

-Proofthat theproponenth2scomnliedwith thenotice recrnirementsof 35
Ill. Adm. Code 104.408:and.

12) Proofthat theproponentservedcopiesofthepetitionupontheAgency

.

theIDNR. theIllinois Attorney General,theStatesAttorneyofeach
countyin whichthesurfacewaterbody orsurfacewaterbody segment

6)

11)



runs,thechairmanof theCountyBoardof eachcountyin whichthe
surfacewaterbodyorsurfacewaterbody segmentruns,eachmemberof
theGeneralAssemblyfrom thelegislativedistrict in whichthesurface
waterbodyorsurfacewaterbody segmentruns,currentNPDES
permitteesandNPDESpermit applicantsfor dischargesinto thesurface
waterbodyor surfacewaterbody segment.applicantsfor federally
permittedactivitiesthat requireacertificationfrom theAgencypursuant
to Section401 ofthe CleanWaterAct for thesurfacewaterbodyor
surfacewaterbody segment.all ownersofrealpropertywhich is located
adjacentor contiguousto thesurfacewaterbody or surfacewaterbody
segment.andto otherpersonsasrequiredby law.

44-k) Whereaproponentof anORW designationconcludesthatany information
requiredby subsection(a) ofthis Sectionis inapplicableorunavailable,the
proponentmustprovideacompletejustificationfor suchinapplicabilityor
unavailability

.

e) Whenconsideringapetitionfor ORWdesignation.theBoard shallconsiderall
informationsubmittedby theproponentofthat designationpursuantto
Subsections(a) and (b)ofthis Sectionandall informationsubmittedby any party
in responseto thesubmission(s)oftheproponent

.

d) The Boardmayonly designatea surfacewaterbody orsurfacewaterbody
segmentasan ORW whentheBoarddetermines,afterconsiderationof all of
informationand argumentsubmittedby all partiesto theproceeding.thatthe
proponentoftheORW designationhasdemonstratedthatthebenefitsof
protectionofthesurfacewaterbodyor surfacewaterbody segmentfrom future
degradationsubstantiallyoutweighthe benefitsofeconomicorsocial
opportunitiesthat will be lost asaresultof thedesignation.

a~) ORWsshallbe listedin Section303.206ofthis Part. In additionto all other
applicableusedesignationsandwaterqualitystandardscontainedin this Subtitle,
anORWis subjectto theantidegradationprovisionsof Section302.1OSQ$.

W) Streamsegmentsthat havea 7QlO low flow of zerowill generally~fflnotbe
considereda candidatefor this ORWdesignation.

g) For purposesofthis Part,theterm“SurfaceWaterBody” meansanaturalbody of
wateron the groundsurfaceincluding,butnot limited to, lakes,ponds.reservoirs

,

retentionponds.rivers,streams,creeksanddrainageditches.“SurfaceWater
Body” doesnot includepuddlesor otheraccumulationsofprecipitation.run-offor
groundwater.

Section303.206 List of OutstandingResourceWaters(Reserved)

IERG:001/R Dockets/FiLTRO1-13’Part 303 1.18.01



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)

REVISIONS TO ANTIDEGRADATION ) R0l-13
RULES: 35 ILL. ADM. CODE 302.105, ) (Rulemaking)
303.205,303.206,AND 106.990— 106.995 )

PRE-FILED TESTIMONY OF JEFFREY P. SMITH

NOWCOMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,KatherineD. HodgeofHODGE& DWYER, and

submitsthefollowing Pre-FiledTestimonyof JeffreyP. Smith for presentationatthe

February6, 2001,hearingscheduledin theabove-referencedmatter:

Testimony of Jeffrey P. Smith

My nameis JeffreyP. Smith. I amemployedby AbbottLaboratories(“Abbott”)

asthemanagerofLakeCountyEnvironmentalWaterCompliance,a positionI haveheld

forjust over threeyears. Beforejoining Abbott, I wasemployedby Commonwealth

Edison(“Edison”) for approximately21 years. Muchofmy experiencewhileatEdison

wasin its EnvironmentalServicesDepartmentasa supervisorofthewaterpermitting

section. In my currentposition,I amresponsiblefor waterandwastewatercompliance

mattersconcerningAbbott’s LakeCounty,Illinois facilities. In this capacity,I regularly

interactwith theIllinois EnvironmentalProtectionAgency(“Agency”) concerninga

varietyofNPDESpermit issues,includingpermitnegotiationsandtheimplementationof

federalandstatewaterpollution regulations. I hold aBachelor’sDegreein Civil

EngineeringandaMaster’sDegreein SanitaryEngineering.I alsopossessan MBA

degree.



I verymuchappreciatetheopportunityto providetestimonyto theIllinois

Pollution ControlBoard(“Board”) on this importantrulemaking.My testimonyis being

offeredonbehalfof theIllinois EnvironmentalRegulatoryGroup(“IERG”), ofwhich

Abbott Laboratoriesis amember.

Beforeproceedingwith my testimony,I want to bothacknowledgeand

complimenttheAgencyfor its efforts in shepherdingthis extremelyimportant,but

somewhatcontroversial,rulemakingto its presentstatusasaproposedrule. I wasan

activeparticipanton theAgency’santidegradationadvisorygroup. Whenthegroupfirst

met over two yearsago,therewaslittle agreementonhow anantidegradationregulation

should look,orevenon whetheramendmentsto Section302.105werenecessary.

However,througha seriesofmeetingsanddiscussionsovervarious“straw man”

regulatoryproposals,theadvisorygroupachievedsomeconsensuson theoverall format

of thepresentproposalandon severalimportantelementscontainedin today’sproposal.

Without theAgency’sperseveranceandskills in promotinga constructivedialogue,I’m

certaintheBoard’staskwould havebeensignificantly moredifficult thanthepresent

situationin whichtheBoardwill be contemplatingaproposalthat hasbeendeveloped

andrefinedwith muchinputby interestedstakeholders.

Introductionto Testimony

My testimonytodaywill addressfourtopics. First, I will addressthegeneral

requirementproposedby theAgencythat theburdenfor providingall information

necessaryfor theAgencyto conductan antidegradationassessmentbe placedentirelyon

thepermitteewhen,in fact, someor all ofthe requiredinformationmayalreadyreside

within theAgency. Second,I will addressIERG’sproposalto includean additional



categoryofactivitiesunderSection302.105(d)that would notbesubjectto an

antidegradationassessment,namelyactivitiesthat do not resultin additionalpollutant

loading. Third, I will discussincluding an “offsetting” provisionasan additional

permittingsituationnot subjectto an antidegradationassessmentunderSection

302.105(d).Lastly, I will discussincluding an exception,againunderSection

302.105(d),for stormwaterdischargescoveredunderan individualNPDESpermit.

Section302.105(c):RequiredInformationfor AntidegradationReview

ProposedSection302.105(c)specifiestheprocedureby which theAgencymust

conductanantidegradationreview. This includesa referenceto theAgency’sproposed

Part354, which containscriteriafor thekinds ofinformationthat theAgencymust

considerwhenconductingsucha review.

As proposedby theAgency,Section302.105(c),coupledwith proposedPart354,

mandatesthattheapplicantfor anewor modifiedNPDES permitproposingapollutant

loading increaseorseekinga Section401 certificationmustsubmit~fl information

requiredfor theantidegradationreview. - This requirementdoesnot takeinto accountthe

factthat theAgencyalreadypossessesmuchofthis information,particularlyasrelating

to waterquality data.

Arbitrarily requiringanapplicantto provideall the informationrequiredfor an

antidegradationreviewwould resultin duplicativeand wastefulefforts. For example,the

Agencymay alreadyhaveatits disposalanextensivedatabaseofchemicalorbiological

datafor thewatersegmentof interest. This mostlikely will be true for largerwaterways.

If thepermitteewereto be requiredto providesuchinformationwithoutconsiderationof

whethertheAgencyalreadypossessesit, this would at aminimumdelaytheapplication
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from going forwarduntil the informationwasobtainedthroughothersources,suchasa

literaturereviewor an actualsamplingstudyofthereceivingwater. In eithercase,the

ensuingeffortwould be wasteful;an extensivechemicalorbiologicalsamplingstudycan

easilycostfrom severalthousandto severalhundredsofthousandsof dollarsandtake

weeksormonthsto complete.Undersomesituations,it is conceivablethatsuch

additionalexpenseor delaycouldevenunderminetheproject’sviability.

Additionally, any sampling investigationmayonly providea“snapshot”of

currentconditionsasopposedto characterizinglong-termtrendsor seasonalvariations

which may,in fact,be possibleusingwaterquality databasesmaintainedby theAgency

ortheIllinois DepartmentofNaturalResources(“IDNR”).

IERGrecommendsamendingtheAgency’sproposalto includenewsubsection

302.105(c)(2)(B)(iii),to clarify that theapplicantis responsiblefor assuringthat the

Agencyhasat its disposalall informationnecessaryfor conductinganantidegradation

review,withoutrequiringtheapplicantto necessarilyprovideall ofthat information,

Thisapproachis consistentwith theAgency’sproposedSection354.104,which

promotesearlycommunicationsbetweenthepermitteeandAgencyto “helpassurethe

adequacyofinformationnecessaryto constituteanantidegradationdemonstration...

Section302.105(d)Activities Not Subjectto an AntidegradationDemonstration:No
Increasein PollutantLoading

IERGalsorecommendsaddingadditionalsituationsto thelist of activitiesnot

subjectto anantidegradationdemonstration,which list is containedin proposedSection

302.105(d).Onesuchsituationwouldbewhereanewpermit limit is applied,or an

existing limit is revised,yethereis no actualincreasein theloadingofapollutant. Such

circumstancesmayarisedueto theavailabilityof improvedmonitoringdata,new

4



analyticaltestingmethods,or impositionof neworrevisedtechnologyorwaterquality-

basedeffluentlimitations.

This proposedexemptionsurfacedat severalmeetingsoftheAgency’s

antidegradationadvisorygroup,andwasmodeledaftersimilarprovisionscontainedin

theGLI’s antidegradationregulationandotherstates’antidegradationrules. However,

theprovisionwasnot includedin theAgency’sfinal antidegradationproposal,asthe

Agencybelievesthat it is evidentthat suchsituationsdo not involve pollutantloading

increases,andthereforearenot subjectto theantidegradationrule at Section302.105.

Nonetheless,for clarificationpurposesandto avoidpossiblefuture

misunderstandings,IERGbelievesit is beneficialto includethefollowing provisionin

Section302.105(d):

Changesto or inclusion ofanewpermit limitation that doesnot resultin
anactualincreaseof apollutantloading, suchasthosestemmingfrom
improvedmonitoringdata,newanalyticaltestingmethods,newor revised
technologyor waterqualitybasedeffluents(“WQBEL’s”).

IERG’sproposedSection302.105(d)(7).

Section302.105(d)Activities Not Subjectto anAntidegradationDemonstration:Internal
FacilityOffsets

IERG alsobelievesit is necessaryto includeaprovisionin Section-302.105(d)

which exemptsneworincreasedpollutantloadingsfrom theantidegradation

demonstrationrequirementin thoseinstanceswherethereis an internaloffsetting

reductionofthepollutantmadeby thepermittee,andthe dischargesinvolve thesame

bodyofwater.

Suchaprovisionwould be highly desirablewherea permitteehastwo permitted

outfalls dischargingto thesamewaterbody. Suppose,for example,that due to

5



equipmentproblems,thefacility neededto shift manufacturingbetweentwo production

buildingseachof whichdischargesto adifferentoutfall. Assumingin this examplethat

thereis no net increasein theoverallpollutantloading from thefacility, underthe

Agency’sproposedantidegradationrules,thefacility would still besubjectto the

antidegradationdemonstrationrequirementin additionto possiblybeingrequiredto

modify its NPDES permit. In this example,subjectingthefacility to theantidegradation

demonstrationrequirementseriouslyimpactsthefacility’s operatingflexibility. Suchan

outcomeseeminglygoesbeyondtheintent andpurposeofthe antidegradationconcept,

which is to maintainandprotectsurfacewaterbodiesat theirexisting level of quality.

Therefore,IERG recommendsthat Section302.105(d)beamendedto includethe

following newprovision:

Newor increaseddischargesof apollutantwherethepermit applicanthas
madeacontemporaneousandenforceabledecreasein theactualloadingof
thatpollutantatthesourcesuchthat thereis no net increasein the loading
ofthatpollutantinto thesamesurfacewaterbody or surfacewaterbody
segment;

Section302.105(d)ActivitiesNot Subjectto anAntidegradationDemonstration

:

StormwaterDischargesCoveredby An IndividualNPDESPermit

Finally, many industrialfacilities havestormwaterdischargeswhichare

permittedunderan individual NPDESpermit. Suchsituationsarecommonly

foundat facilitieswhich dischargenon-stormwaterwastestreamstogetherwith

stormwaterthat is subjectto contaminationfrom outdoorindustrialactivities. The

Agency’spracticeis to regulatethestormwaterdischargesby including a

StormwaterPollution PreventionPlan(“SWPPP”)requirementin thefacility’s

individualNPDESpermit.

6



As proposed,Section302.105(c)(2)couldbeconstruedto requirean

antidegradationreviewfor outdoorplantmodificationsorconstructionat facilities

operatingwith anindividualNPDESpermitfor theirstormwaterdischarge(s).

For example,theconstructionof anewbuilding, lay-downareaorplant roadway

mayhavetheaffectof increasingthevolumeof stormwaterrunoff if theamount

of impervioussurfaceareaincreased.Additionally, certainkinds ofdevelopment

or constructionmayinherentlyincreasethepotentialfor stormwaterdischarge.In

eithersituation,eventhoughsuchchangeswouldbe regulatedby theSWPPP

requirementin thefacility’s individual NPDESpermit, it couldbearguedthat

underproposedSection302.105(c)(2),anantidegradationreviewis still

necessary.

It is importantto notethat theproposedexemptionin Section

302.105(d)(6)wouldnotbe applicableto theabovescenariosasthis exemption

appliesonly to dischargescoveredby a generalNPDESpermit.

- At theBoard’sDecember6thhearing,whenquestionedaboutsuch

hypotheticalsituations,Mr. TobyFrevertindicatedthat theAgencywould take

thepositionthatsuchmodificationsor constructionwould not besubjectto an

antidegradationreviewprovidedtheplant wasnot expandingto anewproperty

not alreadycoveredby theSWPPPrequirementin its currentpermit. However,

asproposed,Section302.105(c)(2)doesnot specificallyprovidetheAgencywith

thediscretionto makethis exemption.

Industrialfacilities possessingan individualNPDES permitfor their

stormwaterdischargesmayfaceanotherunintendeddilemmaunderSection

7



302.105whentheyapply for arenewalof theirNPDESpermit. Specifically,

someindividual NPDESpermitsimposeloading limits on specific pollutants

presentin astormwaterdischarge.Whenthesepermits arerenewed,thefacility is

requiredto provideupdatedprecipitationdatain its permit renewalapplication.

TheAgency,in turn, considerstheupdatedprecipitationinformationwhen

establishingpollutant-loadinglimits for thenewpermit. Shouldprecipitation

levelshappento increaseduring theinterveningyearssincethepreviouspermit

application,theAgencylikely would proposeahigherloading limit in thenew

permitbecauseof theimproved,broaderprecipitationdatabase. Consequently,

althoughnothingatthefacility haschanged,thepermitteemayfind itself facing

an antidegradationreviewrequirementthroughno fault of its own.

To remedythesevery real,butunintendedproblems,IERGrecommendsthat

Section302.105(d)be amendedto includethefollowing newprovision:

Sitestormwaterdischargescoveredby aStormwaterPollution Prevention
Plan,asrequiredin an individualNPDESpermit,providedthatthe
dischargewill not causeorcontributeto aviolation ofIllinois water
quality standards;

8



Conclusion

On behalf of IERG,I verymuchappreciatetheBoard’sconsiderationofthese

commentsandwould be happyto answerany questionsyou mayhave.

***

IERGreservestheright to supplementor modify this pre-filed testimony.

Respectfullysubmitted,

By:_________
KatherineD. Hodge

Dated: January18, 2001

KatherineD. Hodge
HODGE& DWYER
3150RolandAvenue
PostOfficeBox 5776
Springfield,Illinois 62705-5776
(217)523-4900

IERG:001/RDockets/FiIIRO1-13/Pre-filedTestimonyof JeffreyP. Smith
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF: )
)

REVISIONSTO ANTIDEGRADATION ) R01-l3
RULES: 35 ILL. ADM. CODE302.105, ) (Rulemaking)
303.205,303.206,AND 106.990— 106.995 )

PRE-FILED TESTIMONY OF FREDRIC P.ANDES

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“IERG”), by oneof its attorneys,KatherineD. HodgeofHODGE& DWYER, and

submitsthefollowing Pre-FiledTestimonyofFredrieP. Andesfor presentationat the

February6, 2001,hearingscheduledin theabove-referencedmatter:

Testimony of Fredric P. Andes

My nameis FredricP. Andes. I aman environmentallawyer,OfCounselin the

ChicagoandWashington,D.C. officesofBarnes& Thornburg. I havebeenpracticing

environmentallaw for over20 yearsandfor the lasteight years,havefocused

particularlyon regulatoryissuesarisingundertheCleanWaterAct (“CWA”). I am

currentlyservingasCoordinatoroftheFederalWaterQuality Coalition,which is a group

ofindustrial,municipal, andagriculturalpartiesthatseekto influencerulemakingand

otheractionsoftheUnitedStatesEnvironmentalProtectionAgency(“USEPA”) under

theCWA. Also, I wasselectedby USEPAto serveon theFederalAdvisory Committee

(“FACA”) regardingtheTotal Maximum Daily Load(“TMDL”) program. In additionto

thesefederalactivities,I havebeenvery involved in cleanwaterissuesbeingdealtwith

by theMidwest States.I haveservedsince 1993ascounselfor theGreatLakesWater

Quality Coalition(“GLWQC”), an associationof regulatedcompaniesandmunicipalities

that hasbeenvery activein USEPA’srulemakingprocessto adoptthe GreatLakes



Initiative (“GLI”) requirements.Also, I havebeeninvolved in theindividual states’

efforts to adopttheirownrulesto implementtheGLI program,representingaffected

dischargersin thosestates.In addition,I haveservedon stateadvisorygroupsregarding

antidegradationregulationsin Indiana,Ohio, andIllinois, andstateadvisorygroups

regardingtheTMDL programin Ohio andIndiana.

In 1995,USEPAissuedtheGLI rules,which directedeachof theGreatLakes

Statesto adoptcertainrequirementsconcerningwaterquality standards,proceduresto -

implementthosestandardsin permitsandantidegradationprovisions. The

antidegradationrequirementsin theGLI rule coveredonly a limited classof22

compounds,called “bioaccumulativechemicalsofconcern”or “BCCs.” TheBCCs

includemercury,dioxin, PCBsandanumberofpesticidesthathavebeenbannedfor use

in theUnitedStates. Stateswereallowedsomelatitude in determiningthespecific

requirementsto adoptasto thesesubstances,aslong asthe stateprocedureswere

“consistentwith (asprotectiveas)” theprovisionsspecifiedby USEPAin theGLI rule.

In developingtheseantidegradationrules,someofthestatesdecidedto adopt

requirementsfor non-BCCsaswell.

All of theGreatLakesStatesalreadyhadgeneralantidegradationstandardsthat

coveredall regulatedsubstances,but fewhaddevelopedspecificproceduresto

implementthosegeneralstandards,andUSEPARegionV hadbeentelling thestatesthat,

underthefederalantidegradationpolicy, containedin 40C.F.R.§ 131.12,theyneededto

haveantidegradationimplementationproceduresin place. Therefore,theotherRegionV

statesendedup adoptingdetailed,specificantidegradationimplementationrulesasto

bothBCCsand non-BCCs. In thecourseofdoing so, thesestatescarefullyconsidered
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andmadedecisionson theappropriatescopeandnatureoftheirantidegradation

programs,including thespecificationofexceptionsto antidegradationreviewandtheuse

ofdeminimis levels. Thosedecisionscan,we think,bevery instructiveto this Illinois

Pollution ControlBoard(“Board”) in makingdecisionsasto thespecificsof theIllinois

antidegradationprogram.

As an initial matter,it is importantto notethat, exceptfor BCC dischargesin the

GreatLakesBasin(asto which this Boardhasalreadyadoptedasetof requirements),

USEPAhasalwaysallowedstatesacrossthecountryagreatdealof latitude in

determiningtheappropriateproceduresto implementtheirantidegradationstandards.

The federalpolicy, locatedat40 C.F.R. § 131.12,containno specificdirectionsasto

whatstateproceduresshouldlook like, andUSEPA’sWaterQuality Standards

Handbookprovideslittle specific direction. In practice,USEPAhasallowedstatesto

determinetheparticularproceduresthattheyfeel to bemostappropriatefor their

individual situations. USEPAhasnotrequiredstatesto subjectevery singlenewor

increaseddischarge,no matterhow small, to antidegradationreview,andUSEPAhasnot

keptstatesfrom determiningthat certaintypesofactivitiesautomaticallysatisfy someor

all oftheantidegradationrequirements.

Working within that federalsystem,statesin theMidwest haveincluded

exceptionsandde minimis levels in theirantidegradationrules. For example,Indianahas

adoptedsomethirteen(13)exceptionsto antidegradationreview,plus a de minimis level.

Michiganhasincludedten(10)exceptionsin its program,in additionto a deminimis

level. Wisconsinhasa very broadclassof dischargesthat areclassifiedasde minimis,

and thereforeareexemptfrom review,but alsohasa specificexemptionfor noneontact
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cooling water. Manyof theexceptionsin theseruleshavealsobeenincludedin the

proposedrulesthatarecurrentlybeforetheBoard,andweencouragetheBoardto

includethoseexceptionsin theseruleswhentheyareadopted.However,someof the

exceptionsandde minimis levelsthat otherstateshaveadoptedarenot includedin the

Illinois rulesasproposedby theIllinois EnvironmentalProtectionAgency(“Agency” or

“IEPA”), andweurgetheBoardto seriouslyconsiderthoseprovisionsfor inclusion in

theadoptedrules.

It is importantto recognize,in consideringtheseissues,that eachof thestatesthat

I mentionhasdecidedto put its exceptionsandde minimis levelsinto its detailedBoard-

approvedrules. (In Michigan,thereis no Board,sothereis only onesetofAgency-

issuedrules,andtheexceptionsandde minimis levelsareincludedin thoserules.) It is

not appropriateto includegeneralrequirementsin theBoardrules,andthenput the

exceptionsandde minimis levelsin separateAgency-adoptedrules. Thiswould raisethe

possibilitythattheBoardrules wouldbe interpreted,becauseoftheirbroadscopeand

lackof exceptionsorde minimis levels,to coverall neworincreaseddischarges,raising

questionsasto whethertheAgencyrulescouldevenincludeexceptionsor deminimis

levels. To avoidtheseproblems,thespecificexceptionsand de minimis levelsneedto be

includedin theBoardrules.

In thetestimonyprovidedtodayby Ms. Hirner and Mr. Smith,the Illinois

EnvironmentalRegulatoryGroup(“IERG”) hasexplainedwhy it is importantfor the

State’santidegradationprogramto includeappropriateexceptionsandde minimis levels.

Without theseprovisions,theStatecouldbe forcedto conducta full antidegradation

review for everynewor increaseddischarge,no matterhow minor. This is in addition;it

4



shouldbestressed,to thereviewof waterquality issuesthatis alreadyperformed

whenevera facility seeksto modify theeffluentlimits in its permit. Antidegradation

reviewrequirestheIEPA to evaluatethesocial/economicworthofaproject. This is a

taskthat is not relatedto theAgency’senvironmentalfocus,andtheAgencyis not well

equippedto performthis function,particularlyif it mustdo sofor everysmall newor

increaseddischarge.Antidegradationreviewhasalwaysbeenintendedto be conducted

for majornewactivitiesthathavepotentialfor significantimpactson waterquality. Any

broadeningof that scopewill result in substantialextrawork for IEPA, lessfocuson the

majoractivitiesthatreally needthereview,anda greatdealofdelayand additionalcosts

for themany small changesin facility operationsthat takeplaceon adailybasisacross

theState. In orderto avoidthat result,theBoard’santidegradationrulesneedto be very

focused.Appropriateexceptionsandde minimis levelsarecritical in attainingthat goal.

In additionto theprovisionsdiscussedby Mr. Smith, IERGhasincludedin its

proposala numberofotherexceptionsand de minimis-relatedprovisions. Most of them

coversituationsthat havealsobeenaddressedby otherstatesin theirantidegradation

rules,while a few (suchasonerelating to adjustedstandards)dealwith Illinois-specific

circumstances.Someof theseprovisionscoverminor dischargesthatshouldnot haveto

becoveredby antidegradationreview. Otherprovisionsaddresssituationsthat clearly

havesignificantsocial/economicbenefit,sothatthereis no needto evaluatethesefactors

againin theantidegradationprocess.Inclusionoftheseprovisionsin theIllinois

antidegradationruleswould helpsubstantiallyin creatingaprogramthat protectswater

qualitywithout adverselyaffectingeconomicdevelopmentin the State,
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Finally, IERGproposesthat an increasein pollutantloadingbe considered“de

minimis,” andthusnotsubjectto thecomprehensiveantidegradationreview,if it uses

lessthantenpercent(10%)of theassimilativecapacityof thesurfacewaterbody at

issue. IERGbelievesthatthis proposedtestfor what constitutesa“de minimis” increase

in pollutantloadingrepresentsareasonablebalancebetweenthe needofIEPA to limit

thenumberofpollutant loading increasesthat aresubjectedto thedetailed

antidegradationdemonstrationrequirementsandtheneedto protectandmaintainwater

quality.

Conclusion

On behalfofIERG,I appreciatetheBoard’sattentionto theissuesraisedin this

testimony. I wouldbehappyto answeranyquestions.

***

IERGreservestheright to supplementormodify this pre-filedtestimony.

Respectfullysubmitted,

By:_________
KatherineD. Hodge

Dated:January18, 2001

KatherineD. Hodge
HODGE& DWYER
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

IERG:001/RDocketslFil!R01-13/PrefiledTestimonyof FredricP. Andes
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

IN THE MATTER OF: )
)

REVISIONSTO ANTIDEGRADATION ) R01-13
RULES: 35 ILL. ADM. CODE302.105, ) (Rulemaking)
303.205,303.206,AND 106.990— 106.995 )

PRE-FILED TESTIMONY OF BILL COMPTON

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORYGROUP

(“IERG”), by one ofits attorneys,KatherineD. HodgeofHODGE& DWYER, and

submitsthe following Pre-FiledTestimonyofBill Comptonfor presentationatthe

February6, 2001,hearingscheduledin theabove-referencedmatter.

Testimony ofBill Compton

GoodMorning. My nameis Bill Compton,andI ampresentingtestimonytoday

in supportoftherevisionsto theIllinois EnvironmentalProtectionAgency’s(“Agency”

or“IEPA”) proposalfiled by theIllinois EnvironmentalRegulatoryGroup(“IERG”).

My testimonytoday is specificallyoffered in supportof IERG’s proposedrevisionthat

would clarify theprocedureby which thedesignationof a surfacewaterbodyasan

OutstandingResourceWater(“ORW”) would occur.

By wayofpersonalintroduction,I havebeenwith CaterpillarInc. (“Caterpillar”),

a foundingmemberofIERG,for over twenty-sixyears,andama memberof the

CorporateEnvironmentalAffairs DepartmentofCaterpillar’sCorporateAuditingand

ComplianceDivision. I havebroadcorporate-wideresponsibilitiesat Caterpillarin the

areaof facility environmentalmanagementsystemsprogramdevelopment,administration

andperformanceassessment.Oneof my areasofspecialconcentrationis oversightof

Caterpillarfacilities worldwide that areclassifiedaspublic watersupplies.



Prior to my employmentby Caterpillar,1 wasemployedfor two yearsasthe

LaboratoryDirectorof theOccupationalHealthStudiesGroupin theDepartmentof

EnvironmentalSciencesandEngineering,SchoolofPublicHealth,Universityof North

Carolinaat ChapelHill. Beforethat, I wastheManageroftheAir andWaterPollution

Laboratoryin theLife SciencesDivision, SyracuseUniversityResearchCorporation,

specializingin surfacewaterquality field and laboratorystudies.

I havebeeninvolved in a varietyof environmentalinitiatives in Illinois relatedto

waterissues.Presently,I ama citizen/businessmemberofthe Governor’sGroundwater

Advisory Counciland serveasits Chairman. Also, I ama citizen/businessmemberand

ChairmanoftheCentralRegionalGroundwaterProtectionPlanningCommittee,oneof

thefirst threepriority regioncommitteesestablishedundertheIllinois Groundwater

ProtectionAct. Additionally, I ama foundingTrusteeoftheGrovelandTownshipWater

District in TazewellCountyandhaveservedastheChairmanofits BoardofTrustees

since 1986. Further,I serveasamember,in anenvironmentalcapacity,on the

Governor’sStateGovernmentAccountabilityCouncil. -

I amalsoinvolvedasa memberof theIEPA CitizensandTechnicalSourceWater

Advisory Committee,andhaveservedasamemberofthe IEPAAntidegradation

Workgroup,whoseefforts haveledto theseproceedings.

Useof AdjustedStandardProcedurefor ORWDesignation

CaterpillarandIERG supportthe inclusionin Illinois’ antidegradationregulations

of aprocedureby whichwaterbodiescanbedesignatedasORWs. If asurfacewater

body truly hasasufficiently uniquehigh biological orrecreationalquality, that surface

waterbody shouldbe preservedfor theuseofall citizensof theStateof Illinois.
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Both Caterpillarand IERGareconcerned,however,that theAgency’sproposal

doesnot clearlyspecifytheprocedureby whichpersonsshouldseekthedesignationofa

surfacewaterbodyasan ORW. WhenIERG addressedthis issueto theAgency’s

witness,Mr. Toby Frevert,at theNovember17, 2000,hearingin this matter,Mr. Frevert

indicatedthat theAgency“want~ed]to adhereto a fairly openregulatoryprocess.”

November17, 2000,Transcriptatp. 88, 11. 9-10. Mr. Frevertfurther testified,however,

that:

theramificationsof[a] decision[to designateasurfacewaterbody asan
ORW] arefundamentallymoresignificantthantheramificationsofa
typical adjustedstandardor evena statewidestandardin that wearenot
setting atargetto protectan environmentalusehere. We aresettingan
absoluteprohibition on someactivities. And that hasgreaterramifications
onpropertyownersandothercitizensin thecommunitythanchangingthe
waterquality standardfrom No. A to No. B.

* * *

You arenot only talkingaboutsurfacepropertyrights,butevenmineral
rights~,]and[with] an outstandingresourcewaterotherthanavery few
thingsyou arealmostprecludedin anydevelopment.

November17, 2000,Transcriptat p. 88, 11. 11-19. And, Mr. Frevertcontinuedby stating

that in light of theramificationsofthedesignationofa surfacewaterbody asan ORW,

the Agency’sgoal is “to makesurethat thepeoplethat havesomethingat stakeandare

effected[sic] haveabetterchanceofgettingnoticeearlyon sotheycanparticipate.”

November17, 2000, Transcriptat p. 89, 11. 12-15.

In responseto this testimony,IERGinquiredofMr. FrevertwhethertheAgency

sawany similarity betweenthedesignationof specialresourcegroundwaters,which

currentlytakesplacethroughtheadjustedstandardprocedurecontainedin theBoard’s

regulations,andthedesignationofORWs. November17, 2000,Transcriptatpp. 93 to
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94. Mr. Frevertacknowledgedthat thedesignationofa specialresourcegroundwaterand

thedesignationofan ORW wouldboth impose“significant. . . restrictions”on property

owners. November17, 2000, Transcriptat p. 94, 11. 2-8. In fact,Mr. Freverttestifiedthat

it washis understandingthat the limitations associatedwith thedesignationof anORW

“may beevenmorerestrictivefor outstandingresourcewatersthanthelimitationsplaced

on groundwaters.”November17, 2000,Transcriptat p. 94, 11. 9-12.

Caterpillarand IERGagreewith Mr. Frevertthattheramificationsof the

designationof a surfacewaterbody asan ORWon propertyownerswould be great,even

greaterthanthoseimposedon propertyownersin connectionwith specialresource

groundwaters.We furtheragreewith Mr. Frevertthat thosepersonswhoserights would

be affectedby thedesignationofa surfacewaterbodyasanORW mustbe protectedas

theprocessofsucha designationgoesforward. With theseconcernsin mind, we submit

thattheadjustedstandardprocedurecurrentlycontainedin theBoard’sregulationsshould

be theprocedureby whichpersonsseekdesignationofasurfacewaterbody asanORW.

First, theAgency’sproposaldoesnot sufficiently designatetheprocessby which

ORW designationsshouldbe sought. As Mr. Frevertnotedin his testimony,theAgency

contemplatesthatthemechanismby whichsuchdesignationswould be soughtwould be

a“fairly openregulatoryprocess.”However,Mr. Frevertacknowledgedthattheprocess

would takeawaytherights ofspecificpropertyowners,which implies theneedfor an

adjudicatoryprocess.

TheAgency’sproposalcomesout somewherein between,providingfor somesort

of quasi-regulatory,quasi-adjudicatoryproceeding.We feel that specifyingthat the

procedureto beusedis theadjustedstandardprocedurealreadyprovidedfor by the
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Board’sregulationswouldprovidemuchmoreclarity to thosepersonsseekingORW

designationsandto partiesinterestedin suchproceedingsasto how theproceedingsare

to takeplace. Thiswill promotesmootherproceedingsandwill makethejobs ofthe

proponentofORW designation,interestedpartiesandof theBoardeasier.

Second,giventheAgency’sacknowledgementthat thedesignationof a surface

waterbody asan ORW would havetremendousimpacton therights ofownersof

propertyadjacentto thatsurfacewaterbody, an adjudicatoryprocesssuchasthecurrent

adjustedstandardprocedureis theonly fair wayto consideranapplicationfor ORW

designation.Unlike theregulatoryprocess,anadjudicatoryprocessprovidesa formal

mechanismby which theBoardcanconsiderandweightherightsandpositionsof all

interestedpartieswhenmaking its decision.And, anadjudicatoryprocesssuchasthe

adjustedstandardprocedurewould provideall affectedpropertyownersand other

interestedpartieswith an opportunityto participatein afair andopenprocess.

Third, theBoardhasacknowledgedthattheadjustedstandardprocedureis

appropriatefor ORW designationby adoptingthatprocedureasthemechanismby which

specialresourcegroundwatersaredesignated.As theBoardis aware,“specialresource

groundwater”is:

a) [g]roundwaterthatis determinedby theBoard. . . to be:

1) Demonstrablyunique(e.g., irreplaceablesourcesof
groundwater)andsuitablefor applicationofa waterquality
standardmorestringentthantheotherwiseapplicablewater
quality standardspecifiedin SubpartD; or

2) Vital for aparticularlysensitiveecologicalsystem;or

b) Groundwaterthat contributesto a dedicatednaturepreserve.



35 Ill. Admin. Code § 620.230. Similarly, theAgencyproposesto define“ORWs” as“a

waterbody or waterbody segmentthat is of uniquelyhighbiological or recreational

quality.” ProposedSection303.205.

As notedabove,I am Chairmanof theCentralRegionalGroundwaterProtection

PlanningCommittee,Chairof theGovernor’sGroundwaterAdvisory Council, and

ChairmanoftheBoardofTrusteesoftheGrovelandTownshipWaterDistrict in

TazewellCounty,Illinois. I participatedon thecommitteethat consideredtherevisions

to theBoard’sregulationsthat resultedin Section620.230andtheapplicationof the

adjustedstandardprocedureto thedesignationof specialresourcegroundwaters.I can

representto theBoardthatthat committeeon which I servedconcludedthat, in light of

theeffectof suchadesignationon theusesof realpropertythatcontainsspecialresource

groundwaters,theproceduresoftheadjustedstandardprocesswerenecessaryto assure

thattherights andinterestsofall partieswererepresentedbeforetheBoardin

proceedingsto designatespecialresourcegroundwaters.

Further,asMr. Frevertacknowledgedin his November17, 2000,testimony,

ownersofrealpropertythat containsspecialresourcegroundwatermustobservespecial

rulesrelatingto that groundwater,which ruleslimit theuseof theirproperty. ~

35 Ill. Admin. Code§ 620.430. Similarly, asMr. Frevertacknowledged,thedesignation

of a surfacewaterbody asanORW wouldsignificantly limit theusesofproperty

surroundingthesurfacewaterbody.

In fact,again,Mr. Frevertacknowledgedthattherestrictionsplacedon theowner

ofpropertyadjacentto anORW would likely begreaterthanthoseplacedon theowner

of propertythat containedaspecialresourcegroundwater.TheBoarddecidedthat
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propertyownersthat would be impactedby thedesignationofa specialresource

groundwaterneededtheprotectionof theadjustedstandard.£~35 Ill. Admin. Code§

620.260. In light of thegreaterburdensthatwould beimposedby ORWdesignation,

propertyownersthat would be impactedby suchadesignationneedsuchprotectionas

well. Accordingly,IERGhasproposeda revisionto theAgency’sproposedSection

303.205to clarify thatproceedingsto designatewaterbodiesasORWs shalltakeplace

pursuantto theadjustedstandardproceduresspecifiedin Section28.1 oftheAct (415

ILCS 5/28.1)and 35 Ill. Admin. Code l04.SubpartD.

SupportNecessaryfor ORW Designation

In addition,IERGhasproposedfurtherrevisionsto theAgency’sproposed

Section303.205to clarify what informationpersonswho seekanORW designation

would needto submitto theBoardin supportof sucha designation.IERGmodeledthese

furtherrevisionson theAgency’sproposedrevisionsto whatwasformerlyPart106 of

theBoard’sregulations,but which is now codifiedasPart 104 ofthoseregulations.

UnderIERG’s proposedrevisions,the informationthat personswhoseekan

ORW designationwould be requiredto submitincludes: a descriptionofthesurface

waterbody at issue,includingwhetheranywetlandsareconnectedto thesurfacewater

body andwhetherany endangeredor threatenedplant oranimallife is present;

informationon thereasonsfor theproposeddesignation(e.g.,the health,environmental,

recreational,aestheticor economicbenefitsofthedesignation);a statementof the impact

ofthedesignationon economicandsocialdevelopment;informationon thepresentand

anticipatedusesofthesurfacewaterbody; and,informationon thepresentand

anticipatedquality of thesurfacewaterbody. All of this informationis necessaryfor a



completereviewofarequestfor anORWdesignationand adeterminationby theBoard

ofwhetherthatdesignationis proper. Further,like theuseofanadjudicatoryproceeding,

considerationby theBoardof all relevantinformationwill helpensurethatORW

designationsaremadein afair andopenprocess.

Otherthanclarifying theAgency’sproposedrevisionsto formerPart 106 to fit the

contextoftheantidegradationregulations,IERGhasproposedonly threechangesto the

Agency’s language.First, IERGhasproposedamendingtheAgency’sproposedSection

303.205to providethat theBoardmayonly designateasurfacewaterbodyasanORW

whenthebenefitsof that designationwill “substantially”outweighthebenefitsof

economicorsocialopportunitiesthatwill be lost asaresultofthedesignation.In light of

thesignificantburdenthattheAgencyacknowledgesanORWdesignationwould place

on ownersofpropertysurroundinga surfacewaterbody, IERGbelievesthatrequiringthe

Boardto find thatthebenefitsofan ORW designationwould “substantially” outweigh

lost economicandsocialbenefitsbeforegrantinganORW designationis justified.

Second,IERGhasproposedamendingtheAgency’sproposedSection303.205to

providethat, in supportofa petitionfor anORW designation,theproponentofsuch

designationmustsubmitproofthat it hasserveda copyof its petitionon specified

interestedparties.TheseincludecurrentNPDESpermitteeswhodischargeinto the

surfacewaterbody atissueandownersofrealpropertylocatedadjacentto thesurface

waterbody atissue. Again, anORW designationwould profoundlyaffect therights of

thesepartiesto usetheirland, anddueprocessdictatesthattheybegivenpropernoticeof

any effort to secureanORW designation.
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Third, IERGhasproposedaddinga definition oftheterm“surfacewaterbody.”

IERG’s proposeddefinitionis for themostpart identical to thedefinition of“surface

waterbody” containedin 35 Ill. Admin. Code § 732.103,andmakesclearthat theterm

“surfacewaterbody” doesnot includegroundwater,which maybeprotectedunderthe

SpecialResourceGroundwaterdesignationprocedurediscussedabove.

Conclusion

In conclusion,CaterpillarandIERGbelievethattheAgency’sproposalmustbe

clarifiedto specifytheprocedureby which ORWdesignationsaremade. Further,for the

reasonsstatedabove,we submitthat themostappropriatemechanismfor makingORW

designationsis theadjustedstandardprocedurealreadyprovidedfor in Section104 ofthe

Board’srulesandalreadyutilized by theBoardto considerpetitionsfor designationof

specialresourcegroundwaters.Finally, wesubmitthat theAgency’sproposalshouldbe

amendedto clarify what informationpersonsseekinganORWdesignationmustsubmit

in supportofthatdesignation.
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Thankyou for theopportunityto testify today; I wouldbepleasedto answerany

questionstheBoardmayhaveatthis time.

***

IERGreservesthe right to supplementor modify this pre-filed testimony.

Respectfullysubmitted,

By:___
atherineD. Hodge

Dated: January18, 2001

KatherineD. Hodge
HODGE& DWYER
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

IERG:001/RDockets/Fil/RO1-13/Pre-filedTestimonyofBill Compton2
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