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OPINION AND ORDER OF THE BOARD (by E.Z. Kezélis):

Petitioner Prairie Rivers Network (Prairie Rivers) gppeals the issuance of a Nationa Pollutant
Discharge Elimination System (NPDES) permit to Black Beauty Cod Company (Black Beauty) by the
[llinois Environmenta Protection Agency (IEPA). Prairie Rivers brings this apped pursuant to Section
40(e) of the Environmenta Protection Act (Act) (415 ILCS 5/40(e) (2000)).

For the reasons described bel ow, the Board finds that Prairie Riversfalled to sustain its burden
of proving that the NPDES permit, asissued, would violate the Act or Board regulations. Accordingly,
the Board finds that IEPA properly issued the permit to Black Beauty.

PRELIMINARY MATTERS

Before addressing the substance of this gpped, there are three preliminary matters before the
Board. Thefirgt isamotion to supplement the record filed by Black Beauty viafacsmile on May 29,
2001, and aresponsefiled by Prairie Rivers on June 7, 2001. Black Beauty’ s motion seeksto
supplement the record with a press release issued by Prairie Rivers on May 10, 2001. Black Beauty
argues that the press release should be admitted as an admission by Prairie Riversthat the water quaity
standards of 35 I1l. Adm. Code 302 and 303 (Subtitle C) do not apply to mine-related discharge. Black
Beauty Mot. a 2. Initsresponse, Prairie Rivers argues that the Board should make its decisions based
exclusively on the record that was before IEPA, and that the press release was written for laymen.
Prairie Rivers Resp. at 1-2.
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The Board finds that the press release is not revant to the issue of whether Prairie Rivers has
proven that the NPDES permit, asissued, would violate the Act or Board regulations. Further, the
Board finds that the press release is not a document |EPA would have relied upon in making a permit
decison. Accordingly, Black Beauty’s maotion to supplement the record is denied.

The second preliminary matter is IEPA’s June 1, 2001 motion for leave to file its posthearing
brief instanter. Initsmotion, IEPA dtatesthat dthough it served its posthearing brief on the partieson
May 25, 2001, as required by hearing office order, it failed to dso serve the Board. Infact, IEPA’s
brief was not filed with the Board until May 31, 2001." 1EPA’sattorney clamsthat he misunderstood
the hearing officer’ s directions regarding service of the brief on the Board. Asaresult, IEPA seeks leave
tofileits posthearing brief instanter. Because the parties to this permit appedl did receive |IEPA’s brief
in atimey manner, and because Prairie Rivers  aility to file its posthearing reply brief was not
prgjudiced by IEPA’slate filing with the Board, the Board grants IEPA’s motion for leave to file
instanter and accepts the brief.

Findly, the Board must address the fact that a number of the public comments submitted in this
meatter were filed well after the public comment period expired. Pursuant to the hearing officer’s order
of May 11, 2001, posthearing public comments were due on or before May 14, 2001. The hearing
officer explicitly stated in his order that the “mail box rule’ of 35 Ill. Adm. Code 101.300 would not
apply, and that each filing, including but not limited to public comments, must be in the Board's Chicago
office on or before the assgned due date.

The Board received atota of 30 public comments. The Board received 10 public comments
before the May 14, 2001 deadline, and 20 more after expiration of the deadline. Of those, public
comments 18, 20, 21, and 22 were docketed as group comments consisting of 46, 22, 9, and 5
(respectively) identica pre-printed postcards, which provide, in pertinent part:

| am amember of Prairie Rivers Network. Asacitizen who is deeply concerned about
the Little Vermilion River | urge you to make significant changes to the water pollution
permit for Black Beauty Cod Company’s Vermilion Grove Mine.

Inissuing the permit Illinois EPA did not alow the public to comment on key aspects
such as the monitoring of effluent and stream flow rates, monitoring of fish and mus
populations, and the plan for operating the mine. In short, public participation was
circumvented.

This mine has dready impacted the Little Vermilion River. In February Black Beauty
had threeillegd discharges fromitsfacility. These discharges dlowed large amounts of
dlt and sediment to enter atributary to the Little Vermilion, possibly adding to sltation
problemsin nearby Lake Georgetown and smothering habitat important to three sate

' The Board acknowledges, however, that a copy of IEPA’s brief was hand ddlivered to the Board's
Springfield office on May 29, 2001.



protected speciesin the area

We urge you to address the issues which Prairie Rivers Network hasraised in its
petition.

Of the 96 postcards received, only two were timely received. Vermilon Cod Company (Vermilion
Codl) filed its public comment on May 14, 2001 (PC 10), then filed a supplement on May 25, 2001,
without a proof of service and refiled on May 29, 2001, with a proof of service. None of the public
comments received after May 14, 2001, were accompanied by amotion for leave to file instanter.

The Board finds that the hearing officer order imposing a deadline of May 14, 2001, for the
filing of public comments was unambiguous. Among other things, it was designed to assure that the
partiesin this permit apped would have a sufficient opportunity to address public commentsin ther
posthearing briefs. No judtification for these late filings was offered and leave to file comments late was
not sought. Accordingly, the Board strikes those comments received by the Board after May 14, 2001.
While the Board will not consider the substance of these late-filed comments, it notes that two of the
Prairie Rivers “postcard” comments and the origind comments from Vermilion Cod were timely
received and may, therefore, be consdered by the Board in this decision.

BACKGROUND

Black Beauty was granted an NPDES permit on December 27, 2000, for discharges from the
Vermilion Grove Mine, located in Vermilion County, lllinois. R. & 9532 The Vermilion Grove Mine
(mine) is an underground cod minethat is expected to produce two to three million tons of cod per year.
Tr. a 383. While Black Beauty will actudly be mining the cod, Vermilion Cod isthe owner of the cod.
R. a 321. Whilethe Board denied Vermilion Cod’s petition for leave to intervene, the Board did grant
Vermilion Cod permisson to filean amicus curiae brief pursuant to Section 101.110(c) of the Board's
procedural rules (35 11l. Adm. Code 101.110(c)). See Prairie Rivers Network v. IEPA (April 19,
2001), PCB 01-112. Vermilion Cod’samicus brief wasfiled on May 25, 2001.

The mineis located approximately 2.5 miles south of Georgetown and one mile west of State
Highway 1. R. a 558. The proposed discharge, via Outfal 003, isto an unnamed tributary of the Little
Vemilion River. 1d. Downstream of the unnamed tributary’ s confluence with the Little Vermilion River
is the Georgetown Reservoir, the Harry “Babe’” Woodyard State Natura Area, and the Carl Flierman
River Nature Preserve. 1d.

Prairie Riversis*“atatewide river conservation group [that works] with organizations and
individuas throughout 11linois on issues that ded with protection of our rivers and streeams aswell as
water quality issues throughout the state of Illinois” Tr. at 132

?|IEPA’sadminigrative record isreferredtoas“R. at "

® The hearing transcript isreferred toas“Tr. a .
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On January 30, 2001, Prairie Riversfiled this third-party petition for review of IEPA’s
December 27, 2000 issuance of afind NPDES permit to Black Beauty for the mine. On February 15,
2001, the Board accepted this matter for hearing. 1EPA filed its administrative record on March 2,
2001. A hearing was held before Board Hearing Officer John Knittle on May 1 and 2, 2001, at the
Vermilion County Courthouse in Danvillg, Illinois

At hearing, Prairie Rivers offered testimony from two witnesses. Robert Moore, Executive
Director of Prairie Rivers (Tr. at 13); and Rosa Ellis, a concerned citizen who is amember of Prairie
Rivers (Tr. at 86). |IEPA presented one witness, Toby Frevert, an IEPA employee who coordinated
“the agency’ sreview and preparation in response to [Black Beauty’ 5| permit gpplication.” Tr. at 95.
Two persons testified on behdf of Black Beauty: Dean Vlachos, an environmenta engineer with Advent
Group; and Eric Fry, ageologist for Black Beauty. In addition to the testifying witnesses, the following
persons aso gave public comments on the record:  Jean Hayward, Gloria Mariage, Bill Ellis, Rosa Ellis,
and Karen Crum. A number of exhibits were also introduced into the record at hearing.

Posthearing briefs were filed by dl parties. Prairie Riversfiled its brief and reply brief on May
18, 2001, and May 31, 2002, respectively. Posthearing briefs, including amicus briefs, were filed on
May 25, 2001, by Black Beauty, Vermilion Cod, and the Illinois Environmenta Regulatory Group
(IERG). IEPA fileditsbrief on May 31, 2001. The Board has dso received a number of public
comments, including comments from Vermilion Cod and from members of Prairie Rivers?*

Ora argument was sought on two separate occasons. Prairie Rivers and Black Beauity first
sought ord argument after the hearing and before posthearing briefs were filed. Since the Board could
not determine whether ora argument would be necessary or beneficid, thisfirst request was denied. See
Prairie Rivers Network v. IEPA (May 17, 2001), PCB 01-112. The second motion for ora argument
was made by Black Beauty following completion of the posthearing briefing schedule. Having then had
the opportunity to review the posthearing briefs, the Board determined that it would be beneficid to
schedule an ora argument, and did so for July 12, 2001. Ora argument was held as scheduled; Prairie
Rivers, Black Beauty, and |EPA dl participated.®

REGULATORY FRAMEWORK

Statutory Authority

* Black Beauty's hearing exhibits are referred to as “Black Beauty Exh. " |EPA’s hearing exhibits are
referred to as“1EPA Exh. . The supplement to the hearing record (filed viafacsmile by Black
Beauty on May 29, 2001) isreferredto as“Supp. & __.” Prairie Rivers petition for review isreferred
toas“Pet.a " PrarieRivers firg brief isreferredtoas“Pet. Br.at " Black Beauty’ s brief is
referred to as“Black Beauty'sBr.at " IEPA’sbrief isreferredtoas“IEPA Br.at " Vermilion
Coa’samicus brief isreferred to as“Vermilion Br.at __.” IERG samicus brief isreferred to as

“IERGBr.a _." PrarieRiversreply brief isreferredtoas“Reply Br.at .~

®> The July 12, 2001 transcript from the ord argument will bereferredto as“Ora Arg. Tr.at "
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Prairie Rivers permit gpped was brought pursuant to a statutory provision, enacted in 1997,
which authorizes interested third-parties to appeal NPDES permits to the Board. See 415 ILCS 5/40(€)
(2000). Section 40(e) of the Act provides:

1. If the Agency grants or denies a permit under subsection (b) of Section 39 of
this Act, athird party, other than the permit gpplicant or Agency, may petition
the Board within 35 days from the date of issuance of the Agency’s decision,
for ahearing to contest the decision of the Agency.

2. A petitioner shdl include the following within a petition submitted under
subdivison (1) of this subsection:

A. ademondtration that the petitioner raised the issues contained within the
petition during the public notice period or during the public hearing on
the NPDES permit gpplication, if a public hearing was held; and

B. a demondtration that the petitioner is so Stuated as to be affected by the
permitted facility.

3. If the Board determines that the petition is not duplicitous or frivolous and
contains a satisfactory demonstration under subdivision (2) of this subsection,
the Board shdl hear the petition (i) in accordance with the terms of subsection
(8 of this Section and its procedura rules governing permit denid appeds and
(i) exclusvely on the basis of the record before the Agency. The burden of
proof shal be on the petitioner. The Agency and permit gpplicant shal be
named co-respondents. 415 ILCS 5/40(e) (2000) (emphasis added).

Regulatory Obligations

In addition to the statutory framework of Section 40(e) of the Act, severd rules dso guide the
Board' s consderation of this permit appeal. In particular, the provisions of 35 11l. Adm. Code 406.202
and 406.203 are integra to the Board' s determination in this case. They provide as follows:

Section 406.202 Violation of Water Quality Standards:

In addition to the other requirements of this Part, no mine discharge or non-point source
mine discharge shdl, done or in combination with other sources, cause aviolation of
any water quaity stlandards of 35 Ill. Adm. Code 302 or 303. When the Agency finds
that a discharge which would comply with effluent sandards contained in this Part
would cause or is causing aviolation of water quality standards, the Agency shdl take
gppropriate action under Section 31 or 39 of the Environmenta Protection Act to
require the discharge to meet whatever effluent limits are necessary to ensure
compliance with the water qudity sandards. When such aviolation is caused by the
cumulative effect of more than one source, severa sources may bejoined in an
enforcement or variance proceeding and measures for necessary effluent reductions will
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be determined on the basis of technica feashility, economic reasonableness and fairness
to al dischargers. 35 Ill. Adm. Code 406.202.

Section 406.203 TDS Reated Permit Conditions provides:

a)

b)

d)

This Section sets forth procedures by which water quality-based permit
conditionsfor tota dissolved solids, chloride, sulfate, iron and manganese may
be established by the Agency for coal mine discharges. These procedures
apply instead of Section 406.202 whenever a permit applicant eectsto
proceed under this Section. A permittee must comply with water quality-based
permit conditions for total dissolved solids, chloride, sulfate, iron and
manganese established pursuant to this Section instead of Section 406.202.
Public hearings may be required pursuant to 35 Ill. Adm. Code 309.115.

An agpplicant may elect to proceed under this Section by providing the required
information as part of anew or renewed or supplementa state or NPDES
permit gpplication.

The Agency shdl establish permit conditions under this Section if dl of the
following conditions are met:

1) The applicant provesto the Agency that the discharge will not cause an
adverse effect on the environment in and around the recelving stream,
by ether:

A) Demondirating that the discharge will contain a concentration
lessthan or equd to 3500 mg/l sulfate and 1000 mg/l chloride;
or,

B) Through actua stream studies.

2) The applicant provesto the Agency that the discharge will not adversely
affect any public water supply; and

3) The gpplicant provesto the Agency that it is utilizing good mining
practices designed to minimize discharge of tota dissolved solids,
chloride, sulfate iron and manganese.

The Agency may promulgate under 35 11l. Adm. Code 405.101(c) a code of
good mining practices congstent with the definition in Section 406.204.
Compliance with the code of good mining practices shal be primafacie
evidence that the gpplicant is utilizing good mining practices within the meaning
of paragraph (c)(3).



€) Whenever the Agency issues a permit based on this Section, it shal include such
conditions as may be necessary to ensure that:

1) Thereis no adverse effect on the environment in and around the
receiving stream;

2) The discharge does not adversdly affect any public water supply; and

3) The permittee utilizes good mining practices designed to minimize
discharge of totd dissolved solids, chloride, sulfate, iron and
manganese.

f) Whenever the Agency issues a permit pursuant to this Section, [it] may include
as a condition a requirement that the permittee submit to the Agency effluent
datafor tota dissolved solids, chloride, sulfate, iron and manganese. 35 1.
Adm. Code 406.203.

Section 406.202 requires compliance with the generd water quality standards of Section 302
and 303 (Subtitle C) of the Board’ s water regulations. Section 406.203, however, gives an NPDES
permit applicant the option of proceeding under its provisons instead; ecting this option means that
|EPA (rather than a pre-existing series of regulations) establishes “water quality-based permit conditions
for total dissolved solids, chloride, sulfate, iron and manganese . . . for [the] cod mine discharges.” 35
[1l. Adm. Code 406.203(a).

BURDEN OF PROOF/STANDARD OF REVIEW

Section 40(e)(3) of the Act provides that the burden of proof shdl be on the petitioner in third-
party NPDES permit appeals such asthis. 415 ILCS 5/40(¢)(3) (2000). Although thisisthe firgt third-
party apped of an NPDES permit in which a Board hearing has been held since Section 40 was
amended to specificaly authorize the filing of NPDES permit appedls, (See Pub. Act. 90-274, adding
Section 40(e)(1) to the Act effective July 30, 1997), the Board has consstently applied this same
statutory burden in other permit appeals brought under Section 40 of the Act (415 ILCS 5/40 (2000)).
See, e.g., Panhandle Eagtern Pipe Line Company v. |EPA (January 21, 1999), PCB 98-102.

Prairie Rivers argues that a different interpretation of the burden of proof in third-party NPDES
permit appeds should be applied. Specificaly, Prairie Rivers urges the Board to congder the
petitioner’ s burden of proof “together with the language of the Satute limiting the review to the Agency
record and the provision of Section 39(a) of the Environmenta Protection Act that states that permits
shdl only beissued ‘upon proof by the gpplicant’ that the permit *will not cause a violation of this Act or
the regulations hereunder.’” Prairie Rivers Br. a 12, citing 415 ILCS 5/39(a) (2000). Prairie Rivers
further argues that, “while the burden of persuasion is on the petitioner . . . [i]t isfor the gpplicant to
prove to the Agency thet it is eligible for the requested permit.” Prairie RiversBr. a 13. Prarie Rivers
citesto case law from other states (Alabama and Alaska) in support of the proposition that IEPA
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permitting decisions should be reversed if not supported by “subgtantid evidence in the adminigrative
record.” Id. Findly, Prairie Rivers dso argues that with regard to legd questions, the Board is entitled
to ade novo review of IEPA determinations. Id.

Prairie Rivers resffirmed these arguments during the July 12, 2001 ord argument. Specificdly,
Prairie Rivers acknowledged thet as petitioner, it “must show that there were legd errorsor thet . . .
factua determinations were made that were not supported by substantia evidencein the record.” Ord
Arg. Tr. & 7. Prairie Rivers, however, argues that its burden, “isinformed by the burden that went on
below . . . [alnd in this case, the burden below was on the gpplicant, Black Beauty Mining Company, to
prove that it qudified, that it was eigible for the permit it received.” Ord Arg. Tr. a 8.

Black Beauty, IEPA, and IERG oppose Prairie Rivers' interpretation of the burden of proof.
Black Beauty argues that the burden of proof is on the petitioner in a permit apped, regardless of
whether the petitioner is the permit applicant or athird-party. Black Beauty Br. a 9. Furthermore,
Black Beauty maintains that Prairie Rivers bears the burden of showing that, “the permit, asissued by
the Agency, would violate the Act or the Board' sregulaions.” Id. ating Damron v. IEPA (April 21,
1994), PCB 93-215.

Smilarly, IEPA dso argues that Prairie Rivers, as the petitioner, bears the burden of proof in
thismatter. 1EPA dates that, “[s]ince the Petitioner challenged the Agency’ s decision, it must come
forward with the evidence to show that the permit issued by the Agency will cause aviolation of the Act
or the regulations hereunder.” |EPA Br. a 4 (emphasisin origind). 1EPA agrees, however, that the
“substantia evidence’ test isthe appropriate standard by which the Board should review IEPA’s
decison. Id. Inother words, according to IEPA, if its decison is supportable by substantia evidence
in the record, then it must be sustained. 1d.

Black Beauty and |EPA reiterate these positions during oral argument. First, IEPA dtates that,
“for the petitioner to bring athird-party permit apped at a bear minimum it must provide some evidence
to show that the permit asissued will cause aviolation of the [A]ct or theregulations” Ord Arg. Tr. a
17. Likewise, Black Beauty argues that the nature of this apped (third-party) does not change the
burden of proof from that which is gpplied in permit apped s when the gppellant is the permit holder.
Ord Arg. Tr. a 33. Black Beauty maintainsthat Prairie Rivers, “must prove thet this permit as written
will cause aviolaion of lllinoislaw.” 1d.

Fnally, IERG' s arguments support the positions of Black Beauty and IEPA. Specificdly, IERG
dates, “[i]t haslong been clear in lllinois that in appeds of decisons by the IEPA regarding permits, ‘the
burden of proof shdl be on the petitioner.”” IERG Br. at 3, citing 415 ILCS 5/40(€)(3) (2000).

The Board concludes that Section 40(e)(3) of the Act unequivocaly places the burden of proof
on the petitioner, regardless of whether the petitioner is a permit gpplicant or athird-party. See 415
ILCS 5/40(e)(3) (2000). As petitioner, Prairie Rivers bears the burden of proving that the permit, as
issued, would violate the Act or Board regulations.
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Related to the burden of proof issue is the standard of review. Pursuant to the Board's opinion
in Waste Management, Inc. v. IEPA (November 26, 1984), PCB 84-45, PCB 84-61, PCB 84-68
(consolidated), IEPA’ s decision to issue the permit in this instance must be supportable by substantial
evidence. Thisdoes not, however, shift the burden away from the petitioner, who aone, bears the
burden of proof in this matter.

SCOPE OF BOARD REVIEW

Section 40(e)(3) of the Act directs the Board to consider the petition “exclusively on the basis
of the record before the Agency.” 415 ILCS 5/40(e)(3) (2000). Section 105.212(b) of the Board's
procedura rules provides alisting of the information that isto be included in IEPA’s adminidrative
record, including:

1) Any permit application or other request that resulted in the Agency’sfind
decison;

2) Correspondence with the petitioner and any documents or materials submitted
by the petitioner to the Agency related to the permit application;

3) The permit denid letter that conforms to the requirements of Section 39(a) of
the Act or theissued permit or other Agency fina decison;

4) The hearing file of any hearing that may have been hed before the Agency,
including any transcripts and exhibits, and

5) Any other information the Agency relied upon in making itsfind decison 35lI.
Adm. Code 105.212(b) (emphasis added).

Section 105.214(a) of the Board' s procedura rules aso addresses the scope of review. It
provides, in pertinent part, that the hearing before the Board, “will be based exclusvely on the record
before the Agency at the time the permit or decision was issued, unless the parties agree to supplement
the record pursuant to Section 40(d) of the Act.” 35 Ill. Adm. Code 105.214(a).

Prairie Rivers argues that generdly, “there are sound policy reasonsfor . . . limiting the Board's
review to the record before the Agency.” Prairie RiversBr. a 11. Prairie Rivers acknowledges,
however, that under some circumstances, the Board should consider evidence outside the record, such
as when IEPA record is dlegedly incomplete, or when there are dlegations of improper conduct in the
permitting process.

Black Beauty’s interpretation of the statutory scope of review isbroader. Black Beauty
maintains that Prairie Rivers “effectively agreed to supplement the record” and that Prairie Rivers,
“[hlaving supplemented the evidentiary record itsdlf . . . haswaived any contention it might otherwise
have that the Board is limited in deciding this case on the basis of the Record before IEPA done.”
Black Beauty Br. a 4. At hearing, Black Beauty sought to introduce into evidence various materids
which it offered to refute Prairie Rivers dlegations, but which were not necessarily part of IEPA’s
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record. Many of these documents were admitted without objection of Prairie Rivers or IEPA.
Accordingly, Black Beauty asks the Board to consider this case based not only on the record before
|EPA, but dso on those documents admitted during the hearing conducted by the Board' s hearing
officer. Black Beauty Br. at 5.

|EPA did not address thisissue in its posthearing brief. It isworth noting, however, that |EPA
did not object during hearing to Black Beauty’ sintroduction of evidence that was not in its
adminigrative record.

In addressing the scope of review for this permit apped, the Board is bound by the clear
directives of Section 40(e)(3) of the Act (415 ILCS 5/40(e)(3) (2000)). Accordingly, for purposes of
this gpped, the only information the Board may properly consder is that information that was before
IEPA below.

The Board has congstently held that in permit appedls, its review is limited to the record that
was before |IEPA at the time the permitting decison was made. See Community Landfill Company v.
IEPA (April 5, 2001), PCB 01-48, PCB 01-49 (consolidated); Panhandle Eastern Pipe Line Company
v. |[EPA (January 21, 1999), PCB 98-102; and West Suburban Recycling and Energy Center, L.P. v.
IEPA (October 17, 1996), PCB 95-199, PCB 95-125 (consolidated); Alton Packaging Corp. V.
PCB, 162 Ill. App. 3d 731, 516 N.E.2d 275 (5th Dist. 1987) (court affirmed Board, holding that
scope of Board' s review in permit apped is limited to record before permitting agency). Alton
Packaging, 162 11l. App. 3d at 738, 516 N.E.2d at 280. Moreover, Section 40 of the Act (415 ILCS
5/40 (2000)) does not differentiate between the scope of review in permit appeals brought by permit
holders and those brought by third parties.

Accordingly, the Board rejects Black Beauty’ s argument that Section 105.214(a) provides a
basis for supplementing the record in this proceeding by agreement of parties. Section 105.214(a)
provides the parties may agree to supplement the record pursuant to Section 40(d) of the Act. 351II.
Adm. Code 105.214(a). Section 40(d) of the Act provides for supplementation of the record in
gppedls involving permits issued pursuant to Section 9.1(c) of the Act. 415 ILCS 5/40(d) (2000).
Section 9.1(c) of the Act pertains only to the establishment of permitting programs under the Clean Air
Act. 415ILCS5/9.1(c) (2000). Therefore, reading dl of these statutory provisions together, Section
105.214(a) dlows for supplementation of the administrative record by agreement of partiesin gppeds
involving Clean Air Act permits. Since the permit at issue in this caseis an NPDES permit, and since
there are no pecific procedures allowing for supplementation of the record in NPDES permit appeals,
the Board' sreview islimited, pursuant to Section 40(e)(3) of the Act, to the record that was before
|EPA during its permit review process. See 415 ILCS 5/40(e)(3) (2000).

FINDINGS OF FACT

The Permitting Process

The events leading to this NPDES permit gpped are Sraightforward. Black Beauty has certain
mining rights to cod reservesin east-centrd Illinois. Once dl necessary permits have been issued,
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Black Beauty intends to mine Herrin No. 6 cod, which exigs a a depth of roughly 200 feet below land
surface. |IEPA Br. a 1. The cod reserveis described as “the largest remaining low sulfur cod in
lllinois” 1d.

Black Beauty estimates that the mine will produce between two and three million tons of coa
per year. Tr. a 383. The cod will be shipped viarail to apower plant. Tr. at 383-84. Initspublic
comment, Vermilion Cod estimates that the cod mined from this site will produce, “more than 100
billion kilowatt- hours of eectric energy, at less than one-fifth the fuel cost of naturd gas” PC 25 & 2.
Vermilion Cod aso contends that the mine contains at least 40 million sdegbletons of cod. Id.

The surface fadilities a the mine include:

the hole in the ground to enter and leave the mine. . . an air shaft that enables ventilation
of themine. . . sediment ponds to control drainage in the disturbed aress.. . . arefuse
pile. .. apreparation plant which more or lessjust washes the cod [through] a gravity
Separation process . . . no chemicals [are] used other than some flocculents, the same
sort of flocculents that you would see used at the Georgetown water treatment facility. .
. therewill be arailroad . . . [and] an office, maintenance building. Tr. at 384-5.

| EPA describes the sedimentation basins as follows:

[t]he surface run-off from the mine property will be collected into three basins,
designated as, 003B, 003A, and 003. These basins are connected in series. The series
basin system has been designed with a capacity equd to the runoff volume froma 10
year, 24 hour precipitation event of approximately 4.5 inches. The Outfal 003
discharge structure is designed to hold discharges resulting from a 100-year, 6-hour,
storm event of agpproximately 4.65 inches. |EPA Br. a 2; R. at 583.

On March 8, 2000, Black Beauty submitted an application for acod mining and reclamation
operating permit (Application) to the lllinois Department of Natura Resources, Office of Mines and
Minerds (DNR). R. a 616. On May 15, 2000, |EPA received a copy of this Application. 1d. The
goplication for an NPDES permit is contained in the Application originadly submitted to DNR. Tr. at
380-81. Also contained in the Application is a section that alows an applicant to identify whether it is
seeking an NPDES permit and whether it is seeking a Subtitle D permit. Tr. a 382; SeeR. a 617. In
its Application, Black Beauty checked the boxes for both the NPDES and Subtitle D permits. Id.

On Jduly 31, 2000, Larry Cridip of the IEPA’s Mine Pallution Control Program, Bureau of
Water, requested that a hearing be held regarding Black Beauty’ s application for an NPDES permit. R.
at 1. Public concern over the proposed mine and permit appears to have been the impetus for the
hearing. R. at 1-7.

On August 2, 2000, IEPA issued public notice of the draft NPDES permit. IEPA Br.a 2. On
September 20, 2000, it conducted a public meeting on the permit, and held a public hearing a week
later, on September 27, 2000. Tr. a 96. Due to the “ obvious public interest” in the proposed mine
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and permit, IEPA decided to hold a public meeting in advance of the hearing in an attempt to make the
hearing itsdf more “sufficient.” 1d. The public meeting was held at the Georgetown High School and
condgted of the “Illinois EPA, Vermilion County Department of Public Hedlth, the Illinois Department of
Natural Resources, [Prairie Rivers], and another group of concerned citizens from the area [with]
information boothsthere.” Tr. at 15.

Prairie Rivers participated in both the public meeting and public hearing. It provided ora
testimony, questioned |EPA participants, and filed written comments. Tr. at 14. Between 150 and 200
people attended the public hearing. |EPA Br. a 3; Tr. a 16. A number of the attendees were
members of Prairie Rivers, some live in such proximity to the Little Vermilion watershed that they will be
affected by the permit. Tr. a 16; Pet. at 2.

Following the public hearing, there was a 30-day public comment period. Numerous comments
were submitted to IEPA. Tr. a 96. After the close of the record, |EPA,

evauated the information that was brought in, assessed the issues which came to the
surface . . . prepared a response to the summary, drafted the revisions to the permit,
discussed and reached consensus with [the United States Environmenta Protection
Agency (USEPA)] on the substance of that permit as modified, and proceeded to issue
that permit . . . on December 27th. Tr. a 96-7.

USEPA was consulted regarding issuance of this permit because, “[t]hisisajoint state and
federd discharge permit” for which IEPA isthe delegated authority in lllinois. Tr. a 97. Aspart of the
delegation of authority to IEPA, USEPA retains some oversight responsibilities with regard to NPDES
permits. 1d. 1EPA witness Toby Frevert (Frevert) testified that USEPA’sinterest in this particular
permit was, in his opinion, the result of public interest. Tr. at 98. USEPA origindly objected to the
draft NPDES permit, but through discussions with IEPA, changes were made to the permit to which
USEPA ultimately agreed. Tr. a 97; R. at 942-43.

The find NPDES permit was issued to Black Beauty on December 27, 2000. Tr. at 97; IEPA
Br. a 3; R. at 953.

The Permit

The NPDES permit alows Black Beauty to discharge intermittently (in response to precipitation
events) from Outfal 003. Severd of the permit conditions are particularly relevant to the Board's
andysis of thisapped. They are speciad conditions 11 and 12.

Specia Condition No. 11: Biologicd Invertory

The permittee must prepare a study plan for approva by the Agency that addressesa
biologicd inventory of the Little Vermilion River in the vicinity of the proposed mine.
This study plan is due within 60 days of the effective date of this permit. The Agency
will review and provide comments leading to the gpprovd of the study plan within 45
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days of itsreceipt. The field work for the inventory will occur during the first spring and
summer following issuance of the permit.

Before runoff impacted by mining operationsis discharged, two components of the
aqudtic life community of theriver, fishes and unionid mussds, must be inventoried in the
Little Vermilion River. The gtes of these inventories will be immediately upstream and
downstream of the confluence of the unnamed tributary that will receive the mine
discharge. These steswill be chosen such that areas of smilar physical habitat will be
contained in each area. Before the actud aguatic life inventories begin, the habitat of
each dte must be evauated and boundaries for each of the two survey sites established
S0 that direct comparisons of aquatic life between the sites may be facilitated.

Theinventory of fishes shdl be conducted in both spring and summer with a minimum of
one day of collection effort for each season, i.e,, one-haf day of effort per Ste per
Season. The study plan must identify the sampling gear to be used, which must include
eectrofishing and seining. All habitats supporting fish must be sampled including riffles,
runs and pools. The study must strive to both quditatively and quantitatively
characterize the sites. Specid attention must be paid to the identification of endangered
or threatened species. |If these species are encountered, every effort must be made to
return them unharmed to the river. Voucher specimens may be retained for threatened
or endangered species only with the permission of the Illinois Department of Naturd
Resources (IDNR). In order that ardevant comparison of the exigting fish community
may be made between the two Sites, the Index of Biologicd Integrity (IBI) or smilar
indicator of the hedlth of the fish community will be caculated for each Ste. Attention
will aso be paid to the hedth and physica condition of fish collected, including the
incidence of externa physica deformity and disease. The report for the fish inventory
must include the species and quantity of fish collected a each Ste dong with the length
and weight of the larger species captured such that comparisons of gpecies composition
and biomass maybe made.

The mussd inventory must be conducted once, during a period in the summer when
gream flows are low, vishility high and mussals will be easily detected. At least one-
haf day of effort isrequired for each Ste. Species collected must be vouchered with
dead shdlls whenever possible. Living specimens may be taken as vouchers only with
the permission of the IDNR. The mussd survey must gtrive to identify al pecies
present at each Ste, the numbers collected for each species and whether each individua
collected was an adult or juvenile. Every effort must be made to release mussalsin the
same habitat from which they were collected. Similar areas and types of habitats must
be sampled at each Sitein order that a comparison of the Sites may be made.

Specia Condition No. 12: Water Qudity Monitoring

The permittee will monitor discharge and receiving stream water qudity during discharge
events. Water qudity must be monitored at the following sites during discharge events:
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1. Outfall 003

2. Theunnamed tributary of the Little Vermilion River upstream of the confluence with
the discharged permitted effluent.

3. ThelLittle Vermilion River upstream of the confluence of the unnamed tributary
recaiving the effluent.

4. TheLittle Vermilion River downdream of the confluence of the unnamed tributary
receiving the effluent at a point where mixing with the unnamed tributary has been
demondtrated to be complete.

5. ThelLittle Vermilion River (Georgetown Lake) immediately above the Georgetown
dam.

All samples will be collected by the grab method. Little Vermilion River sites (#3 and
#4) shdl be sampled a atime sufficiently delayed from the onset of dischargeto dlow
downstream travel such that samples from site #4 will include the contribution from the
discharge. All samples, including the effluent sample collected for each studied sorm
event will be andyzed for each parameter listed in the table below.

This monitoring program will begin with theinitid discharge from the sedimentation
basins and continue for every discharge event up to and including ten events per year.
One round of sampling from the five locations given aboveis required for each
discharge event. If sampling results at Ste #4 exceed the trigger concentrations given in
the following table, the biologica inventory specified in Specid Condition #11 must be
repeated during the next spring and summer sampling season. If trigger concentrations
are exceeded due to upstream sources apart from the Vermilion Grove Mine discharge,
the permittee may document this condition and demondrate to the Agency that no
additiona biologica inventories should therefore be required.

Substance/Units STORET Minimum Reporting Biological
Number Level (MDL) Inventory Trigger
Concentration
Field pH* standard units 400 Tenth of astandard unit <6.5 or >9.0***
Totd Dissolved Solids mg/L 70300 50 500 mg/L
Chloride mg/L 940 5 250 mg/L
Sulfate mg/L 945 5 250 mg/L
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Totd Mercury ng/L 71900 10 1,300 ng/L
Totd and Dissolved Metals Totd metals except
for iron**
Baium pglL 1007/1005 | 10 2,500 pg/L
Boron pg/L 1022/1020 | 10 500 pg/L
Cadmium pg/L 1027/1025 |3 135 ug/L
Chromium (trivdent) pg/L 1034/1030 |5 1,800 pg/L
Copper pg/L 1042/1040 | 10 205 g/l
Iron pg/L 1045/1046 | 50 500 pg/L
Lead pg/L 1051/1049 |5 1485 pg/L
Manganese pg/L 1055/1056 | 10 500 pg/L
Nickd pg/L 1067/1065 | 25 500 pg/L
Siver pglL 1077/1075 |3 25 uglL
Zinc pglL 1092/1090 | 100 500 pg/L

* FHdd measurement

** Tota metals are regulated under water quality standards except for iron, which is a dissolved metds
standard. Hardness based metdstriggers are based on a Little Vermilion River hardness value of 244

mg/L

*** |f pH isin violation of water quaity Standard a Ste #4 and the effluent is not in compliance with

the pH permit limit, abiologica inventory requirement is triggered.

Mg/L = milligrams per liter; pg/L = micrograms per liter; ng/L = nanograms per liter

As part of the same collections described above, the following parameters must be reported only.
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Substance/Units STORET Number Minimum Reporting L evel
(MDL)

Air Temperaturer °C 20 Tenth °C
Water Temperature* °C 10 Tenth °C
Feld Dissolved Oxygen* mg/L 299 Tenth of amg/L
Fed Conductivity* pmhos 94 Nearest Whole Number
Volatile Suspended Solids mg/L 535 Nearest Whole Number
Tota Suspended Solids mg/L 530 Nearest Whole Number
Totd Ammoniaas N mg/L 610 0.01
Alkalinity mg/L 410 50
Totd Acidity mg/L 70508 50
Hardness (as CaCO3) mg/L 900 Nearest Whole Number

* Fdd measurement

Within 60 days of receipt, al information, data and reports prepared in response to Specid Condition

Nos. 11 and 12 shdl be submitted to the Agency . . .. R. at 962-64.

The Apped

On January 30, 2001, Prairie Riversfiled this apped of the NPDES permit pursuant to Section
40(e) of the Act. 415 ILCS 5/40(e) (2000). Initsapped, Prairie Rivers raises a number of issues,
both procedura and substantive, in support of its argument that the NPDES permit issued to Black

Beauty shoud be revoked.

Prarie Rivers dlamsthat its concerns for potentia damage to the environment “were confirmed”
by comments provided by the Illinois Nature Preserves Commission (Commission) and by DNR. Pet.
a 2. Prarie Rivers maintains that during the public hearing held on September 27, 2000, and in
comments submitted theresfter, it raised concerns regarding the draft NPDES permit. They included:
(8 falure to specify mixing zones, (b) improper consderation of nonpoint source runoff as contributing
to dilution of discharge; () potentia for violation of Illinois water quaity standards; (d) no guarantee
that al stormwater would be collected and treated prior to discharge; (€) incomplete antidegradation
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andysis, and (f) potentia exacerbation of existing water quality problemsin drinking water supply for
the Village of Georgetown. Pet. at 3.

Prarie Rivers cdlamsthat the fina permit, issued on December 27, 2000, contains “most of the
defects that were identified by [it] in the draft permit.” Pet. a 4. Inits petition for review, Prairie Rivers
identifies the following aleged areas in which IEPA’s andyss and the find NPDES permit are flawed:

a) insufficient monitoring requirements (i.e., no provision for continuous flow monitoring to
ensure that three to one dilution ratio is met);

b) no requirement for whole effluent toxicity (WET) monitoring;

) |EPA improperly relied upon “grosdy flawed” Advent Stormwater Mixing Zone
Evaudion (Pet. a 4); and

d) no proper antidegradation anaysd's, including lack of biologicd study in receiving water
to assure protection of existing uses. See generdly, Pet. a 4-5.

In addition to these dleged substantive deficienciesin the permit, Prairie Rivers dso chalenges
the procedures utilized by IEPA prior to issuance of the find NPDES permit. Tr. a 36. Specificaly,
Prairie Rivers objects to the fact that the final permit is the result of what it characterizesasa*“very
defective permit-writing process [in which] [t]he public was denied its right under the Clean Water Act
and lllinois law to participate in reviewing and commenting on permit conditions that are criticd to the
future of the Little Vermilion River and the unnamed tributary.” Prairie RiversBr. at 1.

|EPA filed its 980 page adminidrative record on March 2, 2001, and supplemented it with an
additional 16 pages on March 21, 2001. A two-day hearing was conducted by a Board hearing officer
on May 1 and 2, 2001. Black Beauty filed severd waivers of the decision deadline; the last extended
the deadline for Board action to August 10, 2001.

DISCUSSION

Public Participation in Permitting Process

Prarie Rivars Argument

Prairie Rivers chalenges the procedures employed by IEPA prior to issuance of the fina
NPDES permit. Specificdly, Prairie Rivers argues that it should have been dlowed an opportunity to
review information submitted by Black Beauty after close of the public comment period, and that the
find NPDES permit should have been available for public comment and review prior to its issuance by
IEPA. Prairie RiversBr. a 14.

Prairie Rivers cites to the public participation provisons of the Clean Water Act in support of its
position that IEPA’s process is flawed. Section 101(€) of the Clean Water Act provides:
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Public participation in the development, revison, and enforcement of any regulation,
gtandard, effluent limitation, plan, or program established by the Administrator or any
State under this chapter shal be provided for, encouraged, and asssted by the
Adminigrator and the States. Prairie Rivers Br. at 15, citing 33 U.S.C. §1251(e).

Prairie Rivers dso relies upon Section 402 of the Clean Water Act (33 U.S.C. 81342) as
requiring “effective public participation . . . in the drafting of NPDES permits.” Prairie RiversBr. at 15.
Findly, Prairie Rivers clamsthat, unlike what hgppened in this case, the NPDES permit drafting
process should be conducted in a“fishbowl-like” atmosphere. Prairie Rivers Br. at 15, citing Adamsyv.
USEPA, 38 F.3d 43, 52 (1st Cir. 1994).

Prairie Rivers argues that the decison in Village of Sauget v. IPCB, 207 I1l. App. 3d 974, 566
N.E.2d 724 (5th Digt. 1990), dictates that Black Beauty’ s permit be remanded to IEPA. In Sauget, the
appdlate court held that IEPA improperly issued afina permit in which new conditions were added
after the close of the public comment period and without providing the permit applicant or another
interested party with notice of the new conditions prior to issuance of the permit. Prairie Rivers argues
that the Stuationin Sauget issSmilar to that currently before the Board and that, as aresult, the permit
should be revoked and remanded to IEPA for further consideration.

|EPA’ s Response

|EPA maintainsthat it “followed dl the applicable provisons of an NPDES permit public
participation process.” |EPA Br. a 7. IEPA directsthe Board to Sections 309.115 through 309.119
of the Board' s water regulations as being applicable to the issue of public participation. |EPA Br. at 7.
These sections provide: (1) that IEPA hold a public hearing if asignificant degree of public interest in
the draft NPDES permit exists (35 11l. Adm. Code 309.115); (2) that IEPA issue public notice of the
draft permit and public hearing (35 1ll. Adm. Code 309.116); (3) that any person is permitted to submit
ora or written public comment on the draft permit (35 Ill. Adm. Code 309.117); (4) that IEPA hearing
officer prepare and make available to the public a* hearing file’ (35 Ill. Adm. Code 309.118); and (5)
that following the public hearing, “the [IEPA] may make such modificaions in the terms and conditions
of proposed permit as may be appropriate.” 35 Ill. Adm. Code 309.119 (emphasis added). |EPA Br.
a 7. 1EPA datesthat it complied with each of these procedurd requirements. Id.

Black Beauty's Response

Black Beauty echoes IEPA’s arguments by stating that |EPA, “ scrupuloudy adhered to the
[llinois regul ations that establish the procedures that agency must follow in issuing an NPDES permit.”
Black Beauty Br. at 27. Black Beauty arguesthat, in order to prevail, Prairie Rivers must prove that
|EPA violated a regulation regarding public participation. Black Beauty Br. at 28. Black Beauty
suggedtsthet al Prairie Riversisdoing in this case is suggest that the applicable regulations be changed.
Id. Black Beauty further notes that Prairie Rivers argument for goplicability of the public participation
procedures of the Clean Water Act (CWA) is“basdless’ insofar asthe CWA does not apply. 1d.
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Black Beauty dso respondsto Prairie Rivers reliance on the Sauget case. Black Beauty Br. at
29. Black Beauty claims that Sauget is distinguishable because the permit gppellants were not third-
parties, but were the permit gpplicant and a mgjor industria facility that discharged into the gpplicant’s
treatment works. 1d. Since the regulations only require natification of sgnificant changes be given to the
goplicant, and not a third-party such as Prairie Rivers, Black Beauty arguesthat Prairie Rivers has not
been denied an opportunity to participate in the process. Black Beauty Br. a 30.

Board' s Finding

The Board finds thet Prairie Rivers has failed to show that it was denied a meaningful
opportunity to participate in the permit process before IEPA. The record is clear that IEPA provided
Prairie Rivers, and other interested members of the public, with a reasonable opportunity to participate
in the process. Once IEPA learned of the ssgnificant public interest in this NPDES permit, it proceeded
to schedule not only a public hearing, but a prdiminary public meeting a which time information
regarding the permit application and draft permit was fredy exchanged and questions regarding the
public hearing were answered. Prairie Rivers was provided an opportunity to participate in the public
hearing by providing tesimony and questioning witnesses. Additiondly, Prairie Rivers aso participated
in apublic comment period by submitting written commentsto IEPA.

The Board notes that since Section 40(e) of the Act (415 ILCS 5/40(e) (2000)) was enacted in
1997, this gpped isthe firgt third-party gpped in which a hearing has been held and in which the Board
will make afina, gpped able determination on the merits. Nonetheless, the statutory language, for
purposes of this case, is not ambiguous. Moreover, lllinois has specific regulations setting forth the
procedures |EPA must follow in issuing an NPDES permit. See 35 I1l. Adm. Code 309.108, 309.109,
309.115, and 309.119. IEPA complied with these procedures. Prairie Rivers arguments that IEPA
should have provided additiona opportunities pursuant to USEPA guiddines and the CWA are not
persuasive, because these federal procedures are ingpplicable here.

Accordingly, the Board finds that the permitting process was fair and reasonable and that IEPA
complied with dl regulatory “public participation” requirements in issuing the permit.

Applicability of 35 I1l. Adm. Code 406.203

Many of Prairie Rivers arguments are based on the aleged falure of the NPDES permit to
meet certain water quaity standards (35 I1l. Adm. Code 302 and 303, generdly). Black Beauty and
|EPA argue that the complained of water quaity standards do not gpply to this permit or to Black
Beauty’ s discharge.

Black Beauty argues that, as the permit applicant, it had the option to: (a) elect to proceed
under 35 Ill. Adm. Code 406.202, which requires compliance with the general water quality standards
of 3511l. Adm. Code 302 or 303; or (b) elect to proceed under 35 Ill. Adm. Code 406.203, which
provides water quality permit conditions specifically developed for cod mine discharges. Tr. a 382.

At hearing, Eric Fry, an employee of Black Beauty, testified that if acod mine wishesto take advantage
of the water quaity permit conditions of Section 406.203, it must affirmetively “opt” to do so by
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checking the appropriate box in the operating permit application submitted to both DNR and IEPA. 1d.
Fry testified that Black Beauty “opted” into Section 406.203. Tr. at 383.

The language of Section 406.203 is very clear. Subsection (@) provides that, “[t]hese
procedures apply instead of Section 406.202 whenever a permit gpplicant eects to proceed under this
Section.” 35 1ll. Adm. Code 406.203(a) (emphasis added). Furthermore, subsection (b) clearly gives
the permittee the option of making the dection:

An agpplicant may elect to proceed under this Section by providing the required
information as part of anew or renewed or supplementa state or NPDES permit
application. 35 Ill. Adm. Code 406.203(b).

The Board findsthat 35 I1l. Adm. Code 406.203(a) dlows IEPA to establish specific water
quaity standards for coa mine discharges for totd dissolved solids, chloride, sulfate, iron, and
manganese. The plain language of this regulation dlows a permit applicant the choice of proceeding
under the Section 406.203 standards or the genera water quality standards of 35 I1l. Adm. Code 302
and 303. 35 I1I. Adm. Code 406.203(a), (b). Therecord in thiscaseis clear asto Black Beauty’s
election to proceed under the provisons of Section 406.203. Tr. at 383; R. a 618. Because the plain
language of the regulation clearly and unambiguoudy alows a permittee to make this eection, the Board
concludes that the general water quality standards of 35 I1l. Adm. Code 302 and 303 do not apply to
cod mine discharges from Black Beauty’s mine for chloride, sulfate, iron, or manganese, snce a specific
election was made in the permit gpplication to proceed according to the conditions contained in 35 111.
Adm. Code 406.203. Rather, the site specific requirements of 35 11l. Adm. Code 406.203 and the
NPDES permit itself gpply to Black Beauty’s discharge. As discussed below, the Board dso finds that
these conditions are protective of the environment and of the unnamed tributary that will receive
discharge from Black Beauty’s mining operations.

Sufficiency of Permit

Monitoring/Dilution Ratio

Prairie Rivers Argument. Prairie Rivers asserts that the permit should require proper
monitoring to prevent violations of the water quality sandards. Specificdly, Prairie Rivers argues that
the permit issued to Black Beauty does not include the monitoring requirements that will assure athree-
to-one dilution rateis achieved. Prairie Rivers Br. at 23-24. Indead, Prairie Rivers dleges that the
permit ingppropriately leaves the monitoring to a Sde arrangemernt, i.e., to a plan to be developed by
Black Beauty 180 days after the issuance of the permit. Prairie Rivers Resp. Br. a 14. Prairie Rivers
maintains that 40 C.F.R. 122.48 requires monitoring to be included in the permit and that 35 11I. Adm.
Code 309.141(d) and Section 122.48 require lllinois NPDES permits to comply with federal
monitoring requirements. Prairie Rivers Br. a 23.

Prarie Rivers dissatisfaction with the monitoring requirements focuses on Permit Condition No.
11(a) and its sediment pond operation and maintenance provisons. Prairie Rivers Br., Exh. E & 6.
Permit Condition No. 11(a) setsforth asfollows:
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There shdl be no offgte discharge from Outfal 003 caused by any source other than
precipitation, or during “no flow” or “low flow” conditionsin the recaiving stream. For
purposes of this paragraph “low flow” shal be defined as any condition wherein
upstream flow available for mixing with the discharge from Outfall 003 is less than three
times the flowrate being discharged from Outfal 003. Offgite discharge from thisfacility
is gpproved only a such times that sufficient flow exigisin the recaiving stream to insure
that water qudity standardsin the stream beyond the mixing zone will not be exceeded.
... Attimes of discharge and monitoring of Outfal 003, recelving stream flow rates
shdl be determined and submitted with discharge andysis results (Discharge Monitoring
Reports) to demongtrate that adequate mixing is provided to insure water quaity
gandards are not exceeded in the receiving stream. Within 180 days of the effective
date of this permit, the permittee shal submit an operationd plan specifying the
procedures to be utilized to accomplish the requirements of this paragraph. |EPA Exh.
1at6.

While the preceding condition requires Black Beauty to demondtrate that adequate mixing is available,
i.e., theavailable dilution is more than 3 to 1, the condition alows the permittee 180 days after the
effective date of the permit to develop the actual monitoring protocols needed to make that
demondtration. As noted above, Prairie Rivers argues that IEPA should have included in the permit the
actua monitoring protocols that Black Beauty must use to demongtrate that adequate mixing is available
upon discharge.

|[EPA’s Response. |EPA’ s response rgjects Prairie Rivers concern regarding the dilution and
monitoring requirements. Firs, IEPA dates that the permit contains the dilution provisons found in the
Board' s regulations for mine-related water pollution at Section 406.104 (35 I1l. Adm. Code 406.104).
IEPA Br. a 13. 1EPA explainsthat under the Board regulations, dilution of mine dischargeis
permissible aslong as the effluent is given the best trestment available prior to discharge. 1d. Further,
|EPA citesto a Board opinion concerning the mine-related weter pollution control regulations, in which
the Board states that the controlled release of water containing high levels of tota dissolved solids during
periods of naturdly occurring high flow in streamisnot dilution. 1d. For thisreason, IEPA states that
the permit allows Black Beauty to discharge only during wet weather conditions and requires that the
dilution ratio in the receiving sream be 3to 1. IEPA Br. a 13, 15. Finally, IEPA maintainsthat the
monitoring protocols provided in the permit are adequate. Tr. at 105.

Black Beauty's Response. Black Beauty dates that Prairie Rivers contention regarding the
monitoring requirements is without substantive merit. Black Beauty arguesthat the 3 to 1 dilution
requirement does not violate Section 302.102(b). Black Beauty Br. at 26. In thisregard, Black Beauty
assarts that “ dilution of the Discharge by the receiving weters of the Tributary (and vice-versawith
respect to TSS[total suspended solids]) would be accomplished within one hundred feet downstream
of Outfal 003, well before the Tributary entersthe River.” 1d. Furthermore, Black Beauty offered an
exhibit at hearing, which was admitted as Black Beauty exhibit 56, which demondtrates that the
monitoring plan has, in fact, been defined and submitted to IEPA. While the Board does not look to the
subgtance of this plan, it is worth noting that such a plan was actudly submitted pursuant to the 180 day
requirement of the NPDES permit.
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Boad' sFinding. Firg, the Board notes that the requirement concerning available mixing was
not part of the origind draft permit. See Prairie RiversBr., Exh. B a 6. It gppears asif the Agency
included the available mixing requirement in the final permit in response to comments received on the
draft permit concerning low flow conditionsin the unnamed tributary. Condition No. 11 of the find
permit clearly prohibits any discharge from Outfal 003 when the dilution ratio islessthan 3to 1. The
Board finds that this requirement, coupled with Black Beauty’s obligation to develop and utilize
discharge monitoring procedures, addresses Prairie Rivers: concern regarding potentia violation of
water quality standards during low flow conditions.

Likewise, the Board finds that alowing Black Beauty 180 days from issuance of the permit to
develop amonitoring plan is not incongistent with gpplicable regulations, especidly since the condition
appeared for thefirgt timein the find permit. The Board believes that the 180-day period provides a
reasonable amount of time for Black Beauty to develop an appropriate plan to comply with the permit
condition based on ste-specific factors. In thisregard, the Board aso notes that Black Beauty is ill
subject to the offgite discharge prohibition during times of “no flow” and “low flow” during the 180-day

period.

The Board concludes that Prairie Rivers has faled to demongirate that the terms of the permit
pertaining to mixing and discharge monitoring requirements, will cause aviolation of the Act or of Board
regulations.

Advent Study/Nondegradation

Prairie Rivers Argument. The Advent Study (Study)® was submitted to |EPA by Black Beauty
after IEPA’ s public hearing to address concerns raised regarding the potentid for water quaity impacts
and degradation of the receiving stream. Prairie Rivers Resp. Br. at 19. Because the Study was
submitted after the close of the public hearing and public comment period, Prarie Rivers criticizesthe
fact that it was not made available for public review and comment. PrairieRiversBr. a 22. In
addition, Prairie Rivers argues that the Study is serioudy flawed and that, hed it been given the
opportunity, Prairie Rivers would have discussed these flaws with IEPA prior to issuance of the permit.
Prarie Rivers Br. a 24.

Prarie Riversis adso critical of the nondegradation anays's performed by IEPA (Prairie Rivers
Br. a 21), and maintains that the Study doesllittle to aleviae its concerns. Prairie RiversBr. at 24.
Prairie Rivers contends, therefore, that the Board should remand the issue of compliance with the
nondegradation rules back to IEPA for a proper nondegradation demonstration that alows for public
participation. Prairie Rivers Resp. Br. a 19.

°*Advent Study” refers to the report prepared for Black Beauty by Advent Group, Inc. dated October
20, 2000. Thereport is marked as petition exhibit A.
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Prairie Rivers suggests tha the Study is not rdiable because, ingtead of using maximum permit
effluent limits to mode water qudity impacts, the Study is based on surrogeate data. Prairie Rivers Resp.
Br. a 19. Inthisregard, Prairie Rivers notes that the concentrations of the surrogate data are much
lower than the maximum permit effluent limits contained in the find permit, and are therefore not reliable.
Prarie Rivers Br. a 24.

Prarie Rivers aso questions the Study’ s rdiance on an arithmetic average for establishing water
qudity data. Prairie Rivers Br. at 20. According to Prairie Rivers, thisis problematic because the
smulated background conditions underestimate the actua background water quaity of the receiving
sream. Id. Prarie Riversfurther contends that because an arithmetic average eliminates higher levels of
pollutants from cons deration, the Study

underestimates the actud levels of contaminants that may enter the receiving stream fallowing a
discharge from Outfdl 003. 1d.

Prairie Rivers further asserts that the Study is based on an incorrect assumption that mixing
occurs ingtantaneoudy. Prairie Rivers Reply Br. a 20. Prairie Rivers notes that Dean Vlachos, an
engineer from Advent Group, and the person responsible for preparing the Study, tetified that complete
mixing would occur at gpproximately 100 feet from Outfal 003. Id.; Tr. at 328. Moreover, |IEPA
edimated that mixing would be complete at gpproximately 200 feet from Outfall 003. Tr. at 159.
|EPA dso tedtified that the entire flow of the stream may be used for dilution. Tr. a 163. Prairie Rivers
disagrees with these IEPA assumptions and contends that if the permit alows the entire flow of the
stream to be used for dilution purposes, then the permit should be found to violate 35 I1l. Adm. Code
302.102 (b)(6) and (b)(10) and 406.204(e). Id.

Similarly, Prairie Rivers disagrees with an assumption contained in the Study that the entire flow
from the watershed caused by a precipitation event reaches the unnamed tributary and the Little
Vermilion River indantaneoudy, rather than over aperiod of time. Prairie Rivers Reply Br. at 21-22.
Prairie Rivers argues that this is an incorrect assumption that ignores the time dependent nature of the
peak flows. 1d. Thus, Prairie Rivers contends that the assumption results in model smulations that
represent “average’ discharge conditions instead of the “worst casg’ conditions. 1d.

Another concern raised by Prairie Riversinvolves the faillure of the Sudy to addressthe
possible instream impacts from manganese, which is one of the regulated permit parameters. Prairie
Rivers Reply Br. a 22. Prairie Rivers assarts that the Study completely neglected to smulate or predict
the levels of manganese that would be present in the Outfal 003 discharge, receiving stream, or the
Little Vermilion River. 1d.

Findly, Prairie Rivers contends that the Study does not accurately reflect the measured levels of
pollution in the Little Vermilion River. Prairie Rivers Resp. Br. a 22. Prairie Rivers asserts that the
monitoring station 7SW-6, which islocated on the Little Vermilion River, downstream of the confluence
with the unnamed tributary, actudly detected higher levels of pollution than those predicted by the
Study. Id. Prarie Rivers notes thet the predicted levels of iron are less than the average levels of iron in
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the Little Vermilion River; predicted levels of sulfate are less than the lowest levels detected in the Little
Vermilion River; and predicted levels of total suspended solids are barely above the lowest levels
detected in the Little Vermilion River. 1d. Prairie Rivers concludes that if the modd cannot accurately
predict even the lowest levels of pollution, it does not predict a“worst casg’ scenario. 1d.

|[EPA’s Response. According to IEPA, the Study isnot flawed. 1EPA Br. a 21. Regarding
the issue of mixing, IEPA sates that even if mixing does not occur ingtantaneoudy, the discharge will il
meset the water quaity sandards due to the significant mixing (dilution) available in the recaiving waters.
|EPA Br. at 22. Further, IEPA notes that mixing regulations do not require instantaneous mixing and do
dlow for creation of mixing zones. 1d. Therefore, IEPA maintainsthat Prairie Rivers hasfalled to
demondirate that even if mixing does not occur ingantaneoudy, that this would lead to aviolation of the
Act or Board regulations. 1d.

|EPA disagrees with Prairie Rivers  dlegations that the Study is flawed and maintains that it was
judtified in relying on it and in issuing the find permit. In responseto Prairie Rivers concerns that the
Study underestimatesd background vaues, IEPA notesthat it performed its own water quality impact
andyss usng higoricaly high background water qudity parameters and that the results of its own
andysis were not much different from the Study results. |EPA Br. a 23. Findly, IEPA dates that
Prairie Rivers has failed to demondrate that the fallure of the Study to address either a3 to 1 dilution
scenario or the potentia impacts from manganese will somehow result in aviolation of the Act or Board
regulations. 1EPA Br. at 22-23.

Black Beauty's Response. Black Beauty clams that the Study accurately demondrates thet if
the discharge from Outfal 003 contains certain regulated congtituents at the same concentrations
historically recorded at the nearby Riola Mine, then the water quality standards of Section 302.208 will
not be exceeded in ether the unnamed tributary or the Little Vermilion River. Black Beauty Br. at 20.
In response to Prairie Rivers assertions that the Study did not consider the “worst casg” conditions,
Black Beauty states that even those cal culations made by Robert Moore, an employee of Prairie Rivers,
show that there will be no exceedence of water qudity standards for sulfates, chlorides, or iron. Black
Beauty Br. at 21.

Black Beauty acknowledges that the Study is Silent as to any potentia impacts from manganese,
indicating that there was no available data on manganese from the Riolamine. Black Beauty Br. at 21.
However, Black Beauty argues that the Board, in a previous rulemaking, has dready addressed the
issue of manganese in cod mine discharge. Ord Arg. Tr. at 31. Specificaly, Black Beauty directsthe
Board to its own opinion and order in Proposed Amendments to Title 35, Subtitle D: Mine Related
Water Pollution, Chapter 1, Parts 405 and 406 (December 15, 1983), R83-6. Id. In R83-6, the
Board determined thet an effluent sandard of 2.0 milligrams per liter (mg/L) manganese was
gopropriate for mine waste effluent, and was accordingly added to the table of mine waste effluent
found at 35 11l. Adm. Code 406.106. See Proposed Amendmentsto Title 35, Subtitle D: Mine Related
Water Pollution, Chapter 1, Parts 405 and 406 (December 15, 1983), R83-6. Since the manganese
limit contained in Black Beauty’s NPDES permit is 2.0 mg/L, Black Beauty argues that the Board has
aready found this to be an gppropriate amount. Oral Arg. Tr. at 31.
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Black Beauty dso argues that additional sampling performed by Vlachos supports the
conclusions contained in the Study. At hearing, Black Beauty introduced exhibits 39, 40, and 41, in
support of its position that sampling and analys's conducted after issuance of the permit demonstrate that
the permit, asissued, will not violate the Act or Board regulations. However, because the additiona
anayses are based on data collected after issuance of the NPDES permit, the information is not
properly considered by the Board in the scope of this permit appedl. Accordingly, the Board strikes
these exhibits and will not consder them in rendering a decison in this metter.

Nevertheess, the Board concludes that, while raisng a number of concerns regarding the Study,
Prairie Rivers has failed to make a demondration that the terms of the permit issued by IEPA will result
inaviolation of the Act or Board regulations. The Board is persuaded that the terms of the permit itsdlf,
specificdly Speciad Conditions 11 and 12 (See supra pp. 13-17), which require a specific biologica
inventory and monitoring, will ensure that the requirements of the Act, Board regulations, and NPDES
permit are met, and that the stream quaity of the unnamed tributary and Little Vermilion River is not
degraded.

The Board finds that the information submitted by Black Beauty to IEPA, including the Studly,
provided IEPA with enough substantive information upon which it could rely in issuing a permit thet is
protective of water quaity. Moreover, IEPA performed its own evauations, including a nondegradation
andyss, that support issuance of the permit. The Board concludes that Prairie Rivers has not proven
that the permitted discharge will harm beneficid uses or cause violations of water quality standards.
Therefore, the Board finds that the permit as issued will not violate the Act or Board regulations.

Whole Effluent Toxicity Monitoring

Prairie Rivers Argument. Prairie Rivers arguesthat the NPDES isflawed in thet it fallsto
require whole effluent toxicity (WET) monitoring and biologicd monitoring. Prairie Rivers Br. at 25.
Prairie Rivers argues that this monitoring isimportant given the potentid effluent characteristics and the
importance of the Little Vermilion River. Id.

At hearing, Moore described WET testing as follows:

Whole effluent toxicity testing differs from the norma chemicd -- monitoring chemica
parameters in the permit. When you're monitoring specific parameters, specific
chemicals within a permit, you're basically measuring concentrations of a pollutant and
comparing them againgt a standard which has been established and assumed to be
protective of various uses of the stream.

It's commonly accepted that those standards are certainly not assumed to be protective
of every use of every aguatic organism known to man because, quite honestly, they
haven't been tested.
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Whole effluent toxicity testing is done in order to gauge the toxicity of the effluent in its

entirety. All chemicas present a one time in specific -- in whatever concentrations they

happen to be present in, you'll then be able to measure the actua toxicity of the effluent

itself, not smply measuring the chemica concentrations and comparing those againgt

some standard which has been assumed to be protective. It'sredly an important

backstop. It'sawell accepted methodology which U.S. EPA encourages the use of in

numerous permits. And, in fact, based on some initid research which Prairie Rivers

conducted, we've even found other mines in the country which require whole effluent

toxicity testing. Tr. a 26-27

Prairie Rivers maintains that WET monitoring should be required because cod mines are
capable of producing alarge variety of pollutants with a potentialy unknown toxicity. Prairie Rivers Br.
a 25. At hearing, Moore testified that WET monitoring is frequently required, “it seemsto be an
accepted methodology of - - USEPA, Illinois EPA requires whole effluent toxicity testing in permitson
aroutine basis, and whole effluent toxicity testing has been required around the country for mines of
varioustypes” Tr. at 34. However, upon cross examination, Moore conceded that the only NPDES
permit of which he was aware in which WET monitoring was required was a permit issued in the State
of Alaska; he was not aware of any Illinois NPDES permits requiring WET monitoring. Tr. at 62-63.

Regarding biologica monitoring, Prairie Rivers testified that athough at least three protected
gpeciesresdein the Little Vermilion River near the mine, no biologica inventories of the unnamed
tributary have been done. Tr. a 35. Prairie Rivers contends that biologica monitoring should have
been done prior to the issuance of the permit. 1d. Furthermore, Prairie Rivers maintains that DNR
shares smilar concerns regarding the potential harm from mine discharge on aguatic life in the receiving
stream. Prairie Rivers Resp. Br. at 24-25. Prairie Rivers notes that DNR refersto the Little Vermilion
River as one of the ten most outstanding aguatic ecosystems in the state (Tr. a 27) and istherefore
deserving of protection.

|[EPA’s Response. |EPA rgects Prairie Rivers contention that WET monitoring would be
beneficid for the Black Beauty discharge. Specificaly, IEPA testified that WET monitoring isless
reliable than other types of monitoring for evauating water quality and effluent characterigtics during
short-term wet weether discharges. Tr. at 122. During oral argument, |EPA clarified a satement in its
brief by ating that WET monitoring and other forms of biological monitoring are not typically applied to
discharges that occur during wet westher conditions only. |EPA Br. at 21; Ord Arg. Tr. a 16. |EPA
tedtified that WET monitoring istypicaly used for continuous or non-episodic discharges. Tr. at 120.
|EPA noted that it utilizes WET testing as a screening mechanism in conjunction with other types of
monitoring. Tr. & 119-20. |EPA maintained that chemica monitoring, of the type required in Black
Beauty’s NPDES permit, is more gppropriate for intermittent and infrequent discharges than WET
monitoring would be. Tr. a 122.

Furthermore, regarding biological monitoring, IEPA maintains that the broad range chemica
monitoring required by the permit is more proven and appropriate for intermittent and infrequent
discharges. Tr. a 122. Moreover, IEPA clarified that the permit does require Black Beauty to perform
“introductory or preiminary biologica inventories’ to help maintain the integrity of the receiving sream
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Tr. a 123. |EPA explained that supplementa biologica monitoring would be required if, through
monitoring, exceedences of certain specified conservative triggers are detected. 1d. Speciad Condition
12 of the find NPDES permit (supra at pp.14-17) contains the biologica monitoring requirements and
the trigger levelsthat, if exceeded, would require further monitoring by Black Beauty. According to
IEPA, Specid Conditions 11 and 12 were specifically added to the NPDES permit in response to the
concerns raised by DNR regarding the need to protect aquatic life within the receiving stream. Tr. at
190-191. Infact, IEPA tedtified that Specid Conditions 11 and 12 were developed in collaboration
with DNR. 1d.

Black Beauty's Response. Black Beauty argues that issues concerning WET monitoring and
biological monitoring should not be terms of the permit itsdlf, but rather relate only to how it will comply
with the permit and how IEPA (or athird party) can enforce the permit. Black Beauty Br. a 26.
Additiondly, Black Beauty contends that these issues were fully addressed by IEPA’stestimony a
hearing and were shown to be without merit. Black Beauty Br. at 27.

Boad' sFinding. Asan initia matter, the Board notes the differences between WET monitoring
and biologica monitoring. Specificdly, while WET monitoring involves the evauation of the effluent
impact on aguatic organisms before it reaches the recaiving waters, biological monitoring is concerned
with the assessment of the actud impact of the effluent on aqutic life after entering the receiving stream.

The Board dso notes that USEPA regulations require NPDES permits to include a limit for
whole effluent toxiaty only if the permitting authority determines that there exists a reasonable potentia
for causing or contributing to aviolation of a state' s effluent toxicity criterion. See 40 C.F.R.
122.44(d)(1). Prairie Rivers has produced no evidence in this proceeding to show that such a potentia
exigs.

Asfor biologicd monitoring, the Board observes that Special Conditions 11 and 12 provide a
balanced gpproach for addressing any potential concerns regarding the biologica integrity of the
receiving stream. Considering both the infrequent nature of Black Beauty’ s discharges, and the nature
of the anticipated contaminants, the Board finds that the permit’s comprehensive chemical monitoring
scheme, coupled with the conservative “warning” triggers, afford sufficient protection from any potentid
threet to the biological integrity of the receiving stream.

The Board further finds that a permit condition requiring Black Beauty to perform WET
monitoring is not gppropriate given the infrequent nature of the discharge. Further, the Board finds that
Prairie Rivers has produced no evidence in the record that would demongrate that the permit, asissued,
would cause aviolation of any water quaity sandard. Finaly, the Board finds that the biologica
monitoring requirements specified at Specid Conditions 11 and 12 provide sufficient protection from
any potentid threat to the biologicd integrity of the receiving stream.

CONCLUSION
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For the reasons expressed herein, the Board concludes that Prairie Rivers hasfalled to show
that the NPDES permit asissued by IEPA to Black Beauty on December 27, 2000, would violate the
Act or Board regulations. Therefore, the permit is upheld.

IT 1SSO ORDERED.

Section 41 of the Environmental Protection Act (415 ILCS 5/41 (2000)) provides for the
gpped of find Board ordersto the lllinois Appellate Court within 35 days of the date of service of this
order. lllinois Supreme Court Rule 335 establishes such filing requirements. See 172111, 2d R. 335;
seedso 35 11l. Adm. Code 101.520, Motions for Reconsideration.

|, Dorothy M. Gunn, Clerk of the lllinois Pollution Control Board, hereby certify that the above
opinion and order was adopted on the 9th day of August 2001 by a vote of 6-0.

s qﬁﬁ.,ﬁyg
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Dorothy M. Gunn, Clerk
[llinois Pollution Control Board




