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OPINION AND ORDER OF THE BOARD (by G.T. Girard):

On January 3, 2000, Jersey Sanitation Corporation (Jersey Sanitation) filed a petition to contest
certain conditions imposed on a permit issued by the lllinois Environmenta Protection Agency
(Agency). Jersey Sanitation filed this permit gpped pursuant to Section 40(a)(1) of the Environmenta
Protection Act (Act) (415 ILCS 5/40(a)(1) (2000)). The Agency issued the permit with the contested
conditions on October 5, 1999, for the certification of closure and post-closure care of Jersey
Sanitation’ s facility located in Jersey County, Illinois. On January 20, 2000, the Board accepted this
matter for hearing.

On December 7, 2000, the petitioner filed amotion for summary judgment. On January 29,
2001, the Agency filed aresponse to petitioner’s motion and amotion for summary judgment. On
February 26, 2001, petitioner filed areply to the Agency’ s response and aresponse to the Agency’s
motion.> For the reasons discussed below the Board grants Jersey Sanitation’s motion for summary
judgment and denies the Agency’ s mation. The Board remands the permit to the Agency with direction
to issue the permit consistent with this opinion and order.?

BACKGROUND

! The Agency’ s response to petitioner’s motion and the Agency’ s motion for summary judgment present
the same arguments; therefore citation will only be made to the Agency’ s response. Further, petitioner’s
reply to the Agency response and the petitioner’ s response to the motion for summary judgment aso
present the same arguments; therefore citations will be made to the reply.

2 The petition will be cited as“Pet. & __”; the motion for summary judgment filed by petitioner will be
citedas“Mot. at __". The Agency’sresponse will becited as“Resp. a " and petitioner’ s reply will
becited as“Reply at __”. The Agency’srecord will becitedas“R.a __".



Jersey Sanitation’ s facility isa 10-acre Site located two and one haf miles from Jerseyvillein
Jersey County, lllinois. R0269. The facility opened in 1967 with an areafill and trench method
operation. 1d. Jersey Sanitation was issued an operating permit in 1974 (Operation Permit Number
1973-44-0OP). Id. On October 13, 1992, Jersey Sanitation notified the Agency that it had stopped
accepting waste on September 17, 1992, pursuant to 35 11l. Adm. Code 807.505(a). R0019. On
February 8, 1993, a supplementa permit (Supplemental Permit Number 1992- 350- SP) was issued
which approved arevised closure and post-closure care plan and cost estimates aswell asa
groundwater monitoring plan. R0269. On July 8, 1996, the People of the State of Illinoisfiled an eight-
count complaint againgt Jersey Sanitation. People v. Jersey Sanitation PCB 97-2. The complaint
aleges that Jersey Sanitation: caused or dlowed water pollution, failed to control leachate, had refusein
water, violated the permit, failed to provide adequate cover on refuse, failed to provide adequate
financid assurance, failed to maintain adequate fina cover, and caused or dlowed open burning. On
January 8, 2001, an amended complaint was filed.

On June 7, 1999, Jersey Sanitation submitted an gpplication for supplementa permit which
included a certificate of closure, revised find contours with Siting gpprova certification and abiennid
revison of the closure and post-closure care plans and cost estimates. R0258-300. On October 5,
1999, the Agency granted a supplemental permit with conditions to Jersey Sanitation (Supplementa
Permit No. 1999-209-SP). R0389-0396.

Jersey Sanitation filed this gpped based on the Agency’ s October 5, 1999 permit issuance.
The appedl was timely filed because on November 18, 1999, the Board granted a joint request for
extension of the apped period pursuant to Section 40(a)(1) of the Act (415 ILCS 5/40(a)(1)(2000)).
Jersey Sanitation challenges seven separate conditions of the supplemental permit. Pet. a 2-3.
Specificdly, Jersey Sanitation is chalenging conditions A.4, B.6, C.1, 2, 3, 4, and 8. Those conditions
provide:

A. Closure Certification

4, Current, valid Prior Conduct Certification is required to conduct post-
closure care. (Supplemental Permit No. 1999-209-SP, p.2.)

B. Post Closure Care

6. Prior to the lllinois EPA issuance of a completion of pogt-closure care
certificate, the operator shdl provide the following:

b. An andysisfor the 35 Ill. Adm. Code 620.410 (a) & (b)
parameters, excluding radio nuclides [sc], of dl permitted
upgradient and downgradient wells and assess the landfill’s
impact on groundwater by comparing the groundwater analysis
results to the appropriate 35 I1l. Adm. Code 620.Subpart D



C. Monitoring

1.

3

Groundwater standards. (Supplementa Permit No. 1999-209-
SP, p.3)

Y our monitoring program is gpproved in accordance with Attachments
A through E of Permit No. 1992-350-SP, and is subject to the
conditions contained therein.

The operator shdl provide the atistical background concentration
limits used to eva uate the groundwater qudity. In accordance with
gpecia condition no. 4 of Attachment A to Permit No. 1992-350-SP,
groundwater quaity shal be evduated by comparing andytica
quantities to pooled upgradient (interwell) and each wells (intrawell)
datistical confidence limits. The atistical confidence limits (both
interwell and intrawell) are to be established using the first four
consecutive quarters of sampled data obtained at the inception of
monitoring. The datistica results, data, and methodology shdl be
submitted to the Illinois EPA in the form of a supplementa permit
gpplication no later than December 31, 1999.

The operator shdl supply the lllinois EPA with dl sampling and andlysis
procedures used in providing areiable indication of groundwater qudity
in the zone being monitored. Also, the operator shal provide an
evauation of the groundwater exceedances reported in February 9,
1999 groundwater monitoring report, received April 2, 1999. The
concentration levels for arsenic, iron, manganese, sulfate, TDS, TOC,
and TOX in wells G104, G105 and G106 are above 620 Class |
Standards. The evaduation shdl include the comparison of the
etablished background confidence limits to concentration levels of
these parameters, ahistorica trend andlyss of the data, groundwater
flow maps over the last four consecutive monitoring quarters and, if
necessary, an assessment monitoring plan in accordance with specia
condition no. 8(b) of Attachment A to Permit No. 1992-350-SP. This
information shall be submitted to the Illinois EPA in the form of a
supplemental permit gpplication no later than December 31, 1999.

During the podt- closure care period, the owner and operator shall
monitor gas, water and settling and shdl take whatever remedia action
IS necessary to abate any gas, water or setting problems which appear
during that time. Post-closure groundwater monitoring shdl be
conducted and reported to the Illinois EPA on a quarterly basis for the
monitoring wells and parameters identified in Attachment A of
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Supplementa Permit No. 1992-350-SP. (Supplemental Permit No.:
1999-209-SP, pp. 3-4).

8. During the podt-closure care period, water quaity records shdl be
maintained at the office of the Ste operator and shdl be reviewed
quarterly. A water qudity report shal be submitted quarterly. If the
owner/operator or the lllinois EPA’s Bureau of Land determines that
adverse trends are devel oping, further investigation isto be performed.
If corrective action becomes necessary, aplan is to be developed by
the operator and submitted to the Permit Section, Bureau of Land for
approva. (Supplementa Permit No.: 1999-209-SP, pp.4). Mot. at 2-
3.

STATUTORY AND REGULATORY BACKGROUND

On August 17, 1990, the Board adopted new regulations for landfills in Illinois, which included
new methods for setting groundwater monitoring standards. See, Development, Operating and
Reporting Requirements for Non-Hazardous Waste Landfills (August 17, 1990), R88-7. In that
opinion, the Board stated that:

All exising landfill facilities are required to notify the Agency (in accordance with
Section 814.104), within sx months of the effective date, principaly with regard to the
facility’ s estimated date of closure of exiging units and state whether the facility is
subject to the requirements of either Subpart B, C, D or E.

Pursuant to Part 814, if an exidting facility is unable to meet the requirements of
Subparts B or C and D, then it is subject to Subpart D and such afacility will have to
initiate dosure within 2 years of the effective date of the Part subject to the existing
operation and closure standards of Part 807. Devel opment, Operating and Reporting
Requirements for Non-Hazardous Waste Landfills (August 17, 1990), R88-7, dip. op
a 21.

The relevant Board rules at Part 807 provide:
Section 807.502 Closure Performance Standard

In addition to the specific requirements of this Part, an operator of a waste management
gte shdl close the Stein amanner which:

a) Minimizes the need for further maintenance; and

b) Controls, minimizes or diminates podt-closure release of waste, waste
condtituents, leachate, contaminated rainfal, or waste decompostion products
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to the groundwater or surface waters or to the atmosphere to the extent
necessary to prevent thrests to human hedlth or the environment.

Section 807.523 Post-Closure Care Plan

a) An operator of an disposa ste shdl have a written post- closure care plan which
ghdl be acondition of the Ste permit.

b) The post-closure care plan shdl include as a minimum a description of methods
for compliance with al post-closure care requirements of this Part.

) An operator of an indefinite sorage unit shal have awritten contingent post-
closure care plan which shdl include as aminimum a description of methods of
compliance with al post-closure care requirements of this Part assuming the unit
will be closed as adisposa unit without remova of al wastes and waste
resdues. The contingent post-closure care plan shdl be the same as a post-
closure care plan, except as otherwise specifically provided.

Section 39(a) of the Act provides, in part, that: “in granting permits the Agency may impose
such conditions as may be necessary to accomplish the purposes of this Act, and as are not incons stent
with the regulations promulgated by the Board hereunder.” 415 ILCS 5/39(a) (2000).

STANDARD OF REVIEW FOR MOTIONS FOR SUMMARY JUDGMENT

Summary judgment is appropriate when the pleadings, depositions, admissons on file, and
affidavits disclose that there is no genuine issue as to any materid fact and the moving party is entitled to
judgment as a matter of law. Dowd & Dowd, Ltd. v. Gleason, 181 Ill. 2d 460, 483, 693 N.E.2d 358,
370 (1998). In ruling on amoetion for summary judgment, the Board “must consider the pleadings,
depositions, and affidavits grictly againgt the movant and in favor of the opposing party.” 1d. Summary
judgment “is adrastic means of digposing of litigation,” and therefore it should be granted only when the
movant’sright to the relief “is clear and free from doubt.” 1d, citing Purtill v. Hess, 111 Ill. 2d 299, 240,
489 N.E.2d 867, 871 (1986). However, a party opposing amotion for summary judgment may not
rest on its pleadings, but must “ present afactud bass which would arguably entitle[it] to ajudgment.”
Gauthier v. Wedtfal, 266 I11. App. 3d 213, 219, 639 N.E.2d 994, 999 (2d Dist. 1994).

In this case both parties have asked that the Board grant summary judgment. Upon reviewing
the pleadings and the record in this matter, the Board agrees that there are no issues of materia fact and
judgment may be granted as a matter of law. Therefore, the Board finds that summary judgment is
aopropriate. In determining which motion for summary judgment should be granted, the Board must
look to the burden of proof in a permit appeal and the arguments presented by the parties.

BURDEN OF PROOF IN PERMIT APPEAL
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A petition for review of permit conditions is authorized by Section 40(a)(1) of the Act (415
ILCS 5/40 (a)(1) (2000)) and 35 I1l. Adm. Code Section 105.204(a). The Board haslong held that in
permit gppedls the burden of proof rests with the petitioner. The petitioner bears the burden of proving
that the application, as submitted to the Agency, would not violate the Act or the Board's regulations.
This standard of review was enunciated in Browning-Ferris Indugtries of Illinois, Inc. v. PCB, 179 .
App. 3d 598, 534 N.E. 2d 616, (2nd Dist. 1989) and reiterated in John Sexton Contractors Company
v. lllinois (Sexton) (February 23, 1989), PCB 88-139. In Browning-Ferris the appellate court held that
apermit condition that is not necessary to accomplish the purposes of the Act or Board regulationsis
arbitrary and unnecessary and must be deleted from the permit. In Sexton the Board held:

That the sole question before the Board is whether the applicant proves that the
gpplication, as submitted to the Agency, demonstrated that no violations of the
Environmenta Protection Act would have occurred if the requested permit had been
issued.

Thus, the Board must determine that as a matter of law, Jersey Sanitation has proven that the
gpplication, as submitted to the Agency, demongtrated that no violations of the Act or Board rules
would have occurred if the requested permit had been issued.

ISSUES

Jersey Sanitation is arguing that as ameatter of law, absent the seven chalenged conditions
attached to its post-closure care permit, the Act or Board regulations will not be violated. Those seven
conditions can be grouped in three issues. The firgt issue iswhether prior conduct certification is
required to conduct post-closure care. The second issue is whether the groundwater monitoring
conditions are necessary to insure that the Act or Board regulations will not be violated. The third issue
is whether the requirements of condition C.8 are necessary to ensure that the Act or Board regulations
will not be violated.

DISCUSSION

As dated previoudy each party arguesthat it is entitled to summary judgment. Jersey Sanitation
asserts that the conditions should be struck as a matter of law. The Agency maintains that the permit
gpped should be dismissed and the conditions Ieft in place. The following discussion will summarize the
arguments raised by both parties both generdly and in each of the three areas at issue. After the
summary of the parties’ arguments the Board will discuss the arguments.

Generd Arguments

Generdly, Jersey Sanitation arguesthat it is required to close under the Board' srules at 35 1.
Adm. Code 807. Jersey Sanitation points out thet it notified the Agency that Jersey Sanitation stopped
accepting waste on September 17, 1992, and as such was digible to close the facility pursuant to the
Board' srulesat 35 11l. Adm. Code 807. Jersey Sanitation concedes that Section 39(a) of the Act (415
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ILCS 5/39(a) (2000)) dlows the Agency to impose conditions that “may be necessary to accomplish
the purposes of this Act and as are not incongstent with the regulations promulgated by the Board.”
Mot. at 3, citing 415 ILCS 5/39(a) (2000). However, Jersey Sanitation argues that none of the seven
challenged conditionsisrequired by 35 Ill. Adm. Code 807 or the Act. Moat. a 3. Jersey Sanitation
argues that the Agency has no authority to impose conditions “merely because it [the Agency] considers
themto beagood idea” Reply a 8. Therefore, Jersey Sanitation argues the Board should strike the
conditions. Mot. at 4.

In generd, the Agency argues that Jersey Sanitation has waived any objection to conditions
C.1,C.2,C.3, C.4, and C.8, because dl of these conditions were conditions to the prior permit issued
to Jersey Sanitation. Resp. at 13, 16, 20, and 24. More specifically, the Agency points out that
Section 40(a) of the Act (415 ILCS 5/40(a) (2000)) alows a permit applicant 35 daysto petition for a
hearing. Resp. at 13-14. The Agency asserts that because Jersey Sanitation never appeded the
conditions the chalengeisuntimely. Resp. a 14. The Agency citesto Bradd v. IEPA (May 9, 1991),
PCB 90-173 to support its argumen.

The Agency dso argues that the Board should refuse to consider Jersey Sanitation’s challenge
to these conditions because to do so would “encourage permit gpplicants to delay appeding an Agency
final permit decison until a subsequent apped arises” Rep. a 14. The Agency findly assertsto dlow
Jersey Sanitation to object now would render the jurisdictiona requirement for timely appeals
meaningless. Id.

Discusson

The Board agrees with Jersey Sanitation that the closure and post-closure care of itsfacility are
governed by 35 1ll. Adm. Code 807. The record clearly indicates that Jersey Sanitation properly acted
under the Board' s rules to qudify for closure pursuant to Part 807. The Board notes that the Agency
does not appear to be chdlenging that Jersey Sanitation is subject to 35 11l. Adm. Code 807.
Therefore, the Board will review the contested conditionsin light of the post-closure care requirements
of 35 IIl. Adm. Code 807 and the Act.

The Board agrees with the Agency that as agenerd principle a condition imposed in a previous
permit, which is not appeded to the Board, may not be appeded in a subsequent permit. This generd
principa was reiterated by the Board in Panhandle Eastern Pipe Line Company V. lllinois Environmenta
Protection Agency (January 21, 1999), PCB 98-102, dip op. at 13, aff’d Panhandle Eastern Pipe Line
Company v. IEPA and PCB, 314 11I. App. 296, 734 N.E.2d 18 (4th Dist. 2000). However, the instant
matter does not involve the same Stuation asin Panhandle or even Bradd. Panhandle involved a
condition that had been placed on a construction permit and severa subsequent operating permits. The
petitioner sought to revise the operating permit and tried to chdlenge the emisson limits st in the
congtruction and subsequent operating permits. In this case, the permit being sought is a different type
of permit (post-closure care as opposed to the prior closure permit). Thefacility isat avery different
placein its history and a condition that may have been gppropriate during the operation of the facility
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may not be appropriate during the post-closure care period. Therefore, the Board finds that Jersey
Sanitation has not waived its objection to the conditions imposed in a post-closure care permit.

Prior Conduct Certification (Condition A.4)

This condition would require Jersey Sanitation to have a Prior Conduct Certification to perform
post-closure care at the facility. Jersey Sanitation argues that the Board' s rules on prior conduct
certification at 35 Ill. Adm. Code 745 require the “ Chief Operator” to obtain prior conduct certification.
Reply & 11. The“Chief Operator” is defined as the person in responsible charge of the waste disposa
Ste on a 24-hour basis who is normaly present at the disposa ste, directing the day-to-day operations,
and isthe owner or operator or employed by the owner or operator to assure the day-to-day
operations of the site are in compliance with the Board'srules. Reply at 11. Jersey Sanitation asserts
that the rules demondtrate that a“ Chief Operator” is only necessary when a Site has a day-to-day
operation and as of September 17, 1992, Jersey Sanitation has stopped accepting waste. 1d. Further,
the Agency determined that the Site was closed, and the 15-year post-closure care period began
September 30, 1994. 1d.

Jersey Sanitation aso asserts that the “Chief Operator” must obtain prior conduct certification
or permits for the operation of the facility may be denied or revoked. Reply at 11. Jersey Sanitation
arguesthat its prior operating permit was never denied or revoked for violating this regulation and
Jersey Sanitation is now in the post-closure care period, not the operating period. Reply at 11-12.
Also, Jersey Sanitation points out that the Agency has not cited to any provisonin 35 1ll. Adm. Code
807 that requires a*“Chief Operator” with prior conduct certification during the post-closure care
period. Reply a 12. Jersey Sanitation opines that the Agency may have a“good faith” belief that an
operator should be desgnated for the Ste even during post-closure, but there is no support in the
regulations for this podition. Reply at 12.

Jersey Sanitation further argues that this condition is not necessary to accomplish the purposes
of the Act because Section 22.5 of the Act (415 ILCS 5/22.5 (2000)) requires “ certification of
personnd to operate refuse disposa facilities or Stes (emphasisadded).” Reply at 12. Jersey
Sanitation also assarts that this condition isincongstent with the post-closure care provisons of 35 111.
Adm. Code 807 and the Agency cannot claim that not having prior conduct certification violates the Act
and Board rules because the Act and Board rules do not require one. Id. Jersey Sanitation maintains
that a“ Chief Operator” prior conduct certification is only required during the operating period of a
disposa facility as provided in 35 11l. Adm. Code 745. Id.

The Agency assertsthat Jersey Sanitation’s operations are subject to the prior conduct
certification requirements a 35 I1l. Adm. Code 745. Resp. at 9-10. The Agency opinesthat failure to
have a ste chief operator with prior conduct certification * during the life of the Ste permit — induding the
post-closure care period” would be aviolation of 35 I1l. Adm. Code 745.181 and 745.182.% Resp. at
10. The Agency assertsthat the “policy reason that led to the General Assembly’ s passage of Section

3 The Board notes that thereis no 35 I1l. Adm. Code 745.182.
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22.05 of the Act, and the Board' s promulgation of the Part 745 regulaions’ seemsto agpply equally
before closure and during post-closure. Resp. a 10. Thus, the Agency argues the condition is
necessary to accomplish the purpose of the Act or Board regulations and Jersey Sanitation is not
entitled to summary judgment. Resp. at 10-11.

Discusson

The standard of review in a permit appeal where conditions are challenged is whether absent the
chdlenged conditions there will be no violation of the Act or the Board' srules. Part 807 does not
require prior conduct certification by its terms, however areading of Part 745 does establish that
facilities operating under Part 807 are subject to prior conduct certification requirements. Therefore,
generdly, afacility operating under Part 807 must have a* Chief Operator” with a prior conduct
certification under Part 745. The question then becomes does Part 745 require prior conduct
certification during post- closure care under Part 807. The Board finds that it doesnot. A facility that
has a certificate of closure and isin the post-closure care portion of itslife, has ceased day-to-day
operations. Therefore, thereisno “ Chief Operator” as defined in Part 745 and prior conduct
certification is not required for afacility in post-closure care under Part 807.

Groundwater Monitoring Reguirements (Conditions B.6, C.1, C.2, C.3, and C.4)

All of these conditions relate to the post-closure care monitoring of groundwaeter at the Jersey
Sanitation Ste. Specificaly, Condition B.6 would require an andysis of parameters of dl the wells
assessing the impact to groundwater by comparing the results to the groundwater quaity standard.
Condition C.1 incorporates dl of the conditions from the prior permit concerning groundwater into this
permit. Condition C.2 would require Jersey Sanitation to provide statistical background concentration
limits to evauate the groundwater qudlity, including a specific methodology for establishing Satisticd
confidence. Condition C.3 would require Jersey Sanitation to provide al sampling and andysis
procedures used in providing ardiable indication of groundwater qudity. In addition, under Condition
C.3 Jersey Sanitation would need to provide extensive andlys's of background confidence limits
compared to concentration levels of certain parameters. Condition C. 4 would require monitoring for
gas, water and settling and reporting to the Agency on aquarterly basis. Also, under Condition C.4,
Jersey Sanitation would be required to take any remedia action steps necessary.

Jersey Sanitation argues that these conditions are not necessary to accomplish the purposes of
the Act and replies to the arguments made by the Agency in its response to the motion for summary
judgment. Jersey Sanitation characterizes the Agency argumentsin four genera categories. Jersey
Sanitation characterizes the first Agency argument as the Agency maintaining that the conditions are
common and reasonable. Reply a 13. Jersey Sanitation characterizes the second Agency argument as
the Agency maintaining that the conditions were imposed in a previous permit and as such are not
appedable. 1d. Jersey Sanitation characterizes the third Agency argument as the Agency dleging that
Jersey Sanitation did not provide certain information required under previous permits. 1d. And Jersey
Sanitation characterizes the fourth Agency argument as the Agency maintaining thet the application for
closure provided for some of the conditions. Id.
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In reply to the firgt characterization, Jersey Sanitation argues that “common and reasonabl€’ is
not a standard upon which the Agency has been given the authority to impose conditions on a permit.
Reply a 13. According to Jersey Sanitation, Section 39(a) of the Act (415 ILCS 5/39(a) (2000))
provides that the Agency may impose conditions that are necessary to accomplish the purposes of the
Act, and none of the specific monitoring requirements in these chalenged conditionsis required by 35
[ll. Adm. Code 807.Subpart E. Reply a 13. Jersey Sanitation maintains that Subpart E appliesto
Jersey Sanitation because the Agency has gpproved the Certification of Closure and determined the
date that post-closure care began. Reply at 13-14. Thus, Jersey Sanitation argues, the Ste is no longer
regulated under the closure standards of 35 I1l. Adm. Code 807.502 but instead by the post-closure
care requirements of 35 [Il. Adm. Code 807.523. Reply at 14.

Regarding the Agency argument that the conditions were in a previous permit and cannot now
be apped ed, Jersey Sanitation pointsto City of Rock Idand v. IEPA (July 13, 2000), PCB 00-73 and
urges the Board to follow that precedent. Reply at 2. Jersey Sanitation points out that in Rock Idand
the Agency argued that a condition related to designated maximum flow had never before been
chalenged and could not be chalenged by Rock Idand in the permit apped before the Board. Reply at
2. The Board found that condition arbitrary in the Rock Idand case. Id.

Jersey Sanitation also argues that the permit the Agency refers to was an operating permit
focusing upon landfill activities during periods of waste disposd through Part 807 closure. Reply at 15-
16. The permit at issue in this proceeding acknowledges that Jersey Sanitation has closed the landfill “in
full compliance with the obligations of the earlier operating permit and it establishes the sandard to be
followed for the next decade or S0 of post-closure care” states Jersey Sanitation. Reply at 16. Jersey
Sanitation argues that thisis a completely new permit that supersedes the prior permit. 1d.

Jersey Sanitation opinesthat this case is d o factudly distinguishable from the case cited by the
Agency in support of its postion. The case cited by the Agency is Bradd v. IEPA (May 9, 1991), PCB
90-173. Reply at 16. Jersey Sanitation points out that in Bradd, the Agency approved the closure and
post-closure plan and included a condition that a groundwater monitoring program be proposed. The
groundwater monitoring program was proposed and the Agency reected the plan. Over ayear later,
an afidavit for certification of closure was regjected by the Agency and an apped was filed with the
Board. Inthat apped, petitioner argued that the groundwater monitoring plan was adequate. The
Board held that the petitioner had waived his right to gpped the adequacy of the groundwater
monitoring plan. Bradd v. IEPA (May 9, 1991), PCB 90-173. In this case, Jersey Sanitation argues
that because the Agency has accepted the affidavit for closure the Agency has indicated that the Site has
been properly closed in accordance with the closure plan. Reply at 17.

Next, in reply to the Agency assertion that Jersey Sanitation did not provide certain information
required under previous permits, Jersey Sanitation asserts that the Agency cannot impose conditions to
take the place of an enforcement action. Reply at 18. Jersey Sanitation citesto Grigoleit v. IEPA




11

(November 29, 1990), PCB 89-184" to support this proposition. Jersey Sanitation argues that whether
the Agency bdieves that these conditions may or may not have been complied with does not judtify
indugonin this permit. Reply at 18.

Further, Jersey Sanitation argues that the only place in the Board' s regulations where detailed
monitoring requirements can be found is 35 I1l. Adm. Code 811. Reply a 18. These detailed
groundwater monitoring requirements do not belong in Jersey Sanitation’ s post-closure care permit,
according to Jersey Sanitation, because as an exiging landfill, Jersey Sanitation notified the Agency of its
intent to close and the Part 811 rules do not apply. Id.

Lastly, Jersey Sanitation addresses the Agency assartion that the conditions were included in the
gpplication. Jersey Sanitation arguesthat 35 I1l. Adm. Code 807.523 requires submission of a post-
closure care plan that includes a description of the methods to be used to comply with Part 807. Reply
at 19. Specidly, Jersey Sanitation assertsit provided cost estimates which included groundwater
monitoring and covers sabilization. 1d. Jersey Sanitation argues that the fact that it complied with the
Board' s rules should not be viewed as an authorization for permit conditions for the post-closure care
period. Id.

The Agency, in its response to the motion for summary judgment, argues each of the conditions
listed above separately; however many of the arguments are smilar. The Board will summarize the
Agency’ s podition on each condition, but the Board will not restate the generd arguments in full under
each condition.

With regard to Condition B.6, the Agency concedes that Part 807 does not have a section that
gpecificdly indudes the items delineated in Condition B.6. However, the Agency assarts that is not the
same as saying the requirementsin Condition B.6 are not necessary. Resp. at 11-12. The Agency
points out that Section 807.502(b) requires that alandfill site be closed in amanner which protects
groundwater or surface waters to the extent necessary to prevent threats to human hedth or the
environment. Resp. at 12. Further, Section 12(a) of the Act (415 ILCS 5/12(a) (2000)) prohibits the
landfill from causing, adlowing or threatening the discharge of contaminates into groundwater. Resp. a
12. The Agency assertsthat it must determine that Jersey Sanitation’s post-closure care has been
completed and that the Site will not cause future violations of the Act before the Agency can certify
completion of the post-closure care period. And, the Agency asserts, absent this condition the Agency
will be unableto do s0. Resp. a 12. Furthermore, the Agency maintains that Jersey Sanitation’s own
gpplication contemplated an analyss of the groundwater monitoring data and an assessment of the
landfill’ simpact prior to certification of post-closure care completion. Resp. at 12-13.

* The Board notes that it recently revisited this issue in Community Landfill Company v. IEPA (April 5,
2001), PCB 01-48, 01-49. In Community Landfill, the Board stated that the “ongoing enforcement
action is the gppropriate forum” to find if thereisaviolation and to craft apendty. Community Landfill
at 25.
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The Agency argues that Jersey Sanitation has waived its objection to Condition C.1 and citesto
Bradd. Resp. a 13. The Agency further argues that Jersey Sanitation seemsto be arguing that it
should no longer be subject to its previoudy approved groundwater monitoring plan because closure
has been certified. Resp. a 14. The Agency asserts that snce thereis no provison in Part 807 for a
new or different groundwater monitoring program for post-closure care, to be imposed upon
certification of closure, “this would seem, in essence, to be an argument that no groundwater monitoring
isrequired at dl during post-closure care” Resp. a 14. However, the Agency maintains that such an
argument ignores Section 22.17 of the Act (415 ILCS 5/22.17 (2000)) which requires post-closure
monitoring for gas, water and settling at closed or completed landfill Stesfor aminimum of 15 years.
Resp. at 14-15. The Agency assertsit is clear that the Act requires monitoring of groundweter during
post-closure care. Resp. a 15. Furthermore, the Agency indicates that the application submitted by
Jersey Sanitation contemplated groundwater monitoring during the post-closure care period. Resp. at
15.

Regarding Condition C.2, the Agency reiterates the argument that Jersey Sanitation has waived
objection the condition and that Jersey Sanitation’s gpplication discussed evauation of monitoring data.
Resp. at 16-17. In addition, the Agency argues that Jersey Sanitation has never provided background
data as required under the prior permit and such data is necessary to properly review and assessthe
groundwater monitoring results. Resp. at 18.

On Condition C.3, the Agency argues that Jersey Sanitation has waived its argument pursuant
to Bradd. Resp. at 19. The Agency aso assartsthat the Board' s regulations at 35 11l Adm. Code 620
support theimpogtion of this condition. Resp. at 20.

Findly with respect to Condition C.4, the Agency again argues that the objections have been
waived and that the permit gpplication acknowledged the need to monitor gas, water, and settling.
Resp. at 21-22.

Discusson

Asindicated previoudy, the Board has found that Jersey Sanitation did not waive objection to
any of the chalenged conditions because the conditions were placed on the prior permit. The Board
will therefore examine the conditions to determine whether Jersey Sanitation has proven that the
gpplication, as submitted to the Agency, demondtrated that no violations of the Act or Board rules
would have occurred if the requested permit had been issued.

The Agency asserts that some of the conditions should be upheld because the post-closure care
permit application contemplated some type of groundwater monitoring and analyss. The Board is not
persuaded that Jersey Sanitation has somehow consented to conditions imposed by the Agency by
providing information on groundwater monitoring and analyss. However, the post-closure care plan is
acondition of the gte permit. See 35 Ill. Adm. Code 807.523(a). Further, the Agency in its|etter
granting the permit with conditions states: “ Supplementa permit is hereby granted to Jersey Sanitation
Corporation as owner and operator to modify the development and operations of the . . . facility dl in



13

accordance with the plans prepared, signed and sealed by John W. Bossert, P.E. of Andrews
Environmental Engineering, Inc., dated and received June 7, 1999.” R0389. Thus, the groundwater
monitoring plan in the post-closure care plan is a condition of the permit.

On the issues of groundwater monitoring and recordkeeping the post-closure care plan
submitted on June 7, 1999 dates:

Groundwater Monitoring

Assuming groundwater monitoring of the Site is conducted in accordance with the
anticipated permit requirements a the time of closure, (4) monitoring wellswill require
sampling, andyss and reporting on a quarterly basis. Each sample will require quarterly
|aboratory andysis of the parameterson List 2 and annua andysis of the parameters on
List 3A [See R0140-0141] Field measurements of water sample temperature, water
elevation, well depth eevation, depth to water, pH , and specific conductance will dso
be performed. All results will be reported to the IEPA in the manner prescribed at the
time of reporting. No changes in the groundwater monitoring program are anticipated
during closure or the post-closure care period.

Groundwater monitoring results will be evauated each quarter against background data,
Generd Use Water Qudity Standards, and other historic water analysisinformation. If
atrend is believed to be developing, more frequent sampling (e.g. monthly) may be
performed to substantiate or dismissthe likelihood of steimpact. A professond
engineering firm should be retained to develop future actions and/or plans for
subsequent |EPA approvdl.

Recor dkeeping

During Ste operation, record of field investigations, closure test results, inspection(s),
sampling and corrective action taken will be maintained at the site. During post-closure
care period, these records will be maintained at the Site operator’ s office. All record
will indicate the date, problem, location, and corrective action implemented. R0296.

The Board finds that Conditions B.6, C.1, C.2, C.3, and C.4 should be stricken. The Board is
persuaded that these conditions are not be necessary to accomplish the purposes of this Act and that
the permit absent these conditions, will not result in violations of the Act or Board regulations. Section
22.17 of the Act (415 ILCS 5/22.17 (2000)) does require monitoring for gas, water and settling a a
closed landfill for 15 years. However, neither the Act nor the Board' s regulations at 35 11l. Adm. Code
807 provide any additiond specificity. Jersey Sanitation has provided a plan for monitoring
groundweter, aswell as gas and sttling, at the facility. R0294-0297. The parameters to be monitored
are extensve and must be compared againgt background and Generd Water Quaity Standards. The
Board dso notesthat the list of parameters to be monitored isthe same list of parameters monitored for
in Permit No 1992-350-SP. R0140-0141, 0296. The Board finds that the plan as submitted was



14

aufficient and these challenged conditions are not necessary. The Board finds that Conditions B.6, C.1,
C.2, C.3, and C.4 should be stricken.

Condition C.8

Jersey Sanitation argues that the Board' s rules at 35 111. Adm. Code 807.502 dready provide
for closure performance standards so the imposition of additional sandardsin this condition is
unnecessary. Reply at 21. Jersey Sanitation asserts its podt-closure cost estimates have made no
provisons for the undertaking of the requirements of this condition. 1d. Jersey Sanitation maintainsiif
the Agency believed it had not complied with the provision prior to the commencement of the post-
closure care period, the Agency should have filed an enforcement action under Title VIII of the Act. 1d.
Jersey Sanitation asserts that conditions cannot be imposed in apermit in place of an enforcement. 1d,
dting Grigolet v. IEPA (November 29, 1990), PCB 89-184 (See footnote 4).

Jersey Sanitation reiterates thet there is nothing in Part 807 that requires such specific provisons
during the post-closure care period as those the Agency imposed in condition C.8. Reply a 21. The
Agency has cited no regulation where such issues are covered and the closest regulaions are found in
35 11I. Adm. Code 811.111-811.112, according to Jersey Sanitation. 1d. Jersey Sanitation reasserts
that it is covered by Part 807 and the requirements in Part 811 do not gpply to the Jersey Sanitation
landfill. Id.

The Agency asserts that quarterly groundwater monitoring is “areasonable and customary
practice, that is hecessary to maintain accurate monitoring of the groundwater quaity and assessment of
potentia adverse impact to groundwater from release from the facility.” Resp. a 23-24. The Agency
mantainsthat thisis the reason that condition C.8 assgtsin fulfilling the purposes of the Act and is not
inconsstent with the Act or Board regulations. Resp. a 24. Maintenance of records and review and
reporting of the results help to determine the existence of adverse trends which could indicate that the
facility is not meeting the requirements of the Act or Board regulations. Id.

The Agency aso maintains that condition C.8 is“essentidly” the language proposed by Jersey
Sanitation inits permit gpplication. Resp. a 24. The Agency opines that Jersey Sanitation “should be
hard pressed to object to a permit condition as being unreasonable, arbitrary and vague when the
condition question is essentidly as proposed in its gpplication.” Resp. at 24.

Discussion

As previoudy dtated, the standard of review in apermit gpped is whether the applicant has
proven that the application, as submitted to the Agency, demonstrated that no violations of the Act or
Board rules would have occurred if the requested permit had been issued. Although the Act does
require that groundwater monitoring must occur (see above), the leve of specificity in this conditionis
neither inthe Act or the Board'srules at 35 Ill. Adm. Code 807. As discussed above, Jersey
Sanitation has included a groundwater monitoring plan in the 1999 podt- closure care permit gpplication.
The groundwater monitoring plan included in the 1999 post-closure care permit gpplicationisa
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condition to the permit pursuant to 35 11l. Adm. Code 807.523 and as submitted is sufficient to meet the
requirements of the Act and Board regulations. Furthermore, the post-closure plan does provide for
recordkeeping on site. Thus, Jersey Sanitation has proven that the application, as submitted to the
Agency, demondtrated that no violations of the Act or Board rules would have occurred if the requested
permit had been issued. Therefore, the Board finds that Condition C.8 should be stricken.

CONCLUSION

After acareful review of the record, the Board finds that summary judgment is gppropriate and
grants the motion filed by Jersey Sanitation. The Board deniesthe Agency’ s mation for summary
judgment. The Board finds that Conditions A .4, B.6, C.1, C.2, C.3, C.4, and C.8 should be stricken.
These conditions should be removed from the permit because Jersey Sanitation has demondtrated that
absent these conditions the permit will not violate the Act or Board regulations. The Board will remand
this permit to the Agency with direction to issue the permit consistent with this opinion and order.

This opinion condtitutes the Board' s findings of fact and conclusions of law in this matter.
ORDER

The Board directs the Agency to strike ConditionsA.4, B.6, C.1, C.2, C.3, C.4, and C.8 and
remands the permit back to the lllinois Environmenta Protection Agency to issue the permit consstent
with this opinion and order.

IT IS SO ORDERED.
Board Member E.Z. Kezdis dissents.

Section 41 of the Environmental Protection Act (415 ILCS 5/41 (2000)) provides for the
goped of find Board ordersto the Illinois Appe late Court within 35 days of the date of service of this
order. Illinois Supreme Court Rule 335 establishes such filing requirements. See 172 11l. 2d R. 335;
see adso0 35 11l. Adm. Code 101.520 and 902, Motions for Reconsideration.

I, Dorothy M. Gunn, Clerk of the Illinois Pollution Control Board, hereby certify that the above
opinion and order was adopted on the 21st day of June 2001 by avote of 6-1.

s qﬁﬁ.,ﬁyg
“7

Dorothy M. Gunn, Clerk
[llinois Pollution Control Board




