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STATE OF ILLINOCIS

IN THE MATTER OF: Pollution Control Board

217.SUBPART U, NOx CONTROL AND (Rulemaking - Air)
TRADING PROGRAM FOR SPECIFIED

)
| )
PROPOSED NEW 35 ILL. ADM. CODE ) RO1-17
)
NOx GENERATING UNITS, SUBPART X,)

VOLUNTARY NOx EMISSIONS )
REDUCTION PROGRAM, AND )
AMENDMENTS TO 35 ILL. ADM. CODE )
211 “ )

POST-HEARING COMMENTS OF THE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMES the Illinois Environmental Regulatory Group (“IERG™), by one of
its attorneys, Katherine D. Hodge of HODGE & DWYER, and provides the following
Post-Hearing Comments in the above-referenced proceeding. |
L INTRODUCTION

IERG is a not-for-profit Illinois corporation comprised of sixty-eight (68) member
companies engaged in industry, commerce, manufacturing, agriculture, trade,
transportation or other related activity, and which persons, entities, or businesses are
" regulated by governmental agencies which praﬁulgatq administer, or enforce
environmental laws, regulations, rules or policies. JERG was organized to promote and
advance the interests of its members before governmental agencies such as the Illinois
Environmental Protection Agency (“IEPA”) and the Illinois Pollution Control Board

(“Board”). IERG is also an affiliate of the Iliinois State Chamber of Commerce.



As Mr. Marder testified at the December 20, 2000, hearing’, IERG and the IEPA

reached agreement as to the provisioné of Subpart U, and as to many of the provisions of

Subpart X (12/20/00 Tr. at 11-12). Mr. Marder’s testimony focused on and offered

alternative language for three provisions of Subpart X, that IERG and its member

companies believe is extremely important to the overall success and workability of the

regulatory scheme to be adopted by the Board in this matter.

For the reasons offered by Mr. Marder at hearing, IERG urges the Board to

modify the IEPA’s proposal. Specifically, IERG asks that the Board revise the [EPA’s

proposal as follows:

1.

Strike proposed Section 217.805(c), so as to allow post-1995 units
to be eligible for inclusion in the Subpart X program.
Additionally, modify the first sentence of proposed Section
217.825(a), as follows:

a) For shut down units, the gross amount of control
period actual NOx emission reductions shall be
determined pursuant to Section 217.820 ¢a)-erb) of
this Subpart.

Strike the second and third sentences of proposed Section

217.825(a) and all of proposed Section 217.825(b), so as to

eliminate a 20% reduction in emission credits available from

Subpart X units.

Add a new sentence at the end of proposed Section 217.835 (3) (5)

- to clarify the concept of production shifting, as follows:

! A first hearing was held in this matter on November 29, 2000. References to the transcript for this
hearing will be cited as “11/29/00 Tr, at ___." A second hearing was held on Decu'nber 20, 2000,
References to the transcript for this hearing wxll be cited “12/20/00 Tr. at ___ ,



Production Shifti i i issi
all like-ki same tvpe units at the source are increase

. EMISSION UNIT ELIGIBILITY AND CALCULATION OF
CREDITAB |

Apparently, the IEPA has tWo concerns regarding the first two revisions requested
by IERG. First, the IEPA indicates that the United States Environmental Protection
Agency (“USEPA”) will be more likely to approve Subpart X if the requested
modiﬁcatidns are not granted (11/29/00 Tr. at 29; 12/20/00 Tr. at 84-85, 97). Second, the
IEPA indicates that the lack of Part 75 Monitoring introduces a potential level of error
which would require adjustments to the Proposal which would not be otherwise |
necessary, again, because of potential USEPA objections (11/29/00 Tr. at 30; 12/20/00
Tr. at 87, 97).

The basis for the Board’s decision should then be clear. We ask that the Boafd
review the testimony and weigh three considerations in determining whether to grant
IERG’s request to revise the IEPA's proposal, as follows:

1, The rationale for and the benefits to be derived from the revisions

requested by IERG on behalf of its member companies;

2. The concerns raised by the IEPA in objection to IERG’s request |

for revisions; and
3. The effect that the requested revisions will have on the integrity of

the program, as well as on the environment.




We believe that, when thesé three considerations are fairly weighed, the Board
will be persuaded to make the revisions requested by IERG.

A.  The Rationale and the Benefits

Subpart X is a State addition to the Federal model trading program. This Ilfinois
add-on program was mandated by the General Assembly at Section 9.9 of the Illinois

Environmental Protection Act (“Act”) (415 ILCS 5/9.9). As an active participant in the

~ drafting and negotiations leading to the adoption of Section 9.9 of the Act, IERG is well

aware of the intent of this provision. The basic intent is as directly stated in the Act:

. . . to provide additional allowances to EGUs and non-EGUs to be

allocated by the Agency. The regulations shall further provide that such

voluntary reductions are verifiable, quantifiable, permanent and federally

enforceable” (415 ILCS 5/9.9(d)(3)). ‘
The underlying reason for this program was a recognition that a perpetual cap on NOx
emissions from a defined, but increasing universe of NOx emission sources would be
increasingly difficult to meet. Thus, any additional pool of credits would serve to ease
the burden on the regulated community, It is important to understand that a new unit that
is required to participate in the ﬁ'ading program will have limited options as to how it can
obtain its allocations. The bottom line is that the allocations must come from a fixed and
finite pool. Thus, the unit must either avail itself of a partial allocation from the new
source set-aside (which provides temporary relief -~ three years -- but is still part of the
overall finite pool) and/or purchase allocations from the existing finite pool. As time
goes by, fuel switching and improved control technology will tend to increase the
availability of allocations. However, normal growth will reduce the availability of such

allocations. If the price and availability of natural gas continues on its current trend, the

need for alternative fuel (coal or oil) will become increasingly real, thus, putting
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additional strain on the supply of available allocations. As the demand for allocations
outstrips the available supply, the utility of including post-1995 units in the mix of
available options, as well as the need to allow full credit for emission reductions, will
become more important to the regulated community.

In particular, the issue of post-1995 unit eligibility will become increasingly
important over time. It is highly doubtful that any entity would be willing to shut down
~ or curtail operations of a post-1995 unit in the next five to ten years. Such units afe
relatively new, and were built, _af considerable expense, for an intended purpose. It is
highly unlikely that a facility ‘ow‘ner ‘would curtail operations of the new unit simply to
obtain the financial benefits of s;elling NOx credits. However, as time goes by, and
facilities have to replace units with new (and assumedly cleaner) units, those post-1995
units may well be reaching their life expectancies and would become candidates for
Subpart X, It is important to remember that the facility could opt to construct new units
that are below the threshold for applicability (in the case of non-EGUS), and thus avoid
the program altogeiher, and become part of the so-called growth (or arguably, the
replacement) factor, which was built into the system. This scenario, howéver, would be
counterproductive to the trading program that has a better chance of success as the total
pool of allocations expauds. The only way to expand the total pool is to transfer
emissions from the non-trading budget fo the trading budget, and that is exactly what
Subpart X is intended to accomplish. At hearing, Mr. Romaine raised the issue of double
counting as regards post-1995 units (12/20/00 Tr. at 86). Quite frankly, IERG is
confused as to why this should be an issue. Post-1995 units are indeed subsumed in the

so-called growth factor included in the State budget. By opting into Subpart X, a post-



1995 unit would not add additional emissions to the overall State NOx budget; rather, it
would transfer those existing emissions from one part of the budget (point source non-
trading) to another (trading). If the rule had no provision to preclude a facility from
simply shutting down and transferring emissions and simultaneously construction a new
“growth unit,” the issue would have merit. However, as stated at hearing, all parties
agree that the production shifting protection in the proposal was speciﬁéally included to
prevent this situation.

In summary, Subpart X provides a méchanism whereby new units subject to the
provisions of the NOx trading program can gain access to much needed allocations. It
was envisioned by the General Assembly as a viable and necessary add-on to the Federal
program. The revisions requested by IERG, on behalf of its member companies, make
the proposed regulation much more flexible and useful, thereby, meeting the intent of the
General Assembly and the needs of the regulated community.

B.  TheConcerns Raised by the IEPA

An objective review of the record here indicates that the IEPA raises no concern
of its own as to the revisions requested by IERG. Instead, IEPA’s objections center
around the potential objections that may be raised by the USEPA (12/20/00 ‘fr. at 84, 97).
Thus, it is important to explore the prediciability and certainty of the USEPA’s actions in
reviewing this proposal. During the negotiations leading up to proposed Subparts U and
X, all participants were well aware of the role of USEPA in the process. Clearly, the
USEPA has the ultimate vote as to the approvability in whole or in part of these
regulations. And, it is in the best interest of all the participants to gain federal approval

of the program,



Accordingly, when negotiating the regulations, the participants looked to the
model trading program, as well as to the NOx SIP Call notice to determine what was or
was not required. This is never an easy or straightforward process.' In a number of cases,
it was determined that there were specific imperatives implicit in the model trading
program. This led the pgrties to agree to the language of proposed Section 217,656 (a),
that incorporates specified parts of the model trading program by reference. Other
provisions allowed discretion (examples include NOx Allocations and New Source Set-
Asides), that led to detailed discussion and negotiation. When the parﬁcipants agreed
that certain flexibility could not be attained (even within the “discretionary” provisions),
agreement was reached to accept the Federal language. Examples of this inélude
proposed Section 217.656(c)(3) (monitoring), which all but mandates the use of Part 75
Monitoring for Subpart U units, and provides that sources have separate accounts for
emission units, even if they opt not to trade. While IERG objects to these provisions, we
believe that the provisions included in the model trading program leave us little choice
but to concede such points,

When the participants agreed that the model trading program did, however, allow
for flexibility, certain changes were made that led to the allocation system and new
source set-aside differences between Subpart W and Subpart U sources. Such flexibility
allows for some ease of compliance, without violating the integrity of the program. The
modifications sought by IERG on behalf of its member companies fall into a third
category. That is the category of not knowing what the USEPA’s reaction will be to'the
program. Subpart X falls into this category, in its entirety, in that it is not part of the

model trading program, but is a separate add-on which will require Federal approval.




During the negotiations leading to Subpart X, IERG was aware that the IEPA and the
USEPA had many discussions regardmg all of the proposed NOx SIP Call rules,
including Subpart X,

IERG was not, nor should it have been, a party to such discussions. What we are
aware of is that: 2) at no time did the USEPA issue any formal statements regarding the
rule; b) at no time did the USEPA appear or communicéte to the Board any objections to
the proposed rule; amj, ¢) to our knowledge, at no time did the USEPA provide the IEPA
with definitive answers on specific issues.

The uncertainty of USEPA’s future actions was best expressed by Mr. Lawler in
his response to a question by Mr. Marder:

. but we don’t know how far you could push them into accepting i,
condltlonally approving it or just saying they won’t approve it and we’re

trying to bridge the gap” (12/20/00 Tr. at 91).

Ms. Kroack, in responding to another question regarding discussions with the USEPA,
stated:’

“In our discussions on Subpart X so far which have been preliminary and
not complete by any means, . . . (12/20/00 Tr. at 89),

Clearly, the USEPA’s final decisions must be made in the context of 2 complete and final
rule. This is particularly important in the case of Subpart X in that it is a creature of the
Iilinois program, and is not part of the model trading program.

The uncertainty of USEPA’s actions regarding State rulemaking can best be
demonstrated by a recent action regarding the Illinois Emission Reduction Market
System (“ERMS”) program (35 Ill. Admin. Code 205 et. seq ). Attached to these

Comments as “Bxhibit A” is a copy of the December 27, 2000, Federal Register notice, in

which USEPA proposes to approve the ERMS pmgramrsubj-ecuo-ma-sésmditieiis.—@g—



65 Fed. Reg. 81799 (2000); Approval and Promulgation of Implementation Plans; Illinois
Trading Program.) IERG was a very active participant in the negotiations leading up to
the adoption of the ERMS regulations. YERG was aware of multiple discussions between
the USEPA and the fEPA on the ERMS program. As far as we can recall, none of the
conditions raised by USEPA in the attached notice were raised as conditions by the
USEPA before the Board’s adoption of the ERMS rule. Other concerns that were raised
as possible approvability issues apparently were resolved, as they do not appear as
conditions. The lesson here is that USEPA’s pfeliminary position often changes once a
rule is adopted, and can be revieﬁved in context of the total program. Of particular note,
is that it took the USEPA fully three years to come to the point of issuing a proposed
uvotice of approval, At this point, it is unknown if the conditions will require simply
commitments or additional rulemaking, What we do know is, the ERMS program was
well into implementation by the time USEPA issued its conditiona! approva! notice. In
the instant case, Subparts U and X have future compliance dates. This would give the
State ample time to negotiate changes or, if necessary, revise the rules to meet USEPA
objections, if they are forthcoming in a reasonable period. There is, in fact, little visk if
the Board grants the modifications requested by IERG on behalf of its member
companies. The modifications sought do not invalve items requiriilg up front capital
expenses. Instead, IERG seeks policy changes that would allow the regulated community
to plan how they can best meet their obligations under Subparts U or X, and to make
informed decisions as to the feasibility of constructing new Subparts X or U units, based

on the amount and availability of allocations,



In summary, the only thing that can be accurately predicted as regards USEPA’s
future action on a rulemaking are that its actions are unpredictable, and that such actions
will be a long time in coming. IERG would submit that it is inappropriate for the Board
to base its regulatory decisions on mere supposition of what action the USEPA will take.

C.  TheEffect of the Requested Revisions

IERG believes that the need for the requested revisions is real and important and
that the arguments in opposition are flimsy, at best. | The remaining questions are: Will
the grant of the modifications violate the integrity of the program? And, will the grant of
the modifications harm the environment? Any fair review of the record would lead to a
negative answer to both questions. The integrity of the program is based on the issue of
whether emission reductions generated by Subpart X units are quantifiable, verifiable,
permanent, and federally enforceable, IERG would stand on the testimony and cross-
examination in the record on this issue. There is’ nothing in the record to demonstrate that
the use of alternative monitoring by Subpart X units would impair the integrity of the
program — only the refrain that USEPA may object because it requires Part 75 Monitoring
for the model trading program, Yet, the proposal itself would not require Part 75
Monitoring to establish a baseline for Subpart X (reliance on annual emission reports is
allowed). Nor will, in most cases, Subpart X uxﬁts ever operate, as they will most likely
be retired and shut down. The only possible case where a reduction of emission credits
may be appropriate to compensate for modeling error would be in the event that a
Subpart X unit continues to operate at a reduced level of emissions. Even in that case,
given that the variance in accuracy between Part 75 Monitoring and alternative

monitoring is likely to be a slight deviation, it is passible that the environment will see a
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net benefit. For Subpart X units that cease operation and transfer their emissions to a
Subpart U or X unit (which will use Part 75 Monitoring), the issue is moot. Of particular
note, is that the USEPA appears to be satisfied with the monitoring provisions of the
ERMS rule (Sge 65 Fed. Reg. 81804 (2000)) that do not include Part 75 Monitoring. As
the Board is aware, ERMS is a cap and trade system very similar to the model trading
program.

Regarding the question of the effect on the environment, there is little doubt that
the modifications requested will, at worst, be a status quo situation and, at best, produce &
net benefit by encouraging new and cleaner units to replace older and more polluting
units. As regards the inclusion of post-1995 units, the issue can best be summed up by
the following exchange:

MR. MARDER: “I just have one guestion. Is th¢re_any difference to the

environment for emissions that are reduced real verifiable, quantifiable,

federally enforceable emissions that are reduced from a pre or a post-1995

unit, is there any difference to the environment?”

MS. KROACK: “No.” .

(See 12/20/00 Tr. at 94-95.)

In summary, the modifications requested will not have an adverse effect on the
environment, will not impair the integrity of the program, and will provide the regulated
community with much needed flexibility.

. ERODUCTION SHIFTING

Both the IEPA and IERG concur that the concept of prevgnt_ing production
shifting should be included in the regulation. Both parties concur that the decision as to
what constitutes production shifting will, of necessity, be a case-by-case determination.

However, the record is replete with discussion as to what constitutes production shifting

11




(11/29/00 Tr. at 50-51; 12/20/00 Tr. at 101-102). IERG’s contention is that the proposed
source-wide NOx emission cap for Subpart X facilities should be used to prevent an
operator from “gamiﬁg" the system by providing non-discrete emissions, yet at the same
time not be used to prevent a facility from utilizing the legitimate economic be.neﬁts from
the property. The language proposed by IERG is intended, not to limit the judgment of
the IEPA, but, instead to provide some guidance as to the ground rules of the game. This
language is intended to provide the IEPA, the regulated community, and the Board (if the
issue comes befére it on appeal), with a benchmark as to how a case-by-case
determination is to be made. IERG believes that a review of the record will convince the
'Board that clarifying language, as proposed by IERG, is a necessary and valuable
addition to the program.
IV. VALUE OF USED PART 75 MONITORING EQUIPMENT-

Additionally, at the hearing on December 20, 2000, in a follow up question
concerning the value of used Part 75 monitoring equipment, Board Member Marilee
McFawn asked Mr. Marder to inquire of IERG members as to installation costs and
salvage value of such used monitoring equipment (12/20/00 Tr. At 35). So‘far, IERG has
received two responses to its inquiry, which are included below.

IERG Member No. 1

IERG Member No. 1 advised that he was attempting to contact manufacturers to
get a better handle on the salvage value of the equipment at issue. He advised that he had
previously estimated a complete Part 75 system at $160,000. This would have been more
or less a Cadillac system. To resell a one-year-old system is a little like selling a used

car, except that you can advertise a used car in the papers and possibly have some
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success. Monitor users would wish to buy from a vendor that will provide some sort of
warranty with the system. Therefore, an industrial user would most likely be forced to
sell a system back to a vendor who could then either attempt to sell it with a warranty or
~ sell parts from it. The vendor would obviously not want to pay top dollar for the used
system; instead he would be more likely to want to pay sah‘/age prices for it. It is possible
that you could buy a system with some sort of agreement pmvidiné for a buyback after
" one year at a set price. This would most likely also involve a maintenance agreement
with the vendor so that he could ensure the condition of the system. His rbugh
uneducated guess would be that the used system might fetch $25,000-$30,000, at best.
The vendor might hope to résell‘ it, after an overhaul, for perhaps $80,000-$120,000.
IERG Member No. 2

IERG Member No. 2 reported that he could not provide actual information on
installation costs of Part 75 monitoring equipment. However, regarding the use of used
equipment, he stated that by the time a company pays for the equipment to be dismantled,
refurbished, transported and installed, it is usually equal to, if not more expensive than,
brand new equipment. For these reasons, IERG Member No. 1 would not expect there to

be any de_mana for such used monitoring equipinent.
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V.  CONCLUSION

IERG appreciates the opportunity to participate in this rulemaking. The outcome
will have a profound and long-lasting effect on our member companies. We believe that
the record before the Board demonstrates that the revisions to the IEPA’s proposal
requested by IERG, on behalf of its member companies, are justified, necessary and
prudent. We urge the Board to adopt IERG’s proposed revisions.

WHEREFORE, IERG respectfully requests that the Board consider these

Comments, and take further action consistent with the same.

Respectfully submitted,
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,
One of Its Attomeys
Dated: January 9, 2001
Katherine D. Hodge
HODGE & DWYER
3150 Roland Avenue
Post Office Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900
IERG:001/Fi/R01-17 Comments of IERG2
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COUNTY OF SANGAMON }
} SS
STATE OF ILLINOIS 1

" AFF F SIDNEY M. MARD
L, Sidnev M. Marder, being first duly sworn, depose and state as follows:
L. I was the Executive Director of the [llinois Environmental Regulatory

- Group (“IERG™) from 1985 until 1999,

)

Since 1999, I have served as a Consultant to IERG.

3. I have participated in the preparation of the Post-Hearing Comments of the
Illinois Environmental Regulatory Group, which are being filed today with the I)linois
Pollution Control Board. |

4. The statements contained in these Post-Hearing Comments are true and
correct to the best of my knowledge and belief.

.
FURTHER AFFIANT SAYETH NOT. v /

~——~— Sidney M. Marder

Subscribed and sworn to before
me this Cﬂf day of January, 2001.

O Cobonk »
. L
otary Public ! - KELLY]EUBANK
; NOTARY PUBLIC STATE OF ILLINOIS
: MY COMMISSION EXP, MAY 10.2001

e e A P et

IERG:001/R-Dackers Fil/R01-17/Sid Marder Affidavit
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attainmeant of the ozone NAAQS by
November 15, 2007.

The EPA proposes to: approve the
attajiament demonstration SIP for the
BPA ozane nonaltainment area; approve
the State's request to extend the ozcne
attainment data fac the BPA ozane
nonattainment araa to Novembsr 15,
2007 while rotaining the area's current
classification as e moderate ozone
nonattsinment area; approvs the on-
road motor vehicle amissions budgets;
find that the BPA area meets all
remaining ouistanding VOC RACT
requirements for major sources; and
approve the State's snforcesble
commitment to conduct 3 mid-course
review {including evaluation of ail
modeling, inventory data, and ather
tools and assumptions used to develop
this attalnment demonstration) and ta
submit a mid-coursa vaview SIP
revision, with racommended mid-caourse
corrective actians, to the EPA by May 1,
2004, If the subseguent analysas
conducted by the State as part af tha
mid-course review indicate additional
reductions ara needed for BPA to attain
the ozone standard, EPA will require the
State to implement additional controls
as soon as possible until attainment is
demonstrated through photochemical
grid modeling.

EPA cannot finalize the above
proposed actions unless and until the
EPA approves all of the following:

1. Tha NDcrules for Electric
Generating Facilities in East and Central
Texas (30 TAC scctions 117.131,
117.133, 117,134, 117,135, 117.138,
117.141, 117,143, 117.145, 117.147,
117.148, 117.512);

2. The State-wide NOx¢rulas for Water
Heaters, Small Boilers, and Procass
Heaters (30 TAC sections 117.464,
117.461, 117.463, 117,465, 117.467,

1 7.469);

4. Tha revised emission specifications
in the BPA area for Elsctric Utility
Bailers, [ndustrial, Commarcial or

Institutional Boilers and certain Process -

Heaters {30 TAC sections 117,104,
117.106, 117.108, 117.116, 117.206 as
they relate to the BPA ares, and the
repeal of sections 117.109 and 117.601
as they relate to the BPA araa);

4, The administrative ravisions ta the
exisling Texas NOxSIP (30 TAC
sections 117,101=117.121, 117.201~
117.223,117.510, 117.520, and
117.570);

5. The two Agreed Orders enlered into
by TNRCC and Alcoa, Inc. and TNRCC
and Texas Eastman;

6. Lower RVP Program in East and
Central Texas (30 TAC sections 114.:.
114.301, 114.302, and 114.304~
114.308);

e e f P e e N AR

7. Stafe I vapar racovery Program in
East and Central Texas (30 TAC sections
116.222-114.229); and,

8. VOC rules as RACT for batch
processing (36 TAC sections 115,160~
115.169) and wastawater (30 TAC
sections 115.140~115.148).

If the EPA cannot fully approve all of
the abave actions {one through eight),
EPA will take finel action on the
proposed reclassification as described in
the April 16, 1999 Federal Register, To
the axtent that commaents received on
the April 1999 proposed action are
applicable ta this proposed rulemaking,
EPA will respond to those comments in
its final rulamaking action. . ’

iV. Administrative Regnlrements

Under Executive Order 1za86 (58 FR
51733, Qctabar 4, 1993), this proposad
action is not a “significant regulatory
action" and therefore is not subject to
teview by the Office of Management and
‘Budget. This proposod action marely
appravas state law as meeting federal
requirements and imposes no additional
requiraments beyond those imposad by
stats law, Accordingly, tho
Adminlstrator certifies that this
propased rule will not have a significant
econamic impact on & substantal
number of small antities under the
Regulatery Flexibility-Act (5 U.S.C, 601
al. seq.). Because this rule proposes to
apprave pre-existing requirements
undoer state law and does not impose
any additiona) enfarceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affact small
governments, as dascribed in the
Unfunded Mandates Reform Act of 1995
(Public Law 104=4). For the same
reason, this propasad rule also does nat
significantly or uniqualy affect the
rommunities of tribal governments, as
specified by Executive Order 13084 {63
FR 27635, May 10, 1898). This proposed
ruls will not havo substantial direct
effects on the States, on the relationship
between the national goverrunent and
the States, or on tha distribytion of
power and responsibilities smong the
various levels of gavernment, as
specified in Exacutive Order 13132 (64

* FR 43235, Augnst 10, 1999), because it

merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities ostablished In the Clean
Air Acl, This proposed rule alse is nat
subject to Executive Ordar 13045 (62 FR
1BB85. April 23, 1897), because it Is not
economically sigaificant,

In raview ing 512 susmissicss, 500 .
role is to approve state choices,
providad that they meet the criteria of

tha Clean Air Act. In this contaxt, in the
absenge of & prior existing requirement
for the State to use voluntary congansus
standards (VCS), EPA has no authority
to disapprave a SIP submission far
failure to use VCS. It would thus be
inconsistent with appliceble law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP° submission
that otherwise satisfies the provisions of
the Clean Alr Act. Thus; the
requirements of section 12(d} of the
National Technology Transfer and
Advancament Act of 1995 (15 U.S.C.
272 nete) do not apply. The propased
rule does net involve special
consideration of environmanta) justice
related issues as required by Executive
Order 12898 (39 FR 7529, February 16,
1994). As required by section 3 of
Exgcutive Order 128983 {61 FR 4729,
February 7, 1996), in issuing this
prapased rule, EPA has takan the
necessary steps {o-eliminate drafting
arrors and ambiguity; minimize
potential litigation, and provide a clear
legal standard for affected conduet. The
EPA has compliad with Exscutive Qrder
12630 (33 FR 8859, March 15, 1988} by
examining the takings implications of
the rule in accordance with the
“Attorney General's Supplemental
Guidelines for the Evaluatian of Risk
and Avaidance of Unanticlpated
Takings' issuced underthe executive
order, This proposed rule does not
impose an information collection
burden under the provisions of the
Paperwark Reduction Act of 1995 (44
U.S.C. 3501 et seq.),

List of Subjects in 40 CFR Part 52
Enviranmental protection, Air

pallution contal, Hydrocarbons,

Intergovernmental relations, Nitrogen

oxides, Ozone. Reporting and

recordkeeping requirements.
Autharity: 42 U.5.C. 7401 et 5eq.
Dated: December 18. 2000.

Grogg A. Coake,

Regional Administrator, Region 6.

[FR Doc. 0032843 Filed 12-26-00; 8:45 am)

BILLING CODE ESE-S0-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[IL185-1; FRL=-6823=3]
A;:proval and Promulnau;

implementation Plans; lilin
Program
AGENCY Envirznmental Protection
Agency (LSE?-.

ACTION: Prupased rule.
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SUMVARY: On December 16, 1997,
[linois submitted rules establishing a
*cap and trade” program for volatile
organic compound (VOC) emissions in
the Chicago area. Illinois issuss each
major source an allotment of
allowangcas, which it calls allotment
trading units or ATUs. For most sources,
this allotmant corresponds te 12 percont
below baselina emissions. Each source
must emit no moye than the level at
which it helds sllotment trading units.
Trading of allotment trading units is
allowed, so that seurces that reduce
emissions more than 12 percent may
sell allotment trading units, and sources
that reduce emissions less than 12 -
parcent must buy allotment trading
units. In effect, trading increases tha
allowable emissions of the allowance
buying source, squally decreases the
allowable emissions of the allowance
selling source, and yields na change in

total allowable emissions. The not effact -

is to set a cap reflacting approximately
a 12 percent reduction in VOC
emissions ia the Chicago area.

USEPA proposss te grant final
approval of these rules if linois
resolves certain issues. Specifically,
USEPA proposes that Illinois must:
Clarify the timeline and penalties for
violating sourcas, satisfy USEPA's
trading program palicy on
eovironmental justice, provide for full-
year offsets for naw sourees, commit to
discount credits whore emlission
reductions are potentially accompanisd
by emission increases elsewhere, and
commit to remedy any problems
identifiod in its periodic program
review.

DATES: Written comments on this
proposed rule must arrive on or before
January 26, 2001.

ADORESSES: Send commanits to:

J. E\mer Bortzer, Acting Chief, Air
Programs Branch {AR-18]), United
States Environmental Protection -
Aﬁency. 77 West Jackson Boulevard,
Chicago, lllincis 60604,

Copies of the State's submitral arg
available for inspettion at the Inllowing
addrass: {(We recommend that you
telephone John Summerhays at (312)
886-6067, before visiting the Region 5
Offies.)

U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division {AR-18]), 77 Wast Jackson
Boulevard, Chicago, Hlinais 60804.

FOR FURTHER INFORMATION CONTACT: john
Summaerhays, Regulation Development
Section, Air Programs Branch {AR-18]),
U.S. Environmental Protection Agency.
Reglon 5. Chicago, llinais 60604,
summerhays.john@epa.gov, (312) 886-
B067.

Se————

SUPPLENENTARY INFORMATION In this
proposed rulemaking, the terms “wae,”
“us,” and “"our” mean USEPA. This
document is organized according to the
following tabla of contents:

1. Introduction

H. The Features of the Illineis Trading
Program
‘What is tha purposa of the program?
Haw dags the pragram wark?
What sourcas are in the program?
Whal must sources in this program do?
How does Itlinois sot baseline emission
and allolmeat lovels?
Whal elements of this pragram are
implemented through Title V permita?
What penalties apply to noncomplying
sources?
Doos this new program relax any old

" requirements?

111 The Criteria USEPA Is Using to Review
Hlinols* Program

Whal types of review critoria is USEPA
using?

What guidance applies to this lype of
omission trading program?

What critoria-address satisfaction of othor
Cloan Air Act requiremonls?

How does USEPA judge tho program's
emissions roductions?

IV. USEPA Review of the Features of Blinois’
Pragram

Does the prograny:

1. Assuze that eredits aze surplus,
quantifieble, enforcaable, and permanent?

2. Assure that appropriate mothods will be
used to measurs emissions?

3. Authoriza adequate penalliss for saurces
that violate thess rules?

4. Adaqualely address savironmantal
justice issues?

$. Asgute satisfaction of new source
toquirements?

&. Provide for Illinais to identify and
sesolva program problems that arise?

V. USEPA Review of Expected Emission
Reduction

How much emission reduction will be
achisved? -

Can false credits arise ram “demand
shiRiog"?

Can “spiking” ba a prablem?

VI, Proposed Action

What action is USEPA proposing to lake on
the Ulinols trading program?

Whal further commitmenls and program
myisipgs is USEPA praposing to requirs from

10018?

VIL, Administrative Requitraments

Executive Order 12866

Executive Order 13045

Execulive Order 13084

Excculive Order 13132

Rogulatory Flexihility

Unfunded Maadates

Submission ta Congress and the Compirollor
Seaurnal

National Tochaology Transfer and
Advancement Ac) !

L Introduction

On December 16, 1937, Ulinois
submitted rules far a “cap and trade”
program for emissions of valatile
organic compounds (VOC 3 in the
Chicago area. In this program, sourges
receive allotmants ganerally equivalent
to 12 percent lass than their baselins
emissions, issued as the appropriate
aumber of allotmant trading units ox
ATUs. Sources must have emissions no
higher than the numbar of ATUs they
hold, so a source's ATU holdingsare a
*“‘cap’ on its emissions. Sources may
buy or sell ATUs and thersby increase
or decrease their own cap. This “trade”
of ATUs gives sources more flexibility
in mesting program requirements.
Trading is expected to shift emiszion
reductions toward sources that can
reduce emissions more cheaply. Trading
dess not affect the net total emissions
allowed under the program, which is
approximately 12 percent below net
total basaline levels,

USEPA propases to approve these
rules, provided that lllinois addresses
certain issues. Specifically, USEFA
proposes ta approve the rules only {if
[linais: (1) Clarifies the applicability of
penaltles as given in Clean Air Act
section 113 for violating sources, (2)
satisfias USEPA's trading program
policy an environmental justice, (3)
providas for full-year offsets for naw
sources, (4) commits to discount credits
where emission reductions are
accompanied by emisston increases
elsewhere, and (3) commits to remedy
any problems identifled in its periodic
program revigw.

IL The Features of the Illinois Trading
Program

What Is the Purpase of the Program?

The Illinois trading progrem is
designed to reduce VOC emissions-and
thereby help attain the ozone standard
in the Chicaga area. The Chicago ares is
a Severe ozone nonattainment area.

How Daes the lllinois Trading Program
Work?

The Illinois trading program is a cap
and trade program. Each participating
source {s subject to a cap on its total
emissions, but sources may radistribute
tha allowed smissions by trading
allotment trading units, The Hlinois
Environmental Protection Agency
(TEPA) establishes 2 cap For each

VYilinois waes Wie e “Voladlo Organle
Material™ {VOM) rathar thas VOC. The State's
definltion of VOOM is equivalent to USEPA's
cefinition af VOC. Tae twe lerms are
aterchizgoable when diseussing volatils organi

<
* emisslons. For coasisiency with the Actand USEPA

solivy, 128z zulemaking Uses the tarm VOC.
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participating source as a function of
ozaone season smissions during a
baseline period (generally 1994 to 1996).
In most cases, this cap is sat at 12
percoat below baseline emissions,

Each year, the State issues allotment
trading units ar ATUs to each sougce,
reflecting the source's cap lave] of
emissions. Saurces are required te hold
a number of ATUs that is at least
equivalent to their actual ozans season
emissions that year. If a source emits
mare o less emissions than corresponds
ta its State issuanea of ATUs, it must
purchase or may sell ATUs,
respectively, until the soureca at a
minimum helds the number of ATUs
that correspond to the source’s
amissions for that ozone season.

It is immaterial whether changes In
emissions are dus to emission coatrols
or production level changes. For
example, a source that emils 15 percent
less per widgst but produces 10 percent
mare widgets is still required to
purchass ATUs.

If no trading were lo occur, then each
source would have to limit its emissions
to its allotment level, which again in
most cases is 12 percent below baseline
emission levels. Trading of ATUs allows
redistribution of emissions from the
seller to the buyer of ATUs. For
example. if a source was issued ATUs

_far 50 toas of emissions but emitted 75
tons, the source would have to buy 25
tons worth of ATUs, generally fram
another source that reduced its
emissions ta 25 tens balow its allotment
level. Presumably, sources that can
reduea smissions more cheaply will be
selling ATUs to sources for whom
contrals are more expansiva. Howsever,
this trading does nat increase the total
emissions that aro allowed from the
universe of sources in the program.
Consequently, total emissions from the
snurces in the program are subject to a
net cap equal to approximately 12
percent helow the total baselina
emissions,

The rules for the inois trading
progmm provide various tools for
implementing the propram. The rules
pravide for an electronic data base for
tracking ATUs. This data base will
include information on the trades of
ATUs, the current holdings of each
source, and additional information such
as recent ATU prices. Thus, after a
source reports its czone ssason
emissions each year, it is then easy to
identify whether a source has adequate
ATUs to accommaodate its emissions for
that year's ozons season.

iVhat Sour2us Are in the Program?

Participation in the trading program is
mandatory for essentially all major

T PR

sources of VOC in the Chicago area. In
this area, “major source" of VOC is
defined as a source with the poatential to
emit 25 tons of VOC per year. The only
significant exclusion of major sources
from the trading program is far sources
that emit disproportionately little
during the summar, specifically for
sauzces that emit less than 10 tons
during the ozone seasan. Participation is
mandatory for sources throughout the
Chicago ozons nanattainment area,
including Cook, DuPage, Kane, Lake,
McHeonty, and Will Counties, as wall as
townships within Grundy County (Aux
Sable and Cooee Laks Townships) and
Kendall County (Dswego Township).
Additional sources have the option
for voluntary participation. llinois*
rules include separata “opt-in"
provisions for small industrial sources
and for mobile and area sources. Any
person who arranges emission
reductions from such sources may
petition IEPA to receive allotments
corresponding to the quantity af the
omissions reduction. The direct or
indirect sale of these ATUs to a major
source will than shift the burden of
emission reductions from majar to
minor sources but will not alter the total
emission reductions that must oeeyr.

What Must Sources in This Pragram Do?

Sourcss ia the [llinois trading
program have several obligations. First,
the source must evaluate its baseline
emissions and submit this information
as part of an application for an
allotment of ATUs. The application also
must identify the emlission
quantification techniques usad to
determine baseline and future year
emissions and must justify any requosts
for exemption from the 12 percent
reduction that is nermally reflected in
allotment levels. [EPA uses this
information to determina the allotment
it will issue to the source and ta
establish the methods that the seurce
shall usa to determine future emissions
levels. ‘

{llinois bogan jssuing ATUs in early
2000. (The rules provide for first
issuance Ia 1999, but Winois has
deferred this ons ysar.} Each source is
required to apply the identified methods
for determining emissions during the
ozcne season, defined for the trading
program as May through September.
Naw, the most important source
obligation has begun. namely to assure
that emissions ara no higher than the
quantity of ATUs held.

How Daoes lllinois Set Baseline Emission
and Allorment Levels?

Baseline emissions generally reflect
VQC emissions during the ozone

seasons in 1994, 1995, and 1996. Llinois
adjusts these emizsions values
downward if the emissions exceadad
1996 allowable amissions levals,
whether dus to noncampliance or
because 1996 limitations were not yet in

- effect. lllinais adjusts theso amlesion

values upward if the source reduced
emissions after 1990 balow the levsl
roquired as of 1996, In most cases,
baseline emissions reflect the average of
the higher two of these three ozone
season emissions values. However, the
oplian exists for saurces to demonstrate
that their production lavels were
unrepresentative for ona or more of
these years and to substitute a value(s)
from & more representative year chosen
from 1990 to 1993 or from 1897.

Once [linois astablishes baseline
emissions, it can determine the quantity
of ATUs to be issued to tha source. In
most cases, allotments are set at 88
porcent of bassline emissions, targsting
& 12 percent amlission reduction.

An exception appliss if the sourco can
demonstrate that an amissions unit is .
well controlled and should not be
targeted for fusther reductions. This
exception is possible if the source is
meeting a recently established Lowest
Achievable Emission Rate limitation, is
meeling a Marximum Achievable Contral
Technology limitation, or has Best
Available Technolagy. In such eases,
allotments for such a unit are set at the
well controlled level.

What Elements of This Program Are
Implemented Through Title V Permits?

The State uses saurce operating
permits to implement several features of
the trading program. As mandated by
Title V of the Clean Air Act, Dlinois
requires operating permits for all major
sources, which it calls Clean Ay Act
Permit Program (CAAPP) permits. These
permits must identify all requiremants
applicable to a source and can be issued
only after input fram USEPA and the
public has been salicited. lllinois’
trading rules require participation only
from sources that must obtsin a CAAPP
permit. This permit is uséd to formally
establish the source's baseline
emissions, ideatifv any maximally
controlled emission units that are
exempt from the 12 percent reduction
requiremant, set the quantity of ATUs to
be issued to the source. and specify the
methods to be used to measure
smissions. To incorporate these items
inlo the CAAPP permit, the Stata must
follow procedural requiromonts that
provida amola <npertunity for USEPA
and the public 10 have input inte any
relevant issues.

B K I/ RS
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What Penalties Apply to Noncomplying
Sources?

* Sources violating the requirements of
the linois trading rules are ligble for
the full penaltios authorized in Section
113 of the Clean Air Act. Ona typs of
noncomplianca is violating
requirements for measuring and
reporting emissions. A second type of
noncoampliance is failing to hold ATUs
equivalent to the year's ozonc soason
smissions,

Sourcas must genesally sscure
adequate ATUs by December 31 of cach
year, that is, within 3 months of the end
of each ozone season. A souree Lhat
holds insufficient ATUs at the end of
the year then has a “second chance” g
secure ATUs equaling 120 percent {or in
some cases 150 percent) of the shortfall.
This “second chance" appears to last for
3 additional months, though USEPA is
requesting clarification from IEPA on
this point. A source that holds
insufiicient ATUs after this “'second
chance” {s 2 violating source. This
source could be subject to various
gnforcement actions and would be liable
for panalties currently authorized at up
ta $27,500 per day for each of the 153
days of the ozona season.

Doss This New Program Relax Any Old
Requirements?

In general, no. Most importantly, no
emission limitations are relaxed hy this
program. The limitations requiring
reasonably available control technology
(RACT), for example, remain fully and
independently enforceable, That is, a
source that exceeded its RACT limits
would be lizble for enforcement action
;egl:l:dlass of the number of ATUs it

eld. =

The onc pre-existing requirement that
the llinais trading rules modify is the
requirement for offsets for major new
sources and major modifications of
existing sources. In these cases, the
source obtains offsets by obtaining the
appropriate numbar of ATUs rather than
by traditional means as part ofa
construction permit. Since the Chicago
area is a sevare ozone nonattainment
area, sourees must obtain 1.3 tons worth
of ATUs {or each ton of new source
smissions. The State issues no ATUs for
new sources ar far modifications, The
ATUs that the source must purchase to
accammodate these new emissions are
available if and only if some other
sourca has made a corresponding
raduction in its emissions. Therefore,
the trading program provides offsets that
in principle are equivalent to offsets
provided by traditiona! means.
However, the use of the trading rules (a
provide offsets has several ramificatians

reductions.

M—————

for the quantity of offsets required and
chtained. These ramifications are
discussed below in the raview of
[linois’ program.

ItL. The Criteria for Reviewing Ilinols’
Program

What Types of Review Crileria Is USEPA
Using?

USEPA must use several types of
criteria for evalualing Illinois® trading
pragram. First, USEPA has established
numerous criteria as part of published
and promulgated guidance on economic
incantive programs, including guidance
on emission trading programs. Sacond,
USEPA must apply guidance on any
other Clean Air Act program that is
affected by [llinois’ program. Third,
insofar as the purpose of Illinois’
program is to achiave specifed smission
reductions, [JSEPA must evaluate the
State's estimate of anticipated

The guidanece most relevant to
[llinois’ trading program is the guidance
on economlc incentive programs
published on April 7, 1884, )
promuigated as subpart U of part 51 of
title 40 of the Code of Federal
Regulations (40 CFR 51). including
sactions 51.490 to 51.494, Although a
portion of that guidance speaks to
economic incanlive programs that are
required in certain circumstances under
the Clean Air Act, that portion of the
puidance is not relevant here, Instead,
tho relevant portion of that guidance
addresses voluntary proprams, with the
genscal purpose of assuring that the net
affact of any emissions trading (or
actions under any other economic
incentive pragram) does not cause
vialations of any of various
requiroments of the Cleen Air Act.

More recently, on September 15,
1898, at 64 FR 50086, USEPA published
notica of availability of proposed
revised guidance on economic incentive
programs. This guidanee proposes more
detailed recommendations for many of
the issues addressed in the 1994
guidance and alse provides guidaneé on
several types of programs not addrossad
in the 1994 guidance.

One issue not addressed in the
proposed guidances [s whether this
guidance applios to programs developed
before the praopased guidance became
avgilable. When USEPA publishes new
guidance, USEPA often allaws an
exemption from that guidance for
submittals that tho Stats adopted and
submitted prior to the proposal of that
guidance. This exemption is known as
“grandfathering." This practice allows
us to approve programs that the State
adopted in good faith aceording to

guidance available at the tima. Since
Ilinois submitted its program on

" Decomber 16, 1997, taday's rule

grandfathers this program fram most of
the 1999 proposed guidance and instead
reviews most aspects of this program
against the criterla published in 1994,

» Today's rule nevartheless uses one
elemont of the newer proposed guidance
in our review of lllinois’ program,
namely the element that addressas
environmental justice and related “"toxic
hotspat" issues. Enviranmental justice
refers o efforts to assura that areas with
high populations of minorities or low-
income persans are not unfairly exposed
to environmental hazards such as toxic
air pollutants. The proposed new
guidance identifies specific issues to be
addressed to assure that trading
progrutns do not have an Inequitable
impact on environmental justice areas
or othar communities of concern. We
are applying this portion of the

" praposed guidance due to the

importanca of this issue and because
relavant guldancs was not previously
available. - ' .

For other issuas, USEPA intends to
examine [llinois’ program in light of the
new guidance once the new guidance is
finalized. USEPA has discuszad these
plans with Illineis. lilinais and USEPA
share an understanding that wa will
raview the program accordingly and
Hlinois will reconcile the program to the
new guidance within theee years after
guidanca issuance.

A sacond set of criteria is that the
program not result in contravention of
any Clean Air Act requirement. As will
be diseussed below, the Hlinois trading
program has little effect on other -
programs, and so only limited guidance
on othear programs must be considered.

A third set of review criteria is for the
quantity of amission reductions that the
program is likely to achieve, These
criteria roflect standard judgments of
smission inventory estimates. This
review is expecied to be relavantin a
future rovisw of whether Ilinois has
provided sufficient emission reductions
to attain the ozcne standard.

What Published Guidance Applies to
This Type of Trading Pragram?
Guidance published on April 7, 1894,
promulgated at 40 CFR 51 subpart U,
gives guidance on numerous features of
trading programs. This guidance helps
assess whether State programs:
» —Assure that credits are quantifiable,
surplus, anforceable. and permanent.
Quantifiable means that the quantity of
emission reductions can be estimatad.
Surplus for this type of pragram means
that reductions ereditable to this
program are not already required undor
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other pragrams. Enforceable means that
the State and USEPA can take action to
require compliance with the program
requirements and deter nancompliance.
Parmanent here means that reductians
are required as long as the trading rules
are part of the State Implementation
Flan (SIP).

¥ —Assure that apprapriate methods
will be used to determine emlssion
quantlties. The 1994 guidance requires
that the submittal “specify the approach
ar the combinatioa or range of
appraaches™ that will be used for sach
source category to quantify emissions,
and provides guidance for judging
whethar these approaches are
acceptabla,

S—Autharize adequate penalties for
sources that violate thase rules. State
programs must autharize eaforcament
actions and penaltigs as parmissible
under section 113 of the Clean Air Act
{currently. penalties up to $27,500 per
day per violation) or equivalent
penalties based on the size of the
viglation measured in tons. '

SUSEPA is also evaluating Hlinois’
program against criteria in the 1999
proposed guidance for addressing
enviranmantal justice issues. USEPA
shares the commonly expressed concern
about the possibility of trading programs
creating localized increasesin -
hazardous air pollutants, both in
minority and low-income arses
(“environmental justice areas”) and
elsewhare. This is a concern with
programs that addrass VOC or
particulate matter emissions, insofar as
these emissions may have hazardous.
constituants. Therefore, USEPA's 1999
praposed guidance identifies four
elements of well designed trading
programs, including {1) prevention or
mitigation of unacceptable impacits, (2)
provision of sufficient information for
public review, {3) suitable opportunities
for public input, and 4) periodic
program reviaw (o identify and remedy
problems.

Does the Program Affect Satisfaction of
Other Clean Air Act Requirements?

An important general criterion in
reviewing any trading program is
whether the program a?tscts other State
regulatory provisions such that the State
no longer satisfias Clean Air Act
requirements. The specific eriteria to be
used in program review are a function
of the particular provisions that the
program affects. For example, many
trading programs allow relaxations from
RACT (counterbalaneed by other
reductions) or allow alternative
reductians to achieve RACT, Such
programs must be reviawad based on
criteria that address whether the

14 TR TR Tt

alternative set of limlts continue to
satisfy RACT requiramants.

As noted in the prior section
describing the lllinois trading program,
[llincis’ program has no effect on
emission limitations that satisfy RACT
or other assorted Clean Air Act
requirements. As a rasult, no detailed
raview of the lllinois program is needed
to concluda that these requirements
remain satisfied.

o The only existing provision in Illinois
rules that the trading program affects is
the requirement for offsets of emissions
from major new sources and major
modifications, Sources conventionally

“—obtain offsets as part of a construction

permit. Therefore, sourcas
conventionally abtain offeats in advance
of construction, based on shutdown or
reductions at a specified other source.
Under the [llinois trading program,
sources obtain offsets in the form of
ATUs, which represent emission
reductions at tha source or sources that
no longer hald(s) these ATUs. In effact,
the sourco obtains offsets on an ongoing
basis, perhaps from diffarent sources at
differsnt times.

a The oifset requirement is established
in Section 173 of the Clean Air Act.
Soctian 173(c} requires that “the total
tonnage of Increased emissions of the air
pollutant from the now or modified
source shall be offset by an equal or
greater reduction, as applicable, in the
actual emissions * * * from the same or
other sourees in the area.” Saction
173(a) requires that these offsets be
sufficient to assure “that total allowable
smissions from existing sources (plus
any new source emissions) will be
sufficiently lsss than (existing
emlissions) so as to represont * * *
reasanable further progress.” Section
182(d} generally requires 1.3 tons of
offsets per ton of new emissions. These
requirsments set the principal eriteria
for reviewing this aspect of tha llinois
program. The program review below
discusses these criteria in more detail. -

Haw Does USEPA Judge the Program's
Emissions Reductions?

[llincis’ trading program submittal

" includes an estimate of the amission

reduclions that it expects the program to
achieve. USEPA must raview baseline
emissions sstimates from Illinois and
diflerences between baseline amissions
as dafined by the program and avarage
actual emissions, UCSEPA must also
evaluate the impact of assorted program
features such as exemptions from the 12
percent reduction, potontial use of &
special ATU fund. the distribution of
ATUs upor soures shutdown, and the
possibility of ATU creation from
reductions by small sources. This

————.

raview will also address the possibllity
of false credits from “demans shifting"
{a.5. shutdown of a gasoline station
loading to increased gasnling sales
elsewhere) and tha possibility of
“spikins" {i.e. hoarding of ATUs now
follo)we by high emissioas in a future
year).

IV. USEPA Review of the Features of
Illinois’ Program

Daes the Program Assure that Emission
Reductions ara Quantifiable, Surplus,
Enforceabls, and Permanent?

USEPA’s guidance on trading
programs includes four kay principles,
that emission reductions in these
programs be quantifiable, surplus,
enforceable, 2nd permanent. This
section will revisw whether the
emission reductions in [llinois’ program
are surplus and parmanent. Subsequent
sections will review whather the
emlssion reductions are quantifiahle
and enforcaable.

*Surplus” here means that the
emission reductions ars beyond the
requirements which are already part of
the SIP. Ilinols’ trading rules use the
existing SIP as the baselina from which
further reductions are calculated. This
approach is used both In setting
baseline emissions levels for major
sourcas, from which a 12-percent
reduction is calculatad, and in assessing
the number of ATUs to ba issued for
emission raductions by minor sources
and mobile souress. Thus, the
reductions from the fllinois treding
program qualify as surplus.

A question abaut whethar the trading
program reductions are surplus may
arise in the future. If [linois adapts
Eurther regulations, USEPA must
evaluate whether the reductions
pursued by thase regulations would also
help meet trading rule requirements. If
s0, then USEPA would view the trading
tule as continuing to achieve the -
reductions accorded to it in this
rulemaking but would view the further
regulations as achieving no further -
reductions. For example, if Hlinois
adopls a car scrappage program that
allows generation of ATUs basad on the
emission reductions, then USEPA
would view this program as
radistributing the emission reductions
of the trading program without
producing further reductions.

“Permanent™ is defined in USEPA's
cconomic incenlive program guidance
as assuring that the emission reductions
will sndure as long as the rule applias
and as lung as the SIP relies on thase
reductions. This principle is satisfied
because the Illinois traging cules and
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emission incraasas al sources that incroase
production and da not add emlssioa controls,
{hese program foatuces help assura that a
patticipating source would be unlikely 1o
increasa its HAP emissians 10 unacceplable
lavels. As a result, cap-and-trada pragrams in
genaral ara lass likely to need additional
massures to prevent trados that would
increase HAP emissions. In most cap-and-
trade programs, a ratrogpective program
evaluation is moro important for ensuring
that the program did not, in fact, create
unaccaplable localized emission increases.

The Illinois program is in fact & cap
and trade program that requires &
reduction in overall emissions and
requiros full compliancs with HAPs
emissions limits {notably, maximum
achievable control technolagy (MACT)
limits) and RACT limits, irrespective of
the number of ATUs held, Emissions
increases can occur at sourcas that
incrasse production, but the program
allows no emission increases that arg
not allowed in the absence of tha
program, and the program does not
allow any source ta fargo emission
reductions that would otherwisa bo
required. Furthermors, [llinois' program
reduces ths likslihood of emission
increases, because s source that
increases emissions hera faces a-¢ast not
imposed elsewhere of purchasing ATUs
for the emission increass in addition to
the ATUs needed Lo avoid the normal
12-percent emission raduction.
Consequently, the Illinois program is
axpocted lo reduce the likelihood of
localized increasas in HAPs emissions.

The sacond and third elements of
USEPA's proposed policy on HAPs and
trading concerns whether sufficiont
information is available and whether the
public has suitable opportunities to
provide infoermed input into the
developmant and implementation of the
pragram. The rules ostablishing the
procedures and criteria of the program
were adopted on the basis of a lengthy
stakeholder consultation pracess as well
as the normal process for public input
for rulemaking. The Title V permit
process employed in [linois' program
provides for public input in the
establishment of the source-specific
elements of the program. Finally, the
ATU tracking data base and the annual
report provide the public sufficient
information and opportunity to offer
input on ongoing implementation
issugs.

» The fourth element to bs addressed is
to provide for periodic program
evaluation and opportunity to remedy
any problems that are identified
following startup of the program. The
rules for [linois' program require an
anneal grigmam roviaw and repesnt e
{llinois, [llinois has convened a
workgroup to determine what type of

1L TR TR T T

information to provide in this annual
report. The wor’ixgruup includes
business and environmental grou
rapresentatives, and USEPA attends its
meetings. The workgroup has focused
on defining the information that
companias must report to support an
assessment of tha effects of the program
on HAPs emissians. The workgroup has
achieved general consensus on a draft
ruls to require companies to report
emissions of individual HAP spacies
that ara emitted in significant quantities
in the Chicago area.

«Tho State has not discussed how its
annual report will be distyibuted or
what it will do with the results of the
report. In particular, the State bas made
no commitmont to remedy any program
deficiencies that are ideatified. USEPA
needs this information beforo it can
reach final judgment an whether
llinois' program satisfias this portion of
USEPA's guidance, » ’

As discussed in USEPA's proposed
policy, USEPA must evaluate programs
as a whole by considering the four
above program elamenis jointly. In
formulating this proposzed policy,
USEPA envisioned that cap and trade
programs in many cases would
inherently be ualiksly to yield localized
HAP increases, and that in such cases
the mid-course program review would
play an enhanced role as a backstop for
assuring that the expected protection
against localized HAP increases is
realizedaTharefors, USEPA proposes
that if Alinois commits to a wide
distribution of its annual review and
commits to remedy any problems
identified in its annual program review,
then the Ilinois pragram would ba
found to provide adequate assurancas
against localized HAP increasas. %

Public commenters on the Stale
rulemaking for these rules noted thesa
issues concerning lacalized increases in
HAP concentrations and focused on an
analogous issue, namely that trading
might lead to overall increases in
emissions of hazardous air pollutants. In
essence, these commenters were
concernad that trading might yield
emission incroases for the subsat of the
VOC components that are hazardous,
notwithstanding the mandatad
reduction of VOC as a whole.

qIncreases In area-wide emissions of
hazardous air pollutants are just as

“unlikely as increases of VOC or

hazardous air pollutant emissions in
localizad areas, again because most
sources’ emissions will be decroasing
and because an increase in HAPs at any
particular source would presumptively
vz an Imprebahly shifin the
propertion of emissions that are
hazardous. Neventheless, in response to

these concerns, tho trading rules
provida for [EPA to evaluate the impacts
of trades on HAF emissions and report
its findings in a periodic program
review, This program reviaw Is also
required to identify any gaographic
redistributions of emissions occusring
under the program, such as
redistributions that would cause
environmental justics congems. Givon
this safeguard, if Indead Tilinois
commits to remedy any problems
identified in its raviow, and given the
minimal likelihood that such problems
would arics, the lllinois trading program
should have a favorable impact on HAP
concentrations area-wide as well as in
localized aress. o

3Does the Program Assure Satisfaction of
New Source Requirements?

As noted praviously, lllinois' trading
rules explicitly provids in general that
other State and Federal rules, which
implement various Clean Air Act
requirements such 2s RACT, MACT, and
lowest achievabla emlssion rate, must
be satisfied and are unaffacted by the
trading rules. The only requirement
under other rules that is significantly
affectad by the rules for the lilinois
trading program is the requirement for
offsals fgr new sources. Therefore, the
review for consistency with the Clean
Air Act needs oaly to address whether
the alternative approach to offsets under
theso rules satisfias applicable
requirements. i

As discussed in the program
description above, the trading rules
provide that new sources and sources
undergoing major modifications must
purchase ATUs (representing emission
reductions elsewhere] equivalent to at
loast 1.3 times the new emlssions. This
approach provides affsets that are
generally equivalent to the traditional
approach. Hotwaver, a detailed
comparison reveals important
differences in the two approaches.

& Offsets under the tmd‘;ng rule diffor
from conventional offsats in thres k
respects: (1) Trading ruls offsats nes
oaly offset actual emissions, wherags
conventianal offsets must offset
potential emissions; (2) trading rule
offsets may be arranged essentially
contemporaneously, whereas
conventional offsets are arranged prior
to issuance of the new source’s parmit
to construct; and {3) trading rule offsets
focus on ozone season emissions,
whereas conventional offsets address
the full vear's emissions. '

The first issue is whothar offsatting of
actual rather than potential emissions
satigfia tha Saet= mauiromont in
Sectian 173, as quated aboave, to assure
that the sum of the emissions allowed

C AT TN
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from existing saurcas plus the now
sourca is snitably reduced. Ordinarily,
this assuranea is provided by requiring
reductions in existing source emissions
that more than compensate for the full
allowable quantity of new emissions
from the new source. The trading
prc:igram uses a different approach. The
trading program directly regulates the
sum of actual smissions from all major
existing and new sources. The number
of ATUs issuad is affectively a cap on
overall actual emissions from major
sources in the Chicago area. No
additional ATUs are issued to new ar
modified sources. Consequently, when a
new source obtains the required 1.3 tons
worth of ATUs per ton of new
pmissions, then the sonrce or sources
solling the ATUs have necessarily
achieved 1.3 tons of emission
reductions to offset each ton of the new
source’s emissions, That is, the Illinois
program requires a net reduction of 0.3
tons per ton of new emissionsin the
lolal allowahle emissions from existing
plus now sourcas in tha Chicago area.
Thus, despite the focns on actual rather
than potential emissions, the Hlinois
trading program neverthaless satisties
the relevant net reduction requirement.

Another perspective on this issue is ta
view the uss of actual versus potential
emissions as a reflaction of how the
offsats are administerad. For
conventional offsets, there is one
opportunity to establish offsetting
emission raductions, during issuance of
the construction permit befors the
source is constructed. In thosa
circumstancas, the permit mnst provide
sufficient offsots to offset as much new
emissions as Lthe new source will ever
emit, i.e., tha new sourea's potential
emissions. [n contrast, the trading rule
provides opportunities recusring on an
annual basis to reassess the quantity of
smissions to be offset. The trading rule
relies on this annual reassessment to
assura that the new saurce obtains
enough offsets each year to offset its
emissions adequately.

A second difference between offsets
under the trading program and
conventional offsets is the timing by
which the offsets are arranged, Section
173 requires that “sufficient offsetting
emission reductions have bean
obtained” “by the ime the source is to
commence construction.” (The clauses
in Seclion 173 are reversed here.)
Ordinarily. the construction pormit
identifies the offsets, In Ilinois’ trading
program, Lthe construction permit
restates tho requirement ta hold ATUs
sufficient 1o offset (at & 1.3 to 1 ratio) the
amissians 1tsihuable 1o the major nas
source of major modification. USEPA
views this as satisfying the requirement

to pravide assurances prior ta
canstruction that the new emissions
will be suitably offset. Illinols further
requires new sources to identify how
they plan to obtain offsets for the first
three years of aperation, which
increases the likelihood in practice that
new sourcas will make peimanent
arrangements for offsets similar to the
unavoidably permanent arrangements
for conventional offsats.

» The third difforence from
convantional offsats Is the seasonality of
offsots under the [llinois trading
program. Offsots under the trading rule
are achieved by obtaining ATUs. These
ATUs represent ozone season emissions,
and must be obtained in proportion to
ozone saasan emissions of the naw
saurce or major modification. This
differs from the conventional focus on
increases and decreases of annual
smissions, In most cases the twa
approaches will have about the same
affect, because the off-seasan new
emissions will typically have about the
sama ratio to on-season naw emicsions
as the off.soason to on-season ratio of
affsetting emission reductions. For .
axample, if the new source emits 10
tans par manth and the offsetting source
reduces emissions by 13 tons per
month, then thers is no practical
differance batwean tallying 50 naw tons
against 65 tons of reductions for a 5-
month ozone season versus tallying 120
new tons versus 156 tons of reductions
for the full year, Howsver, seasonal
distributions of emissions can vary, sa
USEPA must assess whether an
approach that facuses on ozone ssason
emissions satisfies applicable
requiroments. ¢

{Section 173, as quoted above, requires
nfsats to redure “total emissions”
sufficiently to achieve reasonable
further progress toward attaining the
relevant standard. One passible
interpretation of this requiremant is that
one evaluates the total of all emissions
that are garmans ta assessing whether
reasonable further progroess is oscurring,
in which casa one would take the
[llinais approach of focusing on ozane
season emissions. However, USEPA
viows the term “1otal” in Section 173 to
include all smissions from &ll times of
the year, so that one must assess
whether emission reductions {occurring
in any part of the year) sufficiently
offset the full year’s now emissions,
irrespoctive of the seasonal definition of
reasonable further progress used in
other gontexts. :

In short, the Illinois trading program
brovides offsets on the basis of ozone
ieqsnn amissigns hul ([SEPA interpre:s
Section 173 la require otfsels on a full
year basis. USEPA visws this [eature of

ey

the [linois trading program as a
significant deficiency that Illinois must
eorrect befors USEPA can fully approve
the progra

. 'The Illinois trading pragram clearly
provides for satisfaction of other new
source review requirements. Now
emissions must be offset permanently.
Because the llinois trading program and
its ATU holding requirement are
permanent, USEPA views the trading
program as mandating permanent
offsetting of new emissions. Souress
must obtain offsets from the same
nonattainment area or from other areas
meeting certain criteria. The Illinois
trading program operates only within
the Chicago nonattainment ares, sa
offsets for new Chicago area sources
would derive entirely from other
sources jn the Chicago area. Othar new
source requirements, including lowest
achievable emission rates, compliance
by other sources having the same owner,
and criteria for detormining the
applicability of these requiremants, are
all unaffected by the Itlinois trading
program. Tharefors, USEPA proposes to
find that Illinois will continue to satisfy
previously satisfiad Clsan Air Act
requirements if offsets are provided on
a full year basis.

will Hlinais Identify and Resolve
Program Piroblems That Arise?

Because trading programs hava a
variety of designs and because we have
little experience with these programs,
USEPA guidanco calls for trading
programs to undertake periodic program
evaluations and to remedy any preblems
that are identified.

Tlinois' trading rules require an
annual program review. This program
review is available ta tha public.
However, IEPA has not deseribed haw
it will distribute this review and has not
commiltad ta pursug remedies if
problems are identified. The pursuit of
remedies is implicit in the requirement
for annual program review.
Nevertheless, In accordance with
USEPA guidance, Illinois must provide
an explicit commitmant that it will
provide the public suiteble oppartunity
to commaent! on program implementation
and that it will pursue remedies for any
problems that the annual program
review identifies.

V. USEPA Review of Expected Emission
Reduction

How Much Emission Reduction Will Be
Achieved? '
The Ilinois tadirg rules are clearly
desiunid to achlzve 0 overall reductior
approaching 12 percent of the smissions
of the major sources in the Chicago area.
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Most sources are issusd ATUs equal to
12 percent less than their baseline
emissions. Trades of these ATUs would
shift which source achieves the
emission reduction without changing
the net total emission reduction
achieved.

Features that affect the quantity of
reduction to be achieved are; (1)
Exemptions from the 12 percent
raduction for specified classes af wall
controlled sources, (2) exemptians from
the program for sources that submit to
@ limitation of 15 tons of emissions por
ozaone season and for sources that
reduce emissions by 18 perceat, (3}
differences between baseline emissions
and average emissions, (4) availability of
a reserve account of ATUs equal to ane

ercent of total baseline emissions, and
5) surchargas of ATUs that sources that

_ emit in excess of their ATU heldings

must purchase or not ha {ssued. Many
of the quantitative influences on tho
emission reductions to-be echieved by
this pragram are difficult to assess. The
numbered paragraphs below address the
impact of each of these featuras.

1. USEPA asked Illinois for
clarification of the number of ATUs that
would be issued fo sources that are
exempted from the 12 percent redustion
in ATUs issued based on being well
controlled. By lotter of June 18, 1998,
[llinois clarifisd that emission units that
are found to be controlled with best
availeble technology by May 1, 1999, for
example, are to be issuad ATUs
reflecting emissions achieved by the
best available technology, without
adjustments that would otherwise
apply. This means that the number of
ATUs issued could be more or less than
12 percent below baseline emissions,
depending on whether the extra contrals
achieve less or more than 12 percent
emission reductions. As a result, the net

" effect of this examption will likely be

small.

2.Only a slight loss of emission
reduction will likely result from sources
opting out of the program via a 15 tan
per seascn limit, and only & slight gain
of amission reduction will liksly result
from sources opting out via an 18
parcant reduction. USEPA has no
precise estimate of these effects but
expects the net effect to be small.

3. USEPA also has no precise
astimates of differences between
baseline emissions and averags
emissions. To investigate this issue, we
obtained values of an index of midwest
industrial production data prepared
montlily by the Chicago Federal Reserve
Board. We usod this index bacause
Chicago aiva iadustzial exissions
should fluctuate in the same manner as
midwest industrial production. We

[ R

focusod on valuaes for the five menths in
Illinois’ program. "Averaga” production
reflected 1994 to 1996 values for these
five months, and “baseline” praduction
reflected the average for the higher two
of these 3 years (1995 and 1896).

Tha index value for “bhasaline”
production was 0.7 percent higher than

- the index value for “averagae"

production. Consequently, USEPA
estimatss that bassline emissions under

average emissions, and so USEPA is

VOC emissions in the Chicago area by
12.6 tons per year,

llinois has developed @ reasonable
inventary of sources to be subject to the
trading E:ogram. However, Hlinois
overlooked two factors which could
significantly affect emission reductions

to be expacted from the pr s,
the ﬁiﬁfma‘ufmﬁiﬁmn peicent
of baseline emissions to the Alternative
Compliance Market Account means that

to 11 percent instead of 12 percent

lllinois' program are 0.7 percent abovk‘\ the program may reduce emissions only

subtracting 0.7 percent in its estimate o
emission reductions raquired by llinois'
program.

USEPA recognizes-that the Chicago
Federal Reserve Board index, asa
campasite statistic, does nat directly
address the difference between averago
varsus higher two of thres that would be
found by examining data on a source-
by-source basis. Nevertheless, USEPA
believas that the production index
shows qualitativoly that the difference is
relatively small. Since source-spesific
data are unavailable, USEPA proposas
to uso the preduction index to adjust the
estimate of the reductions that lineis'
program will achieve,

4, [llinois issues ATUs squal to 1
percent of baseline em{ssions to an
“Alternative Compliance Markot
Account.” These ATUs are expensive,
gonerally priced at the lesser of 510,000
per ton or 1.5 times the normal market
price aof ATUs. The omission raduction
required by the [llinois trading program
will be reduced to the extent that
sources purchase ATUs from Lhis
account rather than from other sources.
Thus, this featura will subtract between
0 and 1 percent of the redustion that the
[llinois trading program mquires.

3. When a source has a shortfall in its
Decambar 31 ATU holdings relative to
its emissions 1hat ozone sesson, it must
provide.ATUs equal to 120 parcent of its
shortfall. This provides a not 20 percant
benefit to the environment. However,
fow sourcas are axpected to have
shortfalls, so this effact s likely to be
small.

Hlinois forscasted the emission
reduction from its trading program by
oxamining data in its emissions data
hase for major sources. This
examination identified which souress
would likely be subject 1o the program,
proliminarily assessed which emission
units at these sources would likely be
excmptad from the 12-percent reduction
requiremant (particularly because of
implementation of MACT]), and
evaluated the total smissions which
would be subivet <2 3 12-gercent
reduction. [llinois thereby estimated
that its trading program would reduce

. below baselins emissions. as
\ discussed above, bassline emissions are
‘estimated to be about 0,7 percent higher
han average emissions. Thus, 11
percent below baseline emissions would

- ba about 10.4 percent below average

emissions.

Consoquontly, USEPA estimates thaf
[llinois’ trading program will reduce
emissions by 10.4 percent of the 105
tons per day emitted by sourses jn the
program, or 10.9 tons per day. The
actual reduction may be highar, to the i
sxtent that the Alternative Compliance |
Markat Aceount goes unused and to the
extent that surcharges sre imposed on
sources haolding insufficient ATUs an
December 31. The reduction will likaly

B-—Dbe higher in the first fow years, while

sources build up a reserve of ATUs,
thouzh this 5650t {5 likely to be minimal
“aRer a faw years. The actual reduction
may be lowor, to the extent that the
above analysis understatas tha
differsnce between baseline and avaerage
emissions and ta the extent that sources
under 15 tens per azone seasan ohtain
axemptions from the program. The
reduction could be either slightly higher
or slightly lowes, depending on
differancas bet'wean well controlled
emission levels and 12 percent balaw
baseline lavels. Nevertheless, despite
the uncertainties in any estimate of
program benefits, USEPA believes that
[llinois’ trading grogram will reduce
VOC emissions in the Chicago arca by
about 10,8 toos per day. ' -
The generation of ATUs is

complicated in same cases by the
difficulty of estimating the quantity of
emission reductions. This is especially
the case for progsams to reduce highway
vehicle emissions, for which the
reductions are generally a funetion of a
complicated arzay of variahles. For
example, the eSect of programs for
geteing old eass = the road is
influanced by :32 aze mix of the cars
being scrapped and the age mix of the
cars being drive: instead as well as -
collateral effects on miles driven, and is
variable with ti:ze as the foregone
inilsage of the szrazrad cars declines,

Y USEPA anticipates being fully consulted

on the quantifizztion of omission

AN RPN g e
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reductions from programs that reduce
highway vehicle emissions as a means
of ganerating ATUs. In any case, the
uncertainty in thase smission estimates
is no morae likely to yield eithor greater
or lesser reductions, and the net affact
is expected to be small.

& [ Can False Cradits Arise Fram “Demand

“

. Shifting"?

“Demand shifting” involves
redistribution of production from one
source to enother. Demand shifting is a
problem if credils are generated by the
reduction in praduction at the frst
source aad no credits are consumed by
the production increass at the second
sourcs, since credits for emission
reductions would be created where no
nat emissian reduction has oecurred.
Illinois’ program authorizes generation
of ATUs via emission reductions at
small industrial sources and at other
sources including mabile sources and
commercial operations..

For small industrial sources, the
Illinois trading rules explicitly prohibit
issuance of ATUs for small sourea
production declines when that saurce’s
production might shift to another small
soures in the Chicago area. {Production
shifts to large sources raise no problems,
because larga sourcas ars required ta
hold ATUs to accommodate apy
increased production.] Therefore, the

" Illinois rules prevent the “*demand

shifting" problem for small industrial
sources.

For commercial and mobile sources,
Illineis’ rules do not explicitly address
the demand shiRing issua. The JEPA is
responsible for judging the quantity of
emission reductions that a propased
control program will achiove (or has:
achiaved). However, the rule does not
require adjusting the emission reduction
quantity o aceount for shifting of tho
relevant activity to ather similar
sources, nor has [EPA committed to
make such an adjustment.

USEPA belioves that Dlinois* trading
program should be appraved only if
[linois commits to adjust any amounts
of ATUs issued for commorcial or
mabile source emission reductions Lo
reflect potential “demand shifting™ or
otherwise satisfactorily addresses this
issue. The need for such a commitment
or other resolution of this issua reflects
the signifieant impact that could result
from failure to account for the full
consequences of propased control -
programs for these typas of saurces,

“Can “Spiking" be a Problem?

“Spiking” rafers to the possibility that
several years of low emissions wou'd bu

.. followed by a year of exceptionally high

emissions. This is possible in programs

like lllinois* that allow “banking" of
credits, wharain eradits not used in ths
low emission years can be reserved for
use in a later year to allow high
emissions. lllinois' ATUs have a two
year life, so a source that for several
years amits below its allotment level
would increasingly be nsing ysar-old
ATUs and reserving same-year ATUs,
until ultimately in theory the source
could hold two years of allotmants that,
it could use in one year. Note that this
scenerio Recessarily involves below
average emissions in tha year or years
preceding the exceptionally high

_ amission ysar.

Spiking is most problematic whan
high emissions sre more likaly to accur
during critical air pollution episodes
than low emissions. This was possible
with USEPA's “NQxcSIP Call”, for
example, where USEPA was concecned
that above avorage slactrical generation

. and nitrogen oxides (NO>3 emissions

might be more likely to occur during
high lemperature ozons episodes than
during supposedly compensating
periads of belaw avarage activity and
emissions. This is not the case for the
Ilinois program, which addresses
principally manufacturing operations
that are not influeaced hy meteorology
ar other factors affecting air quality. As
a result, in Mlinols, just as a
hypothetical ynar with much higher
than average emissions is precedsd by a
year or years with corzespondingly
lawer than average emissions, the
relative warsening of air quality for the
high emissions year comparad ta
avarags conditions is likely to bo the
same as the relative improvement of air
quality for the precading low emissions
yerrs.

L'SEPA has proposed guidance for
States lo “include safeguards * * * o
peavanl amission spiking commensurate
with the probability that spiking will
occur.” USEPA investigated the
probability of splking aceurving in the
INinois program.

- Because 513 lllinois program requires
cantinued achievement of RACT,
sourcas have litde latituds to cause
spiking by varying contral efficiencies.
Iastead, spiking is only plausibla if
“spiking"” in production levals aceurs.

.SEPA investigated the likelihood of
significant variations in production by
analyzing the Chicaga Federal Reserve
Board's Midwast praduction index
referonced above. The Chicago area has
a diverse manufacturing base, so the
variability of Midwest production is
indicative of tha variability of the
production of major VOC sources in the
Tiizago arad. The indox is availabls fus
1973 to 1998. Again USEPA examined
the average index value for the five

ozona season months. Of the 25
comparisons of consecutiva year indox
averages, the index never changed by as
much as 20 percent, droppad hetwsen
12 and about 18 percant in 3 years,
increased by about 16 percent in 1 year,
and stayed within about 10 percent for
the remaining 21 years.

USEPA concludas that spiking is
unlikely to accur in the llineis
program. Nevertheless, USEPA expacts
[llinois to raport in its annual program
review whether a significant stockpile of
ATUs is being banked and if so to take

\ corractiva action as eppropriate.

VI. Taday’s Action
What Action Is USEPA Fropasing To
Take?

USEPA proposes to approve tho
fllinois trading program if [llinais
pravides five commitments ar program
ravisions identified in this notige.
Taday's notice salicits comments an
theso propased prerequisites for
program approval as well as on other
issues raised by Illinois' submittal and
USEPA's review. USEPA believes that
submittal of these matarials will not
raise any new issues not addressed in
taday’s notice. Therefore, USEPA
anticipates that submittal of these
materials will not nogessitate further
proposad sulemaking.

What Further Commitments and
Pragram Revisions is USEPA Praposing
To Require From lllincis?

USEPA proposes to approve [llinois’
trading program only if [linois submits
five items: '

1. lllinois must describa the timeline
for sources te obtain the necessary
number of ATUs. This description must
identify a dsadline after which Section
113 enforcement actions may ba
pursued.

2. lllinois must satisfy USEPA's
policy on environmental justice as
described in the propesed trading
program guidance announced on
Saptember 15, 1999, at 64 FR 50086.
This requires lllinois to commit to
review effects of the trading program on
the distribution of hazardous air
pollutant emissions in its annual
program review, distributa that review
for public commeat, and commit to
address any identified problems.

3. [liineis must Todify its new source
requirements i zosvide offsars (ata 1.3
o 1 ratio, opticnally from off-season
emissian reductions) for potential off-
season VOC emissions of any major new
source or major madification, to
aupplzmesnt ths 53552 that Lhe trading
program provices ’or on-season
emissions. '
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proposes to spprova pre-axisting
requiromeonts under State or local law,
and imposes no new requirements.
Accordingly, no edditional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Natianal Technolagy Trensfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancemant Act
{NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
ragulation. To comply with NTTAA,
USEPA must consider and usy
“voluntary consensus standards' [VCS)
if available and applicable when
doveloping programs and policies
unless doing s0 would be inconsistent
with applicable law or atherwise
impractieal.

The USEPA balieves that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS,

List of Subjects in 40 CFR Part 52

Environmental pratection, Air
pollution contral, Reporting
recordkenping requiremsnts, Volatile
organiz compouands.

Dated: December 15, 2000-

Francls X. Lyons.

Regional Administrator, Region 5.

{FR Dac. 00-32945 Filed 12-26-00; 8:45 amj
BILLING CODE 6560-80-US

CHEMICAL SAFETY AND HAZARD
INVESTIGATION BOARD

40 CFR Part 1602

- Privacy Act of 1974; Implomentation

AcENCY: Chemical Safety and Hazard
Investigation Board,

ACTION: Propased rule,

SUMMARY: The Chemical Safety and
Hazard Investigation Board proposss to
adopt regulations for handling requests
made under the Privacy Act. The
Privacy Act requires Federal agenciss to
creats regulations establishing
procadares for its implementation.

' These regulations will ensure the proper

handling and preservation of agency
records subjact to the Privacy Act.
DATES' Submit comments on or before
January 26, 2001, »
ADCRESSES: Address al! comments
cancerning this proposed sule to
Christopher Kirkpatrick, Chemical
Safaty and Hazard Investigation Board,

B 1

2175 K Straet, NW,, Suite 400,
Washingten, DC 20037-1808,
FOR FURTHER INFORMATION CONTACT:
Christopher Kirkpstrick, 202-261-7619.
SUPPLEVENTARY INFORMATION. These
prapased regulations implement the
Privacy Act of 1974, 5 U.5.C. 552a. Ths
Board proposes the following set of
regulations to discharge its
respoasibilities under the Privacy Acl.
The Privacy Act establishas: basic
procedures for individuals' access ta all
records in systems of racords
maintained by the Chemics! Safety and
Hazard Investigation Board {'CSB" or
“Board™) that are retrigved by an
individual's namo or personal identifier,
These prapased rules dascribe the
procedures by which individuals may
request aceass to rocords about
themsslves, request amendment or
corraction of those records, and request
an accounting of disclosures of thase
records by the CSB. The Board invites
comments from interested groups and
members of the public on these
proposed regulations.
Regulatory Flexibility Act

The Board, in accordance with the
Regulatary Flexibility Act, 5 U.S.C,
605(b), has reviewed this prapased
regulation and by approving it cortifies
that this regulation will not have a
significant oconomic impact on a

_ substantial number of small entities,

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, end tribal
governments, in the aggregate, or by the
private ssclor, of $100,000,000 or mere
in any ona year, and it will not
signiticantly or uniquely affect small
governments, Therelore, ths Board did
not deem any action necessary under
the provisions af the Unfunded

. Mandates Reform Act of 1955, Pub. L.

1044, 109 Stal. 48,

List of Subjects in 40 CFR Part 1602

Administrative practice and
procedure, Privacy.

For the reasons set forth in the
preambls, the Chemical Safsty and
Hazard Investigation Board propoeses to
add a naw 46 CFR Part 1602 to read as
follows:

PART 1602—PROTECTION OF
PRIVACY AND ACCESS TO '
INDIVIDUAL RECORDS UNDER THE
PRIVACY ACT OF 1974

Ssc.

i§02.1 CGaneral provisioas.

WHILZ Ragudsis Sor accass 19 tecarts,

16023 Rasponsibility for respondiag to
requests for access Lo recards,

T T W o et

1802.4 Responses to requosts for accass 1o
records,

1602.5 Appeals from denials of raquests for
accuss to records.

16028 Requests for smendmont of
corzection of racords.

1602.7 Requests for accountings of record
disclosures.

1602.8 Preservation of records.

1602.9 Fees,

1602.10 Notice of coust-arderad and
emergency disclosures,

Authority: 5 U.S.C. 5523, 553; 42 U.S.C,
7412 ol seq.

. §1602.1 General provisions.

(a) Purpase and scape. This part
coatains the rules that the Chemical
Safety and Hazard Investigation Board

{*'CSB" or “Board") follaws under the

Privacy Act of 1974, 5 U.S.C. 552a.
Thase rules should be read togother
with tha Privacy Act, which provides
addilional infermation about records
maintained on individuals, The rules in
this part apply to all records in systems
of recards maintained by the CSB that
are retrieved by an individual’s name or
personal idontifier. They describe the |,
procedures by which individuals may
requaest accass to records about
themselves, request amendment o5
carrection of those recards, and request
an accounting of disclasures of thosa
records by the CSB. [n addition, the CSB
processes all Privacy Act requests far
sceess to records under the Freedom of
Information Act (FO[A), § U.S.C. §52,
following the rules contained in part
1801 of this chapter, which gives
requests the benefit nf both statutes.

?b) Definitions, As usad in this past:
Regquester means an individual who
makes a request for access, a request for

amendment or correction, or & raquest
for an accounting under the Privacy Act.

Request for zccess to a record means
a request made as described in
subssction (d)(1) of the Privacy Act, 5
U.8.C. 552a.

Request for mendment or correetion
of a record means a request made as
described in subsaction (d)(2) of the
Privacy Act, 5 U.S.C. 552a.

Request far ca accouniing means a
request made as described in subsection
{c)(3) of the Privacy Act, 5 U.S.C. 552a.

§1602.2 Roquests for accass to recands.
(a) Haw made and addressed. You
may make a request for access to a CSB

record about yourself by appearing ia
person or by writing te the CSB. Your
request should be sent or delivered to
the CSB's General Counse}, at 2175 K
Streat, NXW., 4th Floar, Washington, DC
20037. For the cuickest possibla
handling vau s2suld mark both your
request letter and the envelope “Privacy
Act Reguest,”
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