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POST-HEARING COMMENTS OF THE

ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOW COMEStheillinois EnvironmentalRegulatoryGroup (“IERG”), by oneof

its attorneys,KatherineD. HodgeofHODGE& DWYER, andprovidesthefollowing

Post-HearingCommentsin theabove-referencedproceeding.

L INTRODUCTION

IERGis anot-for-profit Illinois corporationcomprisedofsixty-eight(68) member

companiesengagedin industry,commerce,manu±~oturing,agriculture,trade,

transportationor otherrelatedactivity, andwhichpersons,entities,orbusinessesare

regulatedbygovernmentalagencieswhichpromulgate,administer,orenforce

environmentallaws, regulations,rulesorpolicies. IERGwasorganizedto promoteand

advancetheinterestsofits membersbeforegovernmentalagenciessuchastheIllinois

EnvironmentalProtectionAgency(“IEPA”) andtheIllinois PollutionControlBoard

(“Hoard”), JEROis alsoanaffiliate oftheillinois StateChamberofCommerce.



AsMr. Mardertestifiedat theDecember20,2000,heazing’,IERGandtheIEPA

reachedagreementasto theprovisionsofSubpartU, andasto manyoftheprovisionsof

SubpartX (12/20/00 Tr. at 11-12). Mr. Marder’stestimonyfocusedon andoffered

alternativelanguagefor threeprovisionsofSubpartX, thatLERGandits member

companiesbelieveis extremelyimportantto theoverallsuccessandworkability ofthe

regulatoryschemeto be adoptedbytheBoardin this matter.

For thereasonsofferedby Mr. Marderat hearing,IERGurgestheBoardto

modify theIEPA’s proposal. Specifically.LERGasksthattheBoardrevisetheIEPA’s

proposalasfollows:

1. Strike proposedSection217.805(c),soasto allowpost-1995units

to beeligible for inclusionin theSubpartX program.

Additionally, modify thefirst sentenceofproposedSection

217.825(a),asfollows:

a) For shutdownunits, thegrossamountof control
periodactualNOxomissionreductionsshallbe
determinedpursuantto Section217.820(a)-m-(b)of
this Subpart.

2. Strikethesecondandthird sentencesofproposedSection

217.825(a)and all ofproposedSection217.825(b),soasto

eliminatea20%reductionin emissioncreditsavailablefrom

SubpartX units.

3. Add a newsentenceat theendofproposedSection217.835(a) (5)

to clarify theconceptofproductionshifling, asfollows:

‘A liM hearingwasheldin thismatteron November29.2000. Referencestothelmnscriptfor this
hearingwill becitedas“11/29/00Tr. at .“ A secoz~dhearingwasheldonDecember20,2000.
Referencesto thetranscriptfor thishearingwill becited“12/20A)0 Tr.at__•“
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ProductionShifting shallbeconsideredto occurifNOx emissions
fromall like-kind orsametypeunitsatthesourceareincreased
abovetheirbaselines,asdeterminedin accordancewith Subsection
217.820.andsuchincreaseis dueto operationoftheunit for the
purposeofreviacingtheenergyrequiredto produceaproductor
servicepreviouslyproducedorprovidedby anemissionreduction
unit

.

IL EMISSIONUNIT ELIGIBIUTY AND CALCULATION OF

CRJiDITABLE NOx EMISSIONREDUCTION

Apparently,theLEPA hastwo concernsregardingthe first two revisionsrequested

byIERG. First, the~PA indicatesthattheUnited StatesEnvironmentalProtection

Agency(“USEPA”) will beniorelikely toapproveSubpartX if therequested

modificationsarenotgranted(11/29/00Tr. at 29; 12120/00Tr. at 84-85,97).. Second,the

IEPA indicatesthatthelackofPart75 Monitoringintroducesapotentiallevel oferror

whichwould requireadjustmentstotheProposalwhich wouldnotbeotherwise

necessary7again,becauseofpotentialUSEPAobjections(11/29/00Tr. at 30; 12/20/00

Tr. at 87, 97).

Thebasisfor theBoard’sdecisionshouldthenbeclear.WeaskthattheBoard

reviewthetestimonyandweighthreeconsiderationsin determiningwhethertogrant

IERG’s requestto revisetheIEPA’s proposal,asfollows:

1. Therationalefor andthebenefitsto bederivedfrom therevisions

requestedby LEROon behalfofits membercompanies;

2. The concernsraisedby theLEPAin objectionto IERG’s request

for revisions;and

Theeffectthattherequestedrevisionswill haveonthe integrityof

theprogram,aswell ason theenvironment.
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Webelievethat,whenthesethreeconsiderationsarefairly weighed,theBoard

will bepersuadedto maketherevisionsrequestedby IERG.

A. TheRationaleandtheBenefits

SubpartX isa Stateadditionto theFederalmodeltradingprogram. Thisillinois

add-onprogramwasmandatedbytheGeneralAssemblyat Section9.9ofthe illinois

EnvironmentalProtectionAct (“Act”) (415ILCS 5/9.9). As an activeparticipantin the

drafting andnegotiationsleadingto theadoptionof Section9.9oftheAct, IEROis well

awareof theintentofthis provision. Thebasicintent is asdirectly statedin theAct:

toprovideadditionalallowancestoEGUsandnon-EGUstobe
allocatedbytheAgency. Theregulationsshall furtherprovidethat such
voluntaryreductionsareverifiable,quantifiable,permanentandfederaily
enforceable”(415YLCS 5/9.9(d)(3)).

The underlyingreasonfor thisprogramwasa recognitionthata perpetualcaponNOx

emissionsfrom adefined,but increasinguniverseofNOx emissionsourceswouldbe

increasinglydifficult tomeet. Thus,anyadditionalpool ofcreditswould serveto ease

theburdenon theregulatedcommunity. It is importanttounderstandthatanewunit that

is requiredtoparticipatein thetradingprogramwill havelimited optionsasto how it can

obtainits allocations. Thebottomline is thattheallocationsmustcomefrom afixed and

finite pool. Thus,theunit musteitheravail itselfofa partial allocationfrom thenew

sourceset-aside(which providestemporaryrelief-- threeyears-- butis still partofthe

overall finitepool) and/orpurchaseallocationsfromtheexistingfinite pool. As time

goesby, fuel switchingandimprovedcontroltechnologywill tendtoincreasethe

availabilityofallocations.However,normalgrowthwill reducetheavailability ofsuch

allocations. If thepriceandavailabilityofnaturalgascontinueson its currenttrend,the

needfor alternativefuel (coaloroil) will becomeincreasinglyreal, thus,putting
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additionalstrainonthe supplyofavailableallocations. As thedemandfor allocations

outstripsthe availablesupply,theutility of includingpost-1995unitsin themix of

availableoptions,aswell asthe needto allow full creditfor emissionreductions,will

becomemoreimportanttotheregulatedcommunity.

In particular,theissueofpost-1995unit eligibility will becomeincreasingly

importantovertime. It is highly doubtfulthat anyentitywouldbewilling to shutdown

or curtailoperationsofapost-1995unit in the nextfive to tenyears. Suchunitsare

relativelynew, andwerebuilt, at considerableexpense,for an intendedpurpose.It is

highly unlikelythat a facility ownerwouldcurtailDperationsofihenewunitsimplyto

obtain thefinancialbenefitsofsellingNOx credits. However,astimegoesby, and

facilitieshavetoreplaceunitswith new(andassumedlycleaner)units,thosepost-1995

units maywell bereachingtheir life expectanciesandwould becomecandidatesfor

SubpartX, It is importanttorememberthatthefacility couldoptto constnictnewunits

that arebelowthethresholdfor applicability (in thecaseofnon-EGUs),andthusavoid

the programaltogether,andbecomepartofthe so-calledgrowth(or arguably,the

replacement)factor, whichwasbuilt into the system. This scenario,however,would be

counterproductivetothetradingprogramthathasabetterchanceofsuccessasthetotal

poolofallocationsexpands.Theoniywaytoexpandthetotal poolis totransfer

emissionsfrom thenon-tradingbudgettothetradingbudget,andthatis exactlywhat

SubpartX is intendedto accomplish. At hearing,Mr. Romaineraisedthe issueofdouble

countingasregardspost-1995units(12/20/00Tr. at86). Quitefrankly, LERGis

confusedasto why thisshouldbeanissue. Post-1995units are indeedsubsumedin the

so-calledgrowthfactorincluded in the Statebudget. By optinginto SubpartX, apost-
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1995unitwould notaddadditionalemissionsto theoverallStateNOxbudget;rather,it

would transferthoseexistingemissionsfrom onepartof thebudget(pointsourcenon-

trading)to another(trading). If therule hadno provisiontoprecludeafacility from

simply shuttingdown andtransferringemissionsandsimultaneouslyconstructiona new

“growthunit,” the issuewouldhavemerit. However,asstatedat hearing,all parties

agreethatthe productionshiftingprotectionin theproposalwasspecificallyincludedto

preventthis situation.

In summary,SubpartX providesamechanismwherebynewunitssubjecttothe

provisionsofth&NOx tradingprogramcangainaccesstomuchneededallocations. It

wasenvisionedby theGeneralAssemblyasaviable andnecessaryadd-ontotheFederal

program. The revisionsrequestedby IBRO, onbehalfof its membercompanies,make

theproposedregulationmuchmoreflexibleanduseful,thereby,meetingtheintentof the

GeneralAssemblyandthe needsoftheregulatedcommunity.

B. TheConcernsRaisedby theJEPA

An objectivereviewoftherecordhereindicatesthattheTEPA raisesnoconcern

of its own astotherevisionsrequestedby LERG. Instead,LEPA’s objectionscenter

aroundthepotentialobjectionsthatmay beraisedby theUSEPA(12/20/00Tr. at 84,97).

Thus,it is importanttoexplorethepredictabilityandcenaintyoftheUSEPA’sactionsin

reviewingthisproposal. Duringthenegotiationsleadingup toproposedSubpartsU and

X, all participantswerewell awareoftherole ofUSEPAin theprocess.Clearly, the

USEPAhastheultimatevote astothe approvabilityin whole or in partofthese

regulations.And, it is in the bestinterestofall theparticipantstogainfederalapproval

oftheprogram.
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Accordingly,whennegotiatingtheregulations,theparticipantslookedto the

modeltradingprogram,aswell asto the NOx SIP Call noticeto determinewhatwasor

wasnotrequired. Thisis neveran easyorstraightforwardprocess.In anumberofcases,

it wasdeterminedthat therewerespecificimperativesimplicit in themodel trading

program. Thisledthepartiesto agreetothelanguageofproposedSection217.656 (a),

that incorporatesspecifiedpartsofthemodeltradingprogramby reference.Other

provisionsalloweddiscretion(examplesincludeNOx AllocationsandNewSourceSet-

Asides),thatled todetaileddiscussionandnegotiation. Whentheparticipantsagreed

that certainflexibility couldnotbeattained(evenwithin the“discretionary”provisions),

agreementwasreachedto accepttheFederallanguage. Examplesofthis include

proposedSection217.656(c)(3)(monitoring), whichall butmandatesthe useofPart75

Monitoring fir SubpartU units,andprovidesthatsourceshaveseparateaccountsfor

emissionunits, evenif theyoptnottotrade. WhileJEROobjectstotheseprovisions,we

believethattheprovisionsincludedin the modeltradingprogramleaveuslittle choice

but to concedesuchpoints.

Whentheparticipantsagreedthatthemodeltradingprogramdid, however,allow

for flexibility, certainchangesweremadethat led tothe allocationsystemandnew

sourceset-asidedifferencesbetweenSubpartW and SubpartU sources. Suchflexibility

allowsfor someeaseofcompliance,withoutviolating the integrity ofthe program. The

modificationssoughtby IEROon behalfof its membercompaniestb.ll into athird

category.That is thecategoryofnot knowingwhattheUSEPA’sreactionwill betothe

program. SubpartX 1~lls into thiscategory,in its entirety,in that it is notpartof the

modeltradingprogram,butis a separateadd-onwhichwill requireFederalapproval.
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DuringthenegotiationsleadingtoSubpartX, IERGwasawarethattheJEPAandthe

USEPAhadmanydiscussionsregardingall oftheproposedNOx SIPCall rules,

includingSubpartX.

IEROwasnot, norshouldit havebeen,apartyto suchdiscussions.Whatweare

awareofis that: a) at notime did theUSEPAissueany formal statementsregardingthe

rule;b) at notime did theUSEPAappearor communicateto theBoardanyobjectionsto

theproposedrule; and,c)to ourknowledge,at no timedid theUSEPAprovidetheJEPA

with definitiveanswerson specificissues.

TheuncertaintyofUSEPA’sfutureactionswasbestexpressedby Mr. Lawler in

his responseto aquestionbyMr. Marder:

butwe don’t knowhowfar youcouldpushthemintoacceptingit,
conditionallyapprovingit orjustsayingtheywon’t approveit andwe’re
trying to bridgethegap” (12/20/00Tr. at 91).

Ms.Kroack,in respondingto anotherquestionregardingdiscussionswith theUSEPA,

stated:

“In our discussionson SubpartX sofar whichhavebeenpreliminaryand
notcompleteby anymeans,.. .“ (12/20/00Tr. at 89).

Clearly, theUSEPA’sfinal decisionsmustbemadeinthe contextofacompleteandfinal

rule. This is particularlyimportantin the caseofSubpartX in that it is a creatureof the

Illinois program,andis notpartofthemodeltradingprogram.

The uncertaintyofUSEPA’sactionsregardingStaterulemakingcanbestbe

demonstratedby a recentactionregardingtheIllinois EmissionReductionMarket

System(“ERMS”) program(35 III. Admin. Code205 et. sea.~. Attachedto these

Commentsas“Exhibit A” is acopy oftheDecember27. 2000,FederalRegisternotice, in

whichUSEPAproposesto approvetheERMS program,subjecttofive conditions. (See

8



65 Fed.Reg.81799(2000);Approval andPromulgationofImplementationPlans;Illinois

TradingProgram~) IEROwasavery activeparticipantinthe negotiationsleadingup to

the adoptionof the ERMSregulations. IERGwasawareofmultiple discussionsbetween

theUSEPAandtheIEPA on theERMS program. As far aswecanrecall,noneofthe

conditionsraisedbyUSEPAin theattachednoticewereraisedasconditionsby the

USEPAbeforetheBoard’sadoptionoftheERMS rule. Otherconcernsthatwereraised

aspossibleapprovabilityissuesapparentlywereresolved,astheydo notappearas

conditions. ThelessonhereisthatUSEPA’spreliminarypositionoftenchangesoncea

ruleis adopted,andcanbereviewedin contextofthetotal program. Ofparticularnote,

is thatit tooktheUSEPAfully threeyearstocometo thepoint of issuingaproposed

noticeofapproval. At this point, it is unknownif theconditionswill requiresimply

comjnitrnentsoradditionalrulemaking. Whatwedoknowis, theERMS programwas

well into implementationby thetime IJSEPAissuedits conditionalapprovalnotice. In

theinstantcase,SubpartsU andX havefuturecompliancedates. Thiswould givethe

Stateampletime to negotiatechangesor, if necessary,revisetherulesto meetUSEPA

objections,if they are forthcomingin a reasonableperiod. Thereis, in fact, little risk if

theBoardgrantsthemodificationsrequestedby TEROonbehalfof its member

companies.Themodificationssoughtdo not involve itemsrequiringup front capital

expenses.Instead,IERGseekspolicy changesthatwould allow theregulatedcommunity

to planhowtheycanbestmeettheirobligationsunderSubpartsU orX, andto make

informeddecisionsasto thefeasibility ofconstructingnewSubpartsX or U units,based

on the amountandavailabilityofallocations.
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In summary,theonlythingthat canbe accuratelypredictedasregardsUSEPA’s

futureactiononaruleniakingarethat its actionsarcunpredictable,andthat suchactions

will bea longtimein coming. IERGwould submitthat it is inappropriatefor theBoard

tobaseits regulatorydecisionsonmeresuppositionofwhat actiontheUSEPAwill take.

C. TheEffectof theRequestedRevisions

JERObelievesthattheneedfor therequestedrevisionsis realandimportantand

thatthe argumentsin oppositionareflimsy, at best. Theremainingquestionsare: Will

thegrantof themodificationsviolatetheintegrityofthe program?And, will thegrantof

themodificationsharmtheenvironment?Any fair reviewofthe recordwould leadtoa

negativeanswerto both questions.The integrity oftheprogramis basedon theissueof

whetheremissionreductionsgeneratedby SubpartX units arequantifiable,verifiable,

permanent,andfederallyenforceable.LEROwouldstandonthetestimonyandcross-

examinationin therecordonthis issue. Thereis nothingin therecordtodemonstratethat

theuseof alternativemonitoringby SubpartX unitswould impair the integrityof the

program— only therefrainthatUSE12Amayobjectbecauseit requiresPart75 Monitoring

for themodeltradingprogram. Yet, theproposalitselfwould notrequirePart75

Monitoringto establisha baselinefor SubpartX (relianceon annu~.lemissionreportsis

allowed). Nor will, in mostcases,SubpartX units everoperate,astheywill most likely

beretiredandshutdown. Theonly possiblecasewhereareductionofemissioncredits

may be appropriateto compensatefor modelingerrorwouldbe in theeventthata

SubpartX unit continuestooperateat a reducedlevel ofemissions.Evenin thatcase,

giventhatthevariancein accuracybetweenPart75 Monitoringandalternative

monitoringis likely to beaslight deviation,it ispossiblethattheenvironmentwill seea

10



netbenefit. For SubpartX units thatceaseoperationandtransfertheir emissionsto a

SubpartU orX unit (whichwill usePart75 Monitoring), theissueismoot. Ofparticular

note,isthat theUSEPAappearsto be satisfiedwith themonitoringprovisionsof the

ERMS rule(~ 65 Fed.Reg.81804(2000))thatdo notincludePart75 Monitoring. As

theBoardis aware,ERMSis acapandtradesystemvery similar to themodeltrading

program.

Regardingthequestionoftheeffecton theenvironment,thereis little doubtthat

themodificationsrequestedwill, at worst,beastatusquosituationand,atbest,producea

netbenefitby encouragingnewandcleanerunitsto replaceolderandmorepolluting

units. As regardstheinclusionofpost-1995units, theissuecanbestbesummedup by

thefollowing exchange:

MR. MARDER: “I just haveonequestion. Is thcre..anydifferencetothe
environmentfor emissionsthatarereducedrealverifiable, quantifiable,
federallyenforceableemissionsthatarereducedfrom apro-ora post-1995
unit, is thereanydifferencetotheenvironment’?”

MS. KROACK: “No.’~

(See12/20/00Tr. at 94-95.)

In summary,themodificationsrequestedwill not havean adverseeffecton the

environment,will notimpair theintegrityof theprogram,andwill providetheregulated

communitywith muchneededflexibility.

ILL PRODUCTIONSHIFTING

BoththeIEPA andIBRO concurthattheconceptofpreventingproduction

shifting shouldbeincludedin theregulation. Bothpartiesconcurthatthe decisionasto

what constitutesproductionshiftingwill, ofnecessity,beacase-by-casedetermination.

However,therecordis repletewith discussionasto what constitutesproductionshifting
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(11/29/00Tr. at 50-51;12/20/00Tr. at 101-102). IERG’scontentionis thattheproposed

source-wideNOx emissioncap for SubpartX facilities shouldbeusedto preventan

operatorfrom “gaming~’ thesystemby providingnon-discreteemissions,yet at thesame

timenotbeusedto preventafacility from utilizing thelegitimateeconomicbenefitsfrom

theproperty. The languageproposedby LERGis intended,notto limit thejudgmentof

theIEPA, but, insteadto providesomeguidanceasto thegroundrulesofthegame. This

languageis intendedto providetheLBPA~ theregulatedcommunity,andtheBoard(if the

issuecomesbeforeit on appeal),with abenchmarkasto howa case-by-case

determinationis to be made. JERGbelievesthatareviewoftherecordwill convincethe

Boardthatclarifying language,asproposedby JERO,is a necessaryandvaluable

additionto theprogram.

lv. VALUE OF USED PART 75 MONITORING EOUTPMENT

Additionally, at thehearingon December20, 2000, in afollow up question

concerningthevalueofusedPart75 monitoringequipment,BoardMemberMarilee

McFawnaskedMr. Marderto inquireofIEROmembersasto installationcostsand

salvagevalueofsuchusedmonitoringequipment(12/20/00Tr. At 35). Sofar, IEROhas

receivedtwo responsesto its inquiry,whichare includedbelow.

IERG MemberNo. 1

JERGMemberNo. I advisedthathewasattemptingto contactmanufacturersto

getabetterhandleon thesalvagevalueoftheequipmentat issue. He advisedthathehad

previouslyestimatedacompletePart75 systemat 8160,000. Thiswould havebeenmore

orlessa Cadillacsystem. To resellaone-year-oldsystemisalittle like sellinga used

car, exceptthatyou canadvertiseausedcar in thepapersandpossiblyhavesome
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success.Monitoruserswouldwishtobuy from a vendorthatwill providesomesort of

warrantywith thesystem. Therefore,an industrialuserwouldmostlikely beforcedto

sella systembacktoavendorwhocouldtheneitherattemptto sell it with awarrantyor

sellpartsfrom it, Thevendorwould obviouslynotwantto paytopdollarfor theused

system;insteadhewouldbe morelikely towanttopaysalvagepricesfor it. It is possible

thatyoucouldbuy asystemwith somesortofagreementproviding for abuybackaI~er

oneyearata setprice. Thiswouldmost likely alsoinvolvea maintenanceagreement

with thevendorsothat hecould ensurethe conditionof thesystem.His rough

uneducatedguesswouldbethatthe usedsystemmight fetch$25,000-S30,000,at best.

Thevendormighr hopeto resell it, alteranoverhaul,for perhaps$8O~0OO-Sl20,0O0.

IERGMetuberNo. 2

IERGMemberNo. 2 reportedthathe could notprovideactualinformationon

installationcostsofPart75 monitoringequipment.However,regardingtheuseofused

equipment,he statedthatbythetime acompanypaysfor theequipmenttobedismantled.

refurbished,transportedandinstalled,it is usuallyequalto, if notmoreexpensivethan,

brandnewequipment.Forthesereasons,LERGMemberNo. I would not expectthereto

beanydemandfor suchusedmonitoringequipment.
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V. CONCLUSION

IERG appreciatestheopportunityto participatein thisrulemaking. The outcome

will havea profoundandlong-lastingeffecton our membercompanies.Webelievethat

therecordbeforethe Boarddemonstratesthattherevisionsto the lEPA’s proposal

requestedby IERG, onbehalfof its membercompanies,arejustified, necessaryand

prudent. We urgetheBoardto adoptIERO’sproposedrevisions.

WHEREFORE,LERGrespectfullyrequeststhatthe Boardconsiderthese

Comments,andtakefurtheractionconsistentwith thesame.

Respectfullysubmitted,

ILLiNOIS ENV1RON1~4ENTAt

REGULATORY GROUP,

lA14~By:___________________
OneofIts Attorneys

Dated:January9. 2001

KatherineD. Hodge
HODGE& DWYER
3150RolandAvenue
PostOffice Box 5776
Springfield,illinois 62705-5776
(217)523-4900

IERG:OO1/Fil/RQI-17CommentsofIERG2
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COUNTY OFSANGAMON }
I SS

STATEOF ILLINOIS }

AFFIDAVIT OF SIDNEY M. MARDER

I, SidneyM. Marder,beingfirst duly sworn,deposeandstateasfollows:

1. I was theExecutiveDirectoroftheIllinois EnvironmentalRegulatory

Group(“IERG1~) from 1985until 1999.

2. Since1999,1 haveservedasaConsultantto IERG.

3. I haveparticipatedin thepreparationofthePost-HearingCommentsofthe

Illinois EnvironmentalRegulatoryGroup,which arebeingfiled todaywith die Illinois

PollutionControlBoard.

4. Thestatementscontainedin thesePost-HearingCommentsaretrueand

correctto thebestofmy knowledgeandbelief.

FURTHERAFFIANT SAYETH NOT.

SidneyM. Marder

Subscribedandswornto before
methisf~§ dayofJanuary,2001.

/

I KELLY I EUBA1~JK I
OF ILLINOIS I

IERG:OO1IR-Dockets~ Fil/RO I -17/Sid Marder At~1davi~



Federal Re~isterIVol. 65, No~ 249/Wednesday,DecemberZ7, 2000/ProposedRules 81799

attainmentof theozoneNAAQS by
November15, 2007.

TheEPAproposesto:approvethe
attainmentdemonstrationSIPfor the
EPAozonenonattainnientarea:approve
theStale’srequestto extendtheozone
attainmentdatafor theBPA ozone
nonattainmentareato November15,
2007 while retainingthearea’scurrant
classificationasa moderateozone
nonattainmentarea; approve theon-
roadmotorvehicleemissionsbudgets~
find thattheSPAareameetsall
remainingoutstandingVOC RACT
requirementsfor majorsources;and
approvetheState’senforceable
commitmentto conducta mid-course
review(includingevaluationof all
modeling,inventorydata,andother
toolsandassumptionsusedto develop
this attainmentdemonstration)and to
submita mid-coursereviewSIP
revision,with recowtnerzdedmid-course
correctiveactions,ro theEPAby May 1,
2004.lIthesubsequentanalyses
conductedby theStateaspartof the
mid-coursereview indicateadditional
reductionsareneeded(orEPA to attain
theozonestandard,EPAwill requirethe
StatetoImplementadditionalcontrols
assoonaspossibleuntil attainmentis
demonstratedthroughphocachemical
grid modeling.

EPAcannotfinalizetheabove
proposedactionsunlessanduntil the
EPAapprovesall of the Following:

I. TheNOx.rulesfor Electric
GeneratingFacilitiesin EastandCentral
Texas(30TAC sections117.131,
117.133,117.134,117.133,117.138,
117.141,117,143,117.145.117.147.
1 17.149.117.3121;

2. TheState-wideNOxrulesforWater
Heaters,Small.Boilers, andProcess
Heaters(30TAC sections117.460,
117.461,117.463,117.463,117.467,
117.480);

3.Therevisedemissionspecifications
in theUPA areafor ElectricUtility
Boilers,Industrial.Commercialor
InstitutionalBoilersandcertainProcess
Heaters130TAC sections117.104.
117.108,L17.108,117.116,117.206as
they relateto theBPA area,andthe
repealof sections117.109and117.601
astheyrelateto theEPAarea);

4,Theadministrativerevisionsto the
exiStingTexasNO~cSlP(30TAC
sections117.101—117.121,117.201.-
117.223,117.510,117.520.and
117.570);

8. Thetwo AgreedOrdersenteredinto
by TNRCCandAlcoa, Inc. andTNRCC
andTexasEastznaw

6. LowerRVP Progra.’i’. in Lastand
CentralTexas(30TAC sections114.:.
114.301,114.302.and 114.304—
114.309);

7. StageI vapor recoveryProgram in
EastandCentralTexas(30TAC sections
115.222—114.229);and,

8. VOC rulesas RACT for batch
processing(30TAC sections115,150—
115.169)andwestawater(30TAC
sections115,140—115.149).

If theEPA cannot fully approve all of
theaboveactions(onethrougheight),
EPAwill takefinal actiononthe
proposedreclassificationasdescribedin
theApril 16, 1000FederalRegister.To
theextentthat commentsreceivedon
the April 1999proposedactionare
applicableto thisproposedrulemaking,
EPA will respondto thosecommentsin
its final rulemakingaction.
lv. Administrative~equlrements

UnderExecutiveOrderlzaso(SB FR
51733,October4, 10931,thisproposed
actionis nota “significant regulatory
action”andthereforeisnotsubjectto
reviewby theOfficeof Managementand
Eudget.’Thisproposedactionmerely
approvesstatelawasmeetingfoderal
requirementsandimposesno additional
requirementsbeyondthoseimposedby
slatelaw.Accordingly,the
Administratorc6rti lies that this
proposedndewill nothavea 5iBflifiC~~t
economicimpactonasubstantial
numberof small entitiesunderthe
RegulatoryFlaxibility-Act (5US.C.801
el. seq.).Becausethisruleproposesto
approvepre-existingrequirements
understatelawanddoesnotimpose
anyadditionalenforceabledutybeyond
that requiredby statelaw,it doesnor
containanyunfundedmandateor
significantly or uniquelyaffect small
governments,asdescribedin the
UnfundedMandatesReform Act of 1995
(PublicLaw 104—4). For thesame
reason,this proposedrulealsodoesnot
significantly or uniquelyaffectthe
communitiesof tribal governments,as
specifiedby ExecutiveOrder13084(63
FR 27655,May 10, ings).Thisproposed
rulewill nethavesubstantialdirect
effectsontheStates,on therelationship
betweenthenationalgovernmentand
theStates,oron thedistributionof
powerandresponsibilitiesamongthe
various levelsofgovernment.as
specifiedin ExecutiveOrder13132 (64
FR 43255,August10, 19991,becauseit
merelyapprovesa staterule
implementinga federalstandard,and
doesnotaltertherelationshipor the
distributionof powerend
rP.!tpansibilitiesestablishedIn theClean
Air Act. Thisproposedrulealso isnot
subjectto ExecutiveOrder13048 (03 F~
19585.April 23, 1997),becauseit iSnot
economicaLlysi~niflcnnt.

r~. ~ :~ ~ ~ —

role is to approvestatechoices.
providedthat theymeetthecriteriaof

theCleanAir Act.In this context,in the
absenceof aprior existingrequirement
for theStateto usevolunratyconsensus
standards(~VCS),EPA hasnoauthority
to disapproveaSEPsubmissionfor
failure to useVCS. It wouldthusbe
Inconsistentwithapplicablelaw for
EPA. whenit reviewsaSIPsubmission,
to useVCS in placeof aSIPsubmission
thatotherwisesatisfiestheprovisionsof
theCleanAir Act.Thus,the
requirementsof section12(d) ofthe
NationalTechnologyTransferand
AdvancementAct of 1005(18U.S.C.
272 note)do notapply.Theproposed
ruledoesnot involvespecial
considerationof environmentaljustice
relatedissuesasrequiredby Executive
Order12698(59 FR 71329,FebruarylB.
1994).As requiredby section3 of
ExecutiveOrder12985181 FR4739,
February7, 19961,in issuingthis
proposedrule, EPAhastakendie
necessarystepsioeliminate~rafring
errorsandambiguity,minimize
potential litigation,andprovidea clear
legalstandardfor affectedconduct.The
EPAhascomplie4with ExecutiveOrder
12650(53 FR8859,March15,1958)by
examiningthetakingsimplicationsof
therulein accordancewith the
“AttorneyGeneral’sSupplemental
Guidelinesfor theEvaluation of Risk
andAvoidanceof Unanticipated
Takings’ issuedundertheexecutive
order.Thisproposedruledoesnot
imposean information collection
burden under theprovisionsofthe
PaperworkReduction Act of 1995(44
U.S.C. 3501etseq.).

List ofSubjectsin 40CFR Part 52

Environmentalprotection,Air
pollution conL~ol,Hydrocarbons,
Intergovernmentalrelations,Nitrogen
oxides,Ozone.Reportingand
recordkeepingrequirements.

&uthortty: il U.S.C.iaoi atseq.
Dated: DecemberaS.2000.

Gregg A. Cooke.
RegionelAdniinistretor.Regions.
Wk tjoc. 00—32848Filad 12—26—00;8;i~ em]
aiwNo coneusee-u-p

ENVIRONMENTAL PROTECTION

AGENCY

40 CFR Part 52
[ILl 55—I; FRL-8923—3]

Approval and Proinulga~lon
Implemenlatlen Plans; lItln. ..~

Prugruin
P~i’. ~ .:r~ea~ralProtection

~fla.a Proposed rule.

~ThF~Th[P’¶1’ I
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ajijPw~ On December16,1997,
Illinois submittedrulesestablishinga
“cap andtrade”programforvolatile
organiccompound(VOC) emissionsin
theChicagoarea.Illinois issueseach
major sourceanallotmentof
allowances,which it callsallotment
tradingunitsorATUs.Formostsources,
this allotmentcorrespondsto 12 percent
belowbaselineemissions,Eachsource
mustemitno morethanthe level at
which It holdsallotmenttradingunits.
Tradingof allotmenttradingunitsis
allowed,sothatsourcesthatreduce
emissionsmorethanu percentmay
sellallotmenttrading units,andsources
thatradu~eemissionslossthan12
percentmust buy allotmenttrading
units. Itt effect, tradingincreasesthe
allowableemissiort.~of theallowance
buyingsource,equallydecreasesthe
allowableemissionsofthe allowance
sellingsource,andyieldsnochangein
totalallowableemissions.Theneteffect
is toseta capreflectingapproximately
a iz percentreductionin VOC
emissionsin theChicagoarea.

USEPAproposestograntfinal
approvalof theserules if Illinois
resolvescertaInissues.Specifically,
USEPAproposesthatIllinois must:
Clarify thetimolineandpenaltiesfor
violatingsources,satisfyUSEPA’s
tradingprogrampolicy on
environmentaljustice,providefor Full-
yearoffsetsfornewsources,committo
discountcreditswhereemission
reductionsarepotentiallyaccompanied
by emissionincreaseselsewhere,and

• committo remedyanyproblems
identified in its periodicprogram
review.
~ Writtencommentson tbis

• proposedrulemustarriveon or before
January36, 300l.
ACm Sendcommentsto:

1.ElmerBortzer,Acting Chief,Air
ProgramsBranch(AR—lSfl, United
StatesEnvironmentalProtection
Agency,77 WestJacksonBoulevard,
Chicago,Illinois 601304.

Copiesof theState’ssubmittalare
availablefor inspectionatthefollowing
addrass~(Werecommendthat you
telephoneJohnSummerhaysat (313)
188-5087,beforevisiting theRegion5
Office.)

u.S.SnvironnientalProtection
Agency,Region5, Air andRadiation
Division (AR—16J). 77 WestJackson
Boulevard,Chicago.illinois 60604.
___R~fl~lrf~?a~1na’d~4rACt’: John
Surarnerhays,RegulationDevelopment
Section,Air ProgramsBranch(AR—laJ),
t3,S.EnvironmentalProtectionAgency.
Region5, Chicago,Illinois 00004.
summerhays.john@epa.gov,1312) 886—
6057.

In this
proposedrulemaking, the terms “we,”
us.”and‘~ew” meanUSEPA.This

documentis organizedaccordingto the
following tableof contents:

1. Introduction
U. TheFeatures of the lilinoLi Trading
Program

Whet is tbu purposeof the program?
l’Iow doesthe programwork?
Whatsourcesarelatheprogram?
Whatmustsourcesin ibis programdo?
How doesflhnois setbaselineemission

andellouneetlevels’
Whatelementsof this programare

implementedthroughTitle V permit.?
Whatpenaltiesapplyto noncomplying

sources?
Doesthisnewprogramrelaxany old

requirements?

III. TheCrIteriaUSEPANa Using to Review
IllInoIs’ Pragrem

Whattypesofreviewcriteriais USEPA
using?

Whatguidanceappliesto this typeor
emissiontradiogprogram?

Whatcriteriaaddresssadafactionofother
CleanAir Act raquiremonlsT

HowdoesUSEPAjudgetheprogram’s
emissionsreductions?
IV. USDA ReviewoftheFeaturesefIllinois’
Program

Doestheprogram’
1. Assurethatcreditearesurplus,

quantifiable.aeforceabla,andpermanent?
2. ASsureIhatappropriatemethodswill be

usedto measureemissions?
3.Authorizeadequatepenaltiesfor sources

that violate theserules?
4. Adequatelyaddressenvironmental

justic,issues
1

5. Assuresatisfactionof newsource
requirements?

B. Providefor Illinois to identify and
resolveprogramproblemsthatarise?

V. USIIPA Reviewof ExpectedEmission
Reductlou

How muchemissionreductionwill be
achieved?

Can falsecreditsarisefrom “demand
shilling”?

Coo“spiking” beaproblem?

Vi. l’tepouedActiou
Whataclienis LISEPAproposingto takeOn

theIllinois tradingprogram?
Whatfurthercommilmeabendprogram

revisionsis USEPAproposingto require from
illinois?

VII. AdministrativeRequirements
ExecutiveOrder12860
ExecutiveOrderp045
ExecutiveOrdor13084
ExecutiveOrder
RegulatoryFlexibility
UnfundedMandat&.s
Submissionto CongressandtheCompiroilor

NationalTechnologyTransfetand
AdvancementAct

I. introduction
On December16,199?,Illinois

submittedrulesfor a “cap andtrade”
programfor emissionsofveIn a
organiccompounds(VOC ~)in the
Chicagoarea.Iii this program,seurces
receiveallotmentsgenerallyequivalent
to 12 percentlessthantheirbaseline
omissions,issuedastheappropriate
numberof allotmenttradingunitsor
ATUs. Sourcesmusthaveemissionsno
higherthanthenumberof ATUs they
hold, soa source’sATU holdingsarea
“cap” onits emissions.Sourcesmay
buy orsellAT!.ls andtherebyincrease
ordecreasetheirown cap.This“trade”
of ATUsgivessourcesmoreflexibility
in meetingprogramrequirements.
Tradingisexpectedtoshiftemission
reductionstowardsourcesthat can
reduceemissionsmorecheaply.Trading
doesnotaffectthenet totalemissions
allowedundertheprogram, which is
approximately12 percentbelownet
totalbaselinelevels,

USEPAproposesto approvethese
rules,providedthatIllinois addresses
certainissues.Specifically.USEPA
proposestoapprovetherulesonlyIf
Illinois: (~)Clarifiestheapplicabilityof
penaltIesasgiven inCleanAir Act
section113 for violatingsources,(2)
satisfiesUgEPA’s tradingprogram
policy onenvironmentaljustice, (3)
providesfor full-year offsetsfor new
sources.(4) commitsto discountcredits
whereemissionreductionsare
accompaniedby emissionincreases
elsewhere,and(5) commitstoremedy
anyproblemsidentifiedin itsperiodic
progra~nreview.

II. The Featuresof the illineis Trudurg
Program

!Vh~t Is thePurposeofiheProgram?
TheIllinois tradingprogramis

designedto reduceVOC emissionsand
therebyhelpattainthe ozonestandard
in theChicagoarea-TheChicagoareais
aSevereozonenonattainmentarea.
HowDearthe Illinois Trodin~Program
Worlc?

TheIllinois tradingprogramisacap
andtradeprogram.Eachpartidpating
sourceis subjectto acapon its total
omissions,butsourcesmayredistribute
theallowedemissionsby trading
allotmenttradingunits.TheIllinois
EnvironmentalProtectionAgency
(TEPA) establishesa capFor each

lIllian,.. ~isestb.~ j:m ‘Volatile Organic
Macerial’ VCMI rc~’q: tiia~ VOC. TheSiuts’s
deftnuhunof VOM ii squlvaleatto USEPA’s
cefietUon atVOC. The ~vaternl.5 are

wh~a z~c’~ssin; volatile oigani~
,iauloas. I’or cooe,,:~cvwith the AetandU5EPA
rolivv, :~s :ulecrnkinruissthe, termVOC.

81800



FederalRegisIer/Vol. 65, No. 249/Wednesday,December27, 2000/ ProposedRules 81801

participatingsourceasa functionof
ozoneseasonemissionsduringa
baselineperiod(generally1994to 1996).
[nmostcases,this capissatat 12
percentbelowbaselineemisslong.

Eachyear,theStateissuesallotment
tradingunitsor ATUsto eachsource,
reflectingthesource’scaplevel of
emissions.Sourcesarerequiredto hold
a numberof ATUs that is atleast
equivalentto their actualozoneseason
emissionsthat year.If a sourceemits
moreor lessemissionsthancorresponds
to itsStateissuanceof ATrJs,it must
purchaseormaysellATUs,
respectively,until thesourceat a
minimumh7oldsthenumberof ATUs
thatcorrespondto thesource’s
emissionsfor thatozoneseason.

It is ImmaterialwhetherchangesIn
emissionsaredue to emissioncontrols
orproductionlevel changes.Per
example,asourcethatemitsis percent
lessperwidgetbutproduceslopercent
morewidgetsis still requiredto
purchaseATUs.

If notradingwereto occur,theneach
sourcewould haveto limit its emissions
to itsallotmentlevel1whichagainin
mostcasesis 12 percentbelowbaseline
emissionlevels.Tradingof ATUsallows
redistributionof emissionsfrom the
sellertothebuyerof ATUs.For
ex.~rnpIe.if asourcewasissuedATtl~
for 50 tonsof emissionsbutemitted75
tons,thesourcewould haveto buy 25
tonsworth ofATUs, generallyfrom
anothersourcethatreducedits
emissionsto 25 tonsbelowits allotment
level. Presumably,sourcesthatcan
reduceemissionsmorecheaplywill be
sellingATUs to sourcesforwham
controlsarem’oreexpensive.However,
thistradingdoesnot increasethetotal
emissionsthat areallowedfrom the
universeof sourcesin the program,
Consequently,totalemissionsfrom the
sourcesin theprogramaresubjectto a
netcapequalto approximatelylz
percentbelow thetotalbaseline
emissions.

Therulesfor theIllinois trading
programprovidevarioustoolsfor
implementingtheprogram.Therules
provide for anelectronicdatabasefor
trackingATUs. Thisdatabasewill
includeinformationottthe tradesof
ATUs. thecurrentholdingsof each
source,andadditionalinformationsuch
asrecentATU prices.Thus,aftera
sourcereportsIts ozoneseason
emissionseachyear, it is theneasyto
identifywhethera sourcehasadequate
ATUs toaccommodateits emissionsfor
thatyear’soaoneseason.
WhatSot~vsAre in theProgram?

Participationin thetradingprogre.iztis
mandatoryfor essentiallyall major

sourcesof VOC in theChicagoarea.In
this area,“majorsource”of VOC is
definedasasourcewith thepotential to
emit25 tonsof VOC peryear.Theonly
significantexclusionofmajorsources
from the tradingprogramis for sources
that emitdisproportionatelylittle
during thesummer,specificallyfor
sourcesthat emit lessthan10 tons
during theozoneseason.Participationis
mandatoryfor sourcesthroughoutthe
Chicagoozonenonattainmentarea,
includingCook, l2uPage,Kane,Lake,
Mclionry, andWill Counties,as well as
townshipswithin GrundyCounty(Aux
SableandCeaseLakeTownships)and
KendallCounty(OswegoTownship).

Additionalsourceshavetheoption
for voluntaryparticipation.Illinois’
rulesincludeseparate“opt-in”
provisionsfor small industrialsources
andformobileandareasources.Any
personwho arrangesemission
reductionsfrom suchsourcesmay
petitionIEPAto receiveallotments
correspondingto thequantityof the
omissionsreduction.Thedirector
indirectsaleof theseATUs toamajor
sourcewill thenshift theburdenof
emissionreductionsfrommajorto
minorsourcesbutwill notalterthe total
emissionreductionsthai mustoccur.
WhatMustSourcesin ThisProgram Do?

Sourcesin the Illinois trading
programhaveseveralobligations.First,
thesourcemustevaluateitsbaseline
emissionsandsubmitthis information
as partof anapplicationforan
allotmentof ATIJin. Theapplicationalso
mustidentify the emission
quantificationtechniquesusedto
determinebaselineandfutureyear
emissionsandmustjustify anyrequests
for exemptionfrom the 12 percent
reductionthat isnormally reflectedin
allotmentlevels.[EPAusesthis
informationto determinetheallotment
it will issuetothesourceandto
e*tahlishthemethodsthat the ‘Clara,
shalluse todeterminefutureemissions
levels.

Illinois beganissuingATUs in early
2000. (Therulesprovidefor first
issuanceIn iggg, but Illinois has
deferredthisoneyear.) Eachsourceis
requiredtoapply the identifiedmethods
for determiningemissionsduring the
o2oneseason,definedfur the trading
programasMay throughSeptember.
Now, themost importantsource
obligationhasbegun,namelytoassure
that emissionsare no higherthanthe
quantityof ATUs held.
HowDoesIllinois SetBaselineEmission
...4 Aliorznenr Levels?

Baselineemissionsgenerallyreflect
VOC emissionsduring theozone

seasonsin 1994, iggs,and1995. Illinois
adjuststheseemissionsvelues
downwardIf theemissionsexceeded
1996allowableemissionslevels,
whetherduetononcomplianceor
because1996limitationswere notyetin
effect.Illinois adjuststheseemission
valuesupwardif thesourcereduced
emissionsafter1990belowthelevel
requiredasof 1996.In mosteases,
baselineemissionsreflecttheaverageof
thehighertwo of thesethreeozone
seasonemissionsvalues.However, the
optionexistsfor sourcesto demonstrate
that theirproductionlevelswere
unrepresentativeforoneor moreof
thoseyearsendtosubstitutea value(s)
fromamorerepresentslIve yearchosen
from 1990to 1993or from1997.

Onceillinois establishesbaseline
emissions,it candeterminethequantity
oi’ATTJs tobeissuedtothesource.In
mostcases,allotmentsaresetat 88
porcentof baselineemissions,targeting
a 12 percentemissionreduction.

An exceptionappliesif thesourcecan
demonstratethat anemissionsunit Is
well controlledendshouldnotbe
targetedfor furtherreductions.This
exceptionis possibleIf thesourceis
meetinga recentlyestablishedLowest
AchievableEmissionRatelimitation, is
meetinga MLCmunl AchievableControl
Technologylimitation,or hasDust
AvailableTechnology.In sucheases.
allotmentsforsucha unit aresetatthe
well controlledlevel.
WhatElementsofThisProgramAre

ImplementedThroughTitle VPermits?
TheStateusessourceoperating

permits toimplementseveralfeaturesof
thetradingprogram.As mandatedby
Title V of theCleanAir Act, Illinois
requiresoperatingpermitsfor all major
sources,which it callsCleanAir Act
PermitProgram(CAAPP)permits.These
permitsmustidentify all requirements
applicabletoa sourceandcanbeissued
onlyafter input from USEPAandthe
public hasbeensolicited.Illinois’
tradingrulesrequireparticipationonly
from sourcesthat mustobtainaCAAPP
permit.Thispermit is usedto formally
establishthesource’sbaseline
emissions,identify anymaximally
controlledemissionunitsthatare
exemptfrom the 22 percentreduction
requirement,setthequantityofATUs to
beissuedto thesource.andspecifythe
methodsto beusedto measure
emissions.To incorporatetheseitems
into theCAAPPcarmit, theStatemust
fellow proceduralrequirementsthat
~ici’~ am~l’i ~p~‘,rtunitvfor USL’PA
md thepublic to haveinput intoany
relevantissues.

IT
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WhatPenaltiesApplyto Noncomplying
Sources?

Sourcesviolatingthe requirementsof
the Illinois tradingrulesareliablefor
the full penaltiesauthorizedinSection
113 oftheCleanAir Act. Onetype of
noncomplianceIs violating
requirementsformeasuringand
reportingemissions.A secondtypo of
noncomplianceis failing to holdATUs
equivalentto theyear’sozoneseason
emissions.

Sourcesmustgenerallysecure
adequateATUsby December31 of each
year,thatIs, within 3 monthsof theend
of eachozoneseason.A sourceLhat
holdsinsufficientATUsat theendof
theyearthenhasa “secondchance’to
secureATUsequaling120 percentLor in
somecases150percent)of theshortfall.
This“secondchance”appearsto lastfor
3 additionalmonths,thoughUSEPAIs
requestingclarificationfromIEPAen
thispoint. Asourcethatholds
lnsu~icientATUsafterthis “second
chance”isaviolatingsource.This
sourcecouldbesubjectto various
enforcement~~tionsandwouldbeliable
for penaltiescurrentlyauthorizedatup
to527,500perdayforeachof the153
daysof theozoneseason.

DoesThisNewProgramRelaxAnyOld
Requirements!

In general,no. Mostimportantly,no
emissionlimitationsarerelaxedby this
program.Thelimitations requiring
reasonablyavailablecontrol technology
(RACT),for example,remainfully and
independentlyenforceable.That is, a
sourcethatexceededits RACTlimits
would be liablefor enforcementaction
regardlessof thenumberof ATUs it
held. ~

Theonepre.existingrequirenientthot
the illinois tradingrulesmodify is the
requirementfor offsetsfor majornew
sourcesandmajormodificationsof
existingsources,In thesecases,the
sourceobtainsoffsetsby obtainingthe
appropriatenumberof ATUs ratherthan
by traditionalmoansaspartof a
constructionpermit. SincetheChicago
areais asevereozonenonattainment
area,sourcesmustobtain1.3 tonsworth
of ATUs(or eachtonof newsource
emissions.TheStateissuesnoATUs for
newsourcesor formodifications.The
ATUs that thesourcemustpurchaseto
accommodatethesenewemissionsare
availableIf andonly if someother
sourcehasmadeacorresponding
reductionin itS emissions.Therefore,
the tradingprogramprovidesoFfsetsthat
to principleare equivalent to offsets
nrovidedby traditional means.
kowever,theuseof thetradingrules to
provideoffsetshasseveralramifications

for thequantityof offsetsrequiredand
obtained.Theseramificationsare
discussedbelowin the reviewof
Illinois’ program.

III. TheCriteriafor ReviewingIllinois’
Program

WhetTypesofReviewCriteria Is USEPA
Using?

USEPAmustuseseveraltypesof
criteriaforevaluatingIllinois’ trading
program.First,USEPAhasestablished
numerouscriteriaaspartof published
andpromulgatedguidanceon economic
Incentiveprograms,includingguidance
enemissiontradingprograms.Second,
USEPAmustapplyguidanceon any
otherCleanAir Act programthatis
affectedbyIllinois’ program.Third.
insofarasthepurposeofIllinois’
programis toachievespeciSedemission
reductions,USEPAmustevaluatethe
Stata’sestimateof anticipated
reductions.

Theguidancemostrelevantto
Illinois’ tradingprogramis theguidance
oneconomicincentiveprograms
publishedonApril 7, 1994,
promulgatedassubpartUof part51 of
titie 40of theCodeof Federal
Regulations(40 CFRSI). including
sections51.490to81.494,Althougha
portionof that guidancespeaksto
economicincentiveprogramsthat are
requiredincertaincircumstancesunder
theCleanAir Act, that portionof the
guidanceis not relevanthere.instead,
the relevantportionof thatguidance
addressesvoluntaryprograms,with the
generalpurposeofassuringthat thenet
effect ofanyemissionstrading(or
actionsunderanyothereconomic
incentiveprogram)doesnotcause
violationsof anyofvarious
requirementsof theCleanAir Act.

More recently,on September15,
~1999,at 54 FR 50086,USEFApublished
noticeof availability of proposed
revisedguidanceon economicincentive
programs.Thisguidanceproposesmore
detailedrecommendationsfor manyof
the issuesaddressedin the1994
guidanceandalsoprovidesguidanceon
severaltypesof programsnotaddressed
in the 1994guidance.

Oneissuenotaddressedin the
proposedguidanceIs whetherthis
guidanceappliestoprogramsdeveloped
beforetheproposedguidancebecame
available.WhenUSEPA publishesnew
guidance,USEPAoftenallows an
exemptionfromthat guidancefor
submittalsthat theStateadoptedand
submittedpriorto theproposalof that
guidance.Thisexemptionis knownas
~grandfathering.”Thispracticeallows
usto approveprogramsthat theState
adoptedin good faithaccordingto

guidanceavailableat thetime.Since
Illinois submittedits programott
December18, 1997,today’srule
grandfathersthis programfrom mostof
the1999proposedguidanceandinstead
reviewsmostaspectsof this program
againstthecriteriapublishedin 1994,

Today’sruleneverthelessusesone
elementof the newerproposedguidance
in our reviewofillinois’ program,
namelytheelementthataddresses
environmentaljusticeandrelated“toxic
horspot”issues.Environmentaljustice
refersto efforts to assurethatareaswith
highpopulationsof minoritiesor low-
incomepersonsarenotunfairly exposed
toenvironmentalhazardssuchastoxic
air pollutants.Theproposednew
guidanceidentifiesspecificissuestobe
addressedtoassurethat trading
programsdo nothaveanInequitable
impacton environmentaljusticeareas
or othercommunitiesofconcern.We
areapplying thisportionof the
proposedguidancedueto the
importanceof thisissueandbecause
relevantguidancewasnotpreviously
available.

ForetherIssues,USEPAintendsto
examineIllinois’ programin light of the
newguidanceoncethenewguidanceIs
Finalized.IJSEPAhasdiscussedthese
planswith Illinois. Illinois andUSEPA
shareaniuiderstandingthatwewill
reviewtheprogramaccordinglyand
Illinois will reconciletheprogramto the
newguidancewithin threeyearsafter
guidanceissuance.

A secondsetof criteria is that the
programnotresultincontraventionof
anyCleanAir Act requirement.As will
bediscussedbelow, theIllinois trading
programhaslittle effectonother
programs,andsoonly limited guidance
onotherprogramsmustbeconsidered.

A thirdsetof reviewcriteria is for the
quantityof emissionreductionsthatthe
programis likely to achieve,These
criteriareflectstandardjudgmentsof
emissioninventoryestimates.This
review is expectedtobe relevantina
futurereviewof whetherIllinois has
providedsufficientemissionreductions
to attaintheozonestandard.

WhatPublishedGuidanceAppliesto
ThisTypea! TradingProgram?

Guidancepublishedon April 7, 1994,
promulgatedat40 CFR51 subpartU,
givesguidanceon numerousfeaturesof
tradingprograms.Thisguidancehelps
assesswhetherStateprograms:
. —Assurethatcreditsarequantifiable,
surplus,enforceable.e.ndpermanent.
Quantifiablemeansthat thequantityof
emissionreductionscanbe estimated.
Surplusfor this typeof programmeans
that reductionscreditableto this
programarenotalreadyrequiredunder

81802



FederalRegister/Vol. 65. No. 249/Wednesday,December27, 1000/ProposedRules 81803

otherprograms.Enforceablemeansthat
theStateand IJSEPAcantakeactionto
requirecompliancewith theprogram
requirementsanddaternoncompliance.
Permanentheremeansthatreductions
arerequiredaslongasthetradingrules
arepartof theStateImplementation
Plan SZP~
~‘—Assurethatappropriatemethods
will beusedto determineemission
quantities.The 1994guidancerequires
thatthesubmittal“speci1~theapproach
or thecombinationor rangeof
approaches”thatwill beusedfor each
sourcecategoryto quantifyemissions,
andprovidesguidancefor judging
whethertheseapproachesare
acceptable.
~—Authorizeadequatepenaltiesfor

sourcesthatviolatetheserules.State
programsmustauthorizeenforcement
actionsandpenaltiesaspermissible
undersection113 of theCleanAir Act
(currently,penaltiesup to 327.500per
dayperviolation) orequivalent
penaltiesbasedonthesizeof the
violationmeasuredIn tons.
IUSEPAis also evaluatingIllinois’

programagainstcriteriain the1999
proposedguidanceforaddressing
environmentaljusticeissues.USEPA
sharesthecommonlyexpressedconcern
aboutthepossibilityof tradingprograms
creatinglocalized increasesin -

hazardousair pollutants,bothin
minority andlow-incomeareas
(“environmentaljusticeareas”)and
elsewhere.Thisisa concernwith
programsthataddressVOC or
particulatematteremissions,insofaras
theseemissionsmayhavehazardous
constituents.Therefore,USEPA’s 1999
proposedguidanceidentifiesfour
elementsof well designedtrading
programs,including(1) preventionor
mitigationof unacceptableimpacts,(2)
provisionof sufficientinformationfor
publicreview,(3) suitableopportunities
for publicinput, and4)periodic
programreviewto Identify andremedy
problems.

DoestheProgramAffectSaLisJ~ctionof
OtherClean Air Act RequIrements?

An importentgeneralcriterionin
reviewinganytradingprogramis
whethertheprogramaffectsotherState
regulatoryprovisionssuchthat theState
nolongersatisfiesCleanAir Act
requirements.Thespecificcriteriatobe
usedin programreview area function
of theparticularprovisionsthat the
programaffects.Forexample,many
tradingprogramsallow relaxationsfrom
RAC’T (counterbalancedby other
reductions)or allowalternative
reductionstoachieveRACT. Such
programsmustbereviewedbasedon
criteriathataddresswhetherthe

alternativesetof limitscontinueto
satisfyRACTrequirements.

As notedin thepriorsection
describingthe Illinois tradingprogram.
Illinois’ programhasno effecton
emissionlimitationsthat satisfyRACT
or otherassoredCleanAir Act
requirements.As aresult,nodetailed
reviewof the Illinois programisneeded
toconcludethat theserequirements
remainsatisfied.
• Theonlyexistingprovisionin Illinois
rulesthat the tradingprogramaffectsis
therequirementfor offsetsof emissions
from majornewsourcesandmajor
modifications.Sourcesconventionally

—obtainoffsetsaspartof a construction
permit.Therefore9sources
conventionallyobtainoffsetsin advance
of construction,basedonshutdownor
reductionsata specifiedothersource.
UndertheIllinois tradingprogram,
sourcesobtainoffsetsin theform of
ATUs, which representemission
reductionsat thesourceorsourcesthat
nolongerhold(s) theseATUs, In effect,
thesourceobtainsoffsetson anongoing
basis,perhapsfrom differentsourcesat
differenttimes.
aTheoffsetrequirementIsestablished

inSection173 of theCleanAir Act.
Section173(c)requiresthat“the total
tonnageofIncreasedemissionsof theair
pollutantfrom thenewor modified
sourceshallbeoffsetby anequalor
greaterreduction,asapplicable,in the
actualemissions 0 fromthesameor
othersourcesin thearea.”Section
173(a)requiresthat theseoffsetsbe
sufficientto assure“that totalallowable
emissionsFromexistingsources(plus
any newsourceemissions)will be
sufficientlylessthan(existing
emissions)soastorepresent
reasonablefurtherprogress.”Section
182(d)generallyrequires1.3 tonsof
offsetspertonof newemissions.These
requirementsset theprincipal criteria
for reviewingthis aspectof theIllinois
program.Theprogramreviewbelow
discussesthesecriteria inmoredetail.

MawDoes(JSEPAJudgetheProgram’s
EmissionsReductions?

illinois’ tradingprogramsubmittal
includesan estimateofthe emission
reductionsthat it expectstheprogramto
achieve.USEPAmustreviewbaseline
emissionsestimatesfromIllinois and
differencesbetweenbaselineemissions
asdefinedby theprogramandaverage
actualemissions,tSEPAmustalso
evaluatethe impactofassortedprogram
featuressuchasexemptionsfrom the12
percentreduction,potentialuseof a
specialATL fund,thedistributionof
ATUs upor.soc shutdown,and the
possibilityof ATC creationfrom
reductionsby smallsources.This

reviewwill alsoaddressthepossibility
of falsecreditsfrom ‘demandshifting”
(e.g.shutdownofa gasolinestation
leadingto increasedgasolinesales
elsewhere)andthepossibilityof
“spiking” (i.e. hoardingof ATUsnow
followedby highemIssionsinafuture
year).

IV. USEPARevieweftheFeature.ef
Illinois’ Program

DoestheProgramAssurethatEmission
Reductionsor. Quantifiable,Surplus,
Enforceable,andPermanent?

USEPA’sguidanceon trading
programsincludesfourkey principles.
thatemissionreductionsin these
programsbequantifiable,surplus,
enforceable,andpermanent.This
sectionwill reviewwhetherthe
emissionreductionsinIllinois’ program
aresurplusandpermanent.Subsequent
sectionswill reviewwhetherthe
emIssionreductionsarequantifiable
andenforceable.

“Surplus”heremeansthat the
emissionreductionsarebeyondthe
requirementswhicharealreadypartof
theSIP.illinois’ tradingrulesusethe
existingSIPasthebaselinefromwhich
furtherreductionsarecalculated.This
approachis usedbothIn setting
baselineemissionslevelsfor major
sources,from which a12-percent
reductionis calculated,andin assessing
thenumberofATL’s tobeissuedfor
emissionreductionsby minorsources
andmobilesources.Thus,the
reductionsfrom theIllinois trading
programqualifyassurplus.

A questionaboutwhetherthetrading
programreductionsaresurplusmay
arisein the future.if Illinois adopts
further reg’&latiens,LYSEPA must
evaluatewhetherthereductions
pursuedby theseregulationswould also
helpmeettradingrule requirements.If
so. thenUSEPAwouldView thetrading
ruleascontinuingto achievethe
reductionsaccordedtoit in this
rulemakingbutwould viewthefurther
regulationsasachievingno further
reductions.Forexample,if Illinois
adoptsa carscrappageprogramthat
allowsgenerationof ATOm basedonthe
emissionreductions,thenUSEPA
would view this programas
redistributingtheemissionreductions
of thetradingprogramwithout
producingfurtherreductions.

“Permanent”is definedin USEPA’s
economicincentiveprogramguidance
88aSsuringthat theemissionreductions
will endureaslongastheruleapplies
andaslong astheStPreliesonthese
reductions,ThisezincipIc issatisfied
becausethi~ Illin&s tradingrulesand

~T1fl~fl~
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emissionlecreasesatsourcesibet locroese
producLionand donot addemIssioncontrols,
theseprogram[eatoreshelpassurethata
partlclpatlogsourcewould beunlikely to
increaseits HAP ernissiozisto uOacceptable
levels.As aresult,czap.and.tradeprogramsin
generalare lesslikely toueedadditional
measurestoprevent~adssthatwould
increaseHAP emissions.In mostcap-and-
tradeprograms,aretrospectiveprogram
evaluationismoreimportantfarensuring
that theprogramdtdnot, in fact.create
unacceptablelocalizedemissionincreases.

TheIllinois programis in facta cap
andtradeprogramthatrequiresa
reductionin overallemissionsand
requiresBall compliancewith HAPs
emissionslimits ~notably,maximum
achievablecontrol technology(MACTI
limlisi andRACT limits, irrespectiveof
thenumberofATtic held.Emissions
increasescanoccuratsourcesthat
increaseproduction.buttheprogram
allows rio emissionincreasesthat are
notallowedin theabsenceof the
program,andtheprogramdoesnot
allow anysourceto forgoemission
reductionsthat would otherwisebe
required.Furthermore,Illinois’ program
reducesthelikelihoodof emission
increases,becausea sourcethat
increasesemissionsherefacess-costnot
Imposedelsewhereof purchasingATUs
for theemissionincreaseinadditionto
theATUs neededto avoidthenormal
12.percentemissionreduction.
Consequently.theIllinois programis
expected10 reducethe likelihoodof
localizedIncreasesin HAPsemissions.

Thesecondarid third elementsof
US~PA’sproposedpolicy on MAPs and
tradingconcernswhethersufficient
informationisavailableandwhetherthe
publichassuitableopportunitiesto
provideinformedinput into the
developmentand implementationof the
program.Therulesestablishingthe
proceduresandcriteriaof theprogram
wereadoptedonthebasisofa lengthy
stakeholderconsultationprocessaswell
asthe normalprocessfor public input
For rulemaking.TheTitleV permit
processemployedin Illinois’ program
providesfor public inputin the
establishmentof thesource-specific
elementsof theprogram.FinaUy, the
ATU trackingdatabaseandtheannual
reportprovidethepublic sufficient
informationandopportunitytooffer
inputenongoingimplementation
issues.
,Thefourth elementto beaddre5sedis
toprovide forperiodicprogram
evaluationandopportunityto remedy
any problemsthatareidentified
following startupof theprogram.The
rulesfor Illinois’ programrequirean

-~ -‘-‘~ -‘w snd?OpC:~ ~‘:
Illinois. Illinois hasconveneda
workgroupto determinewhattype of

informationto provideIn this annual
roporLThe workgroupincludes
businessandenvironmentalgroup
representatives,andUSEPAattendsIts
meetings.The workgrouphasfocused
endefiningthe informationthat
companiesmustreporttosu portan
assessmentof the effectsof t~eprogram
onMAPs emissions.Theworkgrouphas
achievedgeneralconsensusona draft
rule to requirecompaniesto report
emissionsof individualHAP species
that areemittedin significantquantities
in theChicegoarea.

.&.Thn Statehasnotdiscussedhow its
annualreportwill bedistributedor
whatit will do with the resultsof the
report.En particular,theStatehasmade
no commitmenttoremedyanyprogram
deficienciesthat areidentifIed.USEPA
needsthis informationbeforeit can
reachfinal judgmenton whether
Illinois’ programsatisfiesthis portionof
USEPASguidance.”

As discussedin (ISEPA’~aproposed
policy, USEPAmustevaluateprograms
asawheleby consideringthefour
aboveprogramelementsjointly. In
formulatingthisproposedpolicy,
USEPAenvisionedthat capand trade
programsin manycaseswould
inherentlybeunlikelyto yield localized
HAP increases,andthat insuchcases
themid-courseprogramreviewwould
play anenhancedrole asabackstopfor
assuringthat. theexpectedprotection
againstlocalizedHAP increasesis
realized~Therefore,USEPAproposes
that if illinois commitstoawide
distributionof its annualreviewand
commitsto remedyanyproblems
identifiedin itsannualprogramreview,
then theIllinois programwould be
foundto provideadequateassurances
againstlocalizedHAP increases.~

Public commentorson theState
rulemakingfor theserulesnotedthese
issuesconcerninglocalizedincreasesin
I-lAP concentrationsand focusedon an
analogousissue,namelythat trading
mightleadto overall increasesin
emissionsof has’.ardousair pollutants.In
essence,thesecommenterswere
concernedthat tradingmight yield
emissionincreasesfor thesubsetof the
VOC componentsthatarehazardous,
notwithstandingthemandated
reductionof VOC asawhole.
~lncreasesIn area-wideemissionsof

hazardousair pollutantsarejust as
unlikely asincreasesof VOC or
hazardousair pollutantemissionsin
localizedareas,againbecausemost
sources’emissionswill bedecreasing
andbecauseanincreasein HAl’s at any
particularsourcewould presumptively

proportionof emissionsthat are
hazardous.Navertheless,in responseto

theseconcernsthetradingrules
providefor [EPAto evaluatethe impacts
of tradeson [lAP emissionsandreport
its findings in aperiodicprogram
review.Thisprogramreview Is also
requiredto identifyanygeographic
redistributionsof emissionsoccurring
undertheprogram,suchas
redistributionsthat wouldcause
environmentaljusticeconcerns.Given
thissafeguard,if indeedIllinois
commits to remedyanyproblems
identifiedin itsreview,andgiven the
minimal likelihoodthat suchproblems
would arise, the Illinois tradingprogram
shouldhavea favorableimpactonHAP
concentrationsarea.wideaswell asin
localizedareas. ~

aDoestheProgramAssureSatisfactionof
NewSource Requirements?

As notedpreviously,Illinois’ trading
rulesexplicitly providein generalthat
otherStateandFederalrules,which
iissplementvariousCleanAirAct
requirementssuchasRACT,MACT, and
lowestachievableemissionrate,must
besatisfiedandareunaffectedby the
tradingrules.Theonly requirement
underotherrulesthat issignificantly
affectedby the rulesfor theIllinois
tradingprogramistherequirementfor
offsetsfor newsources.Therefore,the
reviewforconsistencywith theClean
Air Act needsonlytoaddresswhether
thealternativeapproachtooffsetsunder
theserulessatisfiesapplicable
requirements.

As discussedin theprogram
descriptionabove,thetradingrules
providethatnewsourcesandsources
undergoingmajormodificationsmust
purchaseATUs (representingemission
reductionselsewhere)equivalenttoat
least13 times thenewemissions.This
approachp?o~desoffsetsthatare
generallyequivalentto thetraditional
approach.However,adetailed
comparisonrevealsimportant
differencesin thetwo approaches.
• Offsetsunderthetradingrulediffer
from conventionaloffsetsin threekey
respects:(II Tradingruleoffsetsneed
onlyoffsetactualemissions,whereas
conventionaloffsetsmustoffset
potentialemissIons;(2) tradingrule
offsetsmaybearrangedessentially
contemporaneously,whereas
conventionaloffsetsarearrangedprior
toissuanceof thenewsource’spermit
to construct;and(3] tradingruleoffsets
focuson ozoneseasonemissions,
~vhereasconventionaloffsetsaddress
the full vear~semissions.

Theffrst issueis whetheroffsettingof
actualratherthan potentialemissions

Section 173. asquotedabove,toassure
that thesui o?theemissionsallowed

81805



81806 FederalRegister/Vol.65, No. 240/Wednesday,December27, 2000/ProposedRules

from existingsourcesplus thenow
sourceis suitablyreduced.Ordinarily.
this assuranceIs providedby requiring
reductionsin existingsourceemissions
thatmorethancompensatefor thefull
allowablequantityof newemissions
from thenewsource.Thetrading
programusesa differentapproach.The
tradingprogramdirectly regulatesthe
sumof actualemissionsfromall major
existingandnewsources.Thenumber
of ATUsissuedis effectivelyacapon
overallactualemissionsfrom major
sourcesin theChicagoarea.No
additionalATUsare issuedto newor
modifiedsources.Consequently.whena
newsourceobtainstherequired1.3 tons
worth of ATTIc pertonofnew
emissions,thenthesourceor sources
selling theATUs havenecessarily
achieved1.3 tonsof emission
reductionsto offseteachtonof thenew
source’semissions.That is, theminois
programrequiresanetreductionof 0.3
ionspertonofnewemissionsinthe
totalallowableemissionsfrom existing
plusnewsourcesin theChicagoarea.
Thus,despitethefocuson actualrather
thanpotentialemissions,theIllinois
tradingprogramneverthelesssatisfies
the relevantnetreductionrequirement.

Anotherperspectiveonthis issueis to
view theuseof actualversuspotential
emissionsasa reflectionof how the
offsetsareadministered.For
conventionaloffsets,thereis one
opportunitytoestablishoffsetting
emissionreductions,during issuanceot
theconstructionpermitbeforethe
sourceis constructed.In those
circumstances,thepermitmustprovide
sufficientoffsetsto offsetasmuchnow
emissionsasthenewsourcewill ever
emit,i.e.. thenewsoUrce’spotential
omissions.In contrast,thetrading rule
providesopportunitiesrecurringon an
annualbasisto reassessthequantityof
emissionstobeoffset.Thetradingrule
reliesonthis annualreassessmentto
assurethat thenewsourceobtains
enoughoffsetseachyearto offsetits
emissionsadequately.

A seconddifferencebetweenoffsets
underthetrading programand
conventionaloffsetsis thetiming by
which theoffsetsarearranged.Section
173 requiresthat “sufficient offsetting
emissionreductionshavebeen
obtained”‘~bv the time thesourceisto
commenceconstruction.”(Theclauses
inSection173 are reversedhere.)
Ordinarily, the constructionpermit
identifiestheoffsets. In illinois’ trading
prograni.theconstructionpermit
restatestherequirementtoholdATLs
sufficient ii, offset (at a 1,3 to I ratio) the
~:~5S:C~i ~:E~u~ible~otheniaJe’“..v
sourceor maiormodification.USEPA
viewsthis as satisfyingtherequirement

toprovideassurancesprior to
constructionthat thenewemissions
will besuitablyoffset. Illinois further
requiresnewsourcestoidentify how
theyplan to obtainoffsetsfor thefirst
threeyeersofoperation,which
increasesthelikelihood in practicethat
newsourceswill makepermanent
arrangementsforoffsetssimilar to the
unavoidablypermanentarrangements
for conventionalothets.
~Thethird differencefrom
conventionaloffsetsIs theseasonalityof
offsetsundertheIllinois trading
program.Offsetsunderthetradingrule
areachievedby obtainingATUs.These
ATUsrepresentozoneseasonemissions,
andmustbeobtainedinproportionto
ozoneseasonemissionsof thenew
sourceormajormodification.This
differsfrom theconventionalfocuson
increasesenddecreasesof annual
emissions.In mostcasesthetwo
approacheswill haveaboutthesame
tifect,becausetheoff-seasonnew
emissionswill typically haveaboutthe
sameratioto on-seasonnewemissions
astheoff.soasonto on.soasonratio of
offsettingemissionreductions.For
example,if thenewsourceemits10
tonspermonthandtheoffsettingsource
reducesemissionsby 13 tonsper
month,thentherei5 no practical
differencebetweentallying50 newtons
against65 consof reductionsfor a 5-
monthozoneseasonversustallyIng ¶20
newtonsversus156 tonsof reductions
for thefull year.However,seasonal
distributionsof emissionscanvary, so
USEPAmustassesswhetheran
approachthatfocuseson ozoneseason
emissionssatisfiesapplicable
requirements.,
(Section173, asquotedabove,requires

offsetsto reduce“total emissions”
sufficiently to achievereasonable
furtherprogresstowardattainingthe
relevantstandard.Onepossible
interpretationof thisrequirementis that
oneevaluatesthetotalof all emissions
thataregermanetoassessingwhether
reasonablefurtherprogressis occurring,
inwhichcaseonewould takethe
Illinois approachoffocusingonozone
seasonemissions.However,IJSEPA
viewsthe term“total” In Section173 to
includeall emissionsfrom all timesof
theyear,so that onemustassess
whetheremissionreductions(occurring
in anypartof thuyear)sufficiently
offsetthe full year’snowemissions,
irrespectiveof theseasonaldefinitiono~
reasonablefurtherprogressusedin
othercontwcts.
,-In short,the Illinois tradingprogram
~,rovidesoffsetson thebasisof ozone

Section¶73 Ia requireottsetson afull
yearbasis.USEPAviewsthis featureof

the illinois tradingprograntasa
significantdeficiencythatIllinois must
correctbeforeUSEPAcanfullyapproce
theprogranl)

TheIllinois tradingprogramclearly
providesfor satisfactionof othernew
sourcereviewrequirements.New
emissionsmustbeoffsetpermanently.
BecausetheIllinois tradingprogramand
itsATU holdingrequirementare
permanent,USEPAviewsthetrading
programasmandatingpermanent
offsettingof newemissions.Sources
mustobtainoffsetsfrom thesame
nonattainmentareaor fromotherareas
meetingcertaincriteria.TheIllinois
tradingprogramoperatesonly wlthln~
theChicagononattaininentarea,so
offsetsfornewChicagoareasources
would deriveentirelyfrom other
sourcesin theChicagoarea.Othernew
sourcerequirements,Includinglowest
achievableemissionrates,compliance
by othersourceshavingthesameowner,
andcriteria for determiningthe
applicabilityof theserequirements,are
all unaffectedby theIllinois trading
program.Therefore,USEPAproposesto
Find that Illinois will continueto satisfy
previouslysatisfiedCleanAir Act
requirementsif offsetsareprovidedon
afull yearbasis.

Will Illinois IdentifyandResolve
ProgramPr~,b1e,naThatArise?

Becausetradingprogramshavea
varietyof designsandbecausewehave
little experiencewith theseprograms,
USEPAguidancecallsfor trading
programsto undertakeperiodicprogram
evaluationsandto remedyanyproblems
thatareidentified.

Illinois’ tradingrulesrequirean
annualprogramreview.Thisprogram
reviewis availableto thepublic.
However,JEPAhasnotdescribedhow
it will distributethisreviewandhasnot
committedto pursueremediesif
problemsareidentified.Thepursuitof
remediesis implicit in therequirement
forannualprogramreview.
Nevertheless,inaccordancewith
USEPAguidance,Illinois mustprovide
anexplicit commitmentthatit will
providethepublicsuitableopportunity
tocommenton programimplementation
and that it will pursueremediesforany
problemsthat theannualprogram
revIewidentifies.

V. USEPAReviewof ExpectedEmission
Reduction

HcwMuch EmissionReductionWill Be
Achieved?

TheIllinois tradingrulesareclearly
~,~ei~id tc~ ~ iz overall reductier.
approaching:2 percentof theemissions
of themajorsourcesitt theChicagoarea.
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MostsourcesareissuedATUsequalto
12 percentlessthantheir baseline
emissions.Tradesof theseATUswould
shiftwhich sourceachievesthe
emissionreductionwithout changing
thenet totalemissionreduction
achieved.

Featuresthataffectthequantityof
reductiontobe achievedare:fi)
Exemptionsfrom the12 percent
reductionforspecifiedclassesofwell
controlledsources,(2) exemptIonsfrom
theprogramfor sourcesthatsubmitto
alimitationof 18 tonsof emissionsper
osoneseasonand for sourcesthat
reduceemissionsby lB percent,(3)
differencesbetweenbaselineemissions
andaverageemissions,(4) availability of
areserveaccountof ATUs equalto one

rercentof totalbaselineemissions.and
Sisurchargesof ATUs thatsourcesthat
emitinexcessof theirATU holdings
mustpurchaseor notbeIssued.Many
of thequantitativeinfluenceson the
emissionreductionstobeachievedby
thisprogramaredifftoult to assess.The
numberedparagraphsbelowaddressthe
impactof eachof thesefeatures.

1. USEPAaskedIllinois for
clarificationof thenumberof ATUs that
would beissuedtosourcesthat are
exemptedfrom the12 percentreduction
in ATUs issuedbasedonbeingwell
controlled.By letterof June18, 1998,
Illinois clarified thatemissionunitsthat
arefoundto becontrolledwithbest
availabletechnologyby May1. 1999,for
example,areto beIssuedATUs
reflectingemissionsachievedby the
bestavailabletechnology,without
adjustmentsthatwould otherwise
apply.Thismeansthat thenumberof
ATUs issuedcouldbemereor less than
¶2percentbelowbaselineemissions.
dependingonwhethertheextracontrols
achievelessormorethan 12percent
emissionreductions.As a result,thenet
effectof this exemptionwill likely be
small.

2.Only aslight loss of emission
reductionwilil ilcely resultfrom sources
optingoutof theprogramvia a15 ton
perseasonlimit, andonlyaslightgain
ofemissionreductionwill likely result
fromsourcesoptingoutvia an18
percentreduction.USEPAhasno
preciseestimateof theseaffectsbut
expectstheneteffectto besmall.

3. USEPAalsohasno precise
estimatesof differencesbetween
baselineemissionsandaverage
emissions.To investigatethis issue,we
obtainedvaluesof anindexof midwest
industrialproductiondataprepared
monthlyby theChicagoFederalReserve
Board.Weusedthis index because
Chic~~oa~oaindustriai ~
shouldfluctuatein thesamemanneras
midwestindustrialproduction.We

focusedonvaluesfor thefive monthsin VOC emissionsin theChicagoareaby
Illinois’ program.“Average”production 12.0 tonsperyear.
reflected1994to 1898valuesfor these ,‘a Illinois hasdevelopeda reasonable
five months,and “baseline”production ~inventory of sourcestobesubjectto the
reflectedtheaveragefor thehighertwo trading rogram.However,Illinois
of these3 years11995and19e6~. overlookedtwo factorswhichcould

Theindexvaluefor “baseline” significantlyeffectemissionreductions
productionwas0.7percenthigherthan to beexpectedfrom ~p~g~am. ~izat.
the indexvaluefor “average” the i~U Ysre’nfATuseqiislto 1 percent
production.Consequently,USEPA of baselineemissionsto theAlternative
estimatesthat baselineemissionsunder ComplianceMarketAccountmeansthat
Illinois’ programare0.7percentabe~ theprogrammay reduceemissionsonly
averageemissions,andsoUSEPAis K to ii percentinsteadof 12percent
subtracting0.7percentin its estimateoA belowbaselineemissions.SeconA,as
emissionreductionsreqttiredby Illinois~ \ discussedabove,baselineemissionsare
program. estimatedto beabout0.7percenthigher

USEPArecognizes-thattheChicago ‘than averageemissions.Thus.11
FederalReserveBoardindex,asa percentbelowbaselineemissionswould
compositestatistic,doesnotdirectly be about10.4percentbelowaverage
addressthedifferencebetweenaverage omissions.
versushighertwo of threethat would be Consequently,USEFAestimatesthaf’
foundby examiningdataonasource- Illinois’ tradingprogramwill reduce
by-sourcebasis.Nevertheless,USEPA emissionsby 10:4percentof the105
believesthat theproductionindex tonsperdayenurtedby sourcesin the
ihowsqualitativelythat thedifferenceis progians.or 10.9tensperday.The
relativelysmall.Sincesource-specific actualreductionmaybehigher,to the
dataareunavailable,USEFAproposes extentthat theAlternativeCompliance
to use theproductionindexto adjustthe MarketAccountgoesunusedandtothe
estimateof thereductionsthatIllinois’ extentthat surchargesareimposedon
programwill achieve, sourcesholdinginsufficientATUs on

4. Illinois issuesATUs equalto 1 December31.Thereductionwill likely
percentofbaselineamissionsto an A~~~behigherin thefirst fewyears.while
AlternativeComplianceMarket sourcesbuild up a reserveof ATUs.

Account.”T-heseATUs areexpensive, thei~;h thisc~i~ ~s~ikolyto beminimalaflera fewyears.Theactualreduction
generallypricedatthelesserof 510.000 maybelower, to theextentthat the
pertonor 1.5 timesthenormal market
priceof ATUs. Theemissionreduction aboveanalysis~±nderstatesthe
requiredby the Illinois tradingprogram differencebetweenbaselineandaverageemissionsandto theextentthatsourceswill bereducedto theextentthat under‘15 tonsperozoneseasonobtain
sourcespurchaseATUs froe~ this
accountratherthanfromothersources. exemptionsfrom the program.The

thisfeaturewill subtractbetwee reductioncouldbeeitherslightly lilghei~Thus. orslightly lowu~,dependingoil
0 and 1 percentof thereductionthat the differencesbetweenwell controlled
Illinois tradingprogramrequires, emissionlevelsand12 percentbelow

5. Whenasourcehasashortfall in its baselinelevels.Nevertheless,despite
December31ATU holdingsrelativeto the uncertaintiesinanyestimateof
its emissionsthat ozoneseason.it must programbeneflis,USEPAbelievesthat
provide.-ATUsequalto 120 percentof its Illinois’ trading~rogramwill reduce
shortfall.Thisprovidesanet20 percent VO~emissionsiii theChicagoareaby
benefitto theenvironment.However, about10.9tonscarday.
few sourcesareexpectedtohave Thegeneratioi~of ATUsis
shortfalls,sothis effectIs likely to be complicatedin somecasesby the
small. difficulty of estimatingthequantityof

Illinois forecastedtheemission emissionroduc!ons.This isespecially
reductionfrom its tradingprogramby thecasefor programstoreducehighway
examiningdatain its emissionsdata vehicleemissior~s.(orwhichthe
baseformajorsources.This reductionsaregenerallyafunctionof a
examinationidentifiedwhich sources complicateda.-rayof variables.For
would likely besubjecttotheprogram, example,thee~eczof programsfor
preliminarilyassessedwhich emission gettingold cas~the roadis
unitsatthesesourceswouldlikely be influencedby :~u raemix of thecars
exemptedfrom the12-percentreduction beingscrapp~dan&theagemix of the
requirement(particularlybecauseof carsbeingdriver insteadaswell as
implementationof MACTI, and collateraleffectsonmiles driven,andis
evaluatedthetotalemissionswhich variablewithtiue astheforegone
would be ~ub~ct ~12-percent ‘~‘ ~--=—r~cots declines.
reduction.Illinois therebyestimated -~‘tSEPAanticipareibeingfully consulted
that ~lstradingprogramwould reduce on thequantifiz~donof emission
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reductionsfrom programsthat reduce
highwayvehicleemissionsasameans
of generatingATLTs.In anycase,the
uncertaintyIntheseemissionestimates
isno morelikely to yield eithergreater
or lesserreductions,andtheneteffect
is expectedto besmall.

..~ (CanFalseCreditsAriseFrani “Demand
Shifting’?

“Demandshifting” involves
redistributionof productionfrom one
sourceto another.Demandshifting is a
problemif creditsaregeneratedby the
reductioninproductionatthefirst
sourceandno creditsareconsumedby
theproductionincreaseat thesecond
source,sincecreditsfor emission
reductionswould becreatedwhereno
netemissionseductionhasoccurred.
Illinois’ programauthoriuesgeneration
of ATLIs viaemissionreductionsat
small Industrialsourcesandatother
sourcesincludingmobilesourcesand
commercialoperations.

Forsmallinduattialsources,the
Illinois tradingrulesexplicitly prohibit
issuanceof ATUs forsmallsource
productiondeclineswhenthat source’s
productionmightshift to anothersmall
sourcein theChicagoarea.(Production
shiftsto largesourcesraiseno problems.
becauselargesourcesarerequiredto
holdATUs toaccommodateany
increasedproduction.~Therefore,the
Illinois rulespreventthe“demand
shifting” problemfor smallindustrial
Sources.

Forcommercialandmobilesources,
Illinois’ rulesdonotexplicitlyaddress
thedemandshifting issue.The~EPAis
responsiblefor judgingthequantityof
emissionreductionsthataproposed
controlprogramwill achieve(orhas
achieved).However,theruledoesnot
requireadjustingtheemissionreduction
quantitytoaccountfor shiftingof the
relevantactivity to ethersimilar
sources,norhasIEPA committedto
makesuchanadjustment.

US~PAbelievesthat Illinois’ trading
programshouldbeapprovedonly if
Illinois commitsto adjustanyamounts
of ATUs issuedfor commercialor
mobilesourceemissionreductionsto
reflectpotential“demandshifting” or
otherwisesatisfactorilyaddressesthis
issue.Theneedfor sucha commitment
or otherresolutionof this issuereflecis
thesignificantimpactthatcouldresult
front failure to accountfor thefull
consequencesof proposedcontrol
programsfor thesetypesof sources.

can ‘~SpikJng”boo Problem?
“Spiking” refersto thepossibilitythat

several~ of low emissionswoui~ bu
‘followedby a yearof exceptionallyhigh
emissions.This ispossiblein programs

like Illinois’ thatallow“banking” of
credits,whereincreditsnotusedin the
low emissionyearscanbereservedfor
usein alateryearto allow high
emissions.Illinois’ ATUshavea two
yearlife, soasourcethat for several
yearsemit; belowits allotmentlevel
would increasinglybe usingyear’old
ATUs andreservingsame-yearATUs,
until ultimatelyin theorythesource
couldheld two yearsofallotmentsthat
it couldusein oneyear.Notethat this
scenarionecessarilyinvolvesbelow
averageemissionsIn theyearor years
precedingtheexceptionallyhigh
emissionyear.

Spiking is mostproblematicwhen
highemissionsaremorelikely to occur
duringcriticalair pollutionepisodes
thanlow emissions.Thiswaspossible
with USliPA’s “NOxSIP Call”, for
example,whereLISEFAwasconcerned
that aboveaverageelectricalgeneration
andnitrogenoxides(NOAemissions
mightbemorelikely tooccurduring
hightemperatureozoneepisodesthan
duringsupposedlycompensating
periodsof belowaverageactivity and
emissions.This isnot thecasefor the
Illinois program,which addresses
principallymanufacturingoperations
that arenot Influegcedby meteorology
orotherfactorsaffectingairquality. An
a result,in lUinois, justasa
hypotheticalyearwith muchhigher
thanaverageemissionsisprecededby a
yearoryearswithcorrespondingly
lowerthanaverageemissions,the
relativeworseningof airquality for the
highemissionsyearcomparedto
averageconditionsis likely tohothe
sameasthe relativeimprovementof air
qualityfor theprecedinglow emissions
years.

USEPAhasproposedguidancefor
Statesto“includesafeguards’ ~ to
preventemissionspikingcommensurate
with theprobabilitythat spikingwill
occur.” USEPAinvestigatedthe
probabilityof spikingoccurringin the
Illinois program.

• BecausetheIllinois programrequires
continuedachievementof RACTI
sourceshavelittle latitudeto cause
spikingby varyingcontrolefficiencies,
Instead,spikingis onlyplausibleif
“spiking” in productionlevelsoccurs.

USEPAinvestigatedthe likelihoodof
significantvariationsinproductionby
analyzingtheChicagoFederalReserve
Board’sMidwestproductio~index
referencedabove.TheChicagoareahas
a diversemanufacturingbase,sothe
variability of Midwest productionis
indicativeof thevariability of the
productionof majorVOC sourcesin the

~ v~’~ .:~ i~dox is availableic:
197~to 1998.Again USEPAexamined
theaverageindex valuefor thefive

ozoneseasonmonths.Ofthe25
comparisonsofconsecutiveyeaiindex
averages,theindexneverchangedby as
muchas20 percent.droppedbetween
12 endabout18 percentin3 years,
increasedby about16 percentin 1 year.
andstayedwithin about10percentfor
theremaining21 years.

USEPAconcludesthat spikingis
unlikely to occurin theIllinois
program.Nevertheless,USEPAexpects
Illinois to roportin itsannualprogram
reviewwhetherasignificantstockpileof
ATUs is beingbankedandif soto take
correctiveactionasappropriate.

VI. Today’sAction

Wl~utAction Is USEPAProposingTo
Take?

USEPAproposesto approvethe
Illinois tradingprogramif Illinois
providesfive commitmentsorprogram
revisionsidentified in this notice.
Today’snoticesolicitscommentson
theseproposedprerequisitesfor
programapprovalaswell asonother
issuesraisedby Illinois’ submittaland
USEPA’sreview.USEPAbelievesthat
submittalof thesematerialswill not
raiseanynewissuesnotaddressedin
today’snotice.Therefore,LISEPA
anticipatesthatsubmittalof these
materialswill riot n’~~ssiuItefarther
proposedrulemaking.

WhetFurtherCommftmenraand
PrngrarnRevisionssUSliPAProposing

USEPAproposesto approveIllinois’
tradingprogramonly U Illinois submits
five items:

1. Illinois ntustdescribethetimeline
for sourcestoobtainthenecessary
numberof ATUs.Thisdescriptionmust
identify a deadlineafterwhichSection
113 enforcementactionsmaybe
pursued.

2. IllinoIs must satisl~rUSEPA’s
policy onenvironmentaljusticeas
describedin die proposedtrading
programguidanceannouncedon
September15,1999,at 64 FR 50085.
ThisrequiresIllinois tocommitto
review effectsofthe tradingprogramon
thedistributionof hazardousair
pollutantemissionsin its annual
programreview,distributethat review
forpublic comment,andcommitto
addressanyidentifiedproblems.

3. Illinois mustmodifyits newsource
requirements~ ~::~2c offsets(ata’1.3
tol ratio,optionah’from off-season
emissionreductions)for potentialoff-
seasonVOC emissionsof anymajornew
sourceor majormodification,to

~pi-3Zte;~;~:-~ ~ ~i~atthetrading
programprovices~oron-season
emissions.
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proposestoapprovepre-existing
requirementsunderStateor local laws
andimposesno newrequirements.
Accordingly,no additionalcoststo
State,local,or tribal governments,or to
theprivatesector,resultfrom this
action.
National Technology Tronefrrand
AdvancementAct

Section12 of theNational Technology
TransferandAdvancementAct
(NTTAAI of 1995requiresFederal
agenciesto evaluateexistingtechnical
standardswhendevelopinganew
regulation.To complywithNTTAA,
USEPAmustconsideranduse
“voluntaryconsensusstandards”IVCS)
if availableandapplicablewhen
developingprogramsendpolicies
unlessdoingsowould beinconsistent
with ap?licablelawor otherwise
impracliceL

TheUS~PAbelievesthat VCSare
inapplicabletothisaction.Today’s
actiondoesnotrequirethepublicto
performactivitiesconduciveto theuse
of VCS.

List ofSubjectsin40 CFI1.Part52

Environmentalprotection,Air
pollution control,Reporting
recordkeepingrequirements,Volatile
organiccompounds.

Dated~December15. 2000.
FrancisX. Lyons,
Rrgiono1Admij~isrrciea-,RegionS.
LFR Dec.00—32245Filed u—zo—oo:5:45aml
stwaaeeocems-Ia-u

CHEMICAL SAFElY AND HAZARD

INVESTlGATlQN BOARD

40CFR Part1002

PrivacyMt of 1974;implementation

~ ChemicatSafetyandHazard
investigationBoard.
#CflG~Proposedrule.

S1a~PRV TheChemicalSafetyand
HazardInvestigationBoardproposesto
adoptregulationsfor handlingrequests
madeunderthePrivacyAct. The
PrivacyAct requiresFederalagenciesto
createregulationsestablishing
proceduresf~r its implementation.
Theseregulationswill ensuretheproper
handlingandpreservationof agency
recordssubjectto thePrivacyAct.
t1~iruS Submitcommentsonor before
January26, 2001.
AD~~ Addressall comments
concerningthis proposedrule to
ChristopherKirkpatrick, Chemical
SafetyandHazardInvestigationBoard.

2175K Street,NW..Suite400,
Washington,DC20037—1509.
F~RF~fl~RWI~W~1K14 O0NTACT~
ChristopherKirkpatrick,302—251--751~9.
g1pLDJinrARyiw~11atThese
proposedregulationsimplementthe
PrivacyAct of 1974,5 U.S.C.552a.The
Boardproposesthefollowingsetof
regulationsto dischargeits
responsibilitiesunderthePrivacyAct.
ThePrivacyAct establishes:basic
proceduresfor individuals’accessto all
recordsinsystemsof records
maintainedby theChemicalSafetyand
HazardInvestigationBoard(“CSB” or
“Board”) thatareretrievudby an
Individual’snameorpersonalidentifier.
Theseproposedrulesdescribethe
proceduresby whichindividualsmay
requestaccessto recordsabout
themselves,requestamendmentor
correctionof thoserecords,andrequest
anaccountingoldisciosuresof those
recordsby theCSB.TheBoardinvites
comments,frgminterestedgroupsand
membersof thepublic onthese
proposedregulations.
RegulatoryFlexibility Act

TheBoard,inaccordancewith the
RegulatoryFlexibility Act, 5 U.S.C.
605(b).hasreviewedthis pro?osed
regulationandby approvingat certifies
that this regulationwill nothavea
significantoconomic-impactona
substantialnumberof smallentities.
UnfundedMandatesReformAct of
1995

Thisrule will not resultin the
expenditureby State,local,andtribal

~intha~regate, or by theormore
in anyoneyear.andit will not
significantly or uniquelyaffectsmall
governlnents.Therefore,theBoarddid
no deemanyactionnecessaryunder
theprovisionsof theUnfunded
MandatesReformAct of 1995,Pub.L
104—4, 109 Stat.48.

List ofSubjectsin40 CFRPartieoz

Administrativepracticeand
procedure,Privacy.

Forthereasonsset forthin the
preamble,theChemicalSafetyand
~Ia2ardInvestigationBoard proposesto
adda new40 CFRPart1602to readas
follows:

PART 1502—PROTECTIONOF
PRIVACY AND ACCESSTO
INDiVIDUAL RECORDSUNDERTHE
PRIVACY ACT OP 1974

Sec.
~so~,i c;dZ1L-r.~i provisions.
:.‘:z±.z ~d~,:~I’ .1Cc.~s5 to recoiL,.
I6O2.3 Responsibilityforrespondingto

recuests(or accessto records.

1502.4 Kespoosesto requestsfor accessto
records.

~60Z.5 Appealsfrom denialsot’ requestsfor
accessho recbrds.

1602.5 Requestsfor ameodmeetor
correctionof records.

1602.7 Requests(or accountingsofrecord
disclosures.

160Z.8 Preservationofrecords.
1802.9 Fees,
1502.10 Noticeel’court-orderedmod

emergencydisclosures.
Authority:S U.S.C.SSZa,563;42 U.S.C.

7411.5 seq.
91502.1 Generalprevls(ons.

(a) Purposeandscope.Thispart
containstherulesthat theChemical
SafetyaxadHazardInvestigationBoard
(“CSB” or “Board”) followsunderthe
PrivacyAct of 1974.5 U.S.C.352a.
Thesenile. shouldbereadtogether
with thePrivacyAct,which provides
additionalinformationaboutrecords
maintainedonindividuals,Therulesin
thispartapplyto all recordsinsystems
of records.maintalnedby theCSBthat
areretrievedby anindividual’snameor
personalidentifier.Theydescribethe.
proceduresby whichindividualsmay
requestaccesstorecordsabout
themselves,requestamendmentor
correctionof thoserecords,andrequest
anaccountingof disclosuresof those
recordsby theCSB.In addition,theCSB
processesall PrivacyAct requestsf~r
accessto recordsundertheFreedomof
InformationAct IFOCA). S U.S.C.552,
following therulescontainedin part
1501 of this chapter,whichgives
requeststhebenefitofboth statutes.

(b) Defin Woos. As usedin thispart;
Requestermeansanindividual who

makesa requestforaccess,a requestfor
amendmentorcorrection,orarequest
for anaccountingunderthePrivacyAct.

Requestfoi- .ccessto a recordmeans
arequestmadeas describedin
subsection(dJ(Ij of thePrivacyAct, 5
U.S.C.552a.

Requestforamendmentorcorrection
ofa recordmeansa requestmadeas
describedin subsection(dU2)of the
PrivacyAct, 5 L~’.S.C. 552a.

Requestfor an accountingmeansa
requestmadeasdescribedinsubsection
fc)(3) of thePrivacyAct, 5 U.S.C.Sila.
11602.2 Requestsfor accesstorecords.

(a) I-law ~raadeandaddressed.You
maymakea requestforaccessto aCSI3
recordaboutyourselfby appearingin
personorby wicing totheCSB.Your
requestshouldbesentordeliveredto
theCSB’sCane:alCounsel,at2175 K
Street.NW. 4thFloor, Washington.DC
20037.Forthecuickestpossible
ha..dli~ vn’ ~h~uldmarkbothyour
requestlettera~dtheenvelope‘Privacy
Act Reouest,”
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Mr. ScottMiller
Mr. KentWanninger
MidwestGenerationEME LLC
OneFinancialPlace,Suite3500
440SouthLaSalleStreet
Chicago,illinois 60605

Ms. Mary Schoen
EnronCorp.
PostOfficeBox1188
Houston,Texas 77251

RobertC. Sharpe,Esq.
IL EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276

Mr. StevenC. Wbitworth
AmerenServices
1901ChouteauAvenue
PostOffice Box66149
MC 602
St. Louis,Missouri 63166-6149

JamesT. Harrington,Esq.
Ross& Hardies
150 NorthMichiganAvenue
Suite2500
Chicago.Illinois 60601

by depositingsaiddocumentsin theUnitedStatesMail in Springfield,Illinois on
January9,2001.

KatherineD. Hodge
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