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PROCEEDI NGS
(February 27, 1998; 10:00 a.m)

HEARI NG OFFI CER MG LL:  Good nmorning. My nane is
Richard MG II. | have been appointed by the Illinois
Pol lution Control Board to serve as Hearing Oficer in
this rul emaki ng proceeding entitled, In the Matter
of:  Review of Renedi ation Costs for Environnmenta
Renedi ati on Tax Credit (Anendments to 35 Illinois
Admi ni strative Code 740). The docket nunber for this
matter is R98-27. Today is the second hearing.

Al so present today on behalf of the Board is
Kat hl een Hennessey to ny left, the | ead Board Menber
for this rul emaking.

BOARD MEMBER HENNESSEY: Good nor ni ng.

HEARI NG OFFI CER Mcd LL: Board Menber Tanner
Grard, and Board Menber Marili MFawn.

BOARD MEMBER McFAWN:  Good nor ni ng.

BOARD MEMBER G RARD:  Good nor ni ng.

HEARI NG OFFI CER McG LL: By way of background, on
January 21, 1998, the Illinois Environnenta
Protection Agency filed its proposal. The Agency's
proposal seeks to amend the Site Renedi ati on Program
or SRP, which is located at 35 Illinois Adm nistrative
Code, Part 740. The proposal is required by Public

Act 90-123 whi ch anended the Environnmental Protection
4
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Act | ast year by, anmpng other things, adding Section
58. 14.

The proposal sets forth procedures for the
Agency's review of costs potentially qualifying for an
environnental renediation tax credit and provides for
rel ated appeals to the Board. The Board accepted this
matter for hearing by its order of January 22, 1998,
and nust adopt on or before July 21, 1998, rules for
second notice that are consistent with Section 58. 14
of the Environnental Protection Act. The Board's | ast
regul arly schedul ed neeting before this July 21
deadline is July 9, 1998.

Pl ease note that sign up sheets for this
proceeding's service lists and notice lists are
| ocated at the back of the room Those on the notice
list will receive only Board opinions and orders and
Hearing Oficer orders. Those on the service |ist
wi Il receive these docunents plus certain other
filings. Al so over here at the side of the roomare
copies of current notice and service lists. These
lists are updated periodically.

As | nentioned earlier, besides the Agency's
wi tnesses, if you wish to testify today you nust sign
in on the appropriate sign up sheet over here at the
side of the room Tine permtting, after the Agency's

KEEFE REPORTI NG COVPANY
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testinmony we will proceed with the testinony of
persons who sign up in the order their nanes appear on
the sign up sheet.

This hearing will be governed by the Board's
procedural rules for regulatory proceedings. All
i nformati on which is relevant and not repetitious or
privileged will be admtted. Al witnesses will be
sworn and subject to cross questioning. |If you do not
wi sh to give testinony, you may file witten public
comrent s.

I will note that we have just been joined by
Chai r man Manni ng.

CHAl RVAN MMANNING  Hello. Sorry |I amlate

HEARI NG OFFI CER McA LL:  As for the order of
today's proceeding, we will begin with the Agency's
testinmony. Then if time permts after a question
peri od of the Agency's wi tnesses, we will proceed with
the testi nony of those on the sign up sheet. Anyone
may ask a question of any witness. | ask that during
the question periods if you have a question pl ease
rai se your hand and wait for nme to acknow edge you.
VWhen | acknow edge you, please state your nane and any
organi zati on you are representing here today.

Pl ease speak one at a time. |If you are speaking

over each other the court reporter will not be able to
6
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get your statenents down for the record. Please note
al so that any questions asked by a Board nenber or
staff are intended to help build a conplete record for
the Board's decision and not to express any
preconcei ved notion or bias.

Are there any questions about the procedure that

we will follow today?

Seeing none, | will note that there is currently
one additional hearing scheduled in this matter. It
is scheduled for March 17, 1998. | wll discuss that

hearing in nore detail at the end of today's hearing.
Al so, at the end of today's hearing I will set a
deadline for filing pre first notice public conmrents.

Whul d any of the Board Menbers present like to
make any remarks at this tinme?

CHAI RVAN MANNI NG No.

BOARD MEMBER HENNESSEY: No.

BOARD MEMBER McFAVWN:  No.

BOARD MEMBER G RARD:  No.

HEARI NG OFFI CER McG LL: W will now proceed with
the Agency's testinony in response to questions raised
at the first hearing.

M. Wght, would you like to begin?

MR WGCHT: Thank you. M/ name is Mark Wght. |

am Assi stant Counsel with the Illinois Environnenta
7
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Protection Agency. | amthe Agency attorney who has
been assigned to this rul emaki ng.

Wth ne today, as on the last hearing on the 24th,
on ny inmediate left is Gary King, who is the Manager
of the Division of Renmedi ati on Managenent within the
Bur eau of Land.

To Gary's left is Larry Eastep, who is the Manager
of the Renedial Project Managenent Secti on.

On ny inmmedi ate right is Doug Qakley, who is the
supervisor of the unit that has been review ng cl ains
for payment in the Underground Storage Tank Program

To Doug's right is Shirley Baer, who is a project
manager with the Site Remedi ation Program Shirley
was a nmenber of our work group on this regulation and
has assisted in coordination of activities between the
Depart ment of Revenue and DCCA

I think -- oh, one other housekeeping matter. Al
copies of the relevant Agency docunments are back here
on the table. Anyone who has not received a copy is
wel cone to cone up and get a copy. These copies
i ncl ude three docunents that will be introduced as
exhi bits today, and have not been generally circul ated
at this point, so feel free to help yourself to these.

Also with ne today is Vicky VonLanken, whom many

of you can't see. She is sitting around the corner
8
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here. She is assisting with docunents. If we do run
out of Agency documents, we have a sign up sheet and
you can sign up with your nanme and address and request
docunents that you have not received, and we will be
happy to send those out to you.

Wth that, | think we will nove on to our
responses. It is ny understanding that the Hearing
Oficer would like to have the witnesses sworn again
for today's proceeding, so if you would like to take
care of that now then I will have our first exhibit to
i ntroduce after that.

HEARI NG OFFI CER McG LL: To clarify for those in
the audience, M. King will be testifying, but all of
the witnesses will be available as a panel to answer
qguestions, is that --

MR WGCHT: That's correct.

HEARI NG OFFI CER Mc@ LL:  Okay. Thank you. Wbuld
you swear in all the w tnesses, please.

(Whereupon Shirley Baer, Larry Eastep, Gary

Ki ng, and Doug QCakley were sworn by the Notary

Public.)

HEARI NG OFFI CER McG LL: Al right. Pl ease
proceed.

MR WGCHT: Thank you.
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GARY P. KI NG
havi ng been first duly sworn by the Notary Public,
saith as follows:
DI RECT EXAM NATI ON
BY MR W GHT:
Q M. King, | am handing you a docunent marked
as Exhibit 2 for identification. Wuld you pl ease

take a l ook at this docunment.

A (Wtness conplied.)

Q Do you recogni ze the docunent?

A Yes, | do.

Q Coul d you please tell us what the docunent
is?

A The docunent is six pages long, and it is
entitled, Illinois Environmental Protection Agency

Draft of Revisions to Proposed Armendnents to Part 740
in Response to Questions fromthe Pollution Control
Board hearing of February 24th, 1998.

Q Is that a true and correct copy of the
docunent that the Agency has drafted?

A Yes, it is.

MR WGCHT: Gkay. Thank you very much. | would
ask at this tinme that you enter Exhibit Nunmber 2 into
the record, and I have extra copies.

HEARI NG OFFI CER M@ LL:  Thank you. | have been
10
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handed a docunent entitled, Illinois Environnenta
Protecti on Agency Draft of Revisions to Proposed
Amendnents to Part 740 in Response to Questions from
Pol I ution Control Board hearing of 02-24-98. This
docunent is dated February 27, 1998. It is a six page
docunent. |Is there any objection to entering as a
hearing exhibit the document | just described?

Seeing no objection, I am marking as Exhi bit
Nunber 2 and entering as a hearing exhibit the
docunment entitled, Illinois Environmental Protection
Agency Draft of Revisions to Proposed Anendnments to
Part 740 in Response to Questions from Pol |l ution
Control Board hearing of 02-24-98, again, dated
February 27, 1998.

(Wher eupon sai d docunent was duly marked for

pur poses of identification and entered into

evi dence as Hearing Exhibit 2 as of this date.)

HEARI NG OFFI CER MG LL: Al right. If you would
like to proceed, M. Wght.

MR WGCHT: GCkay. Wat we will do then at this
point is -- the docunent that you have just been
handed as Exhibit 2 is a docunent that contains raw
| anguage but no context. So for M. King's
presentation we recreated the questions fromthe first
heari ng as we understood them and we will just go
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t hrough those in the order that they were received.
And when a | anguage change on Exhibit 2 is rel evant,
M. King will point that out and direct your attention
to the | anguage change that you see in Exhibit 2. So
hopefully we can coordinate that with the questions as
M. King goes through his testinony.

HEARI NG OFFI CER Mc@ LL:  Thank you.

MR KING At the hearing on February 24th, the
Board asked a number of very pointed and very precise
guestions relative to the consistency or inconsistency
relative to various provisions in our proposal. And
some of those questions | thought we answered
adequately and sone of them | thought we coul d have
answered a little better. And others we just pretty
much deferred to be able to give sone additiona
t hought to.

So in actually less than 72 hours we have done the
following. First, we went back and conpiled the
gquestions into a witten format fromwhat we heard at
the hearing. That took us Wednesday norning. Then on
Wednesday afternoon we went ahead and revi ewed the
guesti ons and devel oped -- figured out what we thought
we had answered properly and devel oped answers for
guestions that we didn't think we had answered quite

as conmpletely as we could have. Then also on
12
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Wednesday afternoon we set about the task of trying to
figure out what kind of nodifications to the proposa
woul d be appropriate in Iight of the answers that we
were prepared to give.

And Thursday we ended up witing -- that was
yesterday. | guess that was yesterday. W ended up
witing the nodifications to the proposal and
di scussed with DCCA a couple of the issues that were
outstanding relative to their involvenent on this.

And then Thursday afternoon we went through the
process of review ng what we put together. So it was
alot to get done given a very short tinme frame, so we
have attenpted to clarify these things as best we
could, and hopefully we are in the right direction

| amsure if there is sone other issues that are
rai sed by these changes or if there is an indication
that it is still, you know, not as conplete we
certainly would be willing to evaluate things further
and make sure that the Board is clear at |east on what
we believe this rule should include.

Let me go through the -- this is going to be kind
of alittle bit of junping around as to what is in
Exhibit 2, but I think if we go through it -- we wll
try to go through it sonmewhat carefully. Just a

m nute, please.
13
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(M. Wght and M. King confer briefly.)

MR KING It may be good as we are goi ng through
this explanation if the Board wants to interpose
guestions at that tine rather than us goi ng through
the entire thing and then trying to junp all the way
back. So if that is -- if the Board wants to do that,
it is certainly -- that would be okay with us.

BOARD MEMBER HENNESSEY: We will try.

MR KING The first issue that was raised that
think was really kind of an overriding i ssue was one
of why are there appeal s of budget plans if the
Agency's decisions are really nonbinding. And we
don't have a real good response to that other than to
say, you know, that's the way it is. You know, if you
| ook at the legislation, it really -- it sets forth
that these budgets are prelimnary decision points
which typically is not the kind of thing that goes to
the Board for review, and yet there is provision for
Board review of those prelimnary decisions. | think
the Board correctly pointed out that that is kind of
an awkward procedure, but I amnot sure that there is
a real good way to answer that.

I f sonebody is going to appeal a prelimnary
determ nation, it appears that that was a statutory

right created and | think the Board would follow that
14
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along. | amnot sure what -- since it is a
prelimnary determ nation, | amnot sure what kind of
bi nding affect it would have on a final decision.
think it would al nrost be nore of a guidance relative
to what woul d happen on the final review You know,
it would have value in that sense, but it is a
difficult concept and I amnot sure that there is a
very easy way to resolve it. It is just the way the
statute is set up.

The next question that came up was related to
whet her there should be a definition of enterprise
zone or there should be sone kind of cross reference
to what DCCA's statute or regulations are relative to
the enterprise zone issues. What we did, rather than
putting in a definition, is we have a cross reference
which you will see. This is in 740.720(c)(2) which is
on page four. It just references there -- it says, as
defined in the Illinois Enterprise Zone Act. Qur
conversations with DCCA were such that their
conclusion was that this would be the best way to
reference this at this point given the fact that their
rules are not final given the fact that it is really
the entire Act that is dealing with the definition of
Enterpri se Zone

The next issue, there really was a nunber of
15
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guestions related to how the time deadli ne process

wor ked with budget plans and Renedial Action Plans.
And rather than try to go through each of those
guestions and try to answer them what | would like to
do is explain what changes we nmade in Section 705(d).
That appears on page one of Exhibit 2. W did -- what
we tried to do initially is -- the first sentence is
really kind of the baseline kind of what | think was
really the intended outcone for people to follow and
that is that if sonebody is going to submt a budget

pl an, they should submt it with the Renmedi al Action
Plan. And that if that occurs then there is a tota

of 120 days to do a conbi ned review of both

docunments. That is what is contained in the first two
sent ences there.

Then the next question really revol ved around,
wel I, what happens if they don't submit it with the
Renedi al Action Plan. Qur conclusion which is
expressed in the next sentence is that if they don't
submt the budget plan with the initial Renedial
Action Plan then they need to wait until after the
Renedi al Action Plan has had a final determ nation
and then they can submt the budget plan. And then
there woul d be a 60 day review period on that budget

plan. W struggled with other versions of that and
16
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they seened to -- they becane nore and nore conpl ex as
you t hought through the process of anending things and
carrying things out. This seened to be the sinplest
way to handle that issue. The total tine frame woul d
still add up to 120 days. W have 60 plus 60.

The next sentence deals with the situation as to
whether -- if the anmended Renedial Action Plan is
subm tted or an anmended budget plan is submtted once
the initial docunents cone in there we are saying
that, again, there is a restart on the 120 day tine
frame for that conbined review

Then the final sentence deals with if there is an
anended budget plan that is submtted w thout an
amended Renedial Action Plan after we have made a
final determ nation, then there is an additional 60
days to review that anmended budget plan. | amsure
there are other scenarios that could be devel oped from
this. W tried to be as -- think this through as
conprehensively as we could. The language is still --
it is precise, but it is sonetines a little bit
awkward on this. But we gave it our best shot at
trying to come up with sonething, and I think -- at
| east we think we are working in a meaningful sort of
way. Then the final provision there, we just del eted

that | ast sentence because we tried to cover it with
17
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t he previ ous sentences.

The next issue was relative to -- this is in
705(e)(1). It is the issue of whether there was sone
| anguage missing relative to disapproving of Renedi al
Action Plan as opposed to just approving it with
conditions. W went ahead and are suggesting that
change be made in 705(d)(1) with the | anguage that we
have suggested there on page two of Exhibit 2.

The next issue that canme up was related to the use
of the concept of a default, why we did not use the
concept of a default approval. W did that to be
consistent with the other parts of Part 740, and
think there was a question of why we did not describe
it as default denial. W did not describe it as a
default deni al because that's not the way the statute
handl es their term nology. So we used the sane
term nology that is used in the statute and is used
t hrough the remai nder of Part 740. So we really
didn't see a need to make a change in the proposa
relative to that point.

BOARD MEMBER HENNESSEY: M. King, just to
clarify, the -- if there is a failure to approve
within the specified tine it is considered a denial
is that correct?

(M. Wght and M. King confer briefly.)
18
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MR KING | think, as a practical matter, it ends
up being a denial, but it is not a denial in the sense
that there is a substantive issue that goes up to the
Board for review It is nore what goes up to the
Board for reviewis the need for the Agency to be
ordered to conplete its review | think that's the
way that is anticipated to work. So practically it
works as a denial, but there is no real substantive
i ssues raised by that.

MR, EASTEP: Can | confer a second?

HEARI NG OFFI CER Mcd LL:  Sure.

(M. Eastep and M. King confer briefly.)

HEARI NG OFFI CER McG@ LL: | have a question. You
refer to the statutory | anguage. Are you referring to
58.7 of the Act or the way the Act was anended?

MR WGCHT: | can tell you where it appears
earlier in Part 740. It is at 740.505(h) which is a
slight nodification of the statutory |anguage, but |
don't have the statutory cite.

HEARI NG OFFI CER McG LL:  Yes, | think (h) does
refer to the 58.7. | just wanted to make sure you
were not referring to the recent anendnent that added
58.14 to the Act.

MR WGHT: No, we weren't.

HEARI NG OFFI CER Mcd LL:  Ckay. Thanks.
19
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MR, KING The next issue that cane up was whet her
the operation of |aw issue could be satisfied --
excuse ne. Let nme restate that. Let's |ook at
740.710(a)(2). The question was whether there could
be the affidavit option which is an option in addition
to the NFR |l etter concept that could be used in lieu
of submitting an NFR letter for purposes of the
application process for credit. W have added
| anguage to allow that to occur

The next issue concerned -- and this is |ooking at
710(a)(4). If you look at the certification | anguage,
it starts out at the bottom of page two and then runs
on to the top of page three. There was |anguage about
the -- it says none of the costs included in this
application have been or will be reinbursed from
any -- we have added federal or, those two words,
state government grant, the Underground Storage Tank
Fund or any policy of insurance. That |anguage was
added to be consistent with parallel |anguage that
occurred in ineligible cost provision in 740.730(e).

There was al so a question that the Board raised as
to why we selected these three exanpl es and why we
didn't select others and should this |ist be broader
The reason why we picked these three is that they

really grew out of discussions that we had with the
20
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Department of Revenue last fall. Those seemlike ones
that were appropriate to put in. W had discussions
with them They requested that we provide information
relative to the certification on whether those --
there had been reinbursenents relative to those itens
that we knew about .

I amnot sure that it is absolutely necessary to
be in our rule here. W did it for purposes of
cooperation with the Departnment of Revenue. \Whether
we have that entered in there or not, you know, the
Department of Revenue is still entitled to nmake a
revi ew under the tax code as to whether sonething has
been unreinbursed or not. As we discussed at the |ast
hearing, really the statutory provision that this is
comng out of to do this is really the state tax
code.

The next issue that was brought up was whet her we
shoul d include the termpesticides with the term
regul ated substances in order to remain consistent
with the rest of Part 740. W have done that at the
various places that it has appeared. | wll just note
for the record where that is occurring in Exhibit 2.
The first place is at 740.705(a)(3) and then at
710(a)(4) and then at 725(a)(7) and the next at
725(a)(8) and then finally 730, Subsection (f). ggose
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changes are changes that should show up through the
nodi fi ed | anguage here.

The next issue that was raised was whet her the
rel ated party | anguage fromthe state tax code shoul d
be included in | anguage here, and we have made t hat
change. That is in 710(c). That is on page three of
Exhibit 2. And also in 730, Subsection (c) which
appears on page five of Exhibit 2.

The next issue that we discussed at the hearing on
Tuesday was concerning the certification relative to
line items on the budget plan. Qur original concept
there was the certification, you submtted it, and if
you were showing that all of the line itenms had been
met relative to the final subm ssion and the question
was rai sed whether there should be a certification
allowed for individual line itens or sonething that
was | ess than the conplete list, and we have concl uded
that that is a sensible approach. You know, we have
i ncl uded | anguage in 740.715(c) to acconplish that
end. You will see that starting on the bottom of page
three and then going on to the top of page four

The next question was whether the word "estimated"
in 715, Subsection (d), whether the word "esti mated"
in that section should be deleted. W reviewed that

and agreed that it should be del eted and we have
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i ndi cated that on page four of Exhibit 2.

MR WGCHT: Could we take a brief break and go off
the record here for a nonent?

HEARI NG OFFI CER McG LL:  Sure. Let's go off the
record.

(Di scussion off the record.)

HEARI NG OFFI CER M@ LL:  COkay. Let's go back on
the record. | believe at this point, M. Wght, we
are going to swear in Melissa Pantier from DCCA for
t he purpose of introduci ng an Agency exhibit.

MR WGCHT: That's correct.

HEARI NG OFFI CER Mc@ LL:  Ckay. Ms. Pantier, if
you woul d step up here and be sworn in by the court
reporter.

(Whereupon the wi tness was sworn by the Notary

Public.)

MELI SSA PANTI ER
havi ng been first duly sworn by the Notary Public,
saith as follows:

DI RECT EXAM NATI ON

BY MR W GHT:
Q Melissa, this will just take a nonent.
A kay.
Q I am handi ng you a docunent that has been
marked as Exhibit 3 for identification. | would |ike
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you to take a close | ook at that docunent.

A (The wi tness conplied.)

Q Do you recogni ze the docunent?

A Yes.

Q Coul d you please tell the Hearing Oficer
what the docunent is?

A Yes. This is a draft of the adm nistrative
rul es which the Department of Commerce and Community
Affairs has prepared to submt to the Joint Committee
on Adm nistrative Rules in order to hel p our agency
conply with the law which you are currently
consi dering, regarding our inplenmentation of the
Envi ronnental Renediation Tax Credit.

Q Is this a true and correct copy of that
docunent as it currently exists in DCCA's control ?

A Yes, as a draft form that is correct.

Q Ckay. Thank you very nuch.

A You are wel cone.

HEARI NG OFFI CER Mcd LL: Ms. Pantier, this has not
yet been submitted to JCAR, is that right?

M5. PANTIER: That's correct.

HEARI NG OFFI CER Mc@ LL:  Gkay. Thank you.

BOARD MEMBER McFAWN.  Has it been sent to the
I[Ilinois Register for first notice?

M5. PANTIER No, it has not. W are currently
24
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havi ng several enterprise zone adm nistrators revi ew
it because it will help us to inplenment the rules as
they stand. W wanted to make sure that they had the
opportunity to conmrent on it before we submitted it
officially to JCAR

BOARD MEMBER McFAWN: (Okay. Before you go to
JCAR, you have to send it to first notice?

MB. PANTIER R ght.

BOARD MEMBER McFAWN: Okay. So you have not gone
to first notice either?

MS. PANTI ER:  No.

BOARD MEMBER McFAWN: Okay. | just wanted to nake
sure | understood. Thank you.

HEARI NG OFFI CER Mc@ LL:  Thank you.

M5. PANTI ER. Thank you.

MR WGCHT: You will note that the docunent is
stanped draft on each page. | request that Exhibit

Nunber 3 be entered into the record.

HEARI NG OFFI CER McG LL:  Okay. | have been handed
the --
MR, WGCHT: Excuse nme. | have copies for anyone

who needs one.
(M. Wght passed copies to the Board Menbers.)
HEARI NG OFFI CER MG LL: | have been handed a

draft of Departnment of Conmerce and Conmunity Affairs
25
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Proposed Rules for Part 520 Enterprise Zone Program
Is there any objection to entering this docunent as a
heari ng exhibit?

Seeing none, | am marking as Exhi bit Nunmber 3 and
entering as a hearing exhibit the Draft Rules of the
Depart ment of Commerce and Community Affairs regardi ng
Part 520 Enterprise Zone Program

(Wher eupon sai d docunent was duly marked for

pur poses of identification and entered into

evi dence as Hearing Exhibit 3 as of this date.)

HEARI NG OFFI CER McG LL: Wy don't we conti nue
wi th the Agency testinony.

MR WGCGHT: Okay.

MR, KING The next issue that we were talking
about at the |last hearing was the | anguage in
740.720(c)(2). The question revolved around whet her
it should be clarified as to who was doing the
certification as to the Enterprise Zone, and the issue
was whet her the renedial applicant was doing the
certification or the Departnent of Comerce and
Community Affairs was doing the certification and the
RA was submitting the witten certification. The way
we had intended that to be read was that -- and that
was based on our current understandi ng of where the
DCCA regul ations are at, was that DCCA woul d be ggisng
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t hrough the process of developing a certification

They woul d be certifying that a site was within an
enterprise zone and that certification was based on an
application that would be made to them

It isalittle tricky for purposes of the Board
rul emaki ng because we are kind of running parallel
tracks between two state agencies. And that's the way
I think that the DCCA rules are headed. The Board may
be able to gl ean sone additional information when they
read that draft, of course, recognizing that DCCA has
to conplete their rul emaki ng process on that.

The next issue that was raised was tal ki ng about

the -- we had a series of questions come up relative
to eligible and ineligible costs. One of those was
related to costs relative to applications for
environnental renediation tax credit. |If you | ook
at -- this is on page five, 740.725(a)(11). There is
not much left fromthe original there, so what we are
trying to do is wap a nunber of issues into there.
One of themwe have is the term engi neering costs.
That is related to consistency with some other issues
that we will talk about later. W have broken things
apart in terns of whether sonebody is naking a budget
pl an application or an application for the fina

revi ew.
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The budget plan is -- that is going to be
subm tted before the renedi al action takes place,
obviously. The application for the final review may
not occur until after the NFR | etter has been issued,
and by statute costs that are incurred after the NFR
letter is issued cannot be included as part of the
credit. So we have tried to make that clarification
here to make consistency with both the definitions and
t he ot her provisions dealing with the budget and with
the final application process.

BOARD MEMBER HENNESSEY: M. King, should that
section also include a reference to the affidavit that
may be issued or that may be filed in lieu of an NFR
letter?

MR KING That would seemlike it could, and
t hi nk we had suggested earlier sonme fairly sinple
| anguage to make that kind of a change on page two of
Exhi bit two. That kind of |anguage coul d be
i ncorporated here as well.

The next provision that | wanted -- the next issue
that we discussed at the | ast hearing revol ved around
740.725(a) (12) and how that related to 740.730 (k). |
want to go back and |l ook at that. W have not nade
any changes to that provision because we concl uded

that it was correct the way it was set up. Again,
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just going back over that provision, it states as an
eligible cost the renoval or replacenent of concrete
asphalt or paving necessary to achieve renediation
obj ectives pursuant to an approved Renedi al Action
Plan in accordance with Section 740.450 of this part.
VWhat we had envisioned was that -- to give you an

exanple, if you had contam nati on under an existing

parking lot, let's say, and the conclusion relative to

the Renedi al Action Plan was that that contam nation
needed to be renoved, breaking up and renoving the
concrete, and then renoving that contam nation
underneath, that would be all part of renedial action
and that would be an eligible itemas would
backfilling. Backfilling would also be an eligible
item However, the paving would only becone eligible
if it was necessary as an engineered barrier. If it
was not needed as an engi neered barrier then the
repl acenent of the paving would not be an eligible
item

The issue of -- again, if you want to turn and
| ook at 730(k), this is an ineligible item It is
sayi ng costs associated with the repl acenent of
above- grade structures destroyed or danmaged during
renedi ation activities. There again, is the notion

that you are -- if you are building a building above
29
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t hat pavenent grade, that barrier grade, we want to
make it clear that you cannot build a building and
take that as a tax credit, as an environnenta
remedi ation tax credit.

The next provision | wanted to tal k about was
740.725(a) (15). That's on page five of Exhibit 2.
The Board had asked questions about |ack of
consi stency with the | anguage that we had in our
initial draft. W have gone back and tried to correct
t hose inconsistencies as they related to 725(a)(12)

t hrough (a)(14) and also to resol ve any

i nconsi stencies with the existing LUST regul ations.
There was a question rai sed about what "permanent"
meant in that context. W just took that term out.
That shoul d resol ve that issue.

The next issue raised was consi stency of use
relative to the termrenedial action. W went back
t hrough Part 740, Subpart (g) and al so through ot her
parts of 740 to see how we were using that, and we
bel i eve that where we have used the termrenedial
activities as opposed to renedial action that we have
done that in a correct descriptive sort of way and we
don't see any need for change in term nol ogy here.

The next issue related to 740.725 -- actually, the

guestions related to 740.730 (h) which is the
30
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provision that deals with vandalism theft,
negl i gence, and fraudulent activity. You see that is
on page six of Exhibit 2. What this is saying is that
costs incurred as a result of vandalism theft,
negl i gence, or fraudulent activity by the renedial
applicant or the agent of the renedi al applicant,
those are ineligible costs.

In addition we have put a provision into 740.725
as a new (a)(17) that says that where costs due to
t hose types of activities have been incurred as a
result of actions by a party other than the RA or an
agent of an RA, those costs then would be an eligible
item W have tried to cover it fromboth ends. So
if you had a vandalismactivity that was the result of
actions by someone who was not the RA or an agent of
the RA, those would be eligible. But if there was an
action by the RA or an agent of the RA, then that
woul d be an ineligible item

There was a group of questions related to how -- a
consi stency between 730(p) which is a provision that
tal ked about costs being -- costs incurred through
del ays being ineligible except if it was due to an act
of God, act of war or simlar type of circunstances,
there was a question about how was that consistent

with 730(j). There was anot her question how was t hat
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consistent with 730(t). The nore we thought about
what we had in Subsection (p), we concluded that it
was not necessary to be in there. It was causing sone
i nconsi stency and we could not think of a reasonable
situation where that woul d becone applicable. So we
concl uded that the appropriate solution was to delete
Subsection (p).

The next -- we had a series of questions raised
about how the attorney fee provision would wrk and
whet her there was authority. W put in an exception
cl ause so that certain attorney services could be
eligible costs and the Board was questioning where the
| egal authority canme to do that. W concl uded that
there was not any direct legal authority for that, so
we del eted that exception. W also went back and
we -- there was a concern raised about whether certain
activities, for instance, |ike devel oping of
contracts, whether that would be an attorney service
and should that be an allowed cost. Again, there was
an inconsi stency issue there so we went back and
deleted 725(a)(1) to be consistent with what we had
done with 730(m.

The Board rai sed questions in Section 730, in
Subsections (u), (v), and (w), where the terns direct

cost and indirect cost are used. W went ahead and
32
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made a -- there is a definition in the existing part
of 740 as to indirect costs. W proposed a change in
that. You see that on page one of Exhibit 2. That
concept as it originally appeared in 740, the concept
of indirect cost as to Agency review and over si ght
costs and what we were entitled to be reinbursed for
So that's why we had the termincurred by the Agency.
We changed that and just dropped -- we dropped the
reference to just the Agency. W did that because
think there is a ot of good description | anguage in
there as to what an indirect cost really covers. W
t hought that woul d be appropriate to have a broader
reference to it.

As far as direct costs there is no definition of
direct costs in 740. There is a definition of costs,
and if you want to -- if you have a copy of 740 with
you, if you want to -- if you could turn to that or |
wi Il go ahead and read that definition, the definition
of cost there states as follows: Costs neans all cost
i ncurred by the Agency in providing services pursuant
to a review and eval uati on services agreenment. You
know, obviously, costs in the context of Subpart (g)
means sonething different than that, but we felt that
the context was clear that once you noved into Subpart

(g) when you are tal king about costs, you were not
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tal ki ng about things that were incurred by the Agency
under an oversight agreement. You were talking about
thi ngs that had been incurred by the renedial
applicant. You know, there is a provision that, you
know, tal ks about these definitions being used unless
the context is clear. Oherwi se, that's part of the
i ntroductory | anguage of 740.120. W felt that it was
reasonable to rely on that at this point.

The next issue was related to obtaining a speci al
wast e generator nunber.

MR WGCHT: Excuse ne. Could | interrupt here?
W have anot her exhibit at this point and so maybe it
woul d be better to introduce the exhibit and then | et
Gary explain why we did what we did on that.

HEARI NG OFFI CER McG LL:  That's fine.

DOUGLAS OAKLEY,
havi ng been previously duly sworn by the Notary
Public, saith as follows:
DI RECT EXAM NATI ON
BY MR W GHT:

Q M. Qakl ey, | am handi ng you a docunent t hat
has been marked as Exhibit 4 for identification
Whul d you pl ease take a | ook at the docunent?

A kay.

Q Do you recogni ze the docunent?
34
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Yes, | do.

Q Whul d you please tell us what the docunent
is?

A It is a docunent issued by the Agency in
order to obtain a generator |ID nunber.

Q Whul d that be the hazardous waste generator
| D nunber?

A Yes, it is.

Q Ckay. Is that a true and correct copy of the
formthat the Agency uses for that purpose?

A Yes, it is.

Q Ckay. Thank you very nuch.

MR WGCHT: | would ask that Exhibit 4 be entered
into the record. | can pass out copies.

HEARI NG OFFI CER McG LL: M. Qakl ey, this proposed
Exhibit 4, this is a docunent that is --

MR, QAKLEY: (Obtainable fromthe Agency.

HEARI NG OFFI CER McG LL: Okay. The generator
would fill this out and submt it to the Agency?

MR QAKLEY: Yes.

MR KING Just the one middl e paragraph. | nean
it is not the entire docunent that needs to be filled
out .

HEARI NG OFFI CER MG LL:  Okay. | have been handed

a docunent entitled, Bureau of Land Inventory Data
35
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I nput Form and the witness has explained that this is
a docunment that a generator would fill out to obtain a
generator identification nunber.

Is there any objection to entering this docunent
as a hearing exhibit? Seeing none, I amgoing to mark
it as Exhibit Nunber 4 and enter this docunent as a
heari ng exhibit.

(Wher eupon sai d docunent was duly marked for

pur poses of identification and entered into

evi dence as Hearing Exhibit 4 as of this date.)

HEARI NG OFFI CER Mc@ LL: Wy don't we now proceed
wi th the Agency testinony.

MR KING As we explained at the hearing on
Tuesday, the provision in 740.730 that corresponds to
this, that this -- let nme start over.

If you |l ook at 740.730, Subsection (l), this --
that is on page six, our proposed revision there.

Under the LUST Program we have -- we have just always
denied after the first initial year or so when we
started seeing abuses wi th people generating excessive
costs for filling out this formand we decided it was
such a sinple formthat, you know, it really

shouldn't -- to cut down on the abuse there shoul dn't
be any paynent for it. So that is contained in the

LUST rules. We carried over that sane provision into
36
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t hese rul es.

However, based on the questions that we got on
Tuesday we thought that, well, let's go ahead and
consider it an eligible cost but let's put a cap on it
based on what we think the cost should be as far as
preparing it. So we have put together |anguage, and
this is 740.725(a)(16). This is on page five of
Exhibit 2. And what we say there is that costs would
be associated as long as they don't exceed $25.00. So
we woul d anticipate allowing a cost for that up to
t hat anount.

The final provision that we have wasn't really in
response to an issue raised by the Board but it was
based on our concurrence with RCGA that sone
addi ti onal | anguage should be included and you w ||
see that change on 740.730(n). That's on page six of
Exhi bit 2. That | anguage corresponds to | anguage t hat
we have in the LUST Program rul es.

Wth that final provision, | believe that we
concl uded our discussion of Exhibit 2 and questions
that we saw that the Board had raised at the |ast
heari ng.

HEARI NG OFFI CER McG LL: Does the Agency have any
additional testinony at this tinme?

MR WGHT: No.
37

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARI NG OFFI CER M@ LL:  Why don't we go off the
record.

(Di scussion off the record.)

HEARI NG OFFI CER McG LL: W are going to take a
ten m nute break and give us a chance to | ook at the
guestions we had and see if they have all been
addressed and al so so other people present can take a
| ook at the copies that the Agency has provided to see
if they have any questions. Wen we go back on the
record we will have a question period for the Agency.

Again, | believe the Agency has copies of the
exhibit over on the table if anyone would like to take
a look at that. It is five after so at a quarter
after 11: 00 we will go back on the record.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER McG LL: Al right. Back on the
record.

| believe at this point the Agency would like to
i ntroduce an additional exhibit.

MR WGCHT: W do have one final exhibit. This is
something that is nore or |ess spontaneous and
probably for the nost part is only of passing
interest. But it is an exhibit that involves the
forns of the Departnent of Revenue as they have

devel oped themto this point for the use of the
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Envi ronnental Renedi ation Tax Credit. Because it is
spont aneous we have no additional copies of it.

Q (By M. Wght) M. King, | am handing you a
docunment marked Exhibit 5 for identification. Wuld
you pl ease look it over?

A (Wtness conmplied.)

Q Coul d you descri be what the docurment is and
how it canme into your possession?

A Exhibit 5is a -- there is a brief cover nmeno
that was prepared by the Departnment of Revenue and
attached to that are various tax schedul es which were
prepared -- this whol e docunent was prepared | ast
fall. The Agency and the Departnent of Revenue were
cooperating on devel oping this program and they sent
this to us as the final schedules that would be used
for this tax credit beginning with current cal endar
year 1998. And we certainly -- we certainly can't
vouch for whether they are consistent with the statute
or not. This is sonmething that was prepared by the
Depart ment of Revenue, and we received a copy of it
fromthem

Q Does the docunent contain both schedul es and
instructions or --

A Yes, it does have instructions as well as the

schedul es.
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Q Al right. Thank you very much.

MR WOGCHT: At this time we would ask that you
enter Exhibit 5 into the record.

HEARI NG OFFI CER Mcd LL: | have been handed a
docunent with an Illinois Departnment of Revenue cover
meno directed to Shirley Bauer and Melissa Pantier
fromJulia Launerd (spelled phonetically) dated
Novenmber 18, 1997, regarding finals of schedul es,
1299- A, 1299-C and 1299-D. Attached to the nmeno are
various schedul es and instructions.

Is there any objection to entering as a hearing
exhi bit the docunment | just described? Seeing none, |
am mar ki ng as Exhibit 5 and entering as a hearing
exhibit this described docunent.

(Wher eupon sai d docunent was duly marked for

pur poses of identification and entered into

evi dence as Hearing Exhibit 5 as of this date.)

HEARI NG OFFI CER Mc@ LL:  Ckay. At this point we
will proceed with questions for the Agency's
witnesses. As | nentioned earlier today, if you have
a question, please raise your hand and wait for ne to
acknow edge you. Wen | acknow edge you pl ease state
your name and any organi zati on you are representing
here today.

Before the Board proceeds with its questions, does
40
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anyone el se have any questions for the Agency's
Wi t nesses?

Yes. If you would state your nane and who you are
representing.

MR SCHM TTGENS: M nane is Gene Schmttgens with
the Casserly, Jones Law Firmout of St. Louis. | am
representing the Regional Comerce and G owth
Associ ation

HEARI NG OFFI CER MG LL: Al right. Thank you.

MR, SCHM TTGENS: Do you want me to go ahead and
ask ny questions?

HEARI NG OFFI CER McG LL:  Yes, whatever questions
you have.

MR SCHM TTGENS: | just have a couple of really
qui ck questions. They relate primarily to the
proposed revisions dealing with Section 740.710(a) (4)
specifically with the certification |anguage regarding
what the Agency has dubbed "doubl e di ppi ng. "

| guess ny first question is in Chicago, |
believe, it was M. King who pointed out an exanpl e
wher eby under the LUST -- if you had two tanks at a
given site that was being renedi ated, one was eligible
under the LUST fund and the second was ineligible
under the LUST fund, that it was the Agency's intent

that that cost could still be eligible for
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consi deration as an eligible cost for purposes of
receiving a tax credit.

| note that there is no change in that particular
section fromthe Chicago neeting. | amwondering if
the Agency's intent remains the same with respect to
that particul ar exanpl e?

MR KING Yes, our intent is the sane.

MR, SCHM TTGENS: Ckay. Let nme take that one step
further, if I may, and just ask a hypothetica
question. If we were to assune a three mllion dollar
clean up of a site, and if we were to assune that a
renedi al applicant received a million dollars froman
i nsurance policy, and if we were to assune further
that there was an ineligible tank -- or there was an
el i gi ble tank under the Leaking Underground Storage
Tank Fund, that they received a rei nbursenent of
$25, 000. 00, that would be unrei nmbursed costs still in
excess of a mllion and a half.

Wuld it be the Agency's position that a renedial
applicant would be eligible for the full renediation
tax credits?

MR KING They would be -- those costs that are
not reinbursed through the insurance policy or through
the UST Fund, those would be eligible costs

considering everything else. | mean, this provision
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that we were just tal king about would not act as a bar
relative to those costs.

MR SCHM TTGENS: So it is not intended to be a
bar if you would still otherw se -- you know, as if
you had a million dollar site?

MR KNG Right.

MR SCHM TTGENS: Wth no other sources or no
ot her opportunities for reinbursenent?

MR. KING The fact that a site would receive one
dollar in insurance noney as a repaynent woul d not
make all the costs relative to that site ineligible
It would only make that one dollar ineligible.

MR SCHM TTGENS: Ckay. Now I am sw tching
gears. | amstill on the sanme issue but changing
gears a little bit. Does the Agency take the position
that the [ anguage in Section 201(1) of the Inconme Tax
Act is to be -- which refers to -- well, let ne read
you directly what it says. Subparagraph () says, for
pur poses of --

MR KING Could you just hang on a second. Let
me get it so that | can read with you.

MR, SCHM TTGENS: Ckay.

MR KNG Okay.

MR, SCHM TTGENS: For purposes of this section,

quote, unreinbursed eligible remediation costs, end
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guote, neans costs approved by the Illinois

Envi ronnental Protection Agency under Section 58.14 of
the Environnental Protection Act that were paid in
perform ng environnental renediation at the site for
which no further remediation letter was issued by the
Agency and recorded under Section 58.10 of the

Envi ronnental Protection Act, and does not nean
approved eligible renediation costs that are at any

ti me deducted under the provisions of the Interna
Revenue Code. And then it goes on to say, in no event
shal I unreinbursed, eligible renediation costs include
any costs taken into account in cal culation an
environnental renediation credit granted agai nst the
tax proposed under the provisions of the Interna
Revenue Code.

Is it your position, then, that those two cl auses
are separate and distinct and that the first clause
refers to sonething other than a tax credit that you
m ght get under the Internal Revenue Code? And | am
sure | didn't ask that question real artfully.

MR KING Well, let me answer it the way | am
going to answer it anyway.

MR SCHM TTGENS: Ckay.

MR, KING Wat our understandi ng was, the term

unrei nbursed eligible remediation costs, that term
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would include itens in addition to what was deduct ed
under the Internal Revenue Code. And we had put in
the provisions that we had proposed in 710(a)(4) based
on our discussions with the Departnment of Revenue | ast
fall.

MR SCHM TTGENS: Ckay. So it is --

MR KING It is our understanding that they
i nterpret unreinbursed eligible renmediation costs as
governing nore than just the Internal Revenue cross
itens.

MR SCHM TTGENS: So it is your position that
that's the provision that allows you to define
unr ei nbur sed costs?

MR KING As | said earlier --

MR SCHM TTGENS: It is not in any way tied to the
I nt ernal Revenue Code?

MR KING Yes, that's correct.

MR SCHM TTGENS: Ckay. |If I could, just a couple
nore questions, and this is out of Section 740.715(c),
and it is the | anguage contained at the top of page
four of what would be Exhibit 2. O particular
interest to us is what is the last clause, "as if no
budget plan had been approved.” Does that mean that
the Agency is going to retreat fromits position which

was stated in Chicago that you are not going to
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revisit the reason behind the cost?

In other words, if the Renedial Action Plan
approved includes digging up 120 cubic yards of dirt
and taking it off site, and there was a cost overrun
with that line itemdealing with the renoval of the
120 cubic yards of that dirt, does that nean the
Agency is going to revisit whether or not another
renedi ati on technol ogy shoul d have been consi dered or
shoul d have been undert aken?

MR KING No, that's not what that |anguage is
i nt endi ng.

MR SCHM TTGENS: Ckay.

MR KING You would still have the Renedi al
Action Plan as we approved it. That would still be in
pl ace.

MR, SCHM TTGENS: Then coul d you expl ai n what you
mean by, "as if no budget plan had been approved?”

(M. Wght and M. King confer briefly.)

MR KING Wat we are trying to do there is to
di stinguish the situation. If you have a budget plan
and there is six line itens and you have net those
line items in five of those, but the sixth one you
have not nmet it, we were just -- we were trying to
give an indication there as to how the revi ew woul d

t ake pl ace.
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MR, SCHM TTGENS: Ckay.

MR KING So we would sinply reviewit as if
there was not a budget on that one line item It
woul d just be reviewing that as if it were just a new
itemcom ng in.

MR, SCHM TTGENS: Ckay. This is a rhetorical
guestion. | don't expect you to answer it. But
wouldn't it be easier just to have a renedial action
applicant just provide you information to justify the
reasons for the overrun rather than undertaking what
the courts would terma de novo review of that |ine
itenf

MR KING Well, in practice | think that's what
wi | | happen.

MR SCHM TTGENS: Ckay.

MR KING Again, you know, we are kind of
struggling with trying to, in a very short tine frane,
come up with the nost appropriate |anguage for this.
This was the | anguage that we chose.

MR SCHM TTGENS: | understand. | appreciate it.
That's all | have.

HEARI NG OFFI CER Mc@ LL:  Thank you. Does anyone
el se have any questions for the Agency's w tnesses?

Al right. Seeing none, the Board has a few

guestions. Chairnman Manning, did you want to pose a
47

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

guestion or --

CHAI RVAN MMANNING  No, | really don't have a
question. | just would like to say | thank the Agency
for getting all the answers to us in such a short
period of tinme. You did a nice job of doing that.

Ri chard is going to ask nost of our questions, |
t hi nk.

HEARI NG OFFI CER Mc@ LL:  Just a followup fromthe
| ast hearing. Referring to Section 740.105(a)(3), in
Part 740, | have a copy of Part 740 if you need it.

But that subsection excludes fromthe SRP those

i nvestigative and renedial activities required under
UST laws. | was wondering, in light of that, does the
Agency believe it is necessary to refer to the UST
fund in the certification in 740.710 or as a listed
ineligible cost in 740.7307?

MR KING It is difficult to argue relative to
the I ogic of the question you have raised in how t hat
interrelates. W sinply have continued to include it
just because that is what we kind of worked on with
t he Departnment of Revenue last fall. | think the
Board's question points out that there may be a little
bit of a logic gap in there. It does put people on
notice, you know, to the extent that they are trying

to do sonething like that, they are trying to get
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costs fromboth prograns. | amnot sure what | really
can add to that.

HEARI NG OFFI CER McG LL:  Thank you. There is a
guestion about the certification, and this is in
Section 740.715. If the renediation applicant
certifies that a given line item-- that the actua
cost for aline itemwere |ess than the approved
budget plan line item what further review mght the
Agency conduct at the final application stage for that
line iten?

MR WGCHT: Excuse nme? That was if they have
certified that the costs were within the anounts
approved in the budget plan what further review m ght
be done?

HEARI NG OFFI CER McA LL:  Correct. As | understand
it, the Agency may conduct further review but does not
have to. |If the Agency were to conduct further
revi ew, what woul d the Agency be | ooking for?

MR KING Sonetimes what happens with these types
of cases or situations is information reaches us in an
i ndependent sort of way, either through some review of
somet hi ng under anot her program or sonebody is going
out and inspecting a site. You know, it could turn
out that based on that additional information there is

some reason to believe that the costs that are
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indicated in that line itemwere not actually

incurred. In that case we would take a ook at it.
Cenerally the way things work, like in our tank
program is if it is within the line item | nmean,
that's okay. Then it is an okay thing. W just pass
on it for that reason. But even there we reserve the
authority to | ook back at it if there is sone

i nformati on that we have gai ned from anot her mechani sm
that indicates that there mght be a problemrelative
to that line item

HEARI NG OFFI CER MG LL:  So |ike a fraud concern?

MR KING | could have used the word fraud, but
didn't want to use it because it is kind of a strong
termand it mght not even be a fraud situation. It
m ght be some information that indicates that a work
el ement was not conpleted when it should have been or
et cetera.

HEARI NG OFFI CER McG LL: M ght that further review
also entail to see that the docunentation is there of
the costs having been incurred?

MR KING Right, that's correct.

HEARI NG OFFI CER McG LL:  If the Agency does not
conduct that further review then you would not even
| ook at cost docunentation? You could take that

appr oach?
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MR KING Yes, that's true

HEARI NG OFFI CER McG LL:  Thank you. There is a
guesti on under 740.725. W were talking earlier about
Subsection (a)(12). | think you had nentioned that
cl ean backfill is considered -- may be consi dered
eligible. Assum ng that no engineered barrier is at
i ssue, would the costs of conpaction and density
testing of such backfill be ineligible?

MR, KING The conpaction and density testing
woul d -- the reason why we allow the backfill is
because ot herwi se you have a big hole there that
coll ects water and then, you know, causes further
environnental problems. If it is backfilled, in
essence, you have elimnated that problem If you are
doi ng conpaction, if you are doing density testing or
trying to conpact the material then in our viewthat
is not a renediation elenent. That's an el enent that
is preparing it for holding a structure. So that
woul d not be an eligible activity.

HEARI NG OFFI CER McG LL:  Okay. The last few
questions | had are -- it started out based on review
of the proposed Subsection (a)(15) within 740.725.
Maybe the Agency could explain why -- now, this is now
referring to Exhibit 2 -- why the term"rel ocation”

has been stricken fromthe newy proposed Subsection
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(a)(15)7?

MR WGCHT: It will take a minute or two.

HEARI NG OFFI CER McG LL:  That's fine.

MR KING \What we did here was we went back and
ki nd of | ooked at what we had done with (a)(12)
t hrough (a)(14) and al so went back and | ooked at what
we did in the LUST regulations. |If you | ook at
732.605(a)(18), in that section it tal ks about
destruction or dismantling and resenbling and it does
not use the termrelocation there. You know, it was
really -- as we thought about it, it was -- to be
consi stent between the two we thought we should try to
use the sane | anguage to the extent we could. That's
why rel ocation dropped out.

HEARI NG OFFI CER McG LL: Okay. Referring to
Exhi bit 2 in the proposed 740.725 (a)(15), does the --
this is a followup fromthe |ast hearing. Does each
i ndi vidual activity have to be necessary to achieve
t he renedi ati on objectives? By that | nmean does the
destruction, the dismantling, and the reassenbling,
does each individual activity need to be necessary to
achi eve renedi ati on objectives to be eligible?

MR KING W have a little bit of a typo here
The way this should read is destruction or dismantling

and reassenbling. Okay. So if you think about it
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those are really two activities. One is destruction
and the other one is you dismantle sonething and you
reassenble it. You have to -- if you are -- if you
say it is okay to dismantle, it is okay to
reassenble. So if you conclude that it is to achieve
t he renedi ati on objectives we have to dismantle
sonmething, it would be okay to reassenble it.

HEARI NG OFFI CER McG LL: Okay. So to restate a
hypot hetical fromthe last time, if an above-grade
structure is dismantled to all ow contam nated soil
beneath it to be renoved up to Tier | residential TACO
renedi ati on objectives so that there would be no need
for an any engineered barrier once the soil is
renoved, would the cost of reassenbly of that
structure on that spot be eligible?

MR KING Yes.

HEARI NG OFFI CER Mc@ LL:  Presumably, then, if the
structure is dismantled to allow that clean up to
those levels of soil beneath it and then the
dismantl ed structure is disposed of off site, is the
dismantling, the cost of dismantling eligible?

MR KING Yes, that's true

HEARI NG OFFI CER Mcd LL:  And woul d the cost for
transport of disposal of those dismantled materials be

eligible, off site disposal?
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MR KING Yes, that woul d be.

HEARI NG OFFI CER McdA LL: | assune the answer would
be the same if it were destruction or denolition?

MR KING That's correct.

HEARI NG OFFI CER Mc@ LL:  Just a coupl e of
hypot heti cal s. Assune you have an above-grade
structure that is |ocated above contamni nated soil and
needs to be noved to excavate the contami nated soil,
and al so assune the structure will continue to be used
at the site once it is relocated fromits current spot
"A" to spot "B" at the site. |Is the cost of noving
the structure fromspot "A" to spot "B" at the site
eligible even though the structure is not going to be
serving as an engi neered barrier at spot "B"?

(M. King and M. QGakley confer briefly.)

MR KING W were just discussing briefly whether
we have encountered that as part of the tank program
in the seven years and in the 6,000 sites that we have
reviewed. It does not appear that we have had
anything quite like that cone up. | don't knowif it
i s because we don't have that relocation termin the
exi sting tank rules or what, but it has never really
come up before. So | guess | amkind of at a loss to
expl ai n based on experience.

HEARI NG OFFI CER Mcd LL: If it did come up --
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MR KING | think it probably would be okay. The
thing is, again, you have to -- | amtrying to be a
little careful on this kind of stuff, because if
somebody is picking up a permtted structure and
moving it sonewhere else on the site they are probably
not doing that to get to the contam nation. They are
probably doing it for some other business reason, you
know, and in that case it should not be all owed.

HEARI NG OFFI CER Mc@ LL:  If you had a situation
where a structure just needs to be tenporarily
renoved, say you -- let's stick with this exanple, if
you nove sonething fromspot "A" to all ow contam nated
soi|l that needs to be cleaned up to Tier | residential
TACO | evel s, and then nove the structure back to spot
"A" afterwards, do you have any sense of how -- how
t he Agency woul d cone out on that as to whether the
cost of noving it back to spot "A " for exanple, would
be eligible?

MR KING | think that is probably -- that
probably woul d be okay. That is getting close to that
dismantling and reassenbling. | guess | was thinking
of a situation where we m ght have sone kind of shed
out behind the building that is not really -- it is
there, but it is not quite a permanent structure. So

rather than taking it down and reassenbling it, it
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m ght just be easier to nove it over alittle bit and
proceed. It is pretty close to a dismantling and
reassenbling in that kind of scenario.

HEARI NG OFFI CER McG LL:  Wul d the Agency take the
same approach for site investigations? For exanple,
if a structure needs to be dismantled or noved or
denol i shed to allow for soil borings to be put in or
an installation of a groundwater nonitoring well as

part of a site investigation?

MR KING | don't think so because it is just
a -- in that situation you can put wells in all sorts
of different places. |In fact, when we were going

t hrough the regul atory proceeding for the LUST rul es,
that issue came up in the context of where the --
where you had to put things relative to the setback
and people didn't want to put it in the mddle of a
buil ding. So we worked out an arrangenent so that
they could go on the other side of a building to avoid
that kind of situation.

HEARI NG OFFI CER McGA LL:  In the context of SRP,
are site investigations reviewed and approved in
advance by the Agency or no?

MR KING They can be. That's the preferred
approach is for sonmebody to subnmit a site

i nvestigation plan and you woul d go through that kind
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of exercise to detern ne whet her sanples should be
taken or not taken.

HEARI NG OFFI CER McG LL:  But the site
i nvestigation wouldn't have to be approved in advance
by the Agency?

MR KING No. That is correct.

HEARI NG OFFI CER Mc@ LL:  The | ast question al ong
these lines is what is nmeant by the use of the term
above-grade in Subsection (a)(15)? Let me just throw
out an exanmple. What if a bel ow grade structure such
as a building foundati on needs to be destroyed to
achi eve renedi ati on objectives? Wuld sonething Iike
that be considered eligible?

MR KING It could be. You know, of course, we
have never tried to delineate in the eligible
provi sions every single itemthat could be eligible.
W& have -- we have left open with 725 Subsection B the
opportunity for somebody to make a site specific
denonstration. W have tried to cover what we see as
the nost typical or would have been the nore
controversial type issues.

HEARI NG OFFI CER MG LL:  Ckay. W are obviously
taking a close look at these. | note that in
740. 715(a) the Agency says they will review

applications for final reviewto determne, and it
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uses a | anguage, in accordance with Section 740.725
and 740.730 whether the costs incurred are renedi ation
costs. | think there is simlar |anguage in Section
740.705(c). So it |ooked as though -- well, 725 and
730 are inportant.

MR KING Right, right. Wll, that was why --
again, that is why we have that in 725, we have that
Subsection B which allows sonmeone to nake a
denonstration of eligibility for itens that are not
specifically included on the |ist under Subsection A

HEARI NG OFFI CER Mc@ LL:  Thank you. At this point
do any of the Board Menbers have any further
guesti ons?

BOARD MEMBER McFAWN:  No questions.

BOARD MEMBER G RARD: No questions.

CHAI RVAN MANNI NG No questi ons.

BOARD MEMBER HENNESSEY: Thank you for your pronpt
response.

HEARI NG OFFI CER McG LL:  Yes, we really appreciate

BOARD MEMBER HENNESSEY: Not that you had much
choi ce about it.

MR KING You have to do it no matter what
anyway.

HEARI NG OFFI CER Mcd LL:  We thank you. Does
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anyone el se have any other questions for the Agency's
Wi t nesses about the proposed anmendnents or otherw se?

Seeing none, we will nove to the sign up sheet to
see who else will be testifying today. Let's go off
the record for a nonent.

(Di scussion off the record.)

HEARI NG OFFI CER McG LL: Al right. Back on the
record.

Turning to the testinony of those who signed up to
testify today, only one person has signed up. That is
Kel sey Lundy with Regi onal Commerce and G ow h
Associ ation or the RCGA

M. Schmttgens, as Counsel for the RCGA would
you like to nmake any openi ngs renmarks?

MR, SCHM TTGENS: | have no ot her openings remarks
other than to indicate that Ms. Lundy is going to read
verbatimwith | think probably a couple of other
t houghts from her testinmony. | think everyone -- al
the Board Menbers have it. W have, simlar to the
Agency, a panel, sone other nmenbers and peopl e that
have worked with the RCGA as we were devel oping the
statute which is the subject of this rul emaking
procedure. They will join her to help her ask
questions. | will have each of themintroduce

t hensel ves whenever you are ready to do that.
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HEARI NG OFFI CER MG LL: Ckay. Maybe they coul d
join us up here at the head of the table there.

MR, SCHM TTGENS: Ckay.

HEARI NG OFFI CER McG LL:  Before we proceed with
the testinony of the St. Louis RCGA, why don't we
swear in all the wtnesses, please.

(Whereupon Ms. Kel sey Lundy, M. M ke

Al esandrini and M. Eric Voyles were sworn by the

Not ary Public.)

HEARI NG OFFI CER McG LL: Before we proceed with
Ms. Lundy's testinony, | would appreciate it if each
of the witnesses would state their nanme and position
and who they are representing here today and perhaps
the affiliation with the RCGA.

MR ALESANDRINI: | am M ke Alesandrini. | amthe
envi ronnent al manager at the RCGA staff.

MR VOYLES: | amEric Voyles. | amthe Vice
Presi dent of Econoni c Devel opment for the R ver Bend
G owth Association. W are both a chanber of commerce
and an econoni c devel opment agency operating in the
Alton area. One of the big projects that we are
working on is the redevel opnment of the Oaens-111inois
site. | serve on the environnental conmttee that
M ke has. My organization is also a nmenber of the St.

Loui s Regional Comerce and Growth Associ ation.
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HEARI NG OFFI CER Mc@ LL:  Thank you. Ms. Lundy, if
you would |ike to begin your testinony.
MR, SCHM TTGENS: Do you want nme to authenticate
this as an exhibit?
HEARI NG OFFI CER Mcd LL: Sure. That is fine.
KELSEY LUNDY,
havi ng been previously duly sworn by the Notary
Public, saith as follows:
DI RECT EXAM NATI ON
BY MR, SCHM TTCENS:
Q Ms. Lundy, | will show you what has been
marked as Exhibit 6 and ask you to review that and

identify that for nme?

A It is the 11 page copy of ny testinony.
MR SCHM TTGENS: Ckay. | would like to introduce
this into the record. | have additional copies if any

of the Board Menbers need one.

HEARI NG OFFI CER McG LL: | have been handed a copy
of a docunent entitled, Testinony of Kel sey Lundy on
Behal f of the St. Louis Regional Comerce and G owth
Association. It is an 11 page document. |Is there any
objection to entering this docunment as a hearing
exhi bit?

Seeing none, | will mark this docunment as Exhi bit

Nunber 6 and enter it as a hearing exhibit.
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(Wher eupon sai d docunent was duly marked for

pur poses of identification and entered into

evi dence as Hearing Exhibit 6 as of this date.)

HEARI NG OFFI CER M@ LL:  Ms. Lundy, if you would
like to proceed with your testinony.

MS. LUNDY: Thank you. Good nmorning. My nane is
Kel sey Lundy, and | amthe Director of Conmunity
Affairs with the St. Louis Regi onal Commerce and
G owth Associ ation, also known as RCGA. The RCGA
represents business and industries in the St. Louis

metropolitan area, including five counties in

southwestern Illinois. The RCGA was proud to work
with the Ofice of the CGovernor, the Illinois
Envi ronnental Protection Agency, the Illinois

Department of Commerce and Community Affairs and the
[I'linois Department of Revenue to have the Brownfields
Renedi ati on Tax Credits | egislation passed. W
appreci ate the | eadership of Senators Frank Watson and
James C ayborne and Representatives Tom Hol br ook and
Ron Stephens in nmoving this |egislation to passage.
W would like to thank the Governor for signing this
| andmar k | egi sl ation.

The RCGA has revi ewed the proposed regul ati ons and
has consulted with a nunber of its menbers regarding

their views of the inpact of the regulations on
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projects that they woul d undertake. | also attended
t he hearing on February 24, in Chicago, Illinois and
had the chance to hear the testinony of the Illinois
Envi ronnental Protection Agency and talk with them
regardi ng our concerns with the proposed rules. |
believe that we are close to an agreenment with the
Agency on nost of the rules. | have been asked to
make the follow ng comments in order to clarify the
RCGA' s position regardi ng the proposed rul es.

My comments will center on three primary issues.
They are: The prelimnary budget review, eligible
costs and what the Agency has terned "doubl e dipping"
a termwhich we believe is inappropriate in the
context of our objections and to the |anguage of the
regul ations. After addressing these three issues,
will briefly address two matters which were raised by
the Board at the hearing. | will deal with each issue
in the same order as they are |listed above.

The statute at 415 ILCS 5/58.14(c) provides: If a
prelimnary review of a budget plan has been obtai ned
under subsection (d) the Renedi ati on Applicant may
submt, with the application and supporting
docunent ati on under subsection (b) a copy of the
Agency's final determ nation acconpanied by a

certification that the actual renedi ation costs
63
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i ncurred for the devel opment and i npl enentation of the
Renedi al Action Plan are equal to or less than the
costs approved in the Agency's final determ nation on
t he budget plan. The certification shall be signed by
t he Renedi ati on Applicant and notarized. Based on

t hat subm ssion, the Agency shall not be required to
conduct further review of the costs incurred for

devel opnent and inplenmentati on of the Remedi al Action
Pl an and may approve costs as submtted.

This provision allows for a sinplification of the
application process in the event an applicant has
received a prelimnary review of the budget for the
site. The RCGA believes that it is extremely
i nportant that the devel oper of a Brownfields site
know fromthe outset what credits it will be entitled
to at the conpletion of the renediation. W also
understand that flexibility is required to allow both
t he Agency and the devel oper to cost overruns and
underruns at the conpletion of the renediation
Unl ess a devel oper can have sone certainty, a
devel oper will be reluctant to pursue the devel opnent.

At the February 24, 1998 hearing, sone questions
were raised regarding the extent that the Agency's
prelim nary budget review was bindi ng upon the Agency
with respect to the awarding of credits, particularly
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since a right of appeal of the Agency's determ nation
is granted to the Renedial Applicant by the statute.

The RCGA believes that this probl emcan be
alleviated by inplenmenting a three pronged approach
as we understand this pronged approach to be in
Tuesday's hearing, in analyzing the approval of a
Renedi al Action Plan. The first prong relates to the
renedial activities approved in the Renedi al Action
Plan. For exanple, if the renmpoval of contam nated
soil is approved, then that activity's associated
costs are deened eligible costs and are binding on the
Agency subject to the review of the third prong.

The second prong addresses actual costs which are
contained in the RAP's prelimnary budget. |If the
Agency has approved the sanpling protocol which the
Renedi al Applicant has done for its prelimnary review
of the viability of the site, then those actual costs
wi || be binding upon the Agency for the purposes of
determ ning the anpunt of the credits.

The final prong deals with approved activities for
which the costs are only estimated. 1In this event,
the Agency's determnation that the activity is proper
for the renmediation of the site will only be subject
to review for the purposes of determ ning the actua

cost incurred for that activity and whether that cost
65
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i s above, or below the estinmate contained in the
prelim nary budget.

The RCGA believes that this approach will provide
an applicant, once its Renedial Action Plan has been
approved, the necessary level of certainty that it
will receive tax credits and that there will be no
further question regarding the eligibility of the
activities undertaken at the site. |If the Agency
believes that there is sufficient reason for
undertaking a certain activity, then that should end
t he di scussion regarding the eligibility and necessity
for those costs. W believe that the approval of the
Renedi al Action Plan shoul d be evidence that the costs
are eligible for all purposes under the Act.

Therefore, the RCGA woul d suggest that the Board
consi der new | anguage in Section 740.725 as foll ows:

(c)(1) If the Agency has approved a Renedi al
Action Plan in accordance with Section 740.450, then
the costs associated with the activities of the
approved Renedi al Action Plan should be considered
eligible renmediation costs. Only the costs associ at ed
with activities contained in an approved Renedi al
Action Plan will be eligible costs for the purposes of
receiving a renediation tax credit.

(2) If the Agency has approved a prelimnary
66
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budget in accordance with Section 740.705, then upon
the subm ssion of a certification that the actua
renedi ati on costs incurred for the devel opnent and

i npl enentati on of the Remedial Action Plan are equa
to or less than the costs approved by the Agency's
final determ nation on the budget plan, then the
Agency shal |, absent fraud or further review pursuant
to Section 740.710(c) approve the eligibility of
costs.

The RCGA bel i eves that the above | anguage will
address the concerns of devel opers that the Renedi al
Action Plan will not be nodified so as to excl ude
costs which were associated with activities approved
by the Agency. The proposed | anguage will give the
Agency the flexibility to address changes in the
esti mated costs which often arise in the
i npl enentati on of the Remedial Action Plan

Turning to the second issue regarding the
classification of sone costs as ineligible for
determ ning the proper tax credit due, as was stated
above, the RCGA believes that if a Renedial Action
Plan is approved, then the costs associated with the
approved activities should necessarily becone eligible
costs. If the changes proposed by the RCGA regarding

the prelimnary budget review are accepted, then the
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majority of its concerns regarding the costs which the
Agency considers ineligible as outlined in Section
740.730 will nostly be addressed. The RCGA beli eves,
however, that many of these costs should be considered
eligible costs and the | anguage, in sone instances,
should be nodified. W wll, therefore, address each
costs for which we have concerns.

Section 740.730 (e) nmakes costs that m ght
otherwi se be reinbursable ineligible if the Renedi al
Appl i cant receives reinbursenment froman insurance
policy, federal or state grants, or the Leaking
Under ground Storage Tank Fund ineligible. The RCGA s
objection to this exclusion will be addressed later in
nmy testinmony. Therefore, the specifics of our
concerns will be nore fully discussed bel ow.

Section 740.730(f) prohibits costs which are
associated with "material inprovenents which serve
incidentally as engi neered barriers and are not
primarily designed or intended to elimnate or
mtigate exposures to, or migration of regulated
subst ances. "

It is inmportant that the Agency clarify under what
ci rcunst ances a cost woul d be denied. The application
of this restriction on a Brownfields project is

i mportant. There are a nunber of industrial
68
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structures which can be incorporated i nto engi neered
barriers. Parking lots can be relocated to provide
caps. Loading docks can be constructed to incorporate
berms to prevent the migration of contam nants. These
are but two exanples of structures which can have
multiple uses. It does not nake econom c sense to
require the construction of two structures when one
can provide the benefit of two. Creative design
changes shoul d be encouraged to make these projects as
econom cal ly viabl e as possible by incorporating a
nunmber of uses into one structure.

At the hearing in Chicago, the Agency seened to
indicate that it agreed with the above exanple.
Therefore, sonme nodification of subparagraph (f) would
be appropriate. The RCGA woul d propose that this
Section be nodified to read as foll ows:

(f) Costs associated with material inprovenents
whi ch serve incidentally as engineered barriers and
are not primarily designed or intended to elimnate or
mtigate exposures to, or migration of regulated
subst ances except that if the inprovenent is part of
an approved Renedial Action Plan, then the costs
associ ated with the inprovenent shall be considered an
el igible cost.

The RCGA agrees with the questions posed by the
69
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Board regardi ng the inconsistency with the Underground
St orage Tank cost regul ations as they apply to Section
740.730(h). It seens unfair that a Renedi al

Applicant, who is undertaking a renediation effort for
which it is not required to do, should find that
wrongful acts of third persons over whomit has no
control will make the Renedi al Applicant liable for
costs associated with such wongful acts. Therefore,

t he RCGA woul d propose that the | anguage of 732.606(c)
be i ncorporated here as well. Section 740.730(h)
shoul d then read:

Costs incurred as a result of vandalism theft, or
fraudul ent activity by the Renedial Applicant or the
Agent of the Renedi al Applicant;

Section 740. 730(k) excludes costs which appears to
be inconsistent with Section 740.725(15). At the
hearing in Chicago, the Agency indicated that it
i ntended to address incidents involving negligence by
the Renedial Applicant or its contractors. That being
so, it would be appropriate to have sone clarification
of the reasons such costs are considered ineligible.
Therefore, the RCGA woul d suggest that the | anguage be
nodified to read:

Costs associated with the repl acenent of

above- grade structures destroyed or danmaged during
70
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renedi ati on activities due to negligence by the
Renedi al Applicant or the agent of the Renedi al
Appl i cant;

Section 740.730(1) makes costs for obtaining
generator identification nunbers ineligible. At the
hearing in Chicago the Agency indicated, as they had
shown in the proposed rules, that these costs are
i neligible because of abuses in the Leaking
Under ground Storage Tank programwhich led to inflated
costs. Because the RCGA believes that this is a
necessary cost associated with the renedi ati on
project, particularly with respect to the disposal of
contam nants of concern it woul d propose the foll ow ng
nodi fi cati on:

Costs associated with obtaining a special waste
generator identification nunber in excess of $250.00
or the actual time spent in obtaining the permt as
certified by the Renmedi al Applicant or the agent of
t he Renedi al Applicant.

Section 740.730(m disallows attorneys' fees
except in very limted circunstances. These
ci rcunst ances do not include duties which are normally
within the duties of counsel such as the preparation
of contracts and so on. Such costs are, however,
eligible costs as set forth in Section 740.725(a)$%).
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In addition, contrary to the assertions of the Agency
i n Chicago, discussions with the Agency regardi ng
target clean up levels often involve matters of
statutory or regulatory interpretation. Such
activities are matters which involve the practice of
law, for which attorneys are the proper individuals
for undertaking such negotiations. Any position by
the Agency to the contrary or which all ows individuals
other than attorneys to prepare contracts and ot her

| egal docunents encourages the unauthorized practice
of law. This cannot be the intended consequence of

t he Agency's prohibition on attorneys fees.

Therefore, at a m nimumthe | anguage of subparagraph
(m nust be nodified as foll ows:

Attorneys fees, except for those attorney services
provided in appeals to the Illinois Pollution Control
Board pursuant to this Part 740 where the Board rul es
in favor of the Renedial Applicant as petitioner and
t he Board has not authorized paynent of the
petitioner's legal fees, or incurred for the
preparati on of an application for an Environnenta
Renedi ati on Tax Credit, or arising out of the Renedial
Applicant's participation in the Site Renediation
Programto the extent such services arise out of the

preparati on of |egal docunents or involve the practice
72
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of | aw.

Section 740.730(n) is unnecessarily limted inits
application. For exanple, simlar |anguage is found
in Section 732.606(h) which provides, "purchase costs
for non-expendabl e materials, supplies, equipnent or
tool s, except that a reasonable rate may be charged
for the usage of such materials, supplies, equipnent
or tools.” Under the IEPA's proposed rul es that
change i s made

Section 740.730(s) makes costs for "unnecessary"
tests ineligible. The RCGA believes that if a test is
approved in a Renedial Action Plan, then that test is
by definition necessary. Therefore, if the RCGA s
approach that costs associated with approved renedi al
activities is adopted, this Section should be nodified
as follows:

(s) Costs not associated with the approved
Renedi al Action Plan, including inproperly conducted
activities, such as data collection, testing,
measur enent, reporting, analyses, nodeling, risk
assessnent, or sanple collection, transportation
measur enent, anal yses, or testing:

Sections 740.730(w) (x)(y) and (bb) are costs that
shoul d be considered eligible if the costs are

contai ned in an approved Renedial Action Plan. If so,
73
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then the costs should be eligible.

Wth respect to the third issue, at the hearing in
Chi cago, the Agency characterized the RCGA's Public
Comment s regardi ng objections to Section 740.710(a) (4)
as "doubl e dipping." Such a characterization
m sstates the objections to that Section. The Section
requires an applicant to certify that "none of the
costs included in this application have been or wll
be reinbursed fromany state governnment grant, the
Under ground Storage Tank Fund, or any policy of
i nsurance. "

According to the Agency, the statutory support for
this limtation is found at 35 ILCS 5/201(1) of the
state incone tax act which allows a tax credit against
II'linois incone taxes for "certain anmounts paid for
unrei nbursed eligible remedi ati on costs as specified
in this subsection.” RCGA s understanding of the
Agency's interpretation of this Section is that
because a Renedi al Applicant is reinbursed for costs
by any state governnment grant, the Underground Storage
Tank Fund, or any policy of insurance the costs then
cannot be "unrei nbursed" costs. However, this
position msconstrues the provisions of the Section
Subpar agraph (1) goes on to state that:

For purposes of this Section, "unreinbursed
74
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eligible remedi ati on costs" neans costs approved by
the Illinois Environmental Protection Agency under
Section 58.14 of the Environmental Protection Act that
were paid in perform ng environnental remediation at a
site for which a No Further Renedi ation Letter was

i ssued by the Agency and recorded under Section 58.10
of the Environnental Protection Act, and does not nean
approved eligible renediation costs that are at any

ti me deducted under the provisions of the Interna
Revenue Code. Then it goes on to say, in no event
shal I unreinbursed eligible renediation costs included
any costs taken into account in cal culation an
environnental renediation credit granted agai nst a tax
i nposed under the provisions of the Internal Revenue
Code.

It is apparent that the plain reading of the
statute excludes only costs for which a federal tax
deduction or credit is to be taken. Therefore, there
is nothing in the Act that would require the
certification in Section 740.710(a), nor is there any
statutory authority, which would allow the Agency to
prevent the granting of tax credits if an applicant
were able to recoup some of its costs from ot her
sour ces.

To put this another way, the requirenment of the
75
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proposed regul ati on seriously inhibits an applicant's
ability to finance a deal by requiring the applicant
to offset other sources of financing against the tax
credits. In the case of a Brownfields redevel opnent
project, the applicant is undertaking a renediation
effort, which it would not ordinarily be required to
take. In fact, the Act prohibits the awarding of a
tax credit to an individual who cannot denonstrate
"that the release of the regul ated substances of
concern for which the No Further Renediation Letter
was i ssued were not caused or contributed to in any
mat eri al respect by the Renediation Applicant.”

Brownfields projects are inherently riskier, may
give rise to future liability and are difficult to
finance. These credits are but one tool to create a
cl eaner environnent in the State of Illinois. 1In and
of thenselves, they are insufficient to finance the
entire project. Therefore, they should not be
required to be offset by other sources of funding,
particularly when there is no statutory authority to
do so.

VWil e the RCGA believes that the Agency is w thout
authority to place the linmtation discussed here,
shoul d the Board agree with the Agency's

interpretation of the statute, then it shoul d consider
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a nodification of the inpact of the proposed
regul ations on this topic. At the hearing in Chicago,
the Agency indicated that it did not intend the inpact
of the imtation to preclude the Renedi al Applicant
from accepting rei nbursenent for costs which exceed
the value of the tax credit. For exanple, the Agency
stated that if a site contained two underground
storage tanks; one eligible for reinbursement fromthe
fund, the other not eligible, then credits could be
obtai ned for the renedi ati on associated with the tank
not subject to rei nbursement fromthe fund

Taking this position to its |ogical conclusion
then, if there are a nunber of contam nants which are
to be addressed, then the fact that the tank fund may
rei mburse the applicant for costs associated with a
petrol eumrel ease should not affect the ability of the
Renedi al Applicant to receive tax credits for costs
associ ated with those other contam nants. Simlarly,
if the cost of renediating the property exceeds the
value of the tax credits, then the Renedial Applicant
shoul d be able to receive reinbursenment from ot her
sources. For exanple, if the total cost of
renediating the site is three mllion dollars, of
whi ch only $600,000.00 is eligible for tax credits and

t he Renedi al Applicant receives a grant of
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$400, 000. 00, insurance proceeds in the anmount of one
mllion, and tank fund noney in the anount of

$100, 000. 00, then there is still $900, 000.00 of

unr ei mbur sed costs.

The RCGA believes, for the reasons set forth above
that the applicant should still be able to receive the
full value of the tax credit. |In other words, the tax
credits should not be offset against other
rei nbursements fromthe three sources |isted above
It may be appropriate then to revise the provision to
affirmatively state that reinbursements fromany state
or federal governnent grant, the Underground Storage
Tank Fund, or any policy of insurance shall not
preclude the award of tax credits.

Finally, at the hearing in Chicago two matters
were raised by the Board on which the RCGA would |ike
to comment. There was an indication that the Board
has concerns whet her Section 740.725(a)(15) dealt with
remedi ati on costs. The RCGA believes that the costs
addressed in the Section nust remain. This provision
gi ves the Agency and the Renedi al Applicant the
flexibility to address particul ar i ssues which may
affect the overall viability of a Brownfields
project. Because these sites are being renedi ated by

an entity with no responsibility to do so, it is
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necessary that the flexibility remain so that such
projects will be encouraged.

The RCGA shares the Board's concern regarding the
| anguage of Section 740.730(d). It would like to work
with the Agency to ensure that activities which nust
be performed subsequent to the issuance of a No
Further Action Letter are eligible for the tax credits
if the activity is part of the Renedial Action Plan

Agai n, the RCGA appreciates the opportunity to be
a part of this very inportant undertaking. W | ook
forward to working with all parties in the future to
i npl enent the tax credit programand to ensure its
benefits to the People of Illinois and to renediate
sites which woul d not otherw se be addressed.

I would like to add that the RCGA believes that it
is inappropriate to conpare the LUST Programto this
program It is inportant to point out that those in
the LUST Program and many in the Site Renediation
Program cont ani nated the property and that those who
woul d be eligible for this tax credit did not
contami nate the site. It seens that the Illinois
Envi ronnental Protection Agency, through the revisions
proposed today, may be setting a higher standard for
t hose who voluntarily clean up a site that they did

not contam nate than for those under the LUST Program
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who did contaminate the site

| would be happy to answer any questions.

HEARI NG OFFI CER Mc@ LL:  Thank you very much.
Let's go off the record.

(Whereupon a short recess was taken.)

HEARI NG OFFI CER McG@ LL: Al right. Back on the
record.

Does the RCGA have any additional testinony they
would I'ike to present at this point?

MR SCHM TTGENS: | don't think so. Ready to
forge ahead.

HEARI NG OFFI CER M@ LL:  Ckay. At this point we
will proceed with questions for the RCGA's w t nesses.

Does t he Agency have any questions?

MR WGCHT: W would like to thank the RCGA for
their participation in the devel opnent of the proposa
and for reviewing drafts last fall before the proposa
was submitted. W would also like to thank the RCGA
for their participation in these hearings. oviously,
we still have sone differences of opinion, but it has
been hel pful that they have identified i ssues and
brought a different perspective, and we think we can
all benefit fromthat and use the discussion to
clarify the rule and nmake it the best rule we can.

Wth that in mnd, we think we understand the
80
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RCGA' s testinony so we don't have any questions with
regard to clarification. However, we would reserve
the right to respond to any of those points in witten
comments or whatever procedures the Board decides
shoul d follow these hearings. W may have nore to say
inreply at a later date, but as far as questions to
clarify points of the testinony we have none.

HEARI NG OFFI CER Mc@ LL:  Thank you. Before the
Board proceeds with its questions, does anyone el se
have any questions? Seeing none, the Board has a few
guesti ons.

Referring to page four of the testinony of Kel sey
Lundy, up at the top of page four, proposed Subsection
(c)(1) to Section 740.725, fromreading that, that
subsection is not Iimted to situati ons where
prelimnary budgets are approved. |In this subsection
is the RCGA suggesting that any costs, no matter how
hi gh, shall be eligible as long as it is incurred in
perform ng an activity contained in an approved RAP?

(M. Schmttgens and Ms. Lundy confer briefly.)

MS. LUNDY: | think that our point in including
that is that activity itself would be eligible and
that the third prong, referring to the estimated cost,
that if the estimated cost -- if the actual costs were

to go over the estimated costs then that would kick in
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the Agency's ability to come in and determ ne
reasonabl eness.

HEARI NG OFFI CER Mc@ LL:  Thank you. Referring to
the | ast sentence there in the same subsection (c)(1)
that the RCGA is proposing, that actually reads like a
[imtation. 1s the second sentence of (c)(1) actually
alimtation that would preclude, for exanple, site
i nvestigation costs incurred prior to the devel opnent
of a Renedial Action Plan?

M5. LUNDY: No, it would not because ny
understanding is that those activities are generally
i ncluded in the Renediation Action Plan when put
toget her so we do not believe that it would preclude
t hose costs.

HEARI NG OFFI CER Mc@ LL:  Thank you. Does the RCGA
believe it is permssible to allow attorney fees to be
eligible at all w thout specific statutory authority?

MS. LUNDY: Yes.

HEARI NG OFFI CER McG LL: Do you have any basis for
that or do you want to flush that out at all?

(M. Schmttgens and Ms. Lundy confer briefly.)

M5. LUNDY: We believe that there is authority to
i nclude legal fees in professional fees because
eligible cost was purposely not defined in the

statute, so that the Illinois Environnmental Protection
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Agency as well as other groups could, as we have been
doing up to this point talking about what that
definition of eligible cost would be, we believe it is
within that perineter that |egal fees could be

i ncl uded.

HEARI NG OFFI CER Mc@ LL:  Thank you.

BOARD MEMBER HENNESSEY: As a followup to that
guestion, the | anguage that you have proposed for
subparagraph (n) of 730 on page seven of your
testinmony, you refer to basically this would nmake
eligible costs those attorneys fees arising out of an
RA's participation in the Site Renediation Programto
the extent such services arise out of the preparation
of legal docunments or involve the practice of |aw

Is this | anguage going to require the agency to
det erm ne what invol ves the practice of |aw?

(M. Schmttgens and Ms. Lundy confer briefly.)

MS. LUNDY: | think that probably the definition
needs to be worked on nore. But | think that what our
point is is that there are situations in -- you know,
during the remediation of a Brownfield site in which
such as negotiations with the Agency on tier |evels,
et cetera, would necessitate the use of an attorney
and so maybe the specifics maybe need to be spelled

out alittle bit nore.
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BOARD MEMBER HENNESSEY: Yes, | think it would be
hel pful. \Wen you are | ooking at those specifics | am
al so wondering if when you tal k about negoti ati ons
with the Agency do you actually nean tine spent
with -- between an RA's attorney and the Agency or
woul d you al so include tinme spent preparing for those
negoti ati ons.

(M. Schmttgens and Ms. Lundy confer briefly.)

M5. LUNDY: Yes, | would say that would be
correct, that it would include both.

BOARD MEMBER HENNESSEY: Ckay.

HEARI NG OFFI CER McG LL: Does the RCGA interpret
the word, quote, unreinbursed, end quote, in Section
201(l) of the Illinois Income Tax Act to nean only two
t hi ngs, nanely renedi ati on costs that are, one, not
deduct ed under the Internal Revenue Code or, two, not
used to calculate a renediation tax credit against a
tax i nmposed under the Internal Revenue Code?

M5. LUNDY: That is correct.

HEARI NG OFFI CER McG LL: Referring to the exanple
provi ded on page ten of your testinony, is the
$600, 000. 00 figure referring to an Internal Revenue
Code tax credit?

M5. LUNDY: No. Wat the $600, 000.00 cost is

attributable to is that the amount -- there are caps
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that apply and first you have to neet a threshold for
$100, 000. 00 in order for your site to becone eligible
for the tax credit. Then the ceiling is $700, 000. 00.
The point behind the caps was that the Ofice of the
Governor wanted to and the Illinois Environnenta
Protecti on Agency believed that sites under

$100, 000. 00 were al ready being addressed and we wanted
to target those larger sites. So that's where the
$600, 000. 00 cones from

HEARI NG OFFI CER McG@ LL:  In your testinony you
note that structures like parking |Iots may serve as
engi neered barriers, and that it does not make
econom ¢ sense to require the construction of two
structures when one can provide the benefit of two.

I ndependent of any tax credit, doesn't the Renediation
Appl i cant al ready have an econom c incentive not to
build two structures if only one will do, nanely
avoi di ng the expense of building the second structure?

(M. Schmttgens and Ms. Lundy confer briefly.)

M5. LUNDY: The answer to your question is yes. |
thi nk that what our reasoni ng behi nd enphasi zi ng t hat
point was that we were worried that the |anguage from
t he Agency may have | eaned too heavily on disall ow ng
cost if it was nore of an econom c benefit than an
engi neered barrier. W wanted to point out that it
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could be interpreted either way. W believe that if
both can do -- if building a parking |Iot and al so
doing the cap would do two things and one it should
automatically be an eligible cost. So we wanted to
clarify that, that if it can do both that it would be
and it wouldn't side nore on whether it was an
econom ¢ benefit or whether it was an engi neered
barrier.

HEARI NG OFFI CER McG LL:  The last two questions
rel ate to | anguage that the Agency has presented
today, and if you are prepared to respond to these
guestions that would be great. Does the RCGA agree
with the newly proposed Section 740.725(a)(15) as
presented by the Agency earlier today?

(M. Schmttgens and Ms. Lundy confer briefly.)

HEARI NG OFFI CER Mc@ LL: It is on page five of
Exhibit 2.

M5. LUNDY: We would like sone time to further
| ook at that.

HEARI NG OFFI CER Mcd LL:  Sure.

MR SCHM TTGENS: M. MG ||, we understand that
t he Agency was under really tight deadlines to get
with you. Just as it is the Board's first | ook at
this, it is ours. W anticipate that we will have

many conmments on those proposals.
86

KEEFE REPORTI NG COVPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARI NG OFFI CER Mcd LL: | understand. Thank
you. The last question, | wondered if you had a
chance to look at -- if you had any reaction to the

Agency's proposed approach in Section 740.715(c) on
pages three and four of Exhibit 2 regarding |ine
itens?

M5. LUNDY: | would say that at our first glance
we agree with what the Agency has proposed, although
we do have sone concerns on page four, that |ast part
of the last sentence. It says as if no budget plan
had been approved. That does rai se sone concerns wth
us. We would like to see that possibly there could be
some sort of letter that woul d acconpany the
certification as far as justification as far as why
they went over the budgeted cost, but that that
initial budget review would not be conpletely
di sregar ded.

HEARI NG OFFI CER McG LL:  You nean not conpletely
di sregarded for a line itemthat was exceeded?

MS. LUNDY: (Nodded head up and down.)

HEARI NG OFFI CER Mc@ LL:  Thank you. Do any of the
Board Menbers have any questions?

Does anyone el se have any questions for the RCGA' s
Wi t nesses?

MR SCHM TTGENS: | think M. Voyles would like to
87
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make a couple of comments just to illuminate further
Ms. Lundy's testinmony with respect to it is inportant
to understand the differences between the LUST Program
and this Brownfield tax credit program M. Voyles is
intimately involved in those issues. He confronts
themall the tinme. | think it would be useful to the
Board just to let himmake a couple of coments in
that regard.

HEARI NG OFFI CER Mc@ LL:  Sure. Thank you.

ERI C VOYLES,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR, VOYLES: The primary difference, as | see it
when you start to consider the individuals that are
maki ng these type of investnents for renediation, when
you | ook at a LUST type issue primarily you are
| ooki ng at soneone who has been involved with a
problem an environmental problem in which they are
cl eaning up a problemthat they thensel ves have
sonehow been associated with

VWhen you are | ooking at a Brownfield issue, there
is many different aspects that cone into play. Wen
you | ook at a devel oper who is coming in to do a
Brownfield project, you know, that's even sinplifying

the statenent. \When you | ook at the Brownfield
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devel oper, they are trying to nake a deci sion on where
they are going to put their noney. Are they going to
put it into a Geenfield or are they going to put it
into a Brownfield.

So at the first pass you have to cone up with a
way to even level the playing field so that the issue
of do | redevelop a Brownfield even becones
econom cal ly plausi ble. Wen you go about doing the
Brownfield redevel opnent, there is a multitude of
i ssues that cone into play that can at any point al ong
the way throw the entire project out the wi ndow. You
know, going back to the project that I am npst
famliar with, which is the Oanens-111inois project, we
have found that over the |last six years that we have
been working at trying to get themto the point where
they will commit to the buy the property, that we have
had to re-exam ne the financial commitnents in the
projects at nmultiple Ievels.

The bi ggest conponent of that is when you try and
| everage what you can get in the form of conventiona
financing or what you can get as far as public
participation, as those variables becone | ess crystal
in other words, as they becone nore hazy, noving
targets, so to speak, it gets very, very difficult to
assign an actual dollar anount of what the project is
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goi ng to cost.

As that starts noving around, because nost of the
time in these projects they are |ooking at multiple
| ocations, because they are operating their business,
they are trying to determine aml| going to do a
project in North Carolina as opposed to a project in
II'linois, the nore that the cost on this cannot be
hanmered down and be nore specific on the front end,
you actually get to a point where the project becones
less likely to be doable.

So it is very inportant to see that these people
are coming in to actually do these projects because
they see that there is an economic potential here. As
conpared to what | have normally seen with the LUST
Progranms, they are cleaning up a property that they
already own, and it has some repercussions to do with
the fact that the contam nation has been sonehow or
anot her associated with their own activities.

HEARI NG OFFI CER Mc@ LL:  Thank you. Does the RCGA
have any additional testinmony today? Okay. W have
an additional question.

BOARD MEMBER HENNESSEY: This is to Ms. Lundy. On
730(h) you woul d propose to revise this description of
the ineligible costs and the Agency woul d excl ude

costs incurred as a result of the negligence of the
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Renedi al Applicant or its agent in addition to such
costs resulting fromvandalism theft, or fraudul ent
activity.

Do you object to the -- do you agree with the
Agency's proposal that the RA's cost that it may have
negligently occurred should be ineligible?

MS. LUNDY: If | understand that you said, that if
a cost that is incurred was because of negligible --
negl i gence, there we go, that it would not be
eligible?

BOARD MEMBER HENNESSEY: Ri ght.

V5. LUNDY: We woul d agree

CHAI RVAN MANNI NG The Agency's exanple, | think
was a spill or sonme sort of contam nation caused by
the RAin the renediation project, and you woul d agree
that that should not be an eligible expense? That it
shoul d be an ineligible expense?

M5. LUNDY: Correct.

CHAl RVAN MANNI NG Thank you

HEARI NG OFFI CER MG LL: Does the RCGA have any
addi ti onal testinony?

MR SCHM TTGENS: | think we are set.

HEARI NG OFFI CER Mc@ LL:  Ckay. Thanks. Does
anyone el se have any questions for the RCGA today?

Any questions for these w tnesses?
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BOARD MEMBER HENNESSEY: | guess one question. W
have been wonderi ng about how do insurance policies
work? |If you do get a tax credit, and maybe there is
no one sinple answer to this question, but if you are
able to get a tax credit under this program would the
i nsurance policy prevent you fromgetting insurance
for that anount of the benefit?

MR SCHM TTGENS: You better swear ne in, because
I think I can answer that question.

BOARD MEMBER HENNESSEY: Ckay.

HEARI NG OFFI CER MG LL:  Whuld you swear in M.
Schmi t t gens.

(Whereupon the wi tness was sworn by the Notary

Public.)

EUGENE P. SCHMI TTGENS, JR,
havi ng been first duly sworn by the Notary Public,
saith as follows:

MR SCHM TTGENS: | have been involved in a nunber
of projects regarding the transfer of contam nated
properties fromone seller to another. The insurance
products, as they have devel oped over even the | ast
six months, we find that they are becom ng extrenely
af f ordabl e because the insurance conpanies are getting
better at their underwiting skills. They know what

these things will ultinmately cost.
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VWhen a devel oper -- and there are a nunber of
conpani es that specialize in Brownfield
redevel opment. Wen they approach this project many
of them quite frankly, take a | ook at financing this
froma nunber of different sources. For exanple,
al t hough many insurance -- property danmage policies
today contain exclusions for contamnation or
environnental rel eases and that type of thing, many of
the policies prior to about 1972 or 1973 did not
contai n such excl usions.

So what conpanies are doing -- and | think a good
exanple is the Ovens-Corning project -- is they are
| ooking at the prior owners who are carrying this
liability on their books, i.e., the requirenment that
they remedi ate, or you are | ooking at a bankrupt
property owner who is -- you know the property is not
worth anything. But their insurance policies are part
of an asset which can be reached.

The insurance policies, you can go back to the
1960, 1970 policies and receive rei mbursenent fromthe
prior owner. What you nmay al so get there is, for
exanple -- there are a ot of Brownfield sites being
held in the inventory of Fortune 500 conpanies,
because they don't want to nmess with site renediation

prograns or anything else like that. There is stuff
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there and as long as the release hasn't left their
site then some will take the position that they don't
have to do anyt hi ng.

So these properties are lying under utilized,
un-utilized and abandoned. They are magnets for
peopl e who cone in and damage them and vandal i ze t hem
They are magnets for crine and that type of things.

But they are never going to cone off the books because
there is no real reason for themto do it because of
the fear of liability.

So what often happens is that some of these |arger
conpani es can go to those owners and, say, |ook, we
wiill take it. We will do -- we will fully indemify
you through these insurance products to turn this
property and put it back to a useful purpose. Wat we
want you to do -- they may either contribute. The
owner may donate the property and contri bute noney.
The owner may open up and make their insurance
products avail abl e.

But the inmportant thing to remenber is that these
are put together in pieces. Wat | think the RCGA is
nost concerned with, aside fromthe fact that we truly
believe there is no statutory justification for
renoving these, it is inportant to realize that these

are -- this is really an econom c devel opnent. You
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can't approach it fromthe strict SRP or LUST fund.
It won't work that way. You can't do it. You have to
be creative.

I think the whole intent of the legislation was to
be creative to allowthis to be just one piece in the
econom ¢ devel opnent package. You will often see
t hese projects include TIF noney, local tax credits,
the feds are getting into it. The state is just one
small piece. Qite frankly, at 25 percent only up to
$700, 000. 00, that is not going to make a difference in
a lot of the projects that are being done.

So it is very, very inportant that this Board

consider the fact that this is just one piece. | have
ranbled. | don't knowif | answered your question
BOARD MEMBER HENNESSEY: Well, it has been very

interesting. M question was a little nore narrow.

MR, SCHM TTGENS: Ckay. Sorry.

BOARD MEMBER HENNESSEY: You provided a nice
background for it. | amwondering if the Agency's
concern about what they call double dipping is even
justified if, for exanple, an insurance conmpany knows
that you are going to get a tax credit, so sone of the
nmoney that you are spending for renediation you are
effectively getting back through a tax credit, would

an i nsurance conpany say there is no loss here, so to
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the extent you have a tax credit you can't claim
agai nst the insurance policy.

MR, SCHM TTGENS: Short of litigation, there is
al ways going to be give and take. If | were
representing an insurance conpany and | knew t hat
there was an eligible tax credit, I wll say, |ook, I
will give you noney for cost of settlenent, but you
are going to get this $150, 000.00 that you can use

over five years at $40,000.00 a clip. Sure.

Absolutely. It is a negotiating point, just |ike any
ot her deal
The sane, | think, could be true with respect to

grant prograns. The sanme can be true with respect to
even incone tax. But the problemis that, you know,

if you say -- our concern is the way that the | anguage
is read now the Environnental Protection Agency can
say you are witing those off, you are using -- you
know, there is nore than $150, 000. 00 that you are
bei ng rei mbursed, and you are going to wite them off
dol ar for dollar.

Al we are saying is we maybe could live with,
maybe, assumi ng that the Board accepts the Agency's
interpretation of what the statute actually says, we
maybe can live with you witing off -- you know, for

exanple, if the project is three million dollars and
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you get everything where you are going to eat into

t hat $150, 000. 00, say, down to $100, 000. 00, we mi ght
be able to live with, and | have not tal ked to our
menber shi p, but we mght be able to |ive with saying,
okay, you are going to offset that a little bit. But
we don't think the offset should be bottomup. It
shoul d be top down. That's the point. That's what we
are trying to reach.

We are concerned that these projects -- you know,
and perhaps based on some of the conments today
perhaps it would be hel pful when we have the next
opportunity to conment to give nore background as to
how t hese deals are put together. | amnot so sure
t hat has been put on the table.

BOARD MEMBER HENNESSEY: Yes, | think that would
be useful in your public coment.

CHAl RVAN MANNI NG Your position, just so that
understand it, is that the statute allows for a tax
credit even if 100 percent of the remedi ation costs
wer e rei nbursed through other mechani sns? That woul d
be your -- your position is that the statute actually
allows for the tax credit anyway?

MR SCHM TTGENS: Except if you are using as an
of fset against only the federal incone tax, or either

a tax credit or a straight deduction off your incone
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tax. That's our reading of the statute. | believe
that is the only -- that's our official position

BOARD MEMBER HENNESSEY: What if the costs of the
environnental renedi ation are capitalized so that they
are added to the basis for the property?

MR SCHM TTGENS: Now you are asking a tax
guestion, and I don't even do ny own incone taxes.

BOARD MEMBER HENNESSEY: | guess there is sone tax
benefit because you get a higher basis but you may not

realize that tax benefit for quite sonme tinme.

MR SCHM TTGENS: | guess the sinple answer is if
you are going to wite off those costs -- if you can
answer it better than I can, I will let you.

MR, ALESANDRINI: In the hypothetical | guess it

is possible that we could have that problem but if
there were that nmany easy ways to fund Brownfield
projects we wouldn't be here right now anyway. |

mean, that's -- frankly, | don't see any basis in that
really in reality. Because if sonebody can get that
kind of financing they are not going to take the tine
and the effort it takes to go through the

adm ni strative concern to do this. They could nmake it
go a lot quicker without dealing with the program So
| don't think that is ever going to come up.

HEARI NG OFFI CER Mcd LL: Does the RCGA have any
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addi ti onal testinony?
MR SCHM TTGENS: No, we don't.
HEARI NG OFFI CER Mc@ LL:  Thank you. Does anyone
el se have any questions for the RCGA w tnesses today?
MR WGCHT: We don't have questions but there
m ght be a couple of points that we would like to
respond to nore in the formof, | guess, rebuttal for
want of a better word. 1Is there an opportunity for
that today, just a couple of brief points?

HEARI NG OFFI CER McG LL:  You woul d like to provide
testi mony?

MR WGCHT: Yes, additional testinony.

HEARI NG OFFI CER Mcd LL:  That is fine. Does
anyone el se have any questions for the RC&AA s
Wi t nesses today? Seeing none, the Agency would |ike
to provide sonme testinmony in response to the testinony
of the RCGA

MR KING W would like to touch on four points
that were kind of raised by the RCGA's testinony and
some of the responses on the questions. | wll |et
M. Eastep handle the first point. This was rel ated
to the question as to the -- the question was rel ated
to whet her the | anguage being proposed in 725(c) (1)
would be limting. | believe the Hearing Oficer

asked that question as to the second sentence.
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| think the response -- Iimting the terns of
i ncorporating the cost from prior phases. And
bel i eve the response fromthe RCGA was that it would
not be limting because those costs are rolled into
the Renedial Action Plan anyway. M. Eastep was going
to tal k about that.

MR, EASTEP: That's not necessarily the case.
VWhat we have seen over the | ast couple years, and
think we had 194 or 198 applications to the SRP | ast
year and about 150 the year before that for the
predecessor program W see site investigations
com ng in independent of the Remedial Action Plan

In sone cases, depending on the size of the
facility and the clean up, maybe the site like the
Onens site, it is very large and very old and very
conplicated, they mght come in with a couple
different site investigation plans and then they m ght
do their renedi al objective plan, and then after they
have done all of that then they come in with the
renedi al action plan. In other instances they cone in
wi th the whol e thing.

In sone very sinple cases they come in with the
site investigation plan, the renedi al objective, the
renedi al action, and the closure certification report

or the conpletion certification report. Sitting here
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I couldn't even project or estimte how many of each
di fferent kind have cone in because it is just really
very, very varied. You would see what | would term
eligible costs comng in at different phases of the
pr ogr am

BOARD MEMBER HENNESSEY: But you woul d agree that
site investigation costs are eligible costs?

VMR EASTEP: Yes, as well as the establishnment of
renedi al obj ecti ves.

MR, KING The second part we wanted to tal k about
was in there testinony they had in several places used
t he phrase, contained in an approved RAP. That woul d
be kind of the phrase that was contained in an
approved RAP, it would then nmake it automatically
eligible. 1 think that there is a m sunderstandi ng as
to what these Renedial Action Plans really |ook Iike
when we get them Sonetines they can have very
conprehensive | evels of information

For instance, they will tell us a | ot about what
ki nd of devel opnent is going to occur at the site.

You know, for the Owens-Illinois project, if and when

we see a Renedial Action Plan on that, | amsure there
is going to be a very lengthy discussion as to how the
overal |l project is being designed and bei ng devel oped,

you know, what kind of buildings, what kind of
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potential tenants, what kind of potential -- what the
| andscaping is going to look like and all of that. W
encour age that kind of description because it hel ps us
to understand the nature the project.

Now, we don't want to go through and exclude al
of that kind of information fromthe plan, because it
is good information for us to have. On the other
hand, we don't want to just -- we wouldn't want to
just approve the plan and say just because we approve
the plan that entire devel opment is now eligible for
the tax credit. You know, it would be -- |ike, one of
the items we excluded was, you know, | andscapi ng,
vegetative cover, trees shrubs and aesthetic
considerations. Well, that is sonething that would be
good to describe in a plan so we know how the entire
thing is going to | ook.

But just because it is described there doesn't
mean it is necessary to -- for the environnenta
protection and the public health protection aspects of
the project. W are -- we have stayed away fromt hat
ki nd of | anguage because we see these docunments as
being a fairly conprehensi ve description of what is
goi ng on on the project.

The third item]l wanted to nmention, we tal ked a

little bit about the LUST Program and the SRP Program
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There is no question that there is big differences
here. W would agree with that. Wat we have done
with the eligible versus ineligible itens is to | ook
at what was fundanentally being called eligible or

i neligible.

In both of themyou are looking at is this
activity part of corrective action, is it part of
remedi al action. And that's the focus on either one
of those as to the paynent or the credit side of
things. So we were just trying to use our experience
in focusing on what is a corrective action, draw ng
fromthe LUST Program and buil ding on that here.
There is no question that there is big differences
bet ween prograns in terns of the liability and those
kind of issues. W are certainly not trying to put
those in the same basket.

The final point | wanted to tal k about, | just saw
this recently. This is, | guess nore for the Board's

i nformati on purposes. But | believe there was a bil

introduced and | believe it is SB1291. | don't have
the -- | think there was al so a correspondi ng House
Bill introduced. That bill would nodify 201(1), Sub

(i), the section we have been tal king about relative
to this cross over with the Internal Revenue Code.

That bill, if it becane law, would elinmnate the
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references to the Internal Revenue Code. So, in
essence, if it becane |aw then a person who is
deducting renedi ati on costs agai nst the Internal
Revenue Code coul d al so use those sane costs as a
credit on the state |evel.

But there is another -- with the | anguage that was
bei ng proposed to be deleted there, there still would
be an issue of whether things were otherw se
unrei nbursed. It doesn't strike the entire concept.

It just strikes out that sub provision. At |east |
guess sonebody thought that was an i ndependent
concept. So | just kind of threw that out as a point
of information relative to the ongoing |egislative
proposal .

That concl udes our conmments on rebuttal. Thank
you.

HEARI NG OFFI CER Mc@ LL:  Thank you. Does anyone
have any questions for the Agency regarding their
addi ti onal testinony? Seeing none, we are going to go
off the record for a nonent.

(Di scussion off the record.)

HEARI NG OFFI CER McG LL: Let's go back on the
record, please.

Does anyone else wish to testify today? Seeing no

response, | will nove on to a few procedural matters
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to address before we adjourn

Actually, let's go off the record.

(Di scussion off the record.)

HEARI NG OFFI CER MG LL: Wy don't we go back on
the record.

Due to the statutory deadline the Board is
operating under, public comrents nust be received by
the Aerk of the Board no later than 4:30 on March 19,
1998, to insure that the conments will be considered
by the Board in its deliberations as to how the
proposed rul e should read at the first notice
publication. The mailbox rule does not apply to this
filing.

Anyone may file public comments. These public
coments nust be filed with the Cerk of the Board and
if you are on the service list your public coment
nmust be sinultaneously delivered to all persons on the
service list. You should contact ne or the clerk's
office to make sure that you have an updated service
list.

Pl ease note that there will be additional tine to
file public conments. This tine period will |ast at
| east 45 days commencing on the date the first notice
appears in the Illinois Register. As | nentioned

earlier today, there is one nore hearing presently
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scheduled in this rul emaking. That hearing will take
pl ace on Tuesday, March 17, 1998, at 10:00 a.m at the
I[Ilinois State Library, the Illinois Authors Room 300
South Second Street in Springfield, Illinois. The

pur pose of the hearing is to receive testinony
concerning the Departnment of Commerce and Conmmunity
Affairs explanation for not producing an economc

i npact study on the proposed rules.

Copi es of the transcript of today's hearing should
be avail able at the Board by March 4, 1998, and
shortly after that the transcript should be avail able
t hrough the Board's hone page on the Wrld Wde Wb
which is | ocated at ww. i pcb.state.il.us/.

Are there any other matters that need to be
addressed at this tine? Seeing none, | would like to
t hank everyone for their participation today. This
hearing i s adjourned.

(Hearing Exhibits 2 through 6 retained by Hearing

Oficer @Gll.)
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STATE OF ILLINO S )
) SS
COUNTY OF MONTGOVERY)
CERTI FI CATE

I, DARLENE M N EMEYER, a Notary Public in and for
the County of Montgomery, State of Illinois, DO HEREBY
CERTI FY that the foregoing 106 pages conprise a true,
conpl ete and correct transcript of the proceedi ngs
held on the 27th of February A.D., 1998, at the
[Ilinois State Library, Room 403, Springfield,
I[I'linois, In the Matter of: Review of Renediation
Costs for Environmental Renediation Tax Credit
(Anmendnents to 35 111. Adm Code 740) in proceedi ngs
hel d before the Honorable Richard R MGII, Jr.,
Hearing Oficer, and recorded in nachi ne shorthand by
me.

I N WTNESS WHEREOF | have hereunto set ny hand and
affixed my Notarial Seal this 3rd day of March A D.,

1998.

Not ary Public and
Certified Shorthand Reporter and
Regi st ered Prof essi onal Reporter

CSR License No. 084-003677
My Conmi ssion Expires: 03-02-99
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