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Code Part 302.101;

302. 105, 302. Subpart E;
303. 443 and 304. 222
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The following is the transcript of a
rul enaki ng hearing held in the above-entitled
matter, taken stenographically by KIMBERLY A
SMTH, CSR, CRR, RDR, a notary public within and
for the County of DuPage and State of Illinois,
before Marie Tipsord, Hearing Oficer, at
100 West Randol ph Street, Room 9-040, Chicago,
I1linois, on the 19th day of My, 1997, A D.,

commenci ng at the hour of 10:15 a.m
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MS. TIPSORD: Good norning. M nane is Marie
Ti psord, and |'ve been appointed by the Board to
serving as hearing officer for the proceeding
entitled "Confornm ng Anendnents for the Great Lakes
Initiative," anendnents to 35 Ill. Adm Code
302. 101, 302.105, 302.Subpart E, 303.443, and
304. 222. The docket nunber is R 97-25.

To ny right is Dr. Tanner Grard. He's
the |l ead Board nenber in this proceeding. And next
to himon his right is M. Joseph Yi, who is also a
presiding Board nenber in this proceeding. Then to
M. Yi's right is Dr. Ron Flemal, also a nmenber of
t he Boar d.

Today we al so have with us at the far end
on ny left Any Hoogasian. She's Chairman Manning's
assistant. Next to her is Hiten Soni and next --
to ny inmediate right is Dr. Anand Rao -- M. Anand
Rao. Sorry about that.

We al so have present fromthe Board today
Chuck Fei nen and Any Muran Fel ton.

This is the first hearing in this
proceedi ng which was originally filed by the Agency
on March 21st, 1997. It is a certified Section 28.2

rul e, which neans that pursuant to 28.2 of the
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Environnmental Protection Act, it is considered a
required rule. As such, the Board is required to
go to first notice as soon as possible but in no
case later than six nmonths fromthe date of
filing. This does not appear in the Illinois
Regi ster at this tine.

The Board on April 3rd, 1997 accepted the
proposal, and on May 15th the Board granted in part
a notion by the Agency to proceed to first notice
after today's hearing. The Board has targeted
June 19th, 1997 as the first notice day. CQur
second hearing will be held on July 28th, 1997 in
Waukegan. Copies of the May 15th order are
avail abl e at the back of the room

Al so at the back of the room are sign-up
sheets for the notice and service list. If you
wish to be on the service list, you will receive
all pleadings including filed appearances and
prefiled testinony in this case. Also if you are
on the service list, you are required to file an
appearance or file with all persons on the service
list anything you wish to file in this rul emaking.

If you wish to be on the notice list, you

will receive all Board and hearing officer orders

L. A. REPORTING (312) 419-9292
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in the rulemaking. Being on the notice |ist versus
the service list does not preclude your ability to
partici pate except in conjunction with where you
have to serve orders and things Iike that and who
gets served what. |t does not preclude
participation in the public hearings.

If you have any questions concerni ng
about which of the two lists you should sign up to
be on, please talk to nme during a break, and I'I1
be happy to answer any questions. There are also
copi es of our current service and notice lists at
t he back of the room

The Board received prefiled testinony
fromthe Agency for this hearing along with a
notion to accept prefiled testinony.

I grant the notion and accept the prefiled
testinony. We will begin with opening statenents
and then proceed to the Agency's testinmony. W
wi Il have the Agency read its prefiled testinony
into the record at this hearing. W will then

all ow for questioning of the Agency. |If we have
time at the end of the day, we will allow persons
who wish to testify who did not prefile to testify

at today's hearing.
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| realize there are sone peopl e who nay
wish to testify at the July 28th, 1997 hearing. W
will set prefiling dates at the end of today for
the July 28th hearing.

Is there anyone el se here who nay wish to
testify today?

At this tine | see no one. | wll ask
that question again as the day goes on.

At this time | haven't anything.

Dr. Grard, do you wish to say anything?

DR GRARD: | would just like to say on

behal f of the Board |I'd like to wel come everyone
here to this hearing today. The Board is
appreci ative of the considerabl e anmount of work
and effort that has gone into this proposal as
reflected by what's been filed with the Board.
We | ook forward to a thorough and effi cient
rul enaki ng process, and the Board is committed to
doi ng this rul emaki ng as expeditiously as possible;
and hopefully if there are no surprises, we should
be finished in Novenber.

Thank you.

M5. TIPSORD: M. Yi?

MR Yl: No.

L. A. REPORTING (312) 419-9292
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MS. TIPSCRD: Dr. Flemal?

DR FLEMAL: No.

M5. TIPSORD: At this time we will proceed
wi t h openi ng statenents.

M. Warrington.

MR, WARRI NGTON: Thank you. M nane is Rich
Warrington. |'mthe associate counsel for the
Bureau of Water with the Environnental Protection
Agency; and on behal f of our director, Mary Gade,
we'd like to wel come you and thank you for your
interest in this proceeding. And specifically we'd
like to thank the Board for their attention to
expediting and making this rul emaki ng both qui ck
and efficient.

By way of background, the United States
and Canada have been engaged in a dial ogue for
several years to basically inprove the quality of
our shared Great Lakes waters. That dial ogue
reached fruition by the passage of the Great Lakes
Critical Programs Act which established a tinetable
and a requirenment for rul emaki ng on behalf of the
Great Lakes states to reduce or elimnate discharge
of toxic pollutants to the Great Lakes waters.

Consequently, the United States

L. A. REPORTING (312) 419-9292
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Envi ronmental Protection Agency adopted a set of
rules known as the Geat Lakes Initiative which
establ i shed nunerical water quality standards,
establish a procedure for deriving water quality
standards that will be protective of aquatic life,
of wildlife, and of human health and al so establish
a set of inplenentation procedures that would
control the application of these new standards.

The United States Environnental
Prot ecti on Agency pronul gated t hese rul es
approxi mtely two years ago and established a
deadline for their adoption, which technically has
passed on March 23rd of this year. The State of
Illinois is participating, albeit a bit late. Part
of the basic rationale for this delay is that while
the other Great Lakes states have thousands of
di schargers that will be affected and can
potentially inprove their discharges to the G eat
Lakes, the State of Illinois has only approxi mately
18 di schargers.

Al t hough we may stand to benefit a great
deal by inproved health for our aquatic species and
for human health and wildlife, we sinply don't have

enough di schargers to make that rnmuch of a

L. A REPORTING (312) 419-9292
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difference. And | believe we might hear sone
comments later today from sonme of those affected
di schargers. So today what we would like to do is
present our application of these Great Lakes
Initiative rules to the existing State of Illinois
system

We realize that the Board and its
predecessors have adopted water quality standards
and derivation techni ques for these standards that
have been quite successful in reducing the anount
of pollution going into Lake M chigan. Nonethel ess
we are under a federal mandate to adopt regul ations
that are consistent with the federal G eat Lakes
Initiative.

In order to explain our proposal today,
we have hopefully four witnesses. We'Il start with
M. Robert Msher, who will explain the
derivation -- or the establishment of nunerical
wat er quality standards.

W have Dr. Cark dson, who will explain
the derivation procedures used to derive criteria
and values for the protection of aquatic life, of
wildlife, and of human health.

And also, time allowing, we'll have a

L. A. REPORTING (312) 419-9292
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presentation by M. Toby Frevert on the Agency
obligation to adopt inplenentation procedures to
apply these Board standards to NPDES or Nati onal
Pol | utant Di scharge Eli m nati on System permttees.
And we have also invited a representative
fromthe United States Environmental Protection
Agency to give coments and hopeful ly answer sone
guestions. She has inforned us that she is
currently in a neeting with sonme citizens of, |
believe, the State of Indiana, and she will be
j oining us as soon as possi bl e.
So with that, | think we can turn this
over to M. Msher and Dr. Q son.
Whul d you swear our W tnesses?
(M. Msher, Dr. dson, and
M. Frevert were duly sworn as
Wi t nesses by witnesses by the
court reporter.)
MR WARRI NGTON:  Can we al so add that we've
sworn Toby at the sane tinme?
MR. FREVERT: Say "yes" as well.
MR, WARRI NGTON: Bob, would you like to start?
MR MOSHER: My nanme is Robert G Msher, and

I''menpl oyed by the Illinois Environnental

L. A. REPORTING (312) 419-9292
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Protecti on Agency as supervisor of the Standards
and Monitoring Support Unit of the Planning
Section, Division of Water Pollution Control. My
responsibilities include drafting and revi ewi ng new
and updated water quality standards for use in
I1linois and the adm nistration of existing
standards, chiefly through the derivation of water
quality based limts for NPDES pernits.

I have been in ny current job title for
approxi mtely seven years. |In four additiona
years of enploynent in the Division of Water
Pol lution Control, | have been responsible for
wat er quality data managenent as well as other
Standards Unit activities.

Prior to joining the Agency, | was a
contract researcher for the Monsanto Conpany,

i nvestigating the toxicity of effluents and
sedinments to aquatic life in both field and

| aboratory situations. | also taught biology at
Belleville Area Coll ege and worked for an
environmental consulting firmafter graduating from
college. | have a Bachel or of Science degree in
envi ronnment al bi ol ogy and zool ogy and a Master of

Sci ence degree in zoology fromEastern Illinois

L. A. REPORTING (312) 419-9292
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Uni versi ty.

As a result of the Water Quality Qui dance
for the Great Lakes system which is known as the
Great Lakes Water Quality Standards Initiative or
Gl -- and that is found at 60 Fed. Reg. 15366,
March 23rd, 1995, Exhibit C-- Illinois is required
to adopt into its standards revised water quality
criteria and procedures for its Great Lakes waters
or be subject to federal promulgation.

The GLI has been a cooperative effort
over several years by nunmerous stakeholders to
devel op a conprehensi ve package of water quality
standards, narrative water quality standards
i ncludi ng derivation procedures, antidegradation
regul ati ons, and inplenmentati on procedures by
applying the latest scientific approaches to the
uni que environnment and problens of the Geat
Lakes. The intention of the G.I is to find a
bal ance between uniformity anong the states while
allowing for local flexibility.

Wth regard to Illinois, Lake M chigan's
ecosystem and hydrol ogy, as well as its history of
pol lution problens, make it unique as far as other

waters of the State are concerned. No other

L. A. REPORTING (312) 419-9292
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I1linois Lake is as large, as deep or as cold, or
has the extrenely long retention tinme as Lake

M chigan. The long retention tine has exacerbated
the maj or pollution problemof the Lake; the

bi oaccunul ati on of toxic substances in fish and
wildlife.

Speci al water quality standards
recogni zi ng the singular nature of Lake M chi gan
al ready exist at 35 I1l. Adm Code 302. Subpart E
Water quality standards for substances not
specially listed in this subpart are conmensurate
with the General Use standards of Subpart B and the
Publ i c and Food Processing Water Supply standards
of Subpart C. Wiile the existing standards apply
only to Lake Mchigan itself, G.I standards are to
be applied to the entire basin or watershed of the
Lake.

Inlllinois, this watershed has been
extensively altered to reduce drainage to the Lake
and thereby protect it frompollution. The Chicago
and Calunet Rivers no longer enpty into the Lake
due to the construction of |ocks and canal s that
caused the flow to be reversed and head down the

Il1linois Waterway to the M ssissippi. The Deep

L. A. REPORTING (312) 419-9292
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Tunnel stormwater storage project has ensured that
the frequency of stormevents that circument the
flow reversals is mnimal.

The bodi es of water covered by this
proposal have been defined at Section 303. 443.

G ven the differences in hydrol ogy, chem stry, and
ecol ogy between the open waters of Lake M chigan
and the harbors, areas encl osed by breakwaters, and
tributaries to the Lake, the G.I proposes two
separate subcategories of waters within the Lake

M chigan Basin. Both are covered by the G.I
standards but to degrees appropriate to the nature
and uses of the specific waters.

Primarily this entails the distinction
that the harbors, enclosures, and tributaries wll
not be used as public water supplies and that these
waters historically have not met, and cannot
reasonably be expected to neet, the standards
originally adopted for Lake Mchigan that seemto
have been intended to apply to the open water or
ol i gotrophic portion of the Lake. And
"oligotrophic" is our |akes exhibiting m nimal
nutrient enrichment.

For purposes of conveni ence, nost General

L. A. REPORTING (312) 419-9292
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Use and Public Water Supply standards, from35 I11].
Adm Code Subparts B and C respectively, have been
carried over to Subpart E. Al applicable
standards for Lake Mchigan and its watershed are
now proposed to be housed together in the
regul ati ons. New standards proposed as a result of
the GLI are to be added to the existing component.

It is inmportant to note that the G.I and
United States Environnental Protection Agency in
general refer to "criteria" when di scussing
concentrations of substances that are deened
protective of various designhated uses of waters.
These criteria are intended for states to adopt as
wat er quality standards.

Water quality standards now present --
now present in the Board's regul ations, and as
proposed in this petition, cone in two forns.
Nuneri ¢ standards, as described in ny testinony,
are specific concentrations of chemicals which
cover many of the npbst conmon substances
encountered in the aquatic environment such as
netal s, common organic pollutants, and several
ot her inorganic nol ecul es. These substances have

been extensively studied for their effects on

L. A. REPORTING (312) 419-9292
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aquatic biota, human health, wildlife, or other
uses of water resources due to their prevalence in
the environnent or high profile as pollutants of
concern.

New research is unlikely to cause these
standards to be significantly changed. A high
degree of certainty exists in the suitability and
correctness of the proposed nuneric standards for
t he Lake M chi gan Basin, hence our willingness to
propose them as immutable (w thout future Board
rul emaki ng) nuneric standards.

Compl enenti ng nuneric water quality
standards are narrative standards. Section 302.519
is a statenent of water quality goals. In essence,
this standard states that no substance shoul d be
present in the waters of the Lake M chigan Basin in
toxic anobunts. The substances covered by the
narrative standards are all substances other than
those listed in the nuneric standards portion of
t he regul ati on.

However, sone substances -- for exanple,
benzene -- are regulated by numeric standards in
one portion of the basin and by narrative standards

in others. Section 302.519 goes on to provide

L. A. REPORTING (312) 419-9292
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directions for determ ning how the toxic |evels of
substances are to be determ ned for various
protected uses such as hunan health and aquatic
life.

For aquatic life protection, two tiers or
| evel s of confidence of criteria are created. The
word "criterion" it used to express a nuneric
expression of a narrative standard. Tier |
criteria are backed by an extensive dat abase of
toxicity information and result in values that are
simlar in confidence to the nuneric standards
herein proposed. Tier Il values are criteria that
are based on | esser anounts of data, and these
criteria may have a greater likelihood to change as
addi tional data is collected. Dr. Oson wll
further describe the conmponents of the narrative
Lake M chigan Basin standards in his testinmony for
this petition.

Al'l the nureric standards hereby proposed
for the Lake M chigan Basin, which have their
source in the G.I, are derived fromTier I
t oxi city-based procedures. The standards for |ead
proposed in 302.504, paragraph (a), are prelimnnary

Tier | standards, however. Sone numeric standards

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

19

in this proposal for paraneters not included in the
Gl are based on different approaches. Severa
standards originally found in Subpart E were

desi gned to protect the unique oligotrophic nature
of the open Lake.

In the interest of continuity and to
ensure that the high quality of the Lake is
preserved, these standards are maintained. Several
Ceneral Use standards that now are al so proposed as
Lake M chi gan Basin standards are based on ot her
uses besides the aquatic life toxicity, hunan
health, and wildlife uses found in the G.I. The
standard for boron, for exanple, is based on
toxicity to terrestrial plants if surface waters
are used for irrigation. Barium fluoride,
phenol s, and sul fate standards al so have nontypica
reasons for existence, which do not fall into G.I
categories, but nonethel ess nmust be retained as
part of a total standards package.

Some exi sting standards fromthe Public
and Food Processing Water Supply standards of
Subpart C have not been carried over to the updated
Subpart E. These substances consist of the old

generation pesticides that in some cases are

L. A. REPORTING (312) 419-9292
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superseded by G.I standards. Were the G.I has not
suggested a nuneric standard for one of these
substances, we have decided that the protection of
the Lake is better served by enploying the
narrative standard.

The narrative prohibition agai nst
toxicity provides that a criterion will be derived
where a nuneric standard does not exist. Gven the
age of many of the standards in Subpart C, a nore
scientifically valid protective value will be
obtained fromthe narratives standards than if we
were to rely on the existing numeric standards.

In the G.I, nuneric standards and
equati ons have been presented for 15 substances for
protection of aquatic life for acutely toxic
i npacts; 14 substances for protection of aquatic
life fromchronically toxic inpacts; 18 for
protection of human health, and four for protection
of wildlife.

The hurman health standards are for
protection of drinking and nondrinki ng water use
(but including fish consunption in both cases) and
al so for both carcinogeni c and noncar ci nogeni c

events. Nuneric standards for the protection of

L. A. REPORTING (312) 419-9292
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wildlife are a new concept to Illinois water
guality standards. Sone substances have a standard
for nmore than one category of use protection; for
exanpl e, aquatic life, human health, et cetera.

An acute standard for seleniumis not
proposed at this witing because the criterion in
the GLI guidance is being revised. It is
anticipated that USEPA will derive a final value
before this proceeding is finalized, and we will
anmend our petition as soon as this criterion
beconmes known.

Mercury and PCB GLI criteria are
presently undergoi ng challenges in the federal
courts. The proposed standards for them given at
302.504 are, therefore, subject to change. The
Agency will recommend that the Board adopt the
finalized mercury and PCB standards when they
beconme avail abl e.

The state of the substance being
considered for a criterion is addressed nore
thoroughly in this rul emaking than in the past.
For nunerical standards for netals, the freely
di ssolved formis being proposed as the basis of

the standard. However, in nbost cases there will be

L. A. REPORTING (312) 419-9292
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only a slight difference fromthis -- fromthe
val ue of the standard based on total netal.

Most of the nunmeric water quality
standards for Lake M chigan are found at Section
304.504 -- I'msorry. Excuse me -- Section
302.504. Four subsections have been created to
di sti ngui sh between different applications of the
vari ous standards. Subsection (a) provides acute
and chronic aquatic |life standards and human heal th
standards applicable in all waters of the basin.
As in Ceneral Use standards, acute standards nust
not be exceeded at any tine outside the zone of
initial dilution, and chronic standards and human
heal t h standards nust not be exceeded by an average
of sanpl es outside of a m xing zone.

Subsection (b) standards apply to al
wat ers of the basin except where superseded by a
nore stringent standards applicable to the open
wat ers of Lake Mchigan. As in the General Use
standards from whi ch these val ues were taken, no
si ngl e sanpl e taken outside a m xing zone may
exceed Subsection (b) standards.

Subsection (c) standards apply to the

open waters of Lake M chigan. They are applied as

L. A. REPORTING (312) 419-9292
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concentrations not to be exceeded in any sanple
coll ected outside of a nmixing zone. While the G
dictates that the last nine of the substances
listed in Subsection (c) are to be applied on an
average basis, we have not proposed this for
several reasons.

These nine standards exist mainly to
protect drinking water supplies. Averaging should
not apply to this use because such standards shoul d
never be exceeded. The Lake is large and for that
reason water chemstry is fairly stable and,
therefore, a single sanple should give an accurate
i ndication of conditions. Finally, it would be
overly burdensome to require nunerous collecting
trips to the open waters of the Lake to obtain
water quality data, given the |arge expanses of
wat er present. These nine substances are regul ated
through the narrative standard in the nonopen water
portions of the Lake and its basin for uses other
t han drinki ng wat er.

Subsection (d) provides standards for
bi oaccumnul ati ve substances. These apply everywhere
in the basin. As in Subsection (a), acute

standards are not to be exceeded by any single

L. A. REPORTING (312) 419-9292
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sanpl e coll ected outside a zone of initial
dilution. Chronic human health and wildlife
standards are applied as averages outside a m xing
zone. Establishing standards for, and working
toward the elimnation of, bioaccunulative
substances is the primary goal of the G.I. For
this reason, mxing to allow conpliance with these
standards will be elimnated from consideration by
March 23rd, 2007.

Ammoni a standards are given at 302.517.
The existing Lake M chigan standard is preserved as
the open water standard. This very | ow
concentration of total ammonia (as nitrogen) was
never achievable in the harbors and encl osures of
the Lake. The proposed regulations utilize the
recently adopted General Use standards for these
in-shore areas and the tributaries of the
wat er shed. Recent devel opnents in the revi ew of
ammoni a water quality standards lead us to believe
that the General Use standards will be protected --
protective of the trout and sal non that
occasionally may be found utilizing in-shore
habi t at s.

MR, WARRI NGTON:  Thank you M. Mbosher

L. A. REPORTING (312) 419-9292
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Do you want to start questions now or
should we go to Dr. d son?

M5. TIPSORD: | would prefer that we do both
and then we'll ask questions. | do have one
clarification point that | wanted to check with
M. Mosher before we nove on

On page 1 in reading the citation to the
Great Lakes Water Quality Standards Initiative of
the Federal Register, after the March 1995 date you
refer to Exhibit C. That is Exhibit Cto the
proposal, is it not, not Exhibit Cto the Federal
Regi ster?

MR. WARRI NGTON: That is correct.

DR. OLSON: Do you want me to start? Ckay.

My name is Clark A son. | have been
working at the Illinois Environmental Protection
Agency in the Division of Water Pollution Control
since 1979. | was first enployed to work on
speci al projects connected to the toxics control
program and now for about 10 years in the standards
section. | have advanced degrees in ecol ogy and
devel opnent bi ol ogy and postdoctoral study and
research in toxicology at North Carolina State

University in Raleigh, North Carolina. |
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participated in the "toxics" regulatory proceedi ngs
of R88-21 and other regulatory hearings. Since the
promrul gati on of R88-21, | have cal cul ated water
quality criteria for a nunber of substances and
have hel ped to apply themin pernits and ot her

uses.

The procedures for deriving water quality
criteria. In addition to the nunerical criteria
listed in Section 302.504, there is a narrative
standard for cone certain tracings of other
chem cal substances in 302.519, which requires that
various kinds of criteria be calculated for a
substance to nmake sure that all uses of Lake
M chigan waters will be protected. The procedures
for the translation of Section 302.519 are found in
Sections 302.533 through 302.570. These repl ace
and revise the procedures in 35 1l11. Adm Code
302. Subpart F. These procedures are directed at
four nain targets: aquatic life, 302.533 to
302.545; wldlife, 302.555; human heal th, 302.560
to 302.570; plus the bioaccunulation factor -- or
BAF -- 302.550, which is necessary to derive the
wildlife and human health criteria.

Wthin the sections for aquatic life
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there are procedures to derive criteria for both
short-term (acute) and | ong-term (chronic)
effects. WIldlife and human health criteria are
both for chronic effects. The human health
sections are divided into two procedures for
deriving criteria for both threshold and
nont hreshol d effects. Wthin these procedures
there is also provision for deriving criteria to
protect either drinking water or nondrinking water
usages.

In addition, there is a distinction in
the procedures between Tier | criteria and Tier 11
val ues -- which Bob has already di scussed
shortly -- although both can be applied to protect
water quality. |In general, the procedures for
deriving Tier | criteria require nore and better
quality data than for Tier Il values. Tier |
criteria could be adopted in the future as reliable
nunerical standards. Tier Il procedures are
provided for aquatic |ife and human health only.

Nunbers generated by these procedures
could be used for nunerical water quality
standards, but this is not required by the GlI.

I nstead, these criteria should be generated when
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necessary for various usages -- uses, especially to
cal culate water quality based effluent limts in
NPDES pernits. Since the Tier Il nethod is
believed to provide a conservative value, there
shoul d be a stinmulus to the discharger to produce
enough toxicity data so that a Tier I 302 -- Tier |
criterion can be derived. In the existing 35 I11.
Adm Code 302. Subpart F there are procedures for
cal cul ating default acute and chronic criteria for
aquatic life, but the term"Tier Il" is not used.

Procedures for derivation of the three
different categories of criteria differ because of
the entities to be protected and the kind of data
that is available. Although the procedures are
different for the three protected entities, there
is an attenpt to standardi ze the approaches as mnuch
as possi bl e.

The following is an outline of this
approach: |. "Introductory matters" -- this is an

n

outline -- under "Introductory natters," there may
be purpose, goal, description, general definition
entity to be protected, and endpoints. For
instance, in the aquatic life, the aquatic

community is toe protected. Under "wildlife," we
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have a vaguer target which are the popul ati ons of
wildlife. These are used -- an attenpt here is
bei ng used to use these ecol ogical references in
the terns that ecol ogists use. Finally, under
"human health," we are trying to protect
i ndividuals. Al so under "lIntroductory matters" are
exposure, contact -- by exposure: contact,
i ngestion, and definitions.

Roman Nureral 1. "M ninmal database and

guality control,” which is inmproved upon in the Gl
procedures over what we al ready have. Nunber and
type of organi sns represented, experinental
conditions, data sources, and data sources (sic).

Roman Nuneral 111. "Data handling. Dose
conversi on, averagi ng, extrapolation, uncertainty
factors, scaling."

Roman Nuneral V. "Calculation equation”
and the definition of ternms in that equation.

Finally, sonething that we don't actually
do informally would be assessnent. And that's to
make sure we really are knowi ng what we're doing,
Roman Nuneral V.

The BAF cal cul ati on procedure does not

fit into the above outline since it is just a

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

30

conmponent of the procedures for wildlife and human
health. The BAF, that is, is a conponent.

Data sources and quality assessnment are
defined in the Federal Register or traw guidance
docunent s incorporated by reference to suppl enment
the requirenents in the regul ation.

For aquatic life the entity to be
protected, as | said, is the whole aquatic
community. All adequate toxicity data for various
native species are obtained. A statistical
approach is then used -- using data for various
species is used to assure that alnost all species
in a given ecosystemw |l be protected and that the
community will remain intact.

For wildlife and human health the
criterion calculation is sinply an equation
expressing a "safe" dose in the nunerator in terns
of mass per day per individual and exposure in the
denominator in terns of liters per day per
i ndividual. The exposure expression in the
denomi nat or accounts for both the water ingested
(either by purposeful drinking or accidental
i ngestion while swinmmng) and fish or other aquatic

life eaten by wildlife or humans. |It's certainly
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an equal anount of water volune used by the fish so
it's all in volunme terms. The fish consunption
factor is expressed in terns of liters of water by
nmeans of the BAF.

For wildlife the approach is to protect
popul ati ons of the nore visible species of mamal s
and birds from harm of ingesting water and aquatic
organisns. Since little toxicity data is avail able
for native species of wildlife, the procedure
simul ates the effect in several target wildlife
species fromthe best | aboratory data on
conventional |aboratory organisns such as rat,
chi cken, et cetera. For hunman health the protected
entity is (alnost all) individual humans in a
region. Since there is usually little data on
humans -- in other words, epidem ology -- the best
data from |l aboratory animal experinments is used
with uncertainty factors to estinate a safe dose
for humans.

The biggest differences in the proposed
rule conpared to Subpart F are as follows: In
aquatic life there is an increased database for
Tier I, and the Tier Il nmethod is different.

Tier | and Tier Il are explicitly differenti ated.
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The BAF section is nore el aborate with a clear

di stinction between bioconcentration -- or BCF --
and BAF, and all neasures have to be nade

equi valent to a BAF normalized for percent lipid in
the test organi smand percent freely dissol ved
substance in the water

The wildlife criterion data requirenents
are nore clearly laid out than in Subpart F. The
target species approach is nore elaborate but is
nore cl ear about what is actually being protected.
The human health procedure is essentially the same
as in Subpart F, but data requirenents are
clearer. There is provision for deriving either
Tier | criteria or Tier Il values.

The risk level and fish consunption
values are different. Quantitatively it is
difficult to say whether aquatic life criteria or
values will be nore or less than those cal cul ated
according to the existing Subpart F. For wildlife
and human health there will be a tendency for
criterial/values to be sonewhat |ower since the BAF
factor will probably be greater.

Now we're going into a detail ed

di scussi on of each of these sections. |It's kind of
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an encycl opedi a.

Agquatic life. The aquatic life section
uses basically the sane approach as found in
302. Subpart F but with sone nodifications. As in
Subpart F, there are separate procedures for acute
and chronic criteria, and both can be nade

dependent upon water quality characteristics such

as hardness or pHif necessary. |In addition, the
di stinction between Tier | and Tier Il is
clarified.

The data requirenments have been increased
for a Tier | acute or chronic criterion. Instead
of five required taxa (usually a famly) for the
m ni nrum dat abase, eight are now required. This
will be in agreement with the national guidelines
and will assure that the criterion is nore
accurate. However, it will also nmean that there
will be fewer substances for which a Tier |
criterion can be cal cul at ed.

Some of the required taxonom ¢ groups are
slightly different fromthose in Subpart F to agree
with the GLI. Al the taxonom c groups are for
ani mal s, but plant data nust be included in the

dat abase, if available. Data for salnmnids is
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required, in contrast to criteria for downstate
waters. The nathematical procedure for calcul ation
of a criterion, whether independent or dependent on
water quality characteristics, remains the sane as
in Subpart F except for one snall detail. The
paraneter T in Section 302.615 is no |onger
necessary since data for eight taxa are now
required. And that was sort of an adjust nment
factor.

The proposed rule includes a nore
el aborate Tier Il procedure than that in
Subpart F. It uses a sliding scale of adjustnent
factors rather than sinply dividing the | owest
datum by 10, no matter how nuch data is avail abl e.
Values will still be generally lower than criteria
derived by the default nmethod in Subpart F,
however. The values for the adjustnment factors
wer e wor ked out by USEPA Dul uth | aboratory by
anal ysis of a large nunber of data sets for a large
nunber of substances.

For nost substances there are usually not
enough data to do a regular Tier | chronic
criterion with eight taxa. Instead acute chronic

ratios -- or ACRs -- are used to derive the chronic
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criterion fromthe acute criterion. 1In the new
nmet hodol ogy ACRs are averaged rather than taking
the highest as in Subpart F. In the proposed rule
an ACR can be based on data for salt water
organi snms, also in contrast to Subpart F

A Tier Il chronic value procedure using a
default ACR of 18 is slightly less stringent than
t he value of 25 used in Subpart F and, in general
would lead to a slightly higher criterion than one
derived according to Subpart F

A criterion can be nmade for restrictive
to protect "recreationally" or "comercially"
i nportant species as in Subpart F. These species
are expected to be well known sport fish or known
fish -- known food of such fish. The term
"ecologically inportant” used in Subpart F is not
used in this proposal because the G.I work group
was unable to define that term

This is the second part, the
bi oaccunul ati on factor. The BAF for a chemcal is
necessary for deriving a water -- wildlife or human
health criterion or value. The BAF relates the
anount of substance in an organismto the amount in

the water, in nature, when all sources of exposure

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

36

of the substance to that organi smare considered.
These include the water itself, food, and
sedinment. Ideally, it should be cal cul ated under
steady state conditions.

In contrast, a bioconcentration factor --
or BCF -- neasures uptake fromwater only, under
experinmental conditions. Organic substances
accumul ate in organi sns because of greater
solubility of the lipid-rich structures of the
organi sm such as cell nenbranes and |ipid storage
dropl ets. |norganic substance nmay accumnul ate by
beconi ng attached to proteins.

At equilibrium nolecules of a substance
woul d be entering and | eaving the organi smat equa
rates. However, in nature, for substances with a
hi gh propensity to bioaccunul ate, there is
apparently a disequilibriumin that substances
ingested with food tend to stay in the organi sm
t hereby maki ng a BAF higher than a BCF. In a "food
web" of larger organi sns eating smaller organisns,
the larger organisns in a higher trophic | evel may
contai n higher concentrations of the substance than
those in the lower trophic level. This phenonenon

is called "biomagnification" and is very conplex in
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nature due to various growh and change of prey
organi zati ons over tine.

These various processes are accounted for
in the GLI derivation procedure in a nmuch nore
explicit way than in the current procedures in
Subpart F and a nore el aborate way. The process of
deriving the BAF takes place in several steps.

Data of varying degrees of reliability, which can
determ ne whether a Tier | or Tier Il criterion can
be cal cul ated, are obtained fromstudies in the
field or |aboratory or from cal cul ation.

This data is then normalized, for the
anount of substance freely dissolved in the water
and the lipid content of the organism to a
standard intermedi ate val ue called the baseline
BAF -- or dBAF. Finally, the dBAF value is
nodified to be suitable for use in either a
wildlife or human health criterion cal cul ation
The following is a nore detail ed description of
these steps. This is nainly applicable to organic
subst ances.

Data may be obtained from four types of
studies. The nost preferred datumis an actual BAF

nmeasured in the field, in the Geat Lakes, and
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where there is sone assurance that equilibrium has
been (nearly) attained. This provision is also

found in Subpart F although not as in as clear a

form

The second kind of study is from studies
of accunul ation fromsedinent -- this is
abbreviated as BSAF -- in the Geat Lakes. There

is no provision for using such data in Subpart F
si nce the net hodol ogy has been devel oped nore
recently by USEPA and ot her workers.

The third kind of data is a BCF neasured
in the laboratory, as in Subpart F, but we'll see
that it's nodified | ater on.

The fourth kind of data is a cal cul ated
BCF based on an equation which is also similar to
one this Subpart F

The second step is to standardi ze the
above data to a baseline BAF. The procedures are
di fferent depending on the kind of data used.

A dBAF is a BAF that is calculated on the basis of
only that portion of the substance which is freely
di ssolved in the water and not associated with
di ssol ved or particulate organic natter. This

nmeans that the dissolved and particul ate organic
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carbon have to be known or estinmated fromenpirica
nodel s.

The dBAF is also nornalized with respect
to lipid content of the test or representative
organism | n essence, the dBAF is what the BAF
woul d be if the test organi smwere 100 percent
lipid. The value of the dBAF is usually about
10 times that of the BAF

Nunmber 1. A field neasured BAF is
normal i zed to a dBAF by adjusting for the fraction
of the substance freely dissolved in the water
colum (vs. total substance) and the lipid content
in the representative organism-- usually fish --
which is usually a fish, in the study.
Quantitatively, the termfor the fraction of freely
di ssol ved substance becones inportant only for
substances for which the | ogarithm of the octano
water partition coefficient -- or log Kow -- is
hi gher than five. This adjustnment is not found in
Subpart F.

Nunber 2. Using the BSAF. Sedi nent
accumul ation data is inportant for substances that
are highly bioaccunul ati ve and poorly water sol uble

and so are difficult to neasure in the water
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colum. The nmethod does not depend on true study
steady state for the sedinent. It is a ratio

nmet hod where one has a BSAF for a chemical with the
unknown BAF, but a BSAF and BAF for a reference
chem cal, presumably of |ower bioaccunul ative
potenti al .

BAF/ dBAFs are avail able in the Techni cal
Support Docunent (Exhibit G for a nunber of
chem cal s, and these can be used with the BSAF for
the site of interest if there is not a
site-specific BAF for the reference chem cal at the
site and in the sane study.

When using -- this is a new paragraph --
when usi ng BCF data bel ow, a new paraneter, the
food chain nultiplier -- or FCM-- is introduced to
convert the BCF to a BAF. The food claim
multiplier is a neasure of the biomagnification
propensity of a substance in the trophic |evel of a
food chain. The food chain nmultiplier values for
trophic levels 3 and 4 in the G eat Lakes food
chai n have been devel oped froma study of
bi omagni fi cati on of various chem cals in Lake
Ontario by Gobas -- G o-b-a-s -- in 1993 which was

found in the Journal of Ecol ogical Mdeling, Volune
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69, pages 1 through 17.

Val ues of food chain nultipliers are
found in Table B-1 of the G, (Exhibit G. The
i ntroduction of the food chain multiplier in the
GLl procedure increases the value of the BAF by two
to 27 fold, depending on the trophic |evel used and
t he Kow of the substance. This neans that at
approxi mtely a | og Kow of seven the criterion will
be about 10 to 20 fold lower than if the food chain
multiplier were not used. Therefore, this
paraneter is used to -- to help forma BAF

Froma | aboratory BCF. This is Nunber
3. The baseline BAF can be derived froma
| aborat ory nmeasured BCF by normalizing the BCF for
the fraction of substance freely dissolved of the
chem cal and the lipid content of the test organi sm
times the food chain multiplier.

Nunber 4. Froma calculated BCF. A
basel i ne BAF can al so be derived froma cal cul ated
baseline BCF tines the food chain nultiplier. The
baseline BCF is sinply equal to the Kow for the
substance. Although this seens |ike a coincidental
result, it is sinply because the Kowis a good

nmeasure for the partitioning between water and
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lipids of the organism in other words, it's sort
of a definition.

New par agraph. The BAF procedure is
somewhat different for inorganic substances. Since
criteria already have been cal cul ated for a nunber
of inorganic substances, there nay not be much
opportunity to do nore. Sone inorganic substances
actually occur in an organic formso the procedure
for organic substances may be followed in that
case.

In addition, care is needed because sone
i norgani ¢ substances -- for instance, netals -- are
needed for nutrition. Thus, there is probably nore
a need to follow a case-by-case nethod for
i norgani ¢ substances. However, in general, only a
field measured BAF or | aboratory neasured BCF
shoul d be used, and the baseline BAF step is
sinplified because the only adjustnent is due to
the fraction freely dissolved of the chemical in
water, and the food chain nultiplier is usually one
for both trophic levels 3 and 4.

For organi c substances the nornalized
basel i ne BAF obt ai ned by one of the nethods above

is used to derive a human health to or wildlife
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speci fic BAF by using standardi zed val ues for

di ssol ved organi ¢ carbon (DOC) and particul ate
organi ¢ carbon (POC) and the lipid concentration of
the prey. The lipid concentrations are derived
enpirically froma | arge database supplied by the
states. These provisions are nore el aborate than
those in Subpart F.

For both inorganic and organi ¢ substances
the BAF used in cal culati ng human heal th
criterialvalues are based on edible tissue for fish
only. For wildlife criteria the BAF is based on
whol e tissue for both fish and invertebrates.

These provisions are simlar to those in
Subpart F.
New section for wildlife.
MR, WARRI NGTON:  Wbul d anyone be interested in
a five-mnute break for Dr. O son to catch his
breat h?
M5. TIPSORD: Yes, that's fine. W'Il take
five mnutes.
(Recess from11:10 a.m wuntil
11:20 a. m)
M5. TIPSORD: We'll go back on the record.

DR OLSON:. This is the wildlife. The
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wi I dli fe nethodol ogy for the proposed rule follows
t he general approach of Subpart F but is nuch nore
conplex. On the other hand, it is also nmuch
cl earer about what entity is being protected.
First, the nethodol ogy relies on the nore el aborate
BAF net hod di scussed above. Secondly, it specifies
the quality of the best available data required for
both a bird species and a mammal species, which may
be fromeither traditional |aboratory species or a
wildlife species.

This data is then used to calculate a
criterion based on five target species: mnk
otter, bald eagle, kingfisher, and herring gull.
The criterion is based on the -- the criterion
based on the different species will be different
because of different drinking and feeding rates and
| evel s occupied by prey food in the food web. The
| oner of the mean of bird species or mamal species
is used as the criterion and should protect al
wildlife species using food or water fromthe Lake
M chi gan Basi n.

The proposed net hodol ogy does not
specifically include donmestic animals, but since

some -- which are nentioned in Subpart F. | don't
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think that's in the witten testinony that you
have -- but since sonme of the wildlife species
used as target species consunme nuch food from
aquatic sources and thereby are considerably nore
exposed to waterborne risk, domestic aninmals should
al so be protected. The nethodol ogy does not
specifically involve reptiles; however, they should
be protected also. Qher terrestrial organisns
(such as insects or plants) are not included in
t hi s net hodol ogy.

The wildlife nmethod produces a Tier |
criterion for BCCs, which were not identified
bef ore, bioaccumnul ative chem cals of concern, which
is aformal termused in the G.LI. For non-BCCs
other target species may be used, if justified.
Details of the procedure foll ow

M ni mal data requirements. The BAF used
here nust be fromeither a field neasured BAF or
BSAF since only Tier | criteria are cal cul at ed.
The study duration will adequately account for
chronic toxic effects. Oher details for data
selection are to be found in the Code of Federal
Regul ati ons, incorporated by reference as Exhibits

J and K.
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In the cal cul ation equation, the test
dose is nodified by various uncertainty factors to
relate the test species to the target species and
to adjust to long-termno-effect |evels.

I nspection of the criterion docunents for the four
substances for which nunerical wildlife criteria
have been cal cul ated gi ves sone gui dance as to the
choi ce of these val ues.

Uncertainty Factor A relates the test
species to the target species and has a val ue of
one to 100. This is based on several |ong papers
cited in the Technical Support Docunent conparing
bot h acute and chroni c data enconpassi ng sone
hundreds of data sets. A value of 100 enconpasses
nost of the variation in over 80 percent of the
cases. For the wildlife criteria calculated so
far, and used in the nunerical criteria sections,

t he val ues used have been one, three, or ten

Uncertainty Factor S corrects for
subchronic to chronic exposure and has a val ue of
one or ten. This value is based on studies on over
100 subst ances.

UF L, or Uncertainty Factor L, corrects

for using a | onest observed adverse effect |evel --

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

47

LOAEL -- instead of a no observed adverse effect
| evel -- NOAEL -- and has a value of ten

The equation for calculation of the
target species value -- TSV -- is simlar to that
al so used for hunman health. It is sinply an
expression bringing together the toxic dose (in
mlligrans per individual per day) divided by
expressi ons which are equival ent volune of water.
The no-effect dose of the test species is
mul tiplied by weight of the target species and
di vided by the uncertainty factors di scussed
above. Target species weights are given in
Table D-2 of the Gl (Exhibit C).

The factors in the denom nator are the
wat er consunption in liters per day of the target
speci es and the food consunption of the target
species times the BAF for the relevant trophic
| evel s used by the target species. The water
consunption, food consunption, and trophic |evels
used by the target species are found in Table D2
of the GLI (Exhibit C).

In the four substances for which wildlife
criteria calculations have so far been nade, the

two mammal val ues have been fairly close together
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as have the three bird values. The mammal val ue
has been lower twice and the bird value twice. In
three of four cases the bird and mammual val ues have
been clearly different. So there is a reason for
usi ng both mammal and bird data.

This is the last section, on human
heal th. The met hodol ogy for deriving hunman heal th
criteria still uses the general approach of
Subpart F, although details have been changed,
mai nly to account for the nore el aborate BAF
procedure. The proposed rule is formally divided
into sections for threshold and nont hreshol d
criterial/values derivation, and within these
categories there's provision for deriving either a
Tier | criterion or Tier Il value depending on the
gquality of data available and either a drinking
wat er or nondrinking water criterion/val ue
dependi ng on the use for the criterion or val ue.

A criterion or value for both
car ci nogeni ¢ and noncarci nogeni c effects may be
cal cul ated for a substance if there is sufficient
data. But if the substance is a carcinogen
usually the criterion or value will be lower to

account for that effect rather than the
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noncar ci nogeni ¢ effect. This approach is sonewhat
different from Subpart F where it is inplied that
there is a clear-cut difference between substances
whi ch are "carcinogens" or "noncarci nogens." There
is now nore enphasis, then, on effect rather than
classification of chem cals.

There are procedures for both Tier |
criteria and Tier Il values. Data handling and
cal cul ation nmet hods are the same for both |evels,
but data requirenents -- quality requirenents are
different in degree. However, because the
descriptions of data requirenments and data quality
assurance for the two levels are very invol ved,
there will have to be reliance on the gui dance
found in the Code of Federal Regul ations,

i ncorporated by reference, since the material is
much too involved to be presented in a regulatory
form

The met hodol ogy provides for cal cul ation
of criterial/values for waters where there nay be
exposure through both drinking water and consuni ng
the fish as well as exposure to m scell aneous
contact with water and consuming fish

The cal cul ati on procedure is simlar to
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that for the wildlife criterion. The
criterion/value is cal cul ated by neans of an
equation which sinply places the eval uation of the
acceptabl e toxic dose in mass per individual in the
nunerator and consunption of water and fish in the
denomi nat or again. The acceptable toxic dose is
arrived at either through the threshold or
nont hreshol d procedure. The val ue obtained in nmass
per kilogramper day is multiplied by 70 kil ograrnmns,
which is a standard value for adult human and is
used in Subpart F. As a result, the nunmerator wll
be in the formof mlligranms per day per
i ndi vi dual

Exposure assunptions. Exposure
assunption for either the threshold criterion/val ue
or the nonthreshold criterion/value are slightly
different fromthose in Subpart F.

The water consunption value for drinking
water remains three -- two liters per day for
casual -- for drinking water and for casual
exposure is 1/100th of a liter per day. These
val ues are the sane as in Subpart F and have been
standard for many years.

However, the fish consunption val ue
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suggested by the G, and included in the proposal,
is 15 granms per day, conpared to that of Subpart F
where it is 20 granms per day. The G.I value is the
nmean anount consuned by sport fisherpersons in the
Great Lakes according to a survey done for the
M chigan DNR.  The consunption of fish fromthe
Great Lakes is 3.6 grans per day fromtrophic | eve
3 and 11.4 grans per day fromtrophic |evel 4.
These val ues were obtained fromthe sanme survey.
BAF val ues for these trophic levels are obtained
fromequations using lipid val ues obtai ned by USEPA
fromseveral of the Geat Lakes states for the
al.

Now, specific section for the threshold
criterion or value. This is equivalent to the G.I
noncancer criterion/value, but the |abel is not as
specific. A criterion/value for a carcinogen could
be derived this way if the nechanismof action is
due to a threshold nmechanism The procedure is
very simlar to that in Subpart F. However, a
relative source contribution -- RSC -- has been
i ntroduced into the equation. This has the effect
of making the criterion or val ue sonewhat | ower

than if done according to Subpart F, to allow for
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exposure fromother nedia (i.e., food, air,

et cetera.) |In Subpart F there is provision for
usi ng the finished drinking water regul atory val ue,
the MCL. This is not used in the proposed

regul ati on because the basic determ nation of toxic
val ues by USEPA is now readily avail abl e t hrough
IRIS, which is a conputerized data source.

M ni mum data requirenments are outlined in
the regulation. As nentioned before, details of
data quality are very difficult to propose in clear
regul atory |l anguage and are left to the Code of
Federal Regul ations, incorporated by reference, as
a guideline. |If human data are not avail able
(which is nost likely), then data fromthe nost
rel evant animal or the nost sensitive ani nal
experinment is used, preferably fromoral exposure,
eating exposure.

The dosage | evel froma human study or
froman animal study is adjusted by specific
uncertainty factors to a value called the
acceptable daily exposure -- or ADE -- used in the
derivation equation

If the exposure is froma hunman study,

the uncertainty factor is one to ten to account for
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average subjects to a sensitive popul ation.

If the study is froman ani mal study of a
| ong duration, the uncertainty factor is one to 100
to account for extrapolation fromaninal to man and
averages -- and average to sensitive subjects. In
other words, it's the whole uncertainty of
cumul ative uncertainty to that |evel

If the study is froman animal -- shorter
ani mal study, the uncertainty factor is one to
1,000 to account for less than lifetinme exposure as
wel | as the previous uncertainties.

If the study is froman ani mal study
whi ch was subchronic, the uncertainty factor can be
fromone to 3,000 to account for additional as
well -- uncertainty as well as the above
uncertainty.

If the animal study resulted in an LOAEL
but not an NOAEL, the additional uncertainty factor
is one to ten, depending on professional judgnent.

Finally, there is allowance for
additional uncertainty if it is on a case-by-case
basi s.

Total uncertainty. The total uncertainty

for the worst case from above woul d be 300, 000, but
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for a Tier | criterion, it nust be less than
10,000, and for a Tier Il value |ess than 30, 000.
Therefore, the magnitude of total uncertainty
factor used defines whether a Tier | criterion or
Tier Il value will be determ ned for a substance.
Gui dance for how to determ ne the value of the
uncertainty factor can be found in the criteria
docunents for the 15 human health Tier | nunerica
criteria calculated for the GLI (Exhibits Hand I).

And the last section is for human heal th
nont hreshold criterion or value. This is
equi valent to the G.I cancer criterion/value but is
not as specific. The human heal th nont hreshol d
criterion is nearly equivalent to the G.I cancer
criterion and foll ows usage in Subpart F. The
difference in labeling is used because it is
possi bl e that the approach nmay be necessary for
effects other than cancer.

Data requirenments and quality are not
explicitly laid out in this section of the proposal
because they are incorporated in the cancer
classification of USEPA. In order to derive a
Tier | criterion, the substance nust be classified

as, (A), "definitive human criteria" --
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"carci nogen" -- excuse ne -- or (B), "probable
hunman carci nogen." For Tier Il the substance nay
be classified as (C), "possible human carcinogen, "
on a case-by-case basis, or the "value" could be
derived using the threshold procedure described
bef ore.

One of the inportant conponents of the
nont hreshold criterion is the risk | evel chosen.
In Subpart F, ten to the mnus six was chosen. The
Gl suggests ten to the minus fifth., [Because of
the rigor of the BAF nethodol ogy even using the ten
to the mnus fifth risk level, a criterion could be
| ower than that cal cul ated according to Subpart F
with a ten to the mnus six.]

Criteria for all 11 carcinogens were
cal cul ated according to the old procedure of
Subpart F, and the follow ng values for the
criteria were found. And for these criteria that
have been cal cul ated so far, nmaking a rough
conpari son between Subpart F procedures and the Gl
procedures, it's not always possible to nake a
one-to-one conparison. But you'll see that the Gl
procedures generally will give a higher criterion

val ue in about half of the instances. So this
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table --

Coul d the table be incorporated rather
than reading the table --

M5. TIPSORD: Yes.

DR OLSON: -- in the record?

And that concludes ny testinony.

MR, WARRI NGTON: Thank you, Dr. d son.

Dr. A son and M. Msher nade reference
in several places in their testinmony to exhibits.
W'd like to clarify that those are the exhibits A
through T that were attached to the original
proposal. The Agency woul d nove that they be
admtted as exhibits to this proceeding.

MS. TIPSORD: By being part of the proposal,
they were already part of the proceeding. Wuld
you like to also have thembe a part of the hearing
record?

MR, WARRI NGTON:  If they're before the Board,
we're satisfied.

MS. TIPSORD: They're before the Board as a
part of the proposal.

MR, WARRI NGTON:  Thank you.

W'd also like to clarify a few things.

The Agency is preparing an errata sheet that wll
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be filed well in advance of your proposed or target
first notice date. But one thing that we would
like to nention to the -- to the Board and the

audi ence is that in Section 302.512,

anti degradation, the Agency specifies that the
procedures are to be applied in cases of Nationa
Pol I utant Di scharge Eli m nation System permts or
NPDES pernits and in water quality certifications
under Section 401 of the Cl ean Water Act.

W have di scovered that there's another
permit requirenent in Section 39(n) of the Illinois
Envi ronnmental Protection Act which requires a joint
permit fromthe Illinois EPA and the Illinois
Departnent of Transportation for structures or
dredge and fill operations in Lake M chigan. And
we will be amending the proposed rule text to
i ncorporate that.

In addition, in the same section at
302. 512, subparagraph (b), the | anguage gives a
bl anket exenption for certain activities that are
not going to be covered by the anti degradation
review. W' ve cross checked the actual | anguage of
the Great Lakes Initiative, and that |anguage

requires or at least allows a certain case-by-case
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determ nation by the Agency rather than a bl anket
excl usion from anti degradation review. W still
have to devel op sonme | anguage to clarify that --
the criteria of that discretion for a case-by-case
determ nation, but we will be making that
anendnent, again with an errata sheet.

And the last issue is that Dr. Oson did
nmention the new concept of a bioaccunul ative
chem cal of concern. There's a definition and a
[ist of bioaccunul ative chem cals of concern or
BCCs, and we've recently in the |ast week started a
di al ogue with certain nenbers of the regul ated
community to clarify the procedures that the Agency
woul d use to designate additional BCCs and apply
themto either NPDES pernits, 401 certifications,
or permts under 39(n) of the Environnental
Protection Act.

Al'l these changes will be nade in advance

of the target date for your first notice of the

Board. Wth that, | think we can turn it over to
M. Frevert.
MR, FREVERT: | hate to |l et the whole norning

go wi t hout sayi ng sonet hi ng.

MS. TIPSORD: Before we do that though, let's
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go ahead and adnmit the table which is on page 12 of
the prefiled testinony as Exhibit Nunmber 1 in this
pr oceedi ng.

MR, WARRI NGTON:  Ckay.

MS. TIPSORD: That is it was on page 12 of
Dr. Oson's prefiled testinony, and that is marked
as Exhibit 1.

(Hearing Exhibit No. 1 adnitted in
evi dence.)

M5. TIPSORD: Dr. Flenal has a quick
guesti on.

DR FLEMAL: Just to keep this place in the
record, M. O son, could you explain the three
colums in that table, "GLI," what basis that
calculation is, the "IL," and so on?

DR OLSON: Well, first of all, this was al
based on nondrinki ng water usage, that is this 10
mililiters per day or 100th milliliter per day of
dri nking water, and the rest was bi oaccumnul ati on of
fish consunption, which for Illinois was 20
mlligrans -- 20 grams per day, G.I 15 grans per
day. And so -- and the Illinois was 10 to the
m nus six risk level, which, of course, is a big

difference. |In other words, the Gl was 10.
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The GLI al so incorporates two different
trophic levels for the fish consunpti on and we used
this food chain multiplier -- tables of a GLI. So
there's quite a few small differences in the way
they're calculated. The units there are given --
nost of themare in mcrogranms per liter, but sone
of themare nuch smaller. Nanogranms per liter
Pi cograns per liter. So for benzene, for instance,
t he val ue would be 310 micrograns per liter for
that usage. Illinois is only 26. And, therefore,
the GLI was a factor of 10 -- 12 tines that.

DR FLEMAL: | guess | didn't state ny point.
The colum you've got listed as the "IL," is that
in our current Subpart F or is that in the
pr oposal ?

DR OLSON: Those woul d be what woul d be
the -- Let's see, a quick check to see whet her
actually used the sane --

Vel |, sonmehow or other it canme out a
little bit different fromthe one that was
published in the Illinois Record. For that it was
21. I'mnot quite sure why there's a slight
di screpancy there. W have actually used the

benzene criterion once or twice in a permt. So
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the value used was 21. |'mnot sure what happened
when | did this recalculation for this table.

DR FLEMAL: |I'm not so concerned about the
magni t ude of the nunbers as understandi ng what the
colums are. The colum you have listed "G.I" is
the Great Lakes Initiative values as you're
proposi ng here so they're equivalent to Subpart E?

DR. OLSON: Those are the actual proposed
val ues that would be in the tables in the proposal

DR FLEMAL: And the "IL" colum is what woul d
happen if you used the Subpart F procedures in the
alternative?

DR. OLSON: Yes. Now, the toxicity value in
IRIS may have changed. | want to nake it clear
that we have never actually gone to the origina
literature to calculate a value for human heal th
The provisions in the proposal allow you to do
this, but chances are you would go to IRI'S, which
is an EPA dat abase upon whi ch numerous scientists
have gotten together over the course of years
bef ore the nunbers actually appear in IRIS. And
that's probably the nunber that we woul d use for
the toxicity val ue.

So that |I'mnot absolutely sure that the
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toxicity value for the nunmerator corresponds. [|I'm
not sure | doubl e-checked that. This was just a
rough idea to give you an idea of what the val ue
for those substances woul d be as done by the Gl or
as done by Subpart F

DR. FLEMAL: That was mny understanding. |
just wanted to nmake sure that it was, in fact, a
correct understandi ng.

MR. FREVERT: Thank you.

In addition to the water quality
standards that we are proposing today, the G eat
Lakes Gui dance as issued March 23 of 1995 has
additional qualities upon the eight Great Lakes
states. Predonminantly those requirenments deal with
the procedures that the adm nistrative agency woul d
use in carrying out its permt issuing activities,
things of that nature. And specifically there are
two appendi ces: Appendi x E which deals with
anti degradati on and Appendi x F which deals with the
nunber of permitting issues.

W have devel oped Agency operating rul es
to govern our NPDES pernmit, and in the case of 401
water quality certifications, that as well will be

in hopefully a final draft formthat | believe wll
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be available as an exhibit to show you that is
progressing. That needs to be subnitted for

federal USEPA approval along with the water quality
standards additions.

Now, when you go through those
procedures, you'll recognize the predoni nant aspect
of those requirenents fall under the pernitting
authority, but there are sone specific entities
that go beyond our authority and actually are
hazardable in our State. And | just want to get on
the record the fact that those additional
requirements, in addition to the water quality
standards in the narrative derivation procedures,
are contained in this proceeding.

Specifically there are requirenments for
m Xi ng zone requirenents for bioaccunul ative
chem cal s of concern that go over and above the
exi sting mxing zone requirenments in the existing
Subtitle C. The way we've addressed that, as you
notice, we tried to structure this proposal so that
everything applying to the Lake M chigan Basin was
housed in one subpart. W got away fromthis
add-on where currently Lake M chi gan standards

i ncorporate everything specifically for Lake
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M chigan. They refer back to general use and they
al so refer back to drinking water supply. W' ve
structured this proposal to get away fromthat.

The one exception is if you | ook at
Subpart C, Section 302, there is a Subpart --
excuse ne -- Subtitle C. There is a Subpart A,
"General Water Quality Provisions." And they dea
with things like m xing zones and nondegradati on.
W' ve retained that. W have retained nothing el se
in this proposal for Lake M chigan. W' ve brought
everything fromthe other subparts into this
proposal. Wen you |l ook at mixing zones, there are
specific requirenments for BCCs.

W' ve added a Section 302.515 for
suppl emental m xi ng provisions for BCCs. This is
to nake it directly conpatible with the Great Lakes
Initiative requirenments. W' ve also added 302.512
that Rich tal ked about earlier for antidegradation
provi sions. W believe those are the fundanental
regul atory requirenments that the Board needs to
adopt to conply with the Great Lakes Initiative.
The suppl enmental inplenentation material necessary
for us to execute those in a fashion required under

the Great Lakes Initiative is contained in our

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

65

administrative rules that we're finalizing and will
have avail abl e shortly.

Two specific procedures required by the
Great Lakes Guidance deal with adjusted standards
and variances. And we worked with USEPA to get
across the notion that we intend to rely on the
Board's existing procedural rules dealing with
adj usted standards and vari ances so those
procedures should take effect as is. W've had no
i ndication fromEPA that there's any change
necessary. The existing procedural rules will do.

There are some requirenents regardi ng
additivity of nultiple toxic substances. W're
going to rely on that based upon the ten to the
mnus fifth risk level. | believe there's an
additive provision in those levels, sanme as there
was in Subtitle F, to deal with that. And there's
al so an inplenmentation procedure dealing with
conpl i ance schedul es, and we've got some procedures
speci fying how we will use conpliance schedul es
based on authority that's currently existing in
Part 9, the pernit section of Subtitle C

So with that, we believe we have a

conpr ehensi ve proposal that does address all the
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requi rements of the Great Lakes Initiative. And
hopeful Iy sonewhere before the day is over a
representative of the USEPA can be here to, |
suppose, if nothing else, convey their urgency in
us getting through this process and get a quick
adoption, perhaps field some questions if you m ght
have any on progress of the other states.
W have about w apped up our procedures
i mpl ement ati on package with the exception of how
we're going to handle all effluent toxicity.
That's currently on hold pendi ng sone resol ution of
sone issues with the USEPA in the states of
W sconsin, Indiana and Chio over what procedure
woul d be acceptable and intend to provide a
permtting procedure for whole effluent toxicity
for whatever would energe fromthat discussion
And that's all | have to say.

MR WARRINGTON: As M. Frevert indicated, we
have drafted sonme proposed Agency rules to
i mpl emrent the Great Lakes requirements. And we
would like to give the Board a copy and admit it as
an exhibit to this proceeding. It's entitled the
May 16th, 1997 draft. What we hope to do this week

istomil it to the notice and service |list and
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solicit their comments by June 6th, 1997. W']|
take those comments, incorporate any changes that
we're able to ascertain concerning whol e ef fl uent
toxicity, generally check the formatting and the
| anguage of the proposal so that it will be
acceptable to the Secretary of State for filing,
and then file it shortly afterwards.

We, of course, you know, are in a
position to still make amendnments to this based on
public cormment. We'd be particularly interested in
any comments the Board, of course, has coordinating
t hese procedures with the Board's pernmitting
procedures. But we'd so nove that the May 16th
draft be admitted as an exhibit.

MS. TIPSORD: |s there any objection?

Seeing none, we'll adnmit that as Exhibit
Nunber 2.

(Hearing Exhibit No. 2 adnitted in
evi dence.)

MR, FREVERT: Rich, if I could, 1'd just like
to reiterate one area that we are struggling with,
and that's the bl anket exceptions from
anti degradation review for specific provisions.

O early USEPA s gui dance says that should be
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appli ed on a case-by-case basis, on a whol esal e
basi s.
Sonme feedback we've received fromthe
National WIldlife Federation called that to our
attention. They want sone provisions for that.
Qur concern is trying to honor that intent without
| anguage that woul d appear to create an ill egal
del egation of authority fromthe Board to the
Agency on when to invoke that and when not to. So
any testinmony fromthe audi ence or input from
anyone in how we acconplish that woul d be greatly
appr eci at ed.
MR WARRINGTON: | think we can entertain
guestions unless you' d like to entertain |unch.
MS. TIPSORD: Let's go off the record for just
a mnute.
(Di scussion off the record.)
M5. TIPSCRD: We'|l take a lunch break. Let's
reconvene at 1:00 o' cl ock.
(Wher eupon, at 11:55 a.m, the
heari ng was recessed, to reconvene

at 1:00 p.m this sane date.)
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AFTERNOON SESSI ON
(1:00 p.m)

M5. TIPSORD: At this time before we proceed
to questions of the Agency, I'd like to know if
anyone else would like to make a statenment at this
tinme?

M5. ROSEN: Thank you. Good afternoon
My nanme is Wiitney Rosen. |'mlegal counsel for
I1linois Environmental Regulatory Group. W have
worked with the Agency on behal f of our nenbers
that nay be inpacted by this proposal and have had
numer ous di scussi ons.

Today with ne is M. Robert Cohen and
M. Jeff Smith from Coormonweal t h Edi son. They are
representi ng Commonweal t h Edi son as nenbers that
are inpacted by this proposal. And we have al so --
with us earlier was Melita Leffel, who will be
joining us shortly, who is a representative from
Abbott Laboratories.

As | said, we have been working with the
Agency on this proposal because it does inpact a
nunber of our nenbers. We would |like to note that
IERG is very interested in getting this rul emaking

conpl eted as soon as possible to avoid federa
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i mposition of the GLI. And we thank you for your
efforts to expedite the process.
MS. TIPSORD: Thank you, Ms. Rosen.

Is there anyone el se who would like to
nmake an openi ng statenent?

Then let's proceed with questions.
I think we'll do this -- the best way to do it is
section by section. And so we'll start with
Section 302.101, and I'Il refer to page nunbers
as they appear in the Agency's original proposal.
So Section 302.101 is found at page 8 of the first
notice proposal subnitted by the Agency.

Are there any questions on Section 302.1017

Ckay. | have a couple. These are
mnor -- and these fall probably in the category of
i nconsequential types of -- but | know Jay Carr

m ght ask us about them |In 302.101(e), there's a
citation to "Ill. Adm Code 303" and then in parens
it's "35 I1l. Adm Code 303.443."

Coul d the Agency indicate to ne if
303.443 is the specific citation? And if it is,
why don't we use that instead of just referring to
general 303, both in 302.101(e), and it al so

appears in 302.501 in the same way. You give a
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general cite and then nore specific cite.
MR, WARRI NGTON:  The reason that we first used

the citations, the whole part 303, was that is the

way it existed in the existing Agency rules -- or
sorry -- the existing Board rules. Likew se,
35 II'l. Adm Code 303.443 is the specific section
citation to the waters that will be affected

That is in the Agency proposal at page 55.

MS. TIPSORD: Then you woul d have no objection
to changi ng that?

MR, WARRI NGTON:  We have no objection to
changing that, cleaning that up. One thing that we
consciously avoided in drafting this proposal was
trying to clean up anything. W tried to limt
this proposal to solely those things that woul d be
necessary to achieve federal approval of a
pr oposal

MS. TIPSORD: Then noving on to Section
302. 105, are there any questions?

302. 5017
5027
5037
5047

We'll go with you first.
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MR SMTH: | have a question on 302.504,
Table C. And | guess what 1'd like is naybe an
expl anation of the origin of the paraneters and the
standards that are in that table.

MR MOSHER: W could go down the list --

Wll, let's do it this way. The first four things
listed -- phosphorus, chloride, sulfate, tota
di ssol ved solids -- are the existing Lake M chi gan

standards that always were in Subpart E. The

next -- let's see -- arsenic, selenium barium
iron, |ead, nanganese, nitrate-nitrogen, oil, and
phenols cane fromthe Public Water Supply and Food
Processi ng Water Supply standards at 302. 304.
Subpart C. Then starting with benzene and goi ng

t hrough the end of that subsection, those are G.I
proposed criteria that we propose to adopt as

st andar ds.

MR SMTH:. The G.I standards that begin from
benzene and go down to trichl oroethylene, are those
for protection of hunman health as drinking water
st andar ds?

MR MOSHER: My understanding is that they're
for protection of drinking water and ultimately for

human heal t h.

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

73

MR SMTH: Now, these would be applied on an
i nst ant aneous basis or as an acute standard?

MR MXSHER: As | explained in ny testinony,
given that these are applicable out in the open
wat ers of the Lake, even though the G.I proposed
t hem as standards that would be an average of
sanpl es and you woul d assess conpliance based on an
average, we felt that that was not entirely proper
or entirely fair to do it that way in the open
wat ers of Lake M chigan

Therefore, we have proposed them as a
not -t o- be- exceeded val ue, given the qualities of
the Lake where you're dealing with a vast expanse
of water and, for one thing, it would be very
difficult to get out there and take multiple
sanpl es, but al so when you do have a violation out
there in Lake Mchigan, that is a cause for
concern, even if it is a violation of just one
sanpl e, because of the magnitude of it.

So | think again |I'd refer to ny
testinony for our reasoning behind proposing these
as not -t o-be-exceeded val ues.

MR SMTH | guess the question |'mtrying to

get tois if these nunbers are to protect hunan
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heal th, human health criteria is based on exposure
for several years and why wouldn't it be
appropriate to check over a several -day period as
opposed to instantaneous? 1Is it nobre a convenience
thing that the Agency is proposing to have these
applicable with any one sanple? Is that the rea
reason for doing it this way?

MR. MOSHER  Convenience is a factor.

I think, to sumit up, we've got a huge |ake out

t here; and whenever you would exceed all -- Al

t hese are man- nade substances. Whenever you woul d
exceed these values, that's cause for concern. |
woul dn't want to put a burden on soneone to have to
go out four tines, probably in a chartered boat, to
try to find the sane | ocation they were at the
first time out there in the mddle of the Lake and
to take at |least four sanples. So to answer your
guestion, it's part -- it is partly due to

conveni ence.

MR SMTH. But in ternms of what the Gl is
trying to acconplish by having the four, a standard
is based on an averagi ng period, that that is no
| ess protective than what you' re proposing here in

this Subtable C?
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MR, MOSHER: | guess | don't understand what
you nean by "no less protected.”

MR SMTH: | guess -- it seens like we're
trying to mx apples and oranges because what GLI
is trying to do is have their average of a series
of sanples over a period of days to provide sone
protection for human health or drinking water. And
what we're doing here is we're having basically the
standard applied as an instantaneous -- any single
sanpl e woul d need to conply with these nunbers, and
yet the nunbers are the sane nunbers that the Gl
has based on an average exposure.

And it seens to me that if the G.I felt
that that was protective, then what we're doing
here is we're going beyond what the G.I requires.
And that's what I'ma little confused about.

MR, MOSHER: You're correct. The G.I proposed
themthat way. But again, | |ook at the vastness
of Lake Mchigan. |If we were today to charter a
boat and go 10 nmiles out and dip up a sanple, and
if it violated -- that single sanple violated any
of these standards, | woul d have great cause for
concern. And to require our Agency, or anyone who

wi shes to go out and take sanples, to go back to
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that spot three nore tinmes to have a confirnation
that sonething is wong, | think, is asking a
little too mnuch.

MR SMTH:. And the reason why Table D, the
hunman heal th standards are allowed to be averaged
over a four-day period, four-consecutive-day period
for the human health standard, is that because, in
essence, it's nore convenient to get the sanples
over a four-day period and average thenf

MR, MOSHER: The substances in Table D apply
everywhere --

MR SMTH Right.

MR MXSHER -- and a lot -- anywhere else in
the Lake or its watershed is going to be a | ot
easier to cone up with a sanple. Al so those aren't
necessarily water supplies so my other reason for
using a single sanple isn't necessarily present for
Tabl e D.

MR SMTH. Well, Table D deals with PCBs.

So in a sense, we're allowi ng an averagi ng for the
BCCs to be human heal th whereas the non-BCCs in
Table C we're applying on an acute basis so, in
essence, it seens |ike we're being nore protected

wi th non-BCCs than BCCs in Table D
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MR MOSHER: O course, Table D has four
di fferent categories of standards instead of just
one. So there is -- there is some provision in
Table D for | ooking at just one sanple if it were
an acute standard. But you're quite correct.

Again, 1'll have to fall back on ny
reasoning in the testinony.

MR. COHEN: M. Mbdsher, | had one quick
foll ow up question to your testinmony. Wat is it
about Lake M chigan and the Agency's view that
makes it different fromthe other four Geat Lakes
in the context of our current discussion?

MR. MOSHER: Lake M chigan, of course, is
unique for Illinois. It isn't any different from
the other Great Lakes. M personal opinion and the
way this petition came out was that if you're
protecting a public water supply and we are in Lake
M chi gan, the open waters, we shoul dn't have --
have to average sanples to detect a violation.

MS. TIPSORD: Before we -- M. Warrington
when you refer to Table D and Table C -- there was
some conversation -- you're actually referring to
the tables that appear in Subsection (d), not a

separate Table D, correct?
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SMTH  That's correct.

WARRI NGTON:  That's right.

5 3 3

TIPSORD: M. Warrington?
MR, WARRI NGTON:  Perhaps | could try to
clarify it.

Bob, | believe you testified about the
conmpounds benzene, chl orobenzene and so on in the
table in Subsection (c). Wuld you expect nuch
variation in the sanple results fromfour different
sanpl es, assum ng that they nanaged to find the
sane | ocation in the Lake?

MR, MOSHER: No, you wouldn't. G ven the
vol unme of water out there, you wouldn't expect the
kind of variability we night see in a river, for
i nstance. That's why | say when you get one sanple
that surpasses these linmits, some degree of concern
arises inmmediately. And averaging that sanple with
three others, | think, is just kind of a waste
of -- a waste of effort.

MR, WARRI NGTON:  And anot her question is in
di sti ngui shing Lake M chigan fromthe other G eat
Lakes, isn't it true that Lake M chi gan doesn't
really have any flow through the Lake as opposed to

the other Great Lakes?
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MR, MOSHER: Correct. W're on a portion of
the Lake that isn't a constricted -- a constricted
area where there is -- there is flowin the |akes,
but in our portion of the Lake, it's very diffused
and it's not constricted in one spot |ike sone of
t he ot her pl aces.

MR, WARRI NGTON:  Thank you.

MS. TIPSCRD: Dr. Flenal?

DR FLEMAL: | was going to explore that same
guestion, Dick. Wat data do we have that woul d
enlighten us on the spatial or tenporal variability
of any of these paraneters in Lake M chi gan?

MR MOSHER: Well, we've got a sanple program
in Lake M chigan that goes way, way back and if you
| ook at paraneters |ike phosphorus and anmoni a t hat
have been sanpl ed for years and years, there is
very little variability out in the open waters.

DR FLEMAL: Wbuld you believe that for the
organi ¢ paraneters you' ve got listed here, that
sane concl usion could be reached?

MR, MOSHER: Yes, | would, especially given
the fact that there are no mixing zones out there,
that | know of at |east, that would cause a

concentration gradi ng of any kind.
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DR. FLEMAL: Are the waters in Lake M chigan
t oday anywhere near the concentrations of the
vari ous organi c paraneters?

MR MOSHER: | would have to say no.
I haven't examined lots of data for all of those
things, but | would certainly think that we'd be
much | ower than those out in the open Lake.

DR. FLEMAL: Benzene, for exanple, if | were
to go out in the Lake, | would likely expect a
concentration well below the 12 micrograns per
liter that you're proposing as a standard?

MR MOSHER: | think you'd probably not be
abl e to detect benzene.

DR FLEMAL: If | did detect sonething over
12, what conclusion woul d one reach fromthe
occurrence of that one sanpl e?

MR MOSHER: | would conclude that we either
had sone kind of a |aboratory error, some kind of

sanpling error, or we have just detected sone kind

80

a

of a spill because there's no known source.
DR FLEMAL: In terns of our need to react, it
woul d certainly have to be a spill if you found any

of these paraneters being exceeded in the Lake?

MR, MOSHER: That woul d be ny concl usion,
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yes.

DR FLEMAL: Wuld it help to go out and
sanpl e on four consecutive days if one were, in
fact, attenpting to docunent the existence of a
spill?

MR MOSHER: Well, the only thing that would
do is track the dispersal of the spill. But in ny
m nd, once we have that one sanple, we have all the
proof we need.

DR. FLEMAL: Going back to the same place to
docunment the spill might, in fact, cause you to
mss it if it had noved?

MR MOSHER: Right. Gven the vast expanse
out there, that's correct.

DR FLEMAL: That's all.

MR RAC | have a few questions on Section 504.
You descri be the standards under Subsection (c)
came from G.I and which canme from Subpart F. Could
you pl ease for the record just go through
Subsections (a), (b), and (d) also and tell us
whi ch standards are conming from G.lI and which are
bei ng carried over from Subpart F?

MR MXSHER: It might take us alittle while

to think about it. But we can do that.
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MR RAGC If you want to, you can al so respond
tothis inwiting if you think it will take a | ot
of time. It was just that we didn't see nmuch of it
in the testinony. You know, so we get something on
record.

MR MOSHER: W have notes. W can do it
orally if you'd rather --

MR RAC  Ckay.

MR, MOSHER: Subpart A on page 10 of the
original petition, we have a | ead standard
proposed, both acute and chronic, and that is
related to G.I, but it is not a part of the Gl
notice in the Federal Register. The states that
had been working on G.I continued to collect |ead
toxicity data, and very recently enough was
obtained to calculate a Tier | acute and chronic
standard. So that's where our -- our |ead proposed
standards conme from They are not a part of GLI
officially, but in the process of G, everybody
realized a | ead standard was needed and data was
col l ected and the cal cul ati ons were nmade, and we
obt ai ned t hese from USEPA about a nonth ago.

The other part of Athat is not from G.I

is the TRC standard on page 11. That is the
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General Use standard noved over to cover Lake
M chi gan.

MR. RAO \What does "TRC' stand for?

MR. MOSHER: Total residual chlorine, and
that's defined el sewhere in the Board' s regs. So
out of Subpart A everything else that | didn't
specifically mention is from@.l.

MR. RAC Regarding the standard for |ead,
woul d it be possible for you to provide the Board
wi th any other technical support material that you
used?

MR MOSHER: Yes, we can do that. W can cone
up with a list of species that had toxicity data
contribute to the calculation, and that ought to --
That's traditionally how we describe that. W can
provi de that.

MR RAC  Ckay.

MR, MOSHER: Subsection (b), | believe, are
all fromthe General Use standards that have been
noved over and now are duplicated in the Lake
M chi gan Basi n standards.

Subpart C | think we already have been

through that. Subpart D -- I'msorry -- Subsection

(d) --
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MR. RAO  Subsection.

MR MOSHER -- those are all Gl criteria
that we are proposing as standards. | did note in
my testinony that mercury and PCBs are currently in
a state of flux, and we had pronised to report back
when the GLI has decided on what those standards
shoul d be, whether that will be within this
proceeding or we will have to start a new
proceeding, if it takes too long for themto do
t hat .

MR. RAG As proposed under Subsection (b),
the standard for PCBs, could you tell us, you know,
whet her GLI final document is the source of these
st andar ds?

MR, MOSHER: Yes, the Federal Register notice
is the source. And our nunbers should be identical
to what was published in the Federal Register.

It's just that there was a --

MR RAG Actually we took a |look at the
nunbers in the Federal Register and they were not
t he sane for PCBs.

MR, WARRI NGTON: | think we were referring
to --

MR RAC W were referring to page nunber
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15392 in Federal Register notice, Volune 16,
Nunmber 56, March 23rd, 1995, Table --

MR WARRI NGTON: | believe that we based it on
final revisions for -- final revisions to the
pol ychl ori nat ed bi phenyl criteria for hunman heal th
and wildlife for the Water Quality Guidance for the
Great Lakes systens, 62 Federal Register 11724,
March 12, 1997. And those were included as Exhibit
to the original proposal

MS. TIPSORD: Before you nove on, | have a
general question about all of the tables in this
subsection. The -- how -- the organization of them
is not al phabetical. W have a m xture of
mlligrans per liter and nicrograns per liter and
nanogranms per liters.

MR WARRINGTON: And | think there's a
pi cogramin there too.

MS. TIPSORD: Yes, so ny question is, is there
a reason for the organi zation? Are they of nore
concern?

MR, MOSHER: Well, Subsection (d), for
exanple, lists the single metal that is invol ved
first, which is mercury. And then | believe it's

al phabeti cal for the organi c substances. And
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that's -- there's nothing sacred about how we did
that. W can -- we can strictly al phabetize the
whole thing, if that's what you'd like to see.

MS. TIPSORD: It just seened odd to ne that we
had the mi xture of the nilligrans, nanograns, and
all of that. And that nmakes the nunbers | ook
strange at tines. Sometinmes they junp out at you.

| guess |I'd just ask you to take a | ook
at that and see if we can't --

MR, FREVERT: Are you asking for a way that by
just looking at this table you can visually
describe the relative toxicity of one substance
ver sus anot her?

M5, TIPSORD: Yes, | guess.

MR POLLS: | think she's confused because
they're all different units, but you can convert
themto whatever unit you want. Wuld it help if
all of themwere in the sane --

MS. TIPSORD: Could you identify yoursel f?

MR POLLS: Irwin Polls fromMetropolitan
Wat er Reclanmation District of Greater Chicago.

M5S. TIPSORD: Let me just say ny concern is,
having recently dealt with the Drug Conmittee on

Adm ni strative Unit on Underground Storage Tanks,
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especially since they're not al phabetized, this is
the kind of question they will ask ne. Wether
they asking me to do anything different, |I'm not
sure.

But | need to have sonething on the
record, if they ask me the question, | can give
them an expl anation for why it was done this way
and that there's a scientific or |ogical reason.

If it is, it's because we tossed themin the hat
and that's the way they canme up, | think ny
guestion then is, is there a logical or a
scientific order that we can put themin?

MR MOSHER: Yes, that's the -- the answer to
that is really diverse. C, for exanple, we had
standards that came fromthree different sources so
we kept the sources segregated. And maybe once
we' re beyond this stage of understandi ng those
sources, we can go and just sinply al phabetize
t hem

DR FLEMAL: | think historically what we've
done is we've attenpted in our tables to have the
i norgani ¢ constituents first in a separate
al phabeti zed list and then followed with the

organic. And I think we have that in every case
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except Table C or Subsection (c). And maybe j ust
al phabeti zing that first part would bring us back
to the convention of the sequence.

DR OLSON. Excuse me. 1In 302.304, the Public
Wat er standards, the Board already has the listing
that's done that way with inorganics first and then
organi cs segregat ed.

DR. FLEMAL: Maybe if we aligned the deci nmal
pl aces and the concentrations, that would help a
little bit.

MR FREVERT: | just comrent. W certainly
would like to work with you and do it any way you
want it, you know. Any reconmendations you have to
nmake this nore user friendly to the lay public or
even the professional people working with it, we'll
t ake any suggestions you have. W did this in what
we thought was a rational, convenient way, but
we're not weighted to that at all

DR, OLSON: | just want to point out that
there are vast orders of magnitude. W're talking
about what it's -- it's like ten orders of
magni tude. It's an awful |ot of zeros.

MR. WARRI NGTON:  What he neans is if we

reduced it to a commpn unit of measurenents, there
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are going to be lots of zeros that people will have
to count to conpare them

M5. TIPSORD: And | don't think that's as
necessary -- because you have done a very good job
that this is mlligrams, this is picograms. Like
say, it just seened a little confusing to nme, as a
conpl etely lay person

DR FLEMAL: Have we ever attenpted to set a
standard of fentograns on this?

DR. COLSON: No.

DR. FLEMAL: | assune we can do the fentograns
of di oxi n?

DR OLSON: | don't know what dioxin --

MR. FREVERT: There is a procedure to
specifically deal with substances that are believed
to be toxic or at unsafe |evels bel ow detection
limts. So we indeed anticipate that we could
encounter a substance where there's a standard set
bel ow our ability to detect and measure. Don't
assume everything in here or everything that will
come out of this can be neasured with today's
t echnol ogy.

MR RAGC M. Msher, in your testinony at

page 4 you expl ai ned how standards proposed under
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Section 302.504. A nust be nmet outside the zone of
initial dilution and chronic standards woul d be net
outside the nixing zone established. | didn't see
those requirenents in the proposed rules. Can you
expl ain how the rul es work?

MR MOSHER: Well, | thought they were in the
rul e.

MR, FREVERT: Aren't they in the existing
m xing rule, 302.1027

MR RAC W, it doesn't get into where an
acute standard applies and where a chronic standard
applies. |1 think that requirenment is under 302.208
so naybe a cite for 302.208 m ght --

MR, FREVERT: W' d be happy to look into
that. That's a good point if we' ve overl ooked
that. W are attenpting to preserve the sane
concept, sane place. |If we need to adjust the
wordi ng to acconplish that, we'd be happy to.

MR RAC And | have one | ast question on
302.504. Under Subsection (a), the |last sentence
you say, "The sanples used to denonstrate
conmpliance with the CS or HHS nust be collected in
a manner whi ch assures an average representative of

t he sanpling period."

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

91

Coul d you explain what you nean by
"average representative of the sanpling period"?

MR MOSHER: Well, the chronic standards and
human health standards are to be assessed based on
at least four sanples so it is an average that
we're conparing to the standard. W want to
coll ect those four or nore sanples in a manner
that's fair and | ogical.

In other words, we want to -- if we're
going to have a four-day period and coll ect four
sanmpl es, we should have one sanple a day for four
days and not three sanples within an hour's period
of time and then one -- the fourth sanple four days
later. That's what we nean by "representative."

W want a fair collection period with the sanples
spaced out nore or less evenly over that collection
peri od.

MR RAC Are there any specific sanpling
protocol s published by ASTMor internationally
recogni zed that say how we do this?

MR, MOSHER: Not that | know. This concept is
based on what we -- the Board adopted back in
1990. It's -- that language is taken directly out

of 302.208 as how we are to assess chronic versus
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acut e standards.
MR. RAO Thanks.
MS. TIPSORD: By way of typos also --
MR RAG Ch, just one.

MS. TIPSORD: Okay. For the errata sheet, you

used periods and col ons -- under subsections you
have periods, like at the end of Subsection (a) and
(b), and then sem colon -- or colon after

Subsection (c). Check into it and let me know
whi ch one you prefer

MR, WARRI NGTON:  Ckay.

MR RAC And there's one nore which may be a
t ypogr aphi cal oversight. Under 302.504(a) for
standard for cadmi um acute standard, you have
expression with two constants, A and B, and the
value of Bis given as 1.128. And we were | ooking
at the Federal Register dated March 23rd, 1995, and
the value of Constant B in the Federal Register is
. 128.

So coul d you pl ease take a | ook at that
and tell us which is the correct value to the
const ant ?

MR, MOSHER: Okay. W'll do that.

MR, RAG  Thank you.
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DR FLEMAL: Throughout this section -- and |
believe in several other sections as well -- you
use the term "open waters of Lake M chigan" and
capitalize the "open" and the "waters." |Is there
any reason for making that capital ?

MR, MOSHER: Well, we added sone | anguage to
Section 303, didn't we?

MR, WARRI NGTON:  That's right.

MR MOSHER: Is that toward the end or --

MR, WARRI NGTON:  Page 55.

MR. MOSHER: Yes, on page 55 of the petition
is where we're proposing change to the text of
303. 443 which used to define what Lake M chigan
wat ers were and now defines what Lake M chigan
Basin waters are. And we distingui shed between
open waters, the harbors, and tributaries and
waters within breakwaters. So we capitalized the
"open waters" there, and | don't know if we have a
good reason for that or not.

DR FLEMAL: | think this is to indicate that
this is a special termof art that is el sewhere
somewhere defined. |s that the purpose of the
capitalization?

Let ne ask the question another way.
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W're attenpting to define "open waters over Lake
M chigan" for the first time back here in part 3083;
is that correct?

MR. MOSHER  Yes.

DR FLEMAL: Wuld it be useful and nore user
friendly if we designed "open waters" in Part 302
itself so that a person |looking for water quality
standards for Lake Mchigan in Part 302 woul d be
abl e to determine what are open waters as opposed
to the waters nore generally which they supply?

MR, FREVERT: M understanding is that
deviates fromthe existing structures where al
open waters are designated in Part 302. That's why
it's the way it is. W went into that part of the
existing rules that delineates and designates --
uses designhations and what rules apply to them
That's where we chose to house the definition. But
Bob is correct. The purpose of this is to

n

specify. Wen we say "open waters," we nmean those
waters that fall under 303.443 (a).

DR. FLEMAL: Perhaps one of the things that
m ght be done for user friendly purposes is where

that phrase "open waters of Lake M chigan" is first

encountered in 302, to say "as defined as" or
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somet hing --

MR, FREVERT: As designated in Section --

DR FLEMAL: Yes. | read through this and
ran across this termand it struck ne first that it
was capitalized, but | didn't know where it was
going to be defined until | conpleted nmy entire
| ook at 302.

MR. FREVERT: Good suggestion. W' Il be happy
to do that.

M5. TIPSORD: Yes.

MR WARRI NGTON: W can add a definition of
the "open waters." |It's at -- the Federal Register
of March 23rd, 1995, which is the final G.I
proposal. And it's at page 15389 and "open waters
of the Great Lakes," the acronymis al
capitalized, but they describe it as "The waters
| akeward froma |ine drawn across the nouth of
tributaries to the lakes, including all waters
encl osed by constructed breakwaters, but not
i ncludi ng the connecting channels. W can add that
definition to clarify.

MR, RAC What you just read nowis fromthe
federal docunent? Isn't that the sane as --

MR, WARRI NGTON:  The Federal Register of
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March 23rd.

MR RAGC It's not the sane as you have under
303.443 with regards to the waters enclosed within
breakwaters. You may want to take a | ook at that
and make it consistent.

MR, WARRI NGTON:  Ckay. Not ed.

MS. TIPSORD: Any further questions on 5047

5057

MS. ROSEN: Before we proceed, can | just ask
a clarification of what just transpired?

M5. TIPSORD: Sure.

M5. ROSEN: Wre you, Rich, agreeing that the
Agency wanted to change the definition of "Lake
M chigan Basin" as it's outlined in 303.443 to the
| anguage that was in the Federal Register notice?

MR WARRI NGTON: | believe we are. Now
exactly how we got it the other way, |'mnot sure.

MR COHEN: If I may, | believe M. Msher's
testi nony addressed that issue that the breakwaters
were specifically excluded because of the
difficulty in achieving certain standards in that
ar ea.

MR SMTH. That's correct.

MR COHEN: There are other differences that
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are unique to Lake Mchigan. |If | nay suggest,
could we not just incorporate a reference to the
definition of Section 443 in the definition section
of Part 3027

MR. RAC That begs the question of what you
have in 443 is GIl. It's something you nay want to
addr ess.

MR, FREVERT: W' d be happy to address that
here. | just want to state we're not prepared to
change anyt hi ng substantive in what we proposed.

We consciously designed this the way we did for a
specific purpose. And we'd be happy to do what ever
it takes to clarify our intent, but we're not

ret hinking our intent here.

DR FLEMAL: And just to nake sure we
understand that intent, Toby, open waters of the
Lake do not include waters within breakwaters as
far as this proposal is concerned?

MR, FREVERT: That's what we're proposing.

DR FLEMAL: Even though the Gl has it
contrary to that?

MR FREVERT: We've been in comunication with
USEPA, and we've yet to be advised that they have

any problemw th that so we're standi ng pat.
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MS. TIPSORD: Ckay. Let's nove on then.
5057
50772

MR, COHEN: A quick question. | think it's
for M. Frevert. Could you state what was the
Agency's intent in nmaking the single change to
Section 5077

MR. FREVERT: | believe there -- Ch, yes.
That is one of the perhaps two areas where we
undert ook sone cleanup and that that is a
requi rement that has |ong since been nmet and is
defunct. We thought there was no need to clutter
the Board's regulations with that any | onger.

MS. TIPSORD: How about 508?

MR COHEN: M. Frevert, | have exactly the
same question with respect to 508.

MR, FREVERT: Section 508, that primrily
refers to some condense or mai ntenance operations
of facilities discharging to Lake M chigan. The
toxicity limtations for chem cal maintenance
approaches refer to outdated technol ogy that's been
totally superseded by the new -- the new state of
t oxi col ogy and water quality derivation. |In that

regard, we feel there's no need for paragraph (g)
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anynor e.
The ot her conponent of that, the first

sentence | read as a nandate that condensers be

cl eaned with a mechani cal device. Unfortunately,

I have not researched the devel opnent of that

particular reference. But | believe that's again a

20-year-old artifact of the Board' s origina

regul ations. Qur concern today is not to tel

peopl e how they do their cleaning or whatever, but

to make sure the result is that we neet these

protective nunbers for any toxic substances coni ng

out of there. And that's the reason we're

reconmendi ng the deletion of that requirenent.

MS. TIPSORD: Anything further?

302. 510.

M5. ROSEN: This is just by nmeans of
clarification. Regarding this definition section
intotal, to what specific sections or parts do
these definitions apply? Wuld that just be set
forth somewhere? Do you understand?

The terns that are defined here, are they
to nodify everything within Section 302 or do they
also apply to later at -- the revisions we made to

303 and 304? Do you understand ny question?
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MR, WARRI NGTON: | see. The scope of --

MS. ROSEN: Yes, just the scope of the
consul tant.

MR, WARRI NGTON:  The original intent was to
apply to this subpart and be linited to the Lake
M chi gan regul ations. And we can -- we can add a
clarifying reference to that.

MS. ROSEN: Thank you.

MR, RAG Just followi ng on the question, are
nost of these -- or all of these definitions drawn
fromthe Gl docunment? Wen | say that, Exhibit C

DR. OLSON: Two definitely aren't. Particular
organi ¢ carbon and di ssol ved organi ¢ carbon were
ones that | had to add because | felt the GLI was
i nsufficient on those points. They're not really
routine procedures. And if these are inplenented,
that woul d be sonething new. Mst of the rest were
taken fromthe G.I, but I can't say that it's
100 percent. Those two are definitely different.

MR. RAO The reason | ask this, there was no
statenment in the statenment of reasons or in the
testinony regarding this section so | just wanted
to get sonething on the record where these

definitions were conming from
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DR. OLSON: They're derived fromtechnica
support documents, some paper, but | could supply
sone nore docunmentation for that.

M5. TIPSORD: | also have a question, the
phrase "in a place of conflicting definitions" at
35 Il'l. Adm Code 302.100. Wich definitions
conflict with 302.1007?

MR, WARRI NGTON:  We'd have to get back to you
on that. M recollection is that the definition
used in the existing 302/ Subpart F, it's slightly
different wording for sone of the effects that are
stated, probably not substantially differently than
the GLI proposal

MS. TIPSORD: Could you |et us know where
there might be this conflict? | think if we have a
clarifying statenent that these apply to -- these
definitions apply to Subpart E, that will also help
clear up that question

Anybody el se on 510? Witney, did you
have sonet hi ng?

M5. ROSEN: Yes |I'd like to make a statenent.
M. Warrington in his -- in the opening discussion
made a reference to the bioaccunul ative chem cal s

of concern and the Agency's interest in continuing
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di scussions in this area as to how they woul d be
devel oped and i npl enmented and the partici pati on and
notice that will be provided to the public on this
i ssue.
I would just like to note on the record

IERG s interest in continuing those discussions and
possi bly proposi ng | anguage whi ch addressed t hem
during the next hearing.

M5. TIPSORD: Yes.

MR, FREVERT: Can | respond to that?

M5. TIPSORD: Sure.

MR FREVERT: CQur concern is that Lake
M chigan and all the G eat Lakes essentially are a
val ued resource that has been specifically
identified for special protection for
bi oaccunul ati ve substance and that that's not
restricted just to those chemicals that are
currently known to be BCCs but al so those that
behave |i ke BCCs through a bi oaccunul ation factor
greater than 1, 000.

If, in fact, we ever encounter another

substance that behaves that way, we feel it is
important that it be treated with the sane degree

of seriousness and have the special BCC linmitations
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such as m xi ng zone phaseouts and anti degradati on,
but that we certainly understand and are fully
commtted to working with the regul ating
communities so if that ever happens, they will know
as early as possible that that substance is subject
to BCC protection

In that regard, we're actually in
agreenent with the industrial comunity that
they're entitled to know if indeed science
identifies another substance that should be treated
that way. But that, we don't feel, would be
appropriate to disregard until we went through a
separate rulemaking to add it to that list. And
with that in nind, we are working with industry to
try to find a way to acconplish that.

M5. TIPSORD: M. Rao and | were just |ooking
again at the bioaccunul ati on chem cal concern
definition that exists in here. This is a
definition section in the rule. The definition
seens to have alnost criteria in it, and we'd |ike
while you' re looking at this, continuing to | ook at
this, perhaps you night consider putting this in
its own section or in a section other than just the

definition section to nake it a nore firmrule than
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just a definition.

MR FREVERT: |1'mnot sure | understand what
you' re reconmendi ng.

MS. TIPSORD: You define it but you also give
criteria on what it takes to become a BCC. And
criteria within the definition section can
sonmeti mes cause problens. And that's why | suggest
you mght just take a look at it to see if there's
away to --

MR RAC It's alnobst | ook you have listing
criteria here, then you add the | anguage, you know,
it's not limted to what you have listed. So it
may hel p make the rules better --

MR, FREVERT: What we're trying say is a
bi oaccurul ati ve cheni cal of concern is anything
that has this bioaccunul ati ve characteristic; and
by the way, here's a handful of themthat we
al ready know behave that way. There nay be others
it's not intended to be a list. It's intended to
be a definition based on its bioaccumnul ative
characteristics.

Now, with that in mnd, I"'mstill not
sure | understand what you're recomendi ng to us.

MR, RAC Actually we're not recomrendi ng
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somet hing profound. It's nore |Iike we thought
since it's an inportant part of the rule, it could
have its own section if you think it's something
you can do.

MR. FREVERT: M recollection is BCCs are
dealt with specifically in the antidegradation
provi sions, the add-on provisions of .512, page 22,
and al so suppl enmental m xing provisions in
302. 515.

Whul d you want us to make reference to
that definition in both of those sections?

MR. RAC That would hel p too.

MR, FREVERT: W aimto pl ease.

MS. TIPSORD: Anything else on 5107

MR, WARRI NGTON: I n response to your earlier
guestion about conflicting definitions between
those in 35 Ill. Adm Code 302.100, the conflicting
definitions in our proposal are the definitions for
"chronic toxicity" at page 20 of the proposal, the
definitions for "acute toxicity" and "adverse
effect" at page 18 of the proposal

MS. TIPSORD: And those are conflicting from
302. 100 because of the G eat Lakes Initiative

requi rements?
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MR, WARRI NGTON:  The proposed | anguage
controlling Geat Lakes Initiative.

MS. TIPSORD: Thank you.

Are there any questions on Section
302. 5117
Section 302.512 any questions?

MR FREVERT: | might just restate once again
for the record, this is the section we know there
are two changes that we're going to reconmend and
we' re adding, one to add the reference to
Envi ronnment Protection Act Section 39(n), dredge
and fill pernmits for Lake Mchigan, and in
paragraph (b), sonme mechanismto acconplish the
notion that these exenptions have to be considered
and awarded on a case-by-case basis rather than a
bl anket basis or whol esal e basi s.

M5. TIPSORD: | have a question in 512(a).

It says, "unless it can be affirnmatively
denmonstrated that such change is necessary to
accommodat e i nportant economni ¢ or soci al

devel opnent. " The nmethod by which a pernittee
woul d denonstrate this are the nmethods in
subsections (1) through (5) and, nore specifically,

subsection (2)(C); is that correct? That's how
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t hey woul d nake their denonstrations?

MR. FREVERT: Yes, although there is nore
detail in the inplenmentation procedures on how we
woul d consi der and eval uate whether this applied to
the pernit. One of the conplications here is that
| don't believe there is a standard stereotype case
where you could anticipate this happening.

An antidegradation review is requested to
support some operating nmechanismto keep -- for
i nstance, to keep an electric utility in operation
if there were no other alternative. |It's a whole
lot different than an anti degradati on based on a
cont am nat ed sedi nent cl eanup where you had to use
a dredgi ng operation that isn't 100 percent
efficient and you're going to | ose sone of the
material in the dredgi ng operation versus probably
20 ot her exanpl es.

And | believe even the Cuidance in sone
of these questions and answers that USEPA has
i ssued on this subject natter indicates the need to
really address -- thoroughly address
anti degradation, the inpacts, if there are options,
t he social and econonic benefit kind of case by

case, alnost tailor and custonize the anal ysis.
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And | believe that's also one of the reasons that a
very inportant and very critical conmponent of this
whol e thing is the public involvenent that is
mandat ed.

There are going to be -- well, | don't
know if there will ever be an application in
IIlinois, but somewhere in the Geat Lakes
presumabl y where soneone entity asks for an
increase in BCC loading. And | assune in that
particul ar case the local officials and regul atory
agency are going to have to nore or |ess design or
fornul ate a special study to address and quantify
t hose things.

W' ve consciously refrained from
speci fying any pass/fail criteria like a 10 percent
i ncrease in enploynment or something of that as a
satisfactory econonic justification. Now, | don't
know whether | clarified or further confused but --

MS. TIPSORD: Actually clarified quite a bit.
Some of this inplenentation we're tal king about is
addressed in the Agency draft rules as well,
correct?

MR. FREVERT: That's correct, yes.

M5. TIPSORD: So we're going to have rul es on
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how t he Agency is going to do this and then we'll
have "This is the standard" --

MR FREVERT: This is the standard that we're
have to judge whether it's been net if we ever get
a request for increased |oad.

M5. TIPSORD: |f the Agency denies that, is
t hat appeal able to the Board?

MR, FREVERT: Anything we do is appealable to
t he Boar d.

MS. TIPSORD: Thank you. | also have a
guestion then on subsection (b). Al ong the sane
lines you tal k about "short-term and then
"tenporary (i.e. weeks or nonths)." Does the
Agency have any qualification to that or could they
qualify? 1 nean, 12 nonths? Six nonths?

MR, FREVERT: Quite honestly, we have
struggled with that ourselves. That's |anguage
that we took as is fromthe CGuidance. This is
federal language. | think what we'll clarify it
as, if we can find a way to apply this case by case
application where there has to be some designation
short-term you know, al nbst any dredgi ng project
could be characterized as short-term Construction

activities, is short-termone week? Is it six
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nmonths? Is it a year and a half? | think that's
probabl y anot her reason USEPA has clarified in

t heir gui dance the requirenents that even these
exceptions have to be consciously considered case
by case whether or not they nmeet the intent. And |
don't know.

The other thing I nmight -- as long as |'m
speaking out and clarifying -- in addition to
appeal rights, if we deni ed sonebody's request to
apply this antidegradati on waiver through a
denmonstration, they not only have the option of
appealing this, they also have the option of going
directly to the Board with an adjusted standard and
goi ng to rul emaki ng and sayi ng, "Wll, mybe we
don't conply with this rule, but there's a
justification for us doing this so let's go to the
rul enaki ng and do that." There are nore than one
escape routes if this creates an unworkabl e
si tuati on.

MS. TIPSORD: Thank you.

Anyone el se? NMoving on to 302.513?

302. 5157

March 23rd, 1997. Do we have to use that

date or can we use the effective date of the
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rules? If we have to use March 23rd, 1997, could
you explain why and explain why this is not a
retroactive application of the rule?

MR, FREVERT: M recollectionis thisis a
direct extraction fromthe Quidance. These dates
were specified in the March 23, '95 publication

If there's anyone out there that can
agree with me or correct nme, please speak up
That's ny recollection. 1'Il be happy to confirm
it.

MS. TIPSORD: Yes, we'll have to explain why
this is not a retroactive application if we use
those dates. This would appear to nake the rule
effective prior to the Board adopting that. And
that will be a problem at other |evels.

MR. FREVERT: And that's a good point. |
think if we have to change that date, obviously to
nmeet our Illinois regulatory process, then we'l
have to have sonme conmuni cati on with USEPA and find
a way to make it all work because | amsure this
nunber was the nunber inposed upon us.

MR, MOSHER: Excuse nme. | think she's going
to run out of paper.

MS. TIPSORD: Now might be a good tine to take
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a 10-m nute break. Thanks.
(Recess from2:08 p.m unti

2:23 p.m)
MS. TIPSORD: Let's go back on record.

Bef ore we proceed, due to sone airline

problens -- M. Frevert is going to have to | eave
in the next hour or so -- we also have -- |'m
sorry. |'ve forgotten your nane.

MS. KARNAUSKAS: Joan Kar nauskas.

MS. TIPSORD: -- Joan Karnauskas who's here to
provide testinmony. So at this tinme what | think
we'll do is let Ms. Karnauskas present her
testinony and see if there are any questions for
her, and then we will address the renaining
guestions to the Agency. |If M. Frevert prefers
that we wait to have answers at this tinme, we can
do that except that | am going to ask that nost of
the questions -- we'll read questions into the
record and we would like -- | would Iike to have
t hem answered prior to the target June 19th date
si nply because sone of these questions do need to
be addressed before we can proceed. So we wll
read all questions fromthe Board nenbers and the

public into the record after that and get them on
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Is that satisfactory to everyone?
FREVERT: Appreciate it.

WARRI NGTON:  Ckay.

2 3 3

FREVERT: Joan, conme on up.

MS. KARNAUSKAS: Cood afternoon. As has been
i ndi cated, ny nane is Joan Karnauskas.

MS. TIPSCRD: You need to be sworn in first.

(The witness was sworn by the
court reporter.)

M5. KARNAUSKAS: M name is Joan Karnauskas,,
and | amthe chief of the Standards and Applied
Sci ences Branch of the USEPA, Region V, VWater
Di vision. Thank you for the opportunity to speak
this afternoon.

It is somewhat unusual for USEPA to
participate in state proceedi ngs such as this, but
there is a matter of some urgency relating to this
rul emaki ng of which | wish to nmake sure you are
aware. That matter is the issue of timing. Under
the Cl ean Water Act, states had until March 23rd,
1997 to adopt rules conforming to the Great Lakes
Qui dance which, as you know, was published on

March 23rd, 1995. Absent state adoption by

L. A. REPORTING (312) 419-9292

113



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

March 23rd, 1997, the statute requires USEPA to
promul gate the Gui dance in that state.

There exists no statutory waiver to this
requi rement. The Agency is commtted to working
with the states toward adopti on and pronul gati on of
the Guidance, and it has been our hope that we
woul d not have to pronul gate for any of the
states. However, we will pronulgate in those
situations where we find that the state proposals
are significantly lacking in consistency or where
there i s unreasonabl e del ay.

I encourage you to explore options for
expediting this rul emaki ng process in order to
m nimze the likelihood of federal action

Thank you.

MS. TIPSORD: Are there any questions?
MR, FREVERT: | have a question

Ms. Karnauskas, is there any indication
that the environnental community that's overseeing
the Great Lakes Initiative has nade gestures or
i ndications that they might intercede with sone
kind of litigation on those states that are late in
adopting the Qui dance?

MS. KARNAUSKAS: Yes, the National WIldlife
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Federation has filed a notice -- it was filed on
March 24th -- of their intention to sue the
Agency. W expect to see the conplaint on May 24t h.

MS. TIPSORD: Thank you very much. W really
greatly appreciate your being here.

Then we will proceed with the questioning
and 1'Il continue section by section and keep an
eye on the time. And we're done with Section 515.

Are there any questions on 517?

518? There is no 518.

5109.

I"msorry. Go ahead. Whitney.

MS. ROSEN: Thank you. Does the Agency agree
that the G.I Federal Cuidance provides for the use
of test species other than those referenced wthin
proposed Section 302.519(b)(3)?

MR MOSHER: Yes. There are a few other
species that are provided for in the G.lI.

M5. ROSEN: WII the Agency commit to
i ncludi ng | anguage which will allow for the use of
other test species consistent with the G.I?

MR MOSHER: | don't think we'd have a problem
with that as long as we word that provision such

that we can get the nore common and wi dely used
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species to be done also. And if soneone chooses to
use a third or a fourth species that is on that G
list, we wouldn't have a problemwith that.

M5. ROSEN: So you are conmitting to possibly
conti nui ng discussions during the interimprior to
t he next hearing and work out |anguage on that
i ssue?

MR, FREVERT: |It's our intent to nodify the
| anguage of this -- | believe it's Section
302.519(b)(3). It's our intent to -- and perhaps
paragraph (c) as well -- it's our intent to draft
some suppl enental | anguage and have it avail abl e
for the Board at the earliest tine possible.

M5. TIPSCRD: M. Frevert, there's no
paragraph (3). |Is that the hangi ng part?

MR, WARRI NGTON:  That's the other part of the
errata |ist.

MR. FREVERT: There will be a (b)(3).

MS. TIPSORD: That was one of ny other
guesti ons.

M5. ROSEN:. That was what | was referencing.
Thank you.

MS. TIPSORD: Can we back up to 5177

Dr. Grard, you had a question?
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DR G RARD: | had a question. It went by me
very quickly. If you can |ook at 302.517(c), we've
got several equations down there; and in the first
equation where "U' is the concentration of
un-ioni zed ammoni a in the denom nator there,
there's a bracket at the beginning of that, but I
don't see a bracket ending.

DR COLSON:  Um hum

DR G RARD: And | just wonder if you could
clarify that in your comments back to us if there's
supposed to be an endi ng bracket.

And al so | ook down at the equation for
"N' right below that, sanme thing. W have a
begi nni ng bracket after "U' and | don't see an end
bracket in that equation. So if you could just
take a |l ook at that and get back to us and tell us
how t hat shoul d be.

MR MOSHER: | think we can solve that right
now. There should be a closing bracket. In the "U
equal s" equation there should be a cl osing bracket
after the "0.0559." And the same is true for the
"N equal s" equation. And that, of course, isn't a
new proposal. That's just a -- well, | guess it

is -- it's -- it should be identical to what exists
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in 302.212, and we'll get those brackets on there.

MR POLLS: Could | ask a question on that
302.517? Wth regard to the standards that are in
this proposal, are those identical to the standards
that were in the recent regulatory hearing on
ammoni a that was brought before the Board?

MR. MOSHER: Yes, they are.

MS. TIPSORD: Going back to 519, Subsection (f).
Can you refer to the procedure of this subpart set
for the minimmdata requirenents? |s that indeed
for the subpart or just to the section -- the
subsection?

MR WARRINGTON: It's referral to all of
Subpart E.

MS. TIPSORD: Then in view of that, I'd ask
you to take a look at this Subsection (g) and (h)
as well and consider the possibility of putting
themin a separate section. W have -- Subsection
(g) and (h) then also don't seemto relate to
what's in (a) through (e), and (h) does refer to
(a) through (e), but then gives sone sort of
exception as far as when they don't apply.

And it's just been pointed out to ne that

a change that Jay Carr asked for in TACO on page 28

L. A. REPORTING (312) 419-9292



N O8]

ol

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

119

you have (g) starred out with no -- (g)(1) is the
first part of it. They have asked that sonething
be inserted in (g) before you get to (1.)

MR. WARRI NGTON:  That shoul d have a narrative
before you go to the letter?

MS. TIPSORD: Yes. Wich is newto TACO
They asked us to do it in TACO particularly with
Subsection (f). Since it refers to the entire
subpart, it's kind of buried in this. So | just
ask you to take a | ook at the organization

And finally the phrase "proof and

persuasion” in (g)(3) talks about "in an action
where alleged violation of the toxicity water
guality standard is based on all eged excursion of a
criterion or value, the person bringing such action
shall have the burdens of going forward wi th proof
and persuasion." That seened to be different.

MR, WARRI NGTON: It may be, but | think that
was taken fromthe existing Board rul es.

MS. TIPSORD: Could be. It just seened to be
a di fferent phraseol ogy.

Then | have a note here. You tal k about

chal l enging the validity and correctness of the

criterion, and you have to do it the first tine
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it's given to you in an NPDES permt. |f you don't
do it in an NPDES pernit, you seemto waive the
ability to challenge that |ater.

Wul d that be true if, for exanple,
permttees' circunstances changed in some nanner
that would affect that criterion?

MR. WARRI NGTON:  The intent was to nake the
procedure parallel the existing Subpart F
procedures. And off the top of my head, | can't
gi ve you an opinion as to whether change in
ci rcunstance woul d change that binding effect of
the application. That's one we'll have to get back
to you on.

MR. FREVERT: Again, what specific paragraph
is that cited in?

M5. TIPSORD: (G (1), | think. Yes, it's in
(g) (1), tal ks about wai ver.

Does anyone el se have questions on 5197

5237

5257

The question | have here is to basically
the entire second sentence. It may be because it's
so long. "To the extent available, and to the

extent not otherw se specified, testing
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n 1]

procedures," et cetera, "nust be according to
nmet hods publ i shed by USEPA or nationally recognized
st andar ds organi zations."
What exactly does that nean? That you

can use any testing procedures that are published?

MR, WARRI NGTON: Once again, 302.525 is taken
fromthe existing Board rules in Subpart F. Of
the top of ny head, |1've not been able to review it
as to what the scope of nmethods is that we've
accepted over the years in applying Subpart F, but
it is intended to be consistent with that.

MR. FREVERT: M recollection, even back from
t hose origi nal tox exchanges, was the intent to
bring in things |like ASTM standards, other people
that are in the business of publishing
scientifically-recognized and testing and even
sanpl e col | ecti on procedures.

Why that was the | anguage to acconplish

that that was selected in R88-21, | don't know.
But ny recollection is saying you're not linited to
just UA published procedures, but it needs to be
somet hing that's undergone sone peer-revi ewed

adoption like American Standards for Testing

Materials, | believe, is what "ASTM stands for
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Those ki nds of recogni zed testing procedures.

M5. TIPSORD: This is intended to give the
regul ative community a variety of places to
check --

MR FREVERT: Access to those other
procedures, yes.

MS. TIPSORD: Thank you.

MR RAC A followup question. Wth regard
to the standards adopted by nationally-recogni zed
i nstitutions, under Part 301, 301.106 incorporates
by reference, we have a whole lIist of docunents
that we incorporated published by ASTM NTI S and,

I guess, USEPA.
Are those docunents in any way related to
what you're proposing here under 302.525?

MR. FREVERT: Yes, | would assunme so, yes. It
may not be all-enconpassing, but this | anguage is
i ntended to capture and accommobdat e those ki nds of
t hi ngs, yes.

M5. Tl PSORD: 5277

MR, RAGC | have a question which relates to
what we were tal king about just now Wth regards
to analytical testing, you say the testing should

be done in accordance or consistent with the
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USEPA' s current manual of practice. |Is there a
specific docunent that you're referring to?

MR FREVERT: Yes, | think it is, but these
gentlemen nay work with it nore on a day-to-day
basis than | do.

MR RAO M. Msher?

MR MOSHER: W can't renmenber where that cane
from but we'll get back to you.

MR, RAG Can you take a look at it and, if
there's a docunent, perhaps incorporate it by
ref erence?

MR, FREVERT: There may even be nore than one
docunent. It's not at all unusual for USEPA to
publ i sh anal ytical nethods nanuals for, you know,
certain specialized areas of anal ysis.

MS. TIPSORD: 5297

I would just point out that 302.529 is
i dentical to 302.101.

MR, WARRI NGTON:  Ckay.

M5. TIPSORD: |'mnot sure you need it both
pl aces. You night want to take a | ook at that.

MR, WARRI NGTON:  Ckay.

MS. TIPSCRD: Then 5317

MR RAG | have a question on 531. Under the
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section you have incorporated a whol e bunch of
docunments, nostly federal regulations, plus sone
specific testing protocols. Wuld it be possible
for you to provide a brief discussion as to the

rel evance of these docunents while you're

i ncorporating these docunents in the rule? You can
do that in witing if you think that would be

easi er.

MR MOSHER: Okay. We'll put sonething
t oget her on that one too.

MR RAG That would help us a lot. W had a
| ot of questions on recent rules that had a whol e
bunch of incorporations.

Anot her question on incorporation by
reference i s under Subsection (a) you have a li st
of abbreviations. Are these abbreviations used in
the proposal or in the docunents that we have
i ncorporated by reference?

MR, WARRI NGTON: | believe they' re used in
both. | believe we also just copied that sinply
fromthe existing Board regulations just to --

M5. TIPSORD: Wuld it be possible -- sone of
these really should be in the definitions section

"USEPA" should be in the definitions section if
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it's not already. Ask |I don't think you need to
repeat it here. | think the point Anand is getting
at is with this section, you don't use "ASTM"
"GPO' or "NTIS" or "standard nethods." So if you
do use them el sewhere, they should also be in the
definitions section rather than being here.

MR, WARRI NGTON:  Ckay.

M5. TIPSORD: And | have also a question. |
did not find a copy of the American Public Health
Associ ation docunment in the proposal. Did |
overlook it? If | did, | apologize. If not, can
we get a copy of that either --?

MR WARRINGTON: | can't recall it either.
But we can supply you with a copy.

MS. TIPSORD: That woul d be good.

MR, RAC Actually we have in the Board
library the Standard Met hods.

M5. TIPSORD: W don't need it then. Thank
you.

533? Any questions?

MR RAC | have a clarification question.
Under Subsection (b), you say "M ninmal data
requirements.” Should it be "mninmn' or is that

just "mniml"?
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DR OLSON: "M nimuni is a noun, | believe,
and "mnimal" is an adjective.

Any granmari ans present?

MR, FREVERT: Not ne.

MR COHEN: [|'Il weighin. | think it is a
noun, but | think it should be used as a noun.
It's a double noun, "mninmunt and "data." That's
ny vote.

MR. FREVERT: You're going to have to be sworn
in. No.

MS. TIPSORD: Anything el se?

5357

5407

5427

Carification point. | assunme that the
entire table in Subsection (b) is new? It should
all be underlined, correct? 542(b)? That is al
new?

MR MOSHER: | think our copy has it all
under | i ned.

M5. TIPSORD: The "4" is not underlined in ny
copy.

DR OLSON: It's all new

M5. TIPSORD: 5457
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5507

Let's maybe make this easier. Does
anybody have any ot her questions on 3027

MS. ROSEN: Thank you.

Regar di ng Section 302.560(b)(2)(A) and
(B), does the Agency agree that the G.I Guidance
provides for the use of other data than those
referenced within those subdivisions, (A and (B)?

DR. OLSON: That's sonething | tal ked about
with Eric alittle bit.

Madam Hearing O ficer, we have a problem
inthis wording. For Tier Il, if you only have
BAFs determ ned by these nethods, then that makes
it a Tier Il. But the criterion depends on two
factors. It depends on the toxicity factor in the
nunerator and it depends on the BAF factor in the
denomi nator. |If either one of those is deficient,
it has to be a Tier 11

So |l had -- it was pointed out to nme that
that wasn't worded very well, and the substance is
all | care about. |If we can get -- if we can find
some wording for that -- wording | added -- |ERG
gave us sone wording that unfortunately was not

adequate at all --
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M5. ROSEN:. That's fine.

DR OLSON: -- under Tier Il -- so this is our
page 46, Section 302.560(b)(2), Tier I, letter (A
"For organic chemicals with a BAF of greater than
125, at |east a BAF derived froma neasured BCF or
calculated BCF is required" would do it. | don't
know whet her the awers would like that.

MR FREVERT: W'|l continue to work on this
and get you revised | anguage along with the other
revisions.

MS. TIPSORD: Ckay.

MR, FREVERT: But our intent is to capture
apparently nore than these words capture.

M5. ROSEN: So just to kind of restate, you
are committed to continuing discussions on this
i ssue?

MR FREVERT: Yes, | think -- | think
generally we're in agreenment on what we're trying
to acconplish. W're just trying to find the right
words to acconplish it.

MS. ROSEN: Thank you.

MR, COHEN: One quick question. |'msorry to
skip back to 302.355 -- part 55 -- 302.555.

Addr essing your attention to the introductory
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par agraph, the | ast sentence, | wanted to ask

Dr. Oson or M. Frevert, how would this possible
selection of different target species for non-BCCs
be i npl enent ed?

DR. OLSON: Well, this would be done in the
permt process, and we really don't have any idea
what -- how this would be done at this point
because this is a very brand new area. But in any
permt discussion over the use of criteria, all
t hese i ssues can be brought to the floor.

And we're saying that this is up for
di scussion for non-BCCs that if we can decide that
some other target species are adequate or superior,
t hose shoul d be used. That's all we're saying.
But we don't really have any idea how that can be

done at this point.

MR. FREVERT: | guess the only thing I'd
suppl ement that -- and stating froma practical
matter -- we think there are very few, if any,

ci rcunstances where we're going to be able to apply
wildlife criteria with the data set that's

avai l able now. But we believe if sonewhere there
is a methodol ogy and a procedure down the road to

allow that, there nay be the need to apply it.
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| believe in the seven years that we've
had Subpart F on the books, we've derived wildlife
criteria no tines?

MR. WARRI NGTON: That's correct.

MR FREVERT: If there's a circunstance where
there is awildlife conmunity that's in danger
presumably we are capable of responding if there's
scientific data that suggests what our response
is. But lacking that data, there's really nothing
we can do. And our experience has been we've yet
to find that wildlife conmunity at risk here in
I11inois anyway.

MS. TIPSORD: Any other questions to Part 3027

Let's nove along to Part 303. Are there
any additional questions of Part 303? Only Section
443 is being amended. Are there any questions?

MR, FREVERT: May | point out there was sone
testinony earlier this norning.

MS. TIPSORD: How about Part 3047?

Seei ng none, can we go off the record for
just a second?
(Di scussion off the record.)
MS. TIPSORD: Seeing no additional questions

at this tinme, | think we'll --
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Let's go off the record for just a
m nut e.

(Di scussion off the record.)
MS. TIPSORD: Let's go back on the record.

Let ne first say that we will -- "Il put
out a hearing officer order to follow this up, but
we will require prefiling testinony for the July 28th
hearing to be filed on July 14th, 1997. | wll
al so ask that the Agency get any witten coments
in as soon as practicable so that we can
i ncorporate themin any opinion and order the Board
does --

MR. WARRI NGTON:  First notice. dad to.

M5. TIPSORD: ~-- for the targeted June 19th
dat e.

MR, WARRI NGTON:  And if the Board has any
addi tional questions that arise after this hearing,
pl ease feel free to copy ne or Toby on them It
goes to the public too. |If there's any questions
or coments that they'd like the Agency to consider
prior to your target date, we'll do our best.

MS. TIPSCRD: Dr. Cerard?

DR. G RARD: Thank you.

I'"d just Iike to give a special thanks to
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Joan Karnauskas of the USEPA for stopping by our
hearing, and | think all the participants here have
heard the USEPA' s plea for expediency in this
rul emaki ng, and we do understand why you make t hat
plea. And we have targeted a conpletion date
sometime in Novenber of this year for this
rul emaking, and I'msure | can speak on behal f of
the Board and the Illinois EPA and the industrial
representatives here that everyone is working
toward naki ng that target date. And so you can
take that back to your Agency. But we will work
very diligently to neet that, and it will be done
inatinmely fashion. But thank you for coning.
M5. TIPSCRD: | echo Dr. Grard' s thanks.
We greatly appreciate your being here.

And | thank all of you for your tine and
attention here today. | think we're well on our
way to devel oping a good record, and | | ook forward
to seeing all of you in July in Waukegan. Thank
you very nuch.

This hearing' s cl osed.

(Wher eupon, at 2:55 p.m, the

heari ng was adj ourned.)
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