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(Docunents marked as

Heari ng Exhi bit

Nos. 1 through 8 for

THE HEARI NG OFFI

dentification, 12/2/96.)

CER My nane is

Kevin Desharnais. |'mhearing officer for these

proceedi ngs entitled, In The

Matter of Tiered

Approach to Corrective Action bjectives, 35

Illinois Adm nistrative Code,

bef ore the Pol |l ution Control

Part 742, docketed

Board as R97-12.

Present today on behalf of the

Illinois Pollution Control Board is board nmenber

Marili MFawn, who is seated to ny left.

M5, McFAVN: Good nor ni ng.

THE HEARI NG OFFI

Joseph Yi is seated to the ri

CER: Board nenber

ght .

MR Yl Good nor ni ng.

THE HEARI NG OFFI

CER Al so present

is attorney assistant Chuck Feinen and the board's

technical unit representative Anad Rao.

In the back of the room we al so

have two ot her menbers of our

technical unit. W

have Hiten Soni and Elizabeth Ann.

To start out, what we are going

L. A, REPORTI NG -

(312) 419-9292
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to do is just ask everyone to introduce thensel ves
so that we have an idea who is present today and we
will start with the agency.

V5. ROBI NSON: Good norning. My nane
is Kinberly Robinson and |I'm assi stant counsel for
the Bureau of Land and Division of Legal Counse
with the Illinois Environmental Protection Agency.

Should I let themintroduce
t hensel ves?

THE HEARI NG OFFI CER: Sur e.

M5. VIRA N My nane is Tracey Virgin.
I"man environmental toxicologist with the Ofice of
Chemical Safety at the |EPA

V5.  ROBI NSON: Let nme just stop you
here. This is a good time to practice projecting
your voice. Ckay?

M5. VIRA N kay.

DR HORNSHAW |'m Tom Hor nshaw, sane
of fice.

MR SHERRILL: I'm John Sherrill. I'm
a project manager with the Bureau of Land at the
II1inois EPA

MR, KI NG I"'mGry King. I'mwth the

Bureau of Land at the Illinois EPA

L. A REPORTING - (312) 419-9292
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MR, O BRI EN: Jim O Brien, manager,
Ofice of Chemcal Safety at the Illinois EPA

MR W GHT: Mark Wght. [1'mwth the
Division of Legal Counsel at the Illinois EPA

MR, CLAY: Doug C ay, manager of
Leaki ng Underground Storage Tank Section at the
Il1inois EPA

MR LISS: |'mKen Liss, groundwater
unit manager, permt section.

THE HEARI NG OFFI CER: W will continue
with those in the audience.

MS. VON LANKEN: |'m Vi cky VonLanken,
Di vision of Legal Counsel with the Illinois EPA

MR WALTON: |I'mHarry Walton with
the Illinois Power Conpany, chairman of the site
renedi ati on advi sory conmittee, chairman of Illinois
Envi ronnental Regul atory Group Corrective Action,
and nenber of underground tank advi sory commttee.

MB. STEI NHOUR: Bet h St ei nhour

of the Illinois Environmental Regulatory G oup.
MR Rl ESER I"'mDavid Rieser. [|I'm
with the law firmof Ross & Hardies. |'mhere on
behal f of the Illinois Petroleum Council and the
[Ilinois Steel Goup. [|'malso a nenber of site

L. A REPORTING - (312) 419-9292
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renedi ati on advi sory conmittee on behal f of the
Chemistry Industrial Council of Illinois.

M5. ROSEN: VWi tney Rosen with Illinois
Envi ronnent al Regul atory G oup.

VR WATSON: John Watson from Gardner,
Carton & Dougl as.

M5. SHARKEY: Pat Sharkey from Mayer,
Brown & Platt.

M5, JOSEPAI T: Li nda Josepait,
Northern Illinois Gas.

V5. HUFF: Linda Huff with Huff & Huff.

MR, SHEELY: Jerry Sheely, Marathon Q|

Conpany.

MR PRI MACK: Harol d Primack, Anobco
Cor p.

M5. LYONS: Karen Lyons, Shell QO
Conpany.

MR, DeVAULL: Ceorge DeVaul |, Shell

Devel opnent Conpany.

MR RETTI G Todd Rettig, Illinois
EPA.

MR, HOMER Mark Honmer with the
Chemical Industry Council of Illinois.

MR | NGRAM I"m Derek Ingramw th

L. A REPORTING - (312) 419-9292
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Bl ack & Veatch, engineering consulting firm

M. TOMCZAK: Mol ly Tontzak with
Northern Illinois Gas.

VR PUTVAN Lewi s Putman with Gardner
Carton & Dougl as.

MR, ORLI NSKY: Peter Olinsky, Division
of Legal Counsel with the Illinois EPA

MR CHAMBERLAI N: Bi Il Chanberl ain,
City of Chicago Law Department.

MR, JAMES: Kenny James, Carl son
Envi ronnent al .

MR, MJELLER: Davi d Muel |l er, senior
counsel for Case Corporation.

MS. WVEENTZ: Ann Wentz, U. S
Envi ronnental Protection Agency.

MR, VEENTZ: Jeffrey Wentz, Acne Steel

MR ARMSTRONG Steve Arnmstrong,
attorney for People' s Gas.

MR REOIT: Raynmond Reott from Jenner &
Bl ock.

M5. BURKE: Jenni fer Burke from Jenner
& Bl ock.

MR, PRAGER: M chael Proger, Illinois

Envi ronnental Protection Agency.

L. A REPORTING - (312) 419-9292
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V5. POULGCS: K. C. Poul os, Pollution
Control Board.

MR DAVI S: Eric Davis, A-Plus
Envi ronnent al .

VR SON : Hi ten Soni, Pollution
Control Board.

V5. ANN: El i zabeth Ann, Pollution
Control Board.

THE HEARI NG OFFI CER I would al so note
t hat anot her board nenber has joined us, Kathleen
Hennessey.

MS. HENNESSEY: Good nor ni ng.

THE HEARI NG OFFI CER: Ckay. Today's
hearing will be governed by the board' s procedura
rules for regul atory proceedi ngs pursuant to
35 Illinois Admi nistrative Code 102.282.

Al'l information which is relevant
and not repetitious or privileged will be admtted.
Additionally, all witnesses will be sworn and

subj ect to cross-questioni ng.

The rul emaki ng proposal which
is the subject of today's proceeding was filed with
the board on Septenber 16, 1996, by the Illinois
Envi ronnental Protection Agency as required by

L. A REPORTING - (312) 419-9292
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Public Act 89-431, which was signed and becane
effecti ve Decenber 15, 1995

This act added a new Title 17
to the Environnental Protection Act entitled Site
Renedi ati on Program The proposed regul ati ons t oday
are intended to achieve the foll owi ng objectives set
forth in Public Act 89-431.

First, the establishnment of a
ri sk-based system of renediati on based on protection
of human health and the environment relative to the
future use of the land; and second, the assurance
that the land use for a site at which renedial action
was taken will not be nodified wthout consideration
of the adequacy of such renedial action for the new
I and use.

The subject matter of the current
rul emaking is linked with two ot her rul emaki ngs
currently pendi ng before the board.

The first separate rul emaki ng
is also last, intended to neet the requirenents of
89-431 entitled In The Matter of Site Renediation
Program 35 Illinois Adm nistrative Code, Part 740;
and second, a rulemaking entitled In The Matter of

Regul ati on of Petrol eum Underground St orage Tanks,

L. A REPORTING - (312) 419-9292
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whi ch i s docketed as R97-10.

Section 58.11(c) of the
Envi ronnental Protection Act, as added by 89-431,
requires the board to conplete the rul emaki ng or
before June 16, 1997.

Due to this stringent time frane
for adoption, the board sent today's proposal first
noti ce on Novenber 7, 1996, wi thout comenting on the
merits of the proposal.

Today's hearing is reserved to
t he agency's presentation of its proposal and any
guestions for agency's w tnesses.

Prefiled testinmony will be
entered into the record as if read and w tnesses
will be available for questioning. W will begin
t he questioni ng phase of today's proceeding with
t hose questions that have been prefil ed.

W have received four sets of
prefiled questions fromthe site renedi ati on advi sory
committee filed by Whitney Wagner Rosen and David
Ri eser; from Mayer, Brown & Platt filed by Patricia
Shar key; from Gardner, Carton & Douglas filed by John
Wat son and Lewi s Putnman; and from Jenner & Bl ock

filed by Ray Riat.

L. A REPORTING - (312) 419-9292
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W are going to proceed through
the prefiled questions that relate to specific
sections in order of the proposal addressing al
gquestions related to a particular section

This would include all of the
prefiled testinony with the exception of that of
Ray Ri at which is not proceedi ng section-by-section
W will address that separately at the end of the
prefiled questions.

The agency has requested that it
be allowed to respond in panel format so that agency
wi tnesses will respond as they deem appropriate.

W& woul d ask that when addressing
prefiled questions that the proponent of the question
first read the question. The agency will then have
an opportunity to respond and then there can be any
foll owup questions that you may have.

During the questioning period, if
you have a question, please raise your hand and wait
for me to acknow edge you. Then, stand and state in
a loud and clear voice the nanme and the organi zation
you represent, if any.

Pl ease note that any questions

asked by board menbers or board staff are not

L. A REPORTING - (312) 419-9292
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i ntended to show any preconceived notions or bias,
but merely to build a conplete record for those
board nmenbers who are not present today.

As set forth in ny October 28,
1996, hearing officer order, the second hearing is
schedul ed to begin on this matter on January 15,
1997. That hearing will be held in Springfield,
[Ilinois, at 201 Minici pal Center West,
at 7th and Monroe Street, Counsel Chanbers, third
floor.

That hearing will begin with
any remai ni ng questions for agency w tnesses and wil |
also allow for testinony fromother interested
parties and questions addressed
to those witnesses.

M5, McFAVN: I just want to wel cone
you here on behalf of the board and staff. W have
seen a lot of you at our recently held hearings in
t he underground storage tank docket as well as the
site remedi ati on program docunent .

As sone of you may know, we have
del ayed this series of hearings at the T.A C. O rules
at the request of a nunber of participants. Mybe it

is for the best that we are comi ng now after having

L. A REPORTING - (312) 419-9292
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our initial set of hearings in the U S T. and site
renmedi ati on program docket s.
| certainly see how these dockets
are now |linked and I have reviewed the questions that
you have prefiled as | amsure as the other board
nmenbers and staff have done.
I find them nost interesting.
believe they also will allow us today to devel op a
record useful to the board as well as the regul ating
publi c.
| hope we can get through these
guestions. W have quite a few and | | ook forward
to having them succinctly read into the record and
I"msure the agency is |ooking forward to answering
t hem
So wel cone all
THE HEARI NG OFFI CER: M. Yi, do you
have any questions at this time or comrents?
MR Yl No, | really don't.
THE HEARI NG OFFI CER: W will then turn
to the agency for its presentation of the proposal
Ms. Robi nson?
V5. ROBI NSON: Good norning. Thank you

everybody for being here and thank you in advance for

L. A REPORTING - (312) 419-9292
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all the hard work that everybody has put into this
pr oposal

The way | anticipate proceedi ng
is by giving summari es of testinony and having al
wi tnesses sworn to do so. In lieu of doing an
opening statement, M. King will give an overview
of its programand its intent.

W& have provided, with the help
of M. Rieser of Ross & Hardies, two flow charts
whi ch are al so inside your proposals that you have
received. |f you have a board nunbered version of
t he proposal, those two flow charts fall on Pages 77
and 78 for your reference in case you can't see the
flow charts up there.

Wul d you like to swear in the
wi tnesses. W al so have an errata sheet that was
mai | ed out Novenber 27th. There are extra copies
on the table back there as well as appendices with
shaded areas that show any changes that have
occurred. We will be going through this before the
summaries and M. King will address them

THE HEARI NG OFFI CER: Wbul d the court
reporter please swear in all the w tnesses?

(Wtnesses sworn.)

L. A REPORTING - (312) 419-9292
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VWHEREUPON:
GARY KING JOHN SHERRI LL, THOVAS HORNSHAW
TRACEY VIRG N, KEN LI SS, DQUG CLAY, NMARK W GHT,
JI' M O BRI EN,
t he deponents herein, having been first duly sworn
under oath, testifes as follows:

V5. ROBI NSON: I n advance, | have
had the court reporter mark all the exhibits
for identification. So we will just go ahead and
proceed that way.

M. King, | will show you what
has been marked for identification as Exhibit No. 1.
If you could, identify that for the record, please?
(Docunent tendered
to the witness.)

MR KING This is a copy of the
testinmony that | have prepaid for this proceedi ng.
It discusses |egislative background and sone of
the history of the regul atory devel opnent.

V5. ROBI NSON: And is this a true
and accurate copy of the testinony that we have
filed?

MR KING Yes, it is.

V5. ROBI NSON: I"malso going to

L. A REPORTING - (312) 419-9292
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show you what has been mark as Exhibit 2 for
identification. |If you could, identify that,
pl ease.
(Docunent tendered
to the witness.)

MR KING This is a copy of a docunent
that | have prepared in support of this rul emaking,
whi ch di scusses Subpart A and Subpart C of proposed
Part 742.

M5. ROBINSON: Is that also a true and
accurate copy of what we have fil ed?

MR KING Yes, it is.

V5. ROBI NSON: Thi s has been marked as
Exhibit 3 for identification. Wuld you please
identify that?

(Docunent tendered
to the witness.)

MR KING This is a copy of a docunent

17

that | prepared in support of the Part 742 regul atory

proposal discussing Subparts J and K
V5. ROBI NSON: Is that a true and
accurate copy?

MR KI NG Yes, it is.

M5. ROBI NSON: The next has been marked

L. A REPORTING - (312) 419-9292
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as Exhibit No. 4 for identification. | wll show
this to M. Sherrill.
Could you identify that for the
record, please?
(Docunent tendered
to the witness.)

MR SHERRILL: This is a copy of
my witten testinony, which |I prepared that
supports Subparts B, E, F, G H, and the rel ated
appendi ces.

V5. ROBI NSON: Are there attachnents
to that exhibit?

MR SHERRI LL: Yes.

V5.  ROBI NSON: Are they all true and
accurate copies of what we have prepared?

MR SHERRI LL: Yes.

V5. ROBI NSON: The next one has been
marked as Exhibit 5 for identification. | wll show
this to Dr. Hornshaw. Could you identify that for
the record, please?

(Docunent tendered
to the witness.)
DR. HORNSHAW This is a copy of the

testinmony that | prepared in support of Subparts D

L. A REPORTING - (312) 419-9292
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E, F and H plus sone attachnents to that testinony.

V5. ROBI NSON: Is all of this a true
and accurate copy of what you have prepared?

DR HORNSHAW Yes, it is.

V5. ROBI NSON: The next one has been
marked as Exhibit 6 for identification. | wll
hand this to Ms. Virgin to identify that for
identification, please.

(Docunent tendered
to the witness.)

M5. VIRAN This is a copy of the
testinmony -- witten testinmony that | have prepared
on Subpart | for this rul emaki ng.

V5. ROBI NSON: Is it a true and
accurate copy of what you have prepared?

M5, VIRG N Yes, it is.

V5. ROBI NSON: The next one is marked
as Exhibit 7 for identification. M. King, would you
pl ease identify that for the record?

(Docunent tendered
to the witness.)

MR KING This is a docunent entitled
errata sheet nunber one which was filed -- has been
filed transmtted to the board for filing. It was

L. A REPORTING - (312) 419-9292
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transmtted on Novenber 27, 1996.

V5. ROBI NSON: Is that a true and
accurate copy of what the agency put together?

MR KING Yes, it is a true and
accurate copy.

V5. ROBI NSON: The | ast one was narked
as Exhibit 8 for identification. M. King, would you
pl ease identify that for the record?

(Docunent tendered
to the witness.)

MR KING This is a docunment. It
begins with Section 742, Appendix A, general, and
it contains various revisions to the appendi x that
we put together. Those changes are basically
described in errata sheet nunber one.

V5. ROBI NSON: And is that a true and
accurate copy?

MR KING Yes, it is.

V5. ROBI NSON: At this time | would
nove to have these all admtted into the record

THE HEARI NG OFFI CER: Are there any
obj ecti ons.

The exhibits will be admtted as

Exhi bits 1 through 8.

L. A REPORTING - (312) 419-9292
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(Wher eupon, Hearing
Exhibits 1 through 8 were
admtted into evidence.)

M5. SHARKEY: M. Desharnais, |I'm
wondering if we could list the exhibits that are
attached to the exhibits or the attachnents attached
to the exhibits just so we are all clear that we
have all of the attachnents.

V5. ROBI NSON: They are marked with
lettering. If you would like, we could read those
in.

MS. SHARKEY: ["mjust thinking if you
could tell us for the record which exhibits have
attachments and if it's, for exanple, A through D
or whatever on each one.

THE HEARI NG OFFI CER: Exhibits 4 and 5
have attachments. Do any others?

V5. ROBI NSON: No. Those should be the
only ones.

THE HEARI NG OFFI CER: Al right.

Exhi bit 4 has attachnents Exhibit A through H
Exhi bit 5 has attachnents A through D
I's that accurate?

V5. ROBI NSON: Yes. Are there any

L. A REPORTING - (312) 419-9292
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ot her questions at this tinme?
Shall | proceed?

THE HEARI NG OFFI CER: Pl ease.

V5. ROBI NSON: M. King, at this tine,
if you would, please give an overview of the T.A C O
process and how it's intended to work.

MR, KING Today's hearing really begins
what | hope will be a cul mnating phase of a |ong
process of rule devel opnent that really began back
two and a half years ago when we began the hearing
process as part of the proposed LUST rules that were
a followup to House Bill 300.

We had a | ot of discussions
at that time about the whole notion of cleanup
objectives. W deferred that to a separate docket,
proceeded on that docket through the early part of
'95, and then a new | aw cane into effect.

So we have been really engaged
in a process for a good two and a half years now
of developing a set of rules to be dealing with
what we are now cal ling renediation objectives.

I will tell you just alittle
story just -- | tell this story in ternms of

descri bi ng how hard both people on the public and

L. A REPORTING - (312) 419-9292
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the private sector have worked together relative
to devel oping this proposal

A coupl e nonths ago back in
Septenber, M. Walton who has been described as
the chai rman of the advisory commttee and | were
attendi ng a conference up here in Chicago. It
was a conference sponsored by the USEPA di scussing
the issue of Brownsfields and utilities. W were
bot h maki ng presentations there.

During the afternoon of that
conference, there was a presentation by a Chicago
attorney, who will be naneless, and | checked the
audi ence, he wasn't here either. But he went through
a fairly cynical attack on what we had devel oped as
part of the T.A C. O rul enaking.

That attack was kind of all over
the place, but, in essence, it was saying on the one
hand, this was too |iberal and on the other hand, it
was too conservative. It had a |ot of msinformation
init. 1 kind of bided nmy time and bit ny tongue a
little bit.

At the conclusion of his
statenent, M. Walton reached over and said sit down

and I'lIl deal with this. He got up and proceeded

L. A REPORTING - (312) 419-9292
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to -- I'"lIl use the termsternly refute the person who
was meki ng these comments. |In fact, he used quite a
bit stronger |anguage than that.

For me, that was really a synbol.
Actual ly, when he did that, | felt pretty proud of
what we had acconplished in ternms of public sector
and private sector cooperation on a very significant
i ssue because here was a person who was really
representing the private sector through a key person
representing themthrough the context of our
negoti ati ons who is defending what, in essence,
had been put forth as an agency proposal

I think it really showed how
much this is. It's not just an agency proposal, but
it's sonething that represents a | ot of people who
have spent a lot of tinme fromboth the public sector
and private sector trying to develop a system of
renedi ati on objectives which is protective and yet
makes the best sense that we can conme up with.

It doesn't nmean we aren't going
to have arguments or disputes, but | think there
is a core sense of cooperation on what we have put
t oget her.

We are going to be going through
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this rul emaking. One of the other people on the
advisory comittee made the conment to nme that he
was conmparing to what we have done in Illinois to
what was going on in other states relative to
renedi ati on objectives. He described what we have
done in Illinois as the Cadillac approach

If you look at it in terns of
t he conprehensiveness, the flexibility that's
engaged, how we have sought to adapt issues to our
state progranms, it's really sonmething that no ot her
state at this point really conpares to. W have
gone beyond virtually anything el se going on in the
country.

Now, one of the results of that,
because of what we have done, is that we have a
proposal, although it's very conprehensive and
flexible, that's also nade it -- admittedly nmade it
quite conplex. It takes a lot of work to understand
all of the dinmensions of what's going on.

Through that conmplexity, | think
there are certainly underlying principals that need
to be understood kind of fromwhere we were com ng
from | will give you four of the kind of guiding

principals that at |east for nme that kind of nolded
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our path through this process.

First, it was we weren't going
to have soil remediation just for the sake of soi
renediation. It's kind of a problemwe saw occurring
under past proposals. W felt a need to change that.

The second thing was that we
really needed to | ook at contam nation as an issue
to be managed. So you end up protecting agai nst
pat hways of harmto human health. The key there
is we are |ooking at a nanagenent of contamni nation
that results in protection of human health.

The third principal was that
| and use restrictions and how you handl ed t he | and
use was going to be an inportant function with how
a renedi ati on objective system woul d worKk.

The final principal was that we
wanted to have the sane cl eanup goals across all of
our remnedi ati on prograns.

In the last couple weeks, the
board has seen us presenting testinmony first for
the LUST program tal king about the use of T.A. C. O
there and the site renedi ati on programtal ki ng about
the use of T.A.C. O there.

We just think it is inportant
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to have that kind of consistency as far as an overal
goal . Each programwi |l continue to have its own
procedures as to how to function, but the goal --

t he basic cleanup goal will be the sane across al
prograns or at |least that's our intent.

Now, we have taken those
principals and we have used obviously the statute
that was adopted | ast year, which had a |ot of say
about the direction we needed to take.

W& have had ASTM procedures
adopt ed through the RBKA process, which has been
directed towards the petrol eum program W have
used those procedures as a nethodol ogy. W have
used USEPA gui dance. W have used our own experience
and gui dance across nultiple disciplines. W have
had an extensive anount of peer reviewin this
process.

VWhat we have ended up with Part
742 is a set of procedures where there are five
di stinct nethodol ogi es for devel opi ng renedi ation
obj ecti ves.

I know this may sound a little
bit corny, but if you can, just think about it

in the context of a synphony with five novenents.
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Each novenments has its own thenme and its own
vari ati ons and each novenent can be pl ayed
separately, but they are all connected.

Al'l five of those novenents
are connected into one synphony with some
overarching thenes to it. So it really is --
it's really inportant to look at this. There
are five distinct things. It's inportant to
understand how it all fits together

The five nethods that are --
["I'l just go through those real quickly. There
are five nethodol ogies. There's the pathway
exclusion. That's in Subpart C. There's an
area background. That's in Subpart D. There's
Tier 1. That's in Subpart E. Tier 2 is described
in Subparts F through H Tier 3 is described in
Subpart 1.

There is really -- | think
there is -- in |ooking at these five nethodol ogi es,
there are three real inportant things to consider
as far as the fundanental starting points to using
742.

First, it sinply doesn't

wor k unl ess you have a sound characterization
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and site contam nation in accordance with accepted
scientific and engi neering principals. That
means | ooking at the rate and extent of pathways.

Unl ess you have that, you
really can't nove forward in any kind of neaningfu
way relative to what these renediati on objectives
are all about.

The second i nportant principal
is that whatever nmethod you are using, whatever
t hese five nethods you choose, whether you use one
or whet her you use nore than one, you have to address
t hree pat hways.

Those three pat hways are the soi
i nhal ation, which is a direct pathway of human heal th
i npact. The second one is the soil ingestion, which
is also a direct inpact. Then, there is the
groundwat er ingestion

Now, groundwater ingestion if
you are ingesting groundwater, that's direct inpact,
but that has two conponents relative to it. The
first conponent is really how does the contami nation
actually nove in the groundwater towards a receptor
or potential receptor

The second conponent is how does
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contam nati on nove froma site -- froma point of
bei ng on land, inground, into the groundwater.
That second part, that mgration of groundwater,
beconmes critical because we are really not focused
very much on people directly ingesting contam nation
of groundwater. Normally, it's a situation where
it's been dunped on | and or di sposed on |and or
is just still there and has potential of novenent.
The third thing that | think
is acritical starting point is this notion of
cont am nants of concern. The contam nants of
concern i s determ ned based on two or three
different major factors. First of all, it depends
a lot on the regulatory programthat you are in.
For instance, if you have a
LUST site and it's a -- you're tal king about a
non-1|ighted gasoline tank, the contam nants of
concern are real clear. |It's the BTEX
If you are like in the site
renedi ati on program what the contam nants of
concern are is sonething that can be optiona
on the nature of the investigation that's being
performed. It al so depends on what type of result

i s being sought fromthe agency.
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Now, the heart of all of this,
| think, is really the Tier 1 nunbers as a baseli ne.
Tier 1 kind of sits in the mddle, the way we have
it. It's real critical because Tier 1 can be used
as a set of renediation objectives in which case
you can neet those and be assured of adequate
protection of public health or you can use those
Tier 1 nunbers as a screening tool to deterni ne
what additional information needs to be gathered,
what ot her approach may be the best relative to
t he net hodol ogi es.

I"mgoing to take a few mi nutes
and wal k through the charts over here. First of
all, as Kimwas noting earlier, we would like to
t hank the advisory commttee for doing a bl owmup of

these charts. It saved us having to do it and

31

saved us fromhaving to carry if up from Springfi el d.

As Kimwas saying, these are
on Page 77 and Page 78 of the board's copy. |It's
going to be difficult for everybody to see this,
but I'mjust going to kind of quickly walk through.
If you can't really see the chart, just follow
al ong as part of your appendi x docunents.

Again, as | was sayi ng before,
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t he whol e process starts off with characterizing
the site and determ ning what are the potenti al
routes of exposure to human health. Once you
pass through that, then, you' re going to be going --
this is on the soil renediati on objectives.

You det erm ne what your
contam nants of concern are. You go into the
| ookup tables and you see based on the contamn nants
of concern that you have and based on the use
classification, what those Tier 1 objectives would
be.

If those objectives have been
met, then, you can -- then they would sinmply
be conpl eted wi thout any further renediation
However, there m ght be a requirenent of an
institutional control if you have selected a
renedi ati on obj ective based on a non-residential use.

If you argue that you haven't
met those levels, the choice could be to go ahead
and renediate to those Tier 1 levels, in which
case the project could be conpleted at the Tier 1
nunbers.

The next option would be if

you didn't neet Tier 1 nunbers, then, you could
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drop down into Tier 2 and devel op objectives
under Tier 2. Tier 2 is basically a set of
equations. W have used both the nodel that
conmes out of the ASTM procedures and the nodel s
that come out of the USEPA soil screen and

gui dance docunent. Those can be used separately.

You go through and do a series
of cal cul ations based on on-site specific
circunmstances. You may find that the site neets
those requirenents relative to Tier 2 and can
pass right through to the no further renediation
stage and it could then do a cl eanup of
the site to neet those Tier 2 nunbers.

If Tier 2 doesn't quite work
out, then, the third option would be to go to
Tier 3 and then objectives are developed in a
simlar sort of way. Tier 3 is nuch nore wide
open as far as what factors can be consi dered,
whereas Tier 2 is |looking at two nodel s; one,
the ASTM one and the other is the USEPA one as
far as objectives. Tier 3 is wide open as far
as different nodels that can be proposed. W
listed a nunber of factors that can be consi dered.

The way we have tried to lay
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this out is that whatever tier you are cleaning
up to, it's an equivalent |evel of protection
So the no further renediation, fromthe | ega
st andpoi nt, should have the sane | egal effect.

Movi ng on to the groundwater
portion, when you are |ooking at the groundwater
renedi ati on objectives, you are still |ooking
at site characterization, you are | ooking at
exposure route evaluation, but then you are
al so |1 ooking at classification of the type of
groundwat er, basically, whether you have cl ass
one or class two.

Once you have determ ned
to a great extent the groundwater classification
then, you can go in and go into the | ookup tables
wi th your contam nants of concern and as we went
through with Tier 1 with the soil issue, and nake
some deci sions as to whether you want to renedi ate
to the Tier 1 levels or go on to one of the other
tiers.

You could drop down to the
Tier 2, then. Tier 2 provides the nethodol ogy
for developing a Tier 2 groundwater renediation

objective. That's spelled out directly in one
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of the rules, what factors had to be addressed
and you go through that approach

Tier 3 for the groundwater is
simlar for Tier 3 to the soil in the sense that
it's open and not confined to a single nodel.
It's alittle bit confusing in terns of these
charts because there is an inplication that you
automatically go fromsite characterization to
a Tier 1 process.

You can skip -- | don't know
why you would want to, why you would want to
skip past Tier 1 because you woul d al ways want
to look at the charts to see whether you were
nmeeti ng those nunbers, but you could, in fact,
junp fromsite characterization down to Tier 2
or down to Tier 3 as well and that's either
groundwat er or the soil side.

Thank you.

THE HEARI NG OFFI CER Thank you,
M. King.

V5. ROBI NSON: At this time | would
like to have M. King go through the errata sheet
to give an overvi ew of the changes.

MR KI NG | think this overviewis
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going to be very brief.

I n substance, what we have been
doi ng since we proposed the rul es back in Septenber
is we have been going through a process of making
sure that a lot of things were just -- particularly
wi t h appendi ces, that we have nunbers exactly right;
that we didn't have any errors; that we didn't have
any groundi ng probl ens.

So alot of thisis the result --
a lot of these changes are as a result of us going
back and continuing to refine things and nake sure
they were accurate and getting all of the
t ypogr aphi cal errors out.

Now, there is one typographical
error that I would [ike to note on errata sheet
nunber one. If you | ook at Page 10 under Appendi x C
Table D, the fourth one down, it says, for the synbol
TR, the parameter values colum, all references
shoul d be and then it says "ten to the minus six at
t he point of human exposure.” After the word
exposure, there should be a quotation mark

W are going to be -- we have
not been able to get -- as | was saying, we are

continui ng the process of making sure everything
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is correct and that is an ongoing thing. W are
anticipating that we will be filing a second
errata sheet for the next set of hearings.

That concl udes ny statenent on
the errata sheet.

V5. ROBI NSON: At this time we
can proceed on through the sumaries of people's
testinmonies and on to the questions.

M. King, would you like to
summari ze your testinmony first?

MR KING The first part of ny
testinmony is really just describing some of the
i ssues that arose out of the |legislation that
was passed | ast year and just maki ng sone notes
relative to that.

The second part was tal ki ng
about the regul atory developnment. As identified
here, we ended up neeting with the site advisory
conmmttee a full ten tinmes between March and
August. There was a lot of effort on everybody's
part to acconplish that.

The second set of testinony
di scusses Subparts A and C A lot of what is

tal ked about in Subpart A |l have al ready gone
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through. So I won't bel abor that any further

Subpart C gives di scussion
as to sone of the background as to how we really
canme to the notion of Subpart C. | think we
will be tal king about that in response to sone
of the direct questions.

The third set of the discussion
that I had was tal king about Subpart J dealing
with institutional controls. W have designated
five types of execution controls that we think are
appropriate for use under these rules. Sone of
them are nore obvious than others, but those are
what we really concluded was appropri ate.

Then, there is just a short
di scussi on on engi neered barriers and what that's
intended to reply to

MS.  ROBI NSON: M. Sherrill?
MR, SHERRILL: Thank you for the
opportunity to address this hearing.

My witten testinony provides
details of these subparts, Subpart B, which is
general , which has the incorporation by reference,
the soil attenuation capacity, soil saturation

l[imt, determ nation of conpliance with
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renedi ati on obj ectives and agency revi ew and
approval .

Subpart Eis the Tier 1
eval uation. Subpart Fis the Tier 2 genera
eval uation. Subpart Gis Tier 2 soil evaluation
Subpart His the Tier 2 groundwater eval uation.
Then, we have the rel ated appendices A, B, C and
D

I would just like to start to
briefly followup on what Gary King was talking
about. If we could turn to Exhibit C, which
follows ny witten testinony, that's Exhibit C

Exhibit Cis titled "Residential
Exposure." Following up with what Gary King had
said, these three pathways are very inportant and
we will be discussing themthroughout the day.

In [ ooking at this exhibit,
it denonstrates the fundanmental exposure routes
upon whi ch these renedi ati on objectives are
devel oped.

On the left-hand side of this
exhibit, we see a child who is potentially exposed
to ingestion of contam nation. W see a man wal ki ng

inthe mddle of this diagramand he is exposed to
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i nhal ati on of contam nants. To the far right is
someone potentially exposed to contam nants by
drinki ng the groundwater.

The contami nants are shown to
be what | have | abel ed waste pile and source. W
can see that it's -- I'mdenonstrating that it's
| eaving into the groundwater and the groundwater
transports it over for possible ingestion

So those are the three
fundanmental routes that will be discussed throughout
t hese hearings; soil ingestion, inhalation, and
i ngestion of groundwater.

If we could turn to -- | think
it would be hel pful just to briefly turn to the
actual proposed rule itself, Part 742, Appendix B
Tabl e A, Appendi x B, Table A

THE HEARI NG OFFI CER: For those
foll owi ng al ong, that's on Page 79.

MR SHERRILL: This is titled "Table A,
Tier 1 Soil Renediation Objectives for Residential
Property." To the far left of this is a colum
chem cal abstract nunber. The next colum is
the chem cal nanme. Then, we have a col um | abel ed

ingestion. There is a colum | abeled inhal ation
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Then, we have two columms for the mgration of
groundwater -- portion of the groundwater ingestion
exposure route with respect to class one and cl ass
t wo.

VWhat I'mtrying to tie together
is those three exposure routes that we went over.
VWhat Tier 1 provides, and as Gary King has called
screening or | ooked up values, Tier 1 provides
pre-cal cul at ed nunbers.

For exanpl e, |ooking at benzene,
we see that we have soil ingestion value of 22
mlligranms per kilogram W have an inhal ation
value of 0.8 mlligrans per kil ogram

So Tier 1 provides pre-cal cul ated
| ookup val ues. W have provided these | ookup val ues
for 117 different chem cals. Throughout ny
testinmony, | use the word chem cals and contani nants
somewhat i nterchangeably.

Cenerally, the Tier 1 soil --
unl ess we have other information denonstrating
otherwise, a Tier 1 soil objective is generally the
nost restrictive soil objective problens fromthe
respective routes that we review

Subparts F, Gand Hin ny witten
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testinmony provides the framework and equati ons of the
Tier 2 evaluation by which site-specific renediation
obj ectives are calculated. These are anal yti cal

nmet hods that you incorporate site data to cal cul ate
the Tier 2 renmedi ati on objectives.

Subpart B of mny testinony
provi des what we are calling ceiling amunts by use
of a soil attenuation capacity and a soil saturation
limt. This prevents free product and potentially
unacceptable risk fromeither single or multiple
contam nants remaining in the soil as well as
vi ol ati ng the nodel assunptions thensel ves under
Tier 2.

Subpart B of ny testinony al so
has the criteria for determining if a site neets
t he renedi ati on objectives. Basically, the chief
conpliance of the analytical results are |ess
than the applicable renedi ati on objecti ves.

W have al so provided sone
flexibility in nmeeting these objectives by provided
what we call averagi ng and conpositing techni ques
to achi eve these objectives.

That is the end of ny sunmary.

V5. ROBI NSON: Thank you, John.
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Dr. Hor nshaw?

DR, HORNSHAW Good norning. M
testimony concerns information presented in
Subpart D, determ ning area of background, and
portions of the information presented in Subparts
E, which is the Tier 1 evaluation; F, which is
the Tier 2 general evaluation; and H which is
the Tier 2 groundwater eval uation

In ny testinony, | describe
t he devel opnent of the proposed net hodol ogi es
for determ ning and using area background
concentrations for chemcals in the soil and
groundwater. | present an overview for the
derivation of the Tier 1 cleanup objectives
listed in Appendi x B for groundwater and soil.

I explain why and how cumul ati ve
ef fects of non-carci nogens nmust be addressed.
have di scussed the reconmended val ues for physica
chemi cal paraneters presented in Appendi x C and
have described the rationale and requirenments for
al | owi ng chem cal concentrations in groundwater
in excess of the Tier 1 values.

For Subpart D, area of background,

nmy testinmony goes into a discussion of why the
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general assenbly included a place for area background
as one of the alternatives in House Bill 901. That
was at Section 58.5(b).

This is because it's possible
that native concentrations of chem cals may exceed
the cal cul ated cl eanup goal for a chemcal. It's
al so possible that an upgradi ent source of a chem ca
has resulted in concentrations of that chem cal at
a downgradi ent site, which exceeds its risk-based
cl eanup goal even though that was never handl ed at
a downgradi ent site.

It's al so possible that area-w de
or even gl obal human activities have resulted
i n man- made chem cal s bei ng deposited in appreciable
concentrations around and sonetinmes even di stant from
such activities.

Therefore, recognition of
background | evel s of chemcals is necessary in a
ri sk-based renedi ati on programin order to address
the situations that | have just discussed.

For the soil background
determ nati on, we decided that specific procedures
for determ ning background concentrations were

needed and what we tried to do was identify at
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| east one procedure for soil and one for groundwater,
which if performed correctly by the person doing
renediation, it would routinely generate results
whi ch coul d be accepted by the agency w t hout
guesti on.

Thus, we originally selected
two no questions approaches for determ ning soi
background in the draft Part 742, which was
sent to the advisory committee in April.

Qur first approach at that
time, which we called the prescriptive approach
was adapted froma pretty nuch routi ne approach
t he USEPA uses for determ ning groundwater background
concentrations at RCRA sites.

In this adaptation, we specified
a mnimum of ten sanples, which would al so have to
be denonstrated to be normally distributed as shown
by a coefficient of variation tests. [If the
background data set net these requirements, then
the 95 percent upper tolerance limt of that data
set would be the upper limt for the area of
background concentration for that site.

W al so devel oped a second

approach, which we called the statew de background
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approach, and that relied on our publication entitled
"A Summary of Sel ected Background Conditions for
Inorganics in Soil." W use that -- our publication
to determine if an inorganic chem cal could be
considered to be present at a site at background
| evel s.
My office, the Ofice of Chem cal
Safety, had previously conpiled into a data base
al |l sanples which had been reported to the agency
as "Background Data for a Site," and we decided
to take advantage of this relatively |arge data
base to help in determ ning area background at sites.
If the concentration a chem ca
at a site fell within the range reported for that
chemi cal in our survey, then, the chem cal was
likely present at background | evel s and need not
be included anong the chemicals of concern at a
site.
In addition to these "no
guesti ons” approaches, we also included pretty
much standard | anguage al |l owi ng anot her approach
acceptable to the agency as a third option, which
was i ntended to address situations in which the

m ni mum requi renents of the prescriptive approach
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However, there are sone
conplications that devel oped during the course
of our discussions with the advisory committee
as a deadline for submtting our proposal approach
where certain problenms with the prescriptive
approach for soil surfaced.

An update to the RCRA gui dance
which | discussed earlier, was obtained by the
agency and we reviewed it for sone additiona
gui dance in establishing soil cleanup or soi
backgr ounds.

In contrast to the earlier
gui dance, the update said that npost naturally
occurring chemcals will have a | ong normal
distribution rather than a nornal distribution
and this distribution should be shown to be the
case rather than assuming normality.

The update al so specified a
nunber of tests for normality and distribution
and actually quite a few of themwere preferred
to the coefficient of variation tests, which was
specified in the original draft.

Beyond these apparent probl ens
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from USEPA' s update, we becane aware that due

to the inherent variability in the naturally
occurring |l evels of chem cals and soils,
statistical methods, which are appropriate for
background groundwat er data, may not necessarily
be appropriate for background soil data.

USEPA personnel were contacted
for advice and they relayed to us that since there
are nultiple distributions possible in naturally
occurring chem cal s and specific nethodol ogi es and
tests are available for these various distributions,
the statistical nethodol ogy shoul d be appropriate
for both the nature and distribution of the data set.

As a result of all of this, we
renoved the prescriptive approach fromthe origina
proposal and now the statew de background approach
is the only no questions approach for soil.

For determ nation of the
groundwat er background, much of what | descri bed
for soil also applies to groundwater since the
soi | approach was originally adapted from
gr oundwat er net hodol ogi es.

Thus, the prescriptive approach,

whi ch | described above, and which we subsequently

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

49

dropped fromthe final proposal to the board, for
soils is still proposed for groundwater.

Si nce the agency has not
devel oped a data base for groundwater background
sanples simlar to what we did for soil, there
is no statew de background approach for groundwater.

If the m nimum conditions of
ten sanpl es having a nornmal distribution are net,
the agency will accept the ninety-five percent
upper tolerance limt of the data set as the upper
limt of background concentrations for groundwater
wi t hout questi on.

As with the soil background
determ nation, the standard | anguage of anot her
statistical method appropriate for the data set
may be approved by the agency to address those
sites which don't nmeet the m ni mum requirenents
or for which the prescriptive approach isn't
really appropriate.

As far as use of background,
any of the procedures prescribed may be used
to denonstrate that a chemcal is present at
a site as a result of background conditions

and should therefore be elimnated as a cheni ca

L. A REPORTING - (312) 419-9292
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of concern for that site.

Wth the exception of the

st at ewi de background approach for soil, any

of the procedures may al so be used to determ ne

a renedi ati on objective for t

lieu of the other procedures

Since the statew de background

approach has certain shortfa

bel i eves that this approach i

hat chemcal in

of Part 742.

I's, the agency

S i nappropriate

for establishing renedial objectives for soi

at a site.

Finally, we included two

specific restrictions on the use of background

concentrations which cone fromthe | anguage of

House Bill 901. Section 58.5(b)(2) of the act

speci fied that background concentrations of

chem cal of concern at a site exceed residential

use renedi ati on objectives.

converted to residential use unless the residential

A site may not

be

use or remnedi ation objective for that chem ca

is first achieved.

Therefore, we are requiring

the use of institutional controls at sites where

background concentrations exceed the residential

L. A, REPORTI NG -
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use remnedi ati on objectives prohibiting future
resi dential devel opment unless the residential
use renedi ati on objectives are first achieved.

Second, Section 58.5(b)(3)
of the act prohibits its use of area background
concentrations if the agency determnes in
witing that the background | evel poses an acute
threat to human health or the environnent when
consi dered post-renedi al action use at the site.

The | anguage for both of
t hese sections have been incorporated directly
into Part 742.

Subpart E, | need to talk a
l[ittle bit about how we cane to the Tier 1
tables. 1In 1994, ASTM and USEPA separately
publ i shed procedures to devel op cl eanup objectives
for protection of human health and the environment
whi ch take into account site-specific conditions
and risks.

Al'l of these approaches are
slightly different. They have a Il ot in comobn

and tend to conplinment each other. Both approaches

51

accel erate and increase the consistency of regul atory

deci si ons concerning soil and groundwater cleanup
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obj ecti ves.

At this point, I'"mgoing to
present a brief overview of how USEPA soi l
screeni ng gui dance cane into being before I go
into the devel opment of the Tier 1 tables.

USEPA began their process
of devel opi ng soil screening gui dance | evels
in 1991 as part of an accelerated review of
t he Super Fund process, with the aimof identifying
trigger concentrations for commonly detected
chemi cal s at Super Fund sites.

As a result of that activity,
an initial list of thirty trigger levels, which
USEPA called the dirty thirty, were devel oped
and has since been expanded to the current |ist
of 110 soil screening levels and fourteen
alternative cal cul ati ons, which are contained
in the final guidance from USEPA

This evolution cane froma
series of four neetings with fifteen states,
which were invited to participate w th USEPA
and al so the Association of State and Territorial
of Solid Waste Managenent Oificials in the

devel opnent process plus continuing research

L. A REPORTING - (312) 419-9292
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by USEPA into how chem cal s behave in the
environnent, et cetera, outreach efforts with
the various state holders and several rounds
formal of and informal public conmrent and peer
revi ew.

Soi | screeni ng guidance is
i ntended to be used by USEPA as a nechanismto
screen out areas or sites within a Super Fund
site that don't require further action or study
provided that the area does not differ significantly
fromthe assunpti ons which underlie the soi
screening | evels.

In other words, the screening
level is a soil concentration bel ow which there
is no concern that the Super Fund Program and
above which sone type of further action is required.
The soil screening |levels are neither cleanup goals
for a Super Fund unit nor an automatic trigger for
remedi al action.

The area or site under
consi deration shouldn't differ significantly from
t he underlying assunptions which went into the
devel opnent of the soil screening |evels. These

underlyi ng assunptions in the final guidance

L. A REPORTING - (312) 419-9292
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was on a one-half acre site with contam nation
extending to the water table upon which a future
residence with a private well would be built.

In both conceptual nodels,
USEPA used a series of standard exposure
assunptions and equati ons which were derived
for and used in baseline risk assessnents for
Super Fund sites, which were readily available
heal t h- based standards and toxicity data from
their data bases and sources, conservative
transport and fate nodels, and an extensive
data base of conputer runs of the transport
and fate nodels using input paranmeters from
sites around the nation to develop a matrix
of soil screening | evels which appear in the
soi | screeni ng gui dance

These matrices contain soi
concentrations for protection against direct
i ngestion, inhalation of soil contam nation
and indirect exposure due to novenent of chemnicals
fromsoil into the water supply well.

If the soil -- if the screening
| evel s are not exceeded, as | said, before then the

site should be acceptable for even residenti al
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future use in the future, which is usually the nost

ri sky anticipating future use because we are assuning
achildis eating soil at this site, and that should
be elimnated fromfurther action at the site.

Only when slight conditions
deviate fromthis conceptual exposure scenario
woul d further consideration of the area or site
be indi cated regardl ess of comparison of
concentrations at the site with the soil screening
| evel s.

Sonme exanpl es of sites, which
woul d require further evaluation automatically,
are where surface water is adjacent to the site,
when there are environnmental concerns at the site,
where there is the potential for significant human
exposure other than ingestion and inhal ati on of
soi |, and drinking contam nated water such as
ext ensi ve skin exposure or eating locally grown
food crops or animals or where other future uses
of the property is very likely to be other than
resi denti al

Fi nal 'y, USEPA invisions using
the soil screening guidance in a tiered nmanner

It is anticipated that relatively few | arge areas
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wi thin nmost of our fund sites will initially be
bel ow all of the soil screening |levels. However,
by using a series of equations which allow Super
Fund personnel to calculate site-specific soi
screen levels, which will still be protective of

a residential future use, the USEPA antici pates
that a nunber of smaller parcels may be elim nated
fromfurther review at these sites.

As a result, USEPA prefers the
cal cul ati on-based | evels for use by their project
managers since with the relatively small increase
in effort and anal ytical costs, it may be possible
to calculate an alternative set of screening |evels,
which would allow the site to be elimnated from
further consideration w thout jeapordizing public
heal t h.

The basel i ne of generic soi
screening levels were derived using conservative
dafault assunptions for each of the three pat hways
as | described previously. Therefore, there are
screening |l evel concentrations for protection of
residents living on a site for thirty years.

One value is for ingestion of contam nated soil

one is for inhalation of vapors and particul ates

L. A REPORTING - (312) 419-9292
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com ng fromthe contam nated soil, and one is
for ingestion of water froma drinking well on
the site.

If all three pathways are or
could be relevant at a site, then, the | owest of
the three values is the screening level. |If a
pat hway can reasonably be excluded, then, the
| owest val ue is used.

I would like to list a few of
the other key features -- cut it short?

MS.  ROBI NSON: Yes.
DR HORNSHAW  Okay.

W adopted quite a bit of
USEPA' s key features and |I guess what | will
go through next are parts that we have added
or changed from USEPA' s approach in order to

make this an Illinois-specific procedure.

57

The first thing we did was concern

O ass C carcinogens or Category C carcinogens, which

are defined by USEPA as
possi bl e carci nogens.

There are several chemnicals
in the generic soil screening levels classified

as Category C, and whose soil screening |levels
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have been cal cul ated with a cancer risk no greater
than one in one mllion.

House Bill 901 limts the
definition of carcinogen to Categories A or B(1)
or B(2). Therefore, in order to be consistent
with the legislation's intended and definition
of carcinogen, we had to recalculate the Tier 1
tabl es for Category C carcinogens.

Now, the way we did this
was -- okay. Al right. W recalculated
Chl or odi br omonret han, 1, 1-Di chl or et hyl ene,
| sophorone, 1,1, 2-Trichl oroethane, and del eted
Hexachl or o- 1, 3- But adi ene, Hexachl or oet hane and

1,1, 2, 2- Tetrachl or oet hane because there wasn't

a non-carci nogen toxicology criteria to recal cul ate

the dass Cs.
| probably should nention that
1, 4- Di chl orobenzene was |listed as a B2 carci nogen

If the board woul d renenber back to the air toxic

rul emaki ng where we had quite a di scussion about the

cancer classification of this chemcal, we had
cont acted USEPA who had identified this as a B2

carcinogen in the rule and asked themif it wasn't

actually a Category C carcinogen. They said it was

L. A REPORTING - (312) 419-9292
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so we recal culated that chem cal al so

We had to tinker with the way
the mgration to groundwater pathway or the
i norgani c chem cals was derived. USEPA put
toget her an alternative table for pH of 4.9 and
pH of an eighth of the soil. W realized that
this was insufficient for remedi ati on objectives
for Illinois so we expanded that table greatly
gi ving cl eanup objectives for chenmicals that can
ionize in half of pHincrenments for all the
chemicals that are in the proposal

W& have added twenty-two chem cal s
t hat have current groundwater standards in Subpart
620 and had to go through the sanme process as USEPA
used in calculating the chemcals that were in the
soi | screening guidance. So what we have in the
rule is entirely consistent with the procedures the
USEPA used to calcul ate the chemicals that were in
their rule or their procedure.

W& have added these twenty-two
chemi cal s using that exact sanme procedure. W had
to add a whol e new section on migration to class
two groundwat er because the soil screening guidance

contains tables -- their tables are based on

L. A REPORTING - (312) 419-9292
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protection of drinking water and class two is not a
drinki ng water aquifer.

Finally, the big one, we had to
i nclude tables for industrial remediation objectives
because the soil screening gui dance antici pates
residential as the only future use at a site. The
things that we had to add into the USEPA' s equati ons
to devel op the industrial cleanup nunbers are
detailed in ny testinony.

In support of Subpart F, ny
testinmony di scusses why cumul ative effects of
non- car ci nogens need to be evaluated in Tier 2.
We don't do this in Tier 1 because we feel that
the conservative nature of the calcul ations for
Tier 1 should be acceptable to protect against
cumul ative effects of carci nogens where this may
not necessarily be the case in Tier 2 and Tier 3.
Those have to be specifically included in a Tier 2
appr oach.

W note that the USEPA did a
| arge research project in Q¥ QC on physical chem ca
paranmeters which are necessary to use the Tier 2
equations. W have adopted those into the proposal

The primary reason we needed
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ki nd of a standardization of the physical chem ca
paraneters i s because in sone cases they may vary
by two or three orders of magnitude. Wen you
ook at all the values that are available fromthe
literature, which could lead to two or three orders
of magnitude difference in cl eanup objectives
calcul ated using the Tier 2 equations, so we
wanted to standardi ze this.
Finally, we put in Tier 2
for the groundwater renediation objectives a
site-specific procedure to deviate fromthe 620
standards on health advisories if the person
doi ng the cleanup nmeets the listed requirenents.
Finally, | need to nmention a
couple of errata itens that we have added since
the filing of the board. W had to add a table
of organic carbon partition coefficients for
various pHs for use in Tier 2 because when we
reread that, we found that there was nothi ng
in the proposal that was sent to the board directing
a person how to calculate a site-specific val ue.
W had to add a table listing
all the different groundwater values that were

used to calculate the Tier 1 mgration to groundwater
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nunbers. There was a | ot of confusion

I"msorry for taking |ong.

V5. ROBI NSON: Thank you, Dr. Hornshaw.

The | ast one on the sunmaries wll
be Ms. Virgin.

M5. VIRA N  Thank you, Ms. Robinson

My testinmony is on Subpart | and
Supart | provides guidance for requesting a Tier 3
evaluation and the criteria that the agency will use
inreviewing these Tier 3 submttals.

The first section is Section
742.900, which states that Tier 3 has been devel oped
to be flexible and to address sites that are not
suitable for Tier 1 or Tier 2 analysis.

Tier 3 analysis may be perforned
without first doing a Tier 1 or Tier 2 analysis, as
M. King nmentioned earlier

The remai ni ng sections of
Subpart | discuss what scenarios can be consi dered
for a Tier 3 evaluation and the criteria the agency
will use in evaluating Tier 3 requests.

In general, the agency will
be eval uating the appropriateness of sanpling

the analysis at the site, whether the rel evant
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chemi cal s of concern were anal yzed, whether the
detection limts were appropriately | ow, whether
the sanpling was perfornmed correctly, if any
nodel i ng was performed, whether the nodel has
been peer reviewed, that the paraneter val ues
are within the nodel ranges, and whether the

cal cul ati ons were done correctly.

The agency consi dered naki ng
the requirenents of Tier 3 nore specific, but we
decided that this would have precluded many sites
froma Tier 3 evaluation and would have nmade the
size of 742 unwieldily.

Briefly, Section 742.905 provides
gui dance for nodification of paraneters that are
not allowed under Tier 2. Section 742.910 discusses
how t he agency will evaluate requests to substitute
anal ytical nodels different fromthose in Tier 2.

Section 742.915 provi des
gui dance for submittal and review of formal risk
assessnents. At sone sites, it may be prudent to
performa full scale risk assessment to denonstrate
that the contani nants of concern do not pose a
significant risk to any human receptor

Section 742.920 contai ns
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gui dance for submtting requests to the agency
for site-specific remedi ati on objectives due
to inpractical situations such as when the
remai ni ng contam nation is |ocated under a
bui | di ng.

Section 742.925 provides
gui dance for submittals made to the agency
denonstrating that a particul ar exposure route
is not viable at a site because of natural or
man- made barriers.

Section 742.930 allows for
derivation of toxicological bench marks in
t hose instances where a contamnmi nant of concern
does not have toxicol ogical information avail able
fromthe sources which are incorporated by
reference for the rel evant exposure groups.

Finally, Section 742.935 has
been reserved to address sites which will be
used for agricultural or wildlife habitat.

Nati onal |y peer reviewed and
accepted ecol ogi cal based ri sk assessnment gui dance
is not available at this tine. Therefore, this
section has been reserved until such gui dance becones

avai |l abl e.
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That concl udes nmy summary.

V5. ROBI NSON: Thank you.

That would include all of the
agency's summaries of summary at this tine.

THE HEARI NG OFFI CER: At this tine,
we will take a ten-mnute break. Then, conme back
to continue with the prefiled questions.

(Whereupon, after a short
break was had, the
foll owi ng proceedi ngs
were held accordingly.)

THE HEARI NG OFFI CER: We can go back
on the record.

Does t he agency have anyt hing
further at this tinme?

V5. ROBI NSON: No, we do not.

THE HEARI NG OFFI CER: kay. W will
then proceed to the questioning phase of today's
pr oceedi ng.

As | nentioned, we are going
to begin with the questions that have been prefiled
and particularly those that have been prefiled
referencing particul ar sections.

That's the testinony filed
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by the site renedi ati on advi sory commi ttee;
Mayer, Brown & Platt; and Gardner, Carton &
Dougl as.

After that, we will have the
prefiled questions fromRay Reott which will
address general questions and any general questions
after that if we get that far.

The first prefiled question
that we have is fromthe site renediati on advisory
conm ttee on Section 742.100.

M5. ROSEN: Good nmorning. 1'm
VWi tney Rosen. 1'mlegal counsel for the Illinois
Envi ronnental Regulatory Goup. W participated
wi t h numerous ot her individuals and organi zati ons
in filing these questions on behalf of the site
renedi ati on advi sory conmittee.

Question nunber one, is it
correct that Part 742 regul atory proposal replaces
the agency's tiered approach to cl eanup objectives
gui dance docunent ?

MR KING Yes. That is correct.
M5. ROSEN: Does the agency intend to
perform any formal outreach or nake sone sort of a

statement to the regulating community to publicize
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this act?

MR KING | think we have already --
when we have gone out and done or -- opportunities
to speak at conferences and that sort of thing,

we have already been telling people that they
shoul d have been using the proposal as opposed
to the gui dance docunent.

M5. ROSEN: Ckay. So you are
encour agi ng the use of the proposal and at such
time it's finalized, you will encourage that use,
but you are no | onger encouragi ng the use of the
gui dance docunent ?

MR KING That's correct.

M5. ROSEN: Ckay. Question number
two, if renmedial action plans are being or have
been devel oped in accordance with tiered approach
to cl eanup objectives gui dance docunent, yet fina

renedi al action has not been conpleted, will the

67

agency allow additional plans to be resubnmtted based

on proposed Part 7427

MR KI NG That's correct. |
shoul d note that still would have the follow of
t he procedures of the specific program under

which that is being resubmtted.
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M5. ROSEN: Thank you.

THE HEARI NG OFFI CER: Ckay. The next

68

guesti on concerns Section 742.105. There are severa

guesti ons.

W will begin with the questions

again fromthe site renediation advisory conmttee
MS. ROSEN: Question nunber one,

is it correct that Title 17 of the Illinois

Envi ronnental Protection Act and Part 742

regul atory proposal authorizes the use of

groundwat er renedi ati on objectives for contam nants

of concern that are greater than the groundwater
qual ity standards established pursuant to the
II'linois Goundwater Protection Act and rul es
promul gat ed t hereunder at 35 Part 620 Part 6207

MR KING Yes, that is correct.

M5. ROSEN: Movi ng on to question
two, is it also correct that the site-specific
groundwat er renedi ati on objectives approved under
Part 742 are equally protective of and may exceed
the 35 Illinois Adm nistrative Code, Part 620
groundwat er quality standards?

MR KING CGenerally, that's correct.

It assunes, of course, that the decision that's
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bei ng made is consistent with Part 742, but with
that assunption in mnd, | wuld say that's a
correct statenent.

M5, McFAVN: Coul d you defi ne what
you nmean by "may exceed,"” M. King, when you answer
t hat question?

MR KING Wat the words "may exceed"
mean.

Is that what you are | ooking for?

MS. McFAWN: Yes.

MR KING My exceed, in that context,
is looking at, really, the nunbers that are in
Part 620. For instance, for a class one, there is
a -- for class one groundwater, they are already
given contamnant that's elicit in 620. There is a
nunmeric nunber. | nean, there is a nunber associated
wi th what that class of groundwater is supposed to
achieve. We would be tal ki ng about the nunber that's
greater.

V5. McFAVN: Thank you.

THE HEARI NG OFFI CER: kay.

M5. ROSEN: Could | ask that the
begi nning of M. King' s answer be read back, the

answer to question nunmber two?
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(Wher eupon, the requested
portion of the record was
read accordingly.)

M5. ROSEN: Thank you.

Al right. Nunber three, based
on Section 742.105(g), it is correct that the
agency's issuance of a no further renediation
determ nati on provides prima facie evidence that
the contami nants of concern addressed under the
renedi al action plan do not, relative to groundwater,
cause water pollution under Section 12(a) or create
a water pollution hazard under Section 12(d) of
the act?

MR KING | would agree that that's
a good characterization of what 742.105(g) says
except with one small caveat and that is the rule
di scusses the fact that the -- that this principa
isin effect while the no further renediation
determ nation is in effect.

For instance, if the NFR
determ nati on was voided at sone point in the future
and it was no longer in effect, then, this principa
woul d not apply at that point.

MS. ROSEN: Question nunber four,
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pl ease clarify what will constitute no further
remedi ati on determ nation for each of the various
renedi al prograns which may utilize Part 742.

MR KING kay. Let ne provide four
and perhaps five exanples. The first exanple is
the site renediation program The NFR determ nation
there is going to appear as part of the renedial
action conpletion report and no further renedi ati on
letter.

Under the RCRA program that
occurred in two different ways. First of all, if
there is a Part B permt, the permt itself would
represent the determnation, which would be included
within that determination, or if you had an interim
status situation, then, it would be an acceptance
of the certificate of closure.

For the LUST program there
is a corrective action conpletion report and
that's followed by a no further renediation letter

Finally, for the Super Fund
Program the NFR determination there would be
i ncorporated within the record of decision

MR, Rl ESER: If I could just follow up

71

on the part -- the RCRA context, is it your testinony
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that a Part B pernmt itself would be an NFR
determ nation?

MR KING Well, the Part B permt
woul d -- could be including that determ nation
as part of it.

MR, Rl ESER: VWhat if the Part B permt
set out corrective action requirements for units
identified at the site?

MR KING In that situation, then, you
woul d have a foll ow up docunent that denonstrated
that those itens had been conpl et ed.

MR Rl ESER Is there a common term
or a termunder the RCRA regul ations for that
foll ow up docunent ?

MR KING | don't think there is really
a specified defined regulatory term W just call it
a closure letter.

MR, Rl ESER: Ckay. Thank you.

M5. SHARKEY: If I could foll owup --

THE HEARI NG OFFI CER: Coul d you,
pl ease, stand up and identify yourself for the
record.

M5. SHARKEY: | am Pat Sharkey wth

Mayer, Brown & Platt.

L. A REPORTING - (312) 419-9292
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M. King, are you saying, then
that a RCRA Part B closure letter would have the
effect of a no further renediation |letter under
Subsection G here?

MR KING No, I'mnot saying that.

M5. SHARKEY: If, in fact, the
procedures here were followed in the Part B
consistent with the Part B program cul m nati ng
in aclosure letter, would the issuance of that
closure letter provide that prima facie evidence
that contam nants of concern do not tend to
cause water pollution under 12(a) or create a
wat er pollution hazard under 12(d)?

MR KING I'Il try to explain that
as best as | can respond to it.

Wth the RCRA program it's a
little bit different than the site renedi ation

programor the LUST programin terns of there is

not a specific thing called a no further renediation

letter.
So in essence, to effectuate
any kind of determ nation that was relative to

the RCRA programif you are using sonething beyond

73

Tier 1 residential, you would have to use a different
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institutional control to effectuate that.

M5. SHARKEY: Coul d you give nme an
exanpl e of what you nean by a different institutiona
control ?

MR KING W provided for, for
i nstance, deed restrictions. That would be an
exanpl e.

MS. SHARKEY: I"'msorry. Are you
saying in the context of sonething other than a
no further renmedi ation, for exanple, the Part B
closure letter that we just tal ked about, that
you woul d need sonme sort of institutional control
that you would not need in, for exanple, the site
renmedi ati on progranf?

MR KING In either program if
you are tal ki ng about renedi ati on objectives
whi ch are, for instance, based objectively on
i ndustrial/commercial use, you would need to
have sone type of institutional control relative
to that piece of property.

For instance, the no further
renediation letter is a concept that's been put --
it appears in the proposed rules for the site

renedi ati on program and for the LUST program but

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

it does not appear in any of the RCRA rules.

So there woul d not be that direct
equi val ent docunment in the RCRA program So if we
saw a need to -- you know, in order to
make that option avail able for cleanups under the
RCRA program that would be an institutional control
docunment, which would be -- we would call a deed
restriction.

M5. SHARKEY: Wuld it be possible
to get a no further renediation letter as well
as a RCRA closure letter at a RCRA site?

MR KING Could you say that again?

MS. SHARKEY: I"mwondering if a
renedi ati on applicant or a Part B owner/operat or
who is cleaning up or performng corrective action
goes through and uses standards, uses the procedures
under Part B program under Part B permt, at the
end of that period of time, if they get a closure
letter that has one set of requirenents and does
some things, can they also get a no further
renedi ati on that gives themthe protection that
i s described here in Subsection G?

MR KING Well, | think that closure

letter -- if the closure letter is incorporating

L. A REPORTING - (312) 419-9292
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that through further remedi ati on determn nation
which is what we anticipate to be the way to proceed,
t hen, 105(g) would apply.

M5. SHARKEY: Thank you.

THE HEARI NG OFFI CER: Are there any
addi ti onal followup questions?

M5. SHARKEY: If I could just ask you
this, in other words, then, you would not necessarily
need another letter? 1t could be incorporated into
that closure letter?

MR KING That's correct. Again, just
so it's clear, of course, you have to conply with al
of the RCRA requirenents relative to securing that
letter.

M5. SHARKEY: Ri ght. Thank you.

THE HEARI NG OFFI CER: Ms. Rosen?

M5. ROSEN: Ckay. Question number
five, will these rules apply to renedi ati ons required
as a result of enforcenent actions under the Illinois
Envi ronnental Act?

MR, KING They certainly -- they
could apply. | think that's going to be dependent
on what the result of the enforcenent action is.

There certainly is the option the way the statue
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rules are set up that that could be a result.

M5. ROSEN How wi || the rules be
i npl enented in the context of enforcenment actions?

MR KING As | have envisioned it,
typically, what will happen is, for instance, if
t he agency was pursui ng an enforcenent case,
typically, those end up with sonme kind of settlenent
docunent. | would anticipate that the settl enment
docunent woul d end up referencing the use of 742
as a met hodol ogy for devel opi ng renedi ati on
obj ecti ves.

M5. ROSEN: How do you envi sion
that the rules will apply in a pre-enforcenent
scenari o where the agency may have becone aware
of an alleged violation, yet it has not been
referred to the attorney general's office?

MR KING That's going -- to sone
extent, that's going to depend on how t hat woul d
fit together froma programatic standpoint.

For instance, that's if you
are tal king about a site under the LUST program
and we are provided as a nethodol ogy that 742
could be used. So I think it would just kind

of flow as kind of a natural result of that
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situation.

M5. ROSEN It would remain an
option, though, for an alleged violator to
utilize these provisions?

MR KING Yes.

M5. ROSEN: Do you envi sion that
t he agency m ght denand that these provisions
be used to address potential groundwater or soi
cont am nati on?

MR KING Well, again, if we go
back to the LUST program exanple, that is the
option. The LUST rules reference the renediation
obj ectives process of Part 742 and we expect t hat
process to be used.

M5. ROSEN It woul d al so be an
option in situations where petroleumisn't an
i ssue, but there is sone other contam nants of
concern?

MR KING Yes, that's correct.

THE HEARI NG OFFI CER: M. Rieser?

MR Rl ESER You have indicated it
woul d be dependent on sone things. Under what
ci rcunst ances woul d a person either in enforcenent

or some pre-enforcenment node not be able to utilize
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MR, KING For exanple, there could
be a court order already in effect which nandates
certain activities as applying.

Absent a nodification of that
court order, those would be the procedures the
court order would be follow ng.

MR Rl ESER Are there other
ci rcunst ances?

MR KING One of the things we
identified in the rules, we have had severa
exception areas. One of them for instance,

i s emergency response type things. If you have
an energency type situation, certainly, follow ng
the procedures of a tiered approach is not the
thing to be doing. You need to address the
energency right away.

MR, Rl ESER: Anyt hi ng el se?

MR, KING Again, this is also in
is Section 105. W discussed i ssues where you

have rel eases to surface waters. You really

have to | ook at what other prograns are requiring.

Ecol ogi cal concerns woul d be another issue where

742 doesn't really directly address that.
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M5. ROSEN: Do you envision requiring
the use of these procedures in all instances aside
from energency responses where there m ght be a
rel ease or where the agency has becone aware of a
rel ease of a contam nant of groundwater or to the
soi |l ?

MR KING Well, | hesitate to
specul ate as to all other circunmstances. W
have outlined in the rules a series of things
where they really shouldn't be used of various
ci rcunmstances. There nmay be others.

Certainly, our intent is that
742 have as wi de an application as possible. |
think it's a good way of doing things. W want
to see it widely used. There may, of course,
be specific situations where it certainly doesn't
make sense to use it.

THE HEARI NG OFFI CER: W have a
foll owup question from Chuck Feinen

MR, FEINEN: Do you envision a problem
with parties of an enforcenent action conmng to the
agency and trying to use this programas a way of
cleaning up the site versus the already established

process and how woul d the agency work with those
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parties?

MR KING The way this is set up is
really the interaction with the agency. The direct
interaction with the agency is, vis-a-vis, whoever
is owning or controlling the use of a piece of
property.

If there were a third party
enf orcenent case, again, one of the results there
could be that the site owner/operator was directed
to enter the state site renedi ati on program and
then we woul d use the Part 742 procedures in that
cont ext .

Qur involvenent with a citizen
group is it's probably going to be nore of an
i ndirect option as opposed to the direct kind of
interaction that I was anal ogizing to earlier

MR, FEI NEN: Thank you.

THE HEARI NG OFFI CER: Ms. Sharkey?

M5. SHARKEY: Fol | owi ng up on the
i dea of pre-enforcenment use or enforcenment use
of the rules, does the agency intend to utilize
the tables and the other Tier 2, Tier 3, even,
objectives as a basis for determ ning when to

pur sue enforcenent ?

L. A REPORTING - (312) 419-9292
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MR KING That's an option

M5. SHARKEY: I noted that said you
thought it was the agency's intent and hope that
t hese woul d be used broadly and there would be
sort of a uniformset of standards in all prograns.

So is the intent that over

tinme, at |east, these sane rules will be | ooked
to in nmaking enforcenment decisions at the agency?

MR KING | think that's generally
correct. | guess | would view, for instance,
if we were dealing with a site which was in our
state Super Fund cl eanup program where we had the
lead relative to those activities as far as
expenditure of state funds, we would initially --
our initial screening would be done as would a
private owner relative to this property.

We woul d | ook to whether the

Tier 1 nunbers are bei ng exceeded and t hen once
we have screened through that process, we would
have to | ook at what other ultimately renedi ati on
obj ectives could be applied relative to that property
consi dering |l ong-termuse, |long-termcontrol, and
t hose ki nds of things.

M5. SHARKEY: Thank you.
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THE HEARI NG OFFI CER Are there any
addi ti onal followup questions?

MR Rl ESER | think we are on to
742.115.

THE HEARI NG OFFI CER: WAs question six
asked?

MR Rl ESER | believe it was.

M5. ROSEN Yes, it was.

THE HEARI NG OFFI CER: Actual Iy, then,
we will be noving on to the prefiled questions of
Mayer, Brown & Platt concerning 742.105.

MS. SHARKEY: Thank you. May a person
use this part if he or she can denonstrate that this
part is not in conflict with a programrequirenent?

MR KING | think that's correct.

We had initially used the termin conflict. As we

di scussed it with the advisory conmttee, we ended

83

up using a positive statenent of that sanme principal.

You will see that in 742.105(a) in the second
sent ence.

M5. SHARKEY: VWhat I'mtrying to
figure out is if consistent with is actually the
sane as not in conflict wth.

Is it your understanding that

L. A REPORTING - (312) 419-9292
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is really the same?

MR KING Yes.

M5. SHARKEY: May Part 742 be used in

a Section 4(q) site?

MR KING That's correct.

M5. SHARKEY: Wuld it make any

difference if the Section 4(q) site were also a

[andfill?

MR KING Yes,

it could, yes.

M5. SHARKEY: Is it possible for

t hese procedures to be used in the context of

landfill cl

in my testi

osure?
MR KING | thi
mony. Let ne get

M5. SHARKEY: I

nk | discussed that
a copy of that out.

apol ogi ze. This

question is a little bit off of nmy prefiled

guesti ons,

of the 4(q)

subm tted,

but |I'm concer ned

at a landfill sit

about the extension

e specifically.

MR KING In the testinony, we

if you look at this, it's in my discussion

relative to Subpart A, there

t al ks about
sites that

710 to 817.

i s a paragraph that

how we see Part 742 interrelating with

are managed under

L. A, REPORTI NG -
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M5. SHARKEY: | appreciate it that
it's in there, but could you hel p ne by explaining
it, though, on the record?

MR KING Let ne ask you this. |It's
alittle difficult for me to do that. |'mnot sure
what point you are finding confusing | ooking at
t hi s.

M5. SHARKEY: VWhat I"'mtrying to
determine is | have a client who has a | andfil
that is a 4(q) site and we are in the process of
doi ng sonme renedial work at that 4(q) site and
would Iike to potentially use this approach

If this is of any help, we
are | ooking at a plune that goes beyond the
actual landfill, but that is associated with
it. So there is not only, for exanple, class
four groundwater, but there is a broader plune.

The concrete question is, as
| understand it, we can use these procedures at
a 4(q) site, but does the fact that this is also
a landfill which is also in a landfill program
create a different scenario and sonehow make
t hese procedures and these objectives unusable

for purposes of both closing the 4(q) and
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achieving closure at the landfill?

MR KING | really hesitate to make

a conmtnment on that because it really is dependent

on where that landfill would sit in the regul atory

process. It might be a situation or could apply

or it mght be a situation where it sinply is not

going to apply.

| guess really without

eval uating a substantially nore conplete set of

facts, | don't think we really could nake a

site-specific determ nation

M5. SHARKEY: I

under st and t hat .

I"'mreally not trying to get you to say anything

site-specific as much as whether or not within --

these rules could be used or there is nothing in

here prohibiting use of these rules in a |andfil

closure. | understand there nmay be site-specific

consi derations in each one.

MR KING As was discussed in the

testinmony, there are certain situations where it

could. There are certain situations where it can't

because of the regulatory structure.

MB. SHARKEY: Because it woul d be

inconflict with the regulatory structure?

L. A, REPORTI NG -
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MR KING Right.

V5. SHARKEY: So if it's not in
conflict with the regulatory structure, there is
nothing -- in other words, if it isn't in conflict
with that structure, there is nothing in these
rules that would prohibit the use of these objectives
and these procedures in a landfill closure, nothing
in these rules?

MR KING You have to bear in mnd
that in a landfill situation, even if you could
apply the rules, they m ght not nmake any sense.

So if they don't nake any sense, whether it's

| egal ly applicable, but it nmakes no sense at all,
and it may not because of the various criteria
that we have relative to sites.

For instance, we have these
various criteria relative to attenuation capacity
and saturation limts, which landfill may sinmply
not be able to neet these criteria.

V5. SHARKEY: | understand. | think
what you're saying -- | think what |1'm | ooking at
is that closure often requires one to do clean up
in order to achieve the closure and make

denonstrations off the site -- off the waste site

L. A REPORTING - (312) 419-9292
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itself in order to obtain final closure. It's in
that context that I'mwondering if these rules may
be useful or may be used.

MR KING Like | said before, that's
ki nd of a hypothetical question. There mght be
some situations where we could and there mght be
sone situations where we can't. | don't think we
coul d nake a universal rule.

M5. SHARKEY: Ckay. That's good
enough.

M5, McFAVN: Gary, could I just
interject a question here?

In your testinony, you said
that you concluded that the restrictions of 742,
Parts 810 and 817, may be feasible in context
of the rule that is to apply 742 to sone landfills.
Can you just maybe tell us
what sonme of those concerns were that nmade you
reach that concl usi on?

MR KING | don't think I'm going
to be able to cite you to a specific rule within
the landfill rules, but as | recall, as an exanple,
there is a specific provision which describes

how groundwater is to be handled within the
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context of a landfill.
W& woul d antici pate that

that's the rule as followed because it's a
speci fi c managenment requirenent relative to
landfills. That would apply as opposed to
742.

M5, McFAVN: Ckay. Thank you.
So it's things like that?

MR KING Right, right.

M5, McFAVN: Thank you.

M5. SHARKEY: I just want to, if |
can, clarify sonmething in here. Section 742.105(a)
allows a party to elect to proceed under this part,
but then 742.105(b) states this part is intended to
be used in the followi ng procedures and requirenents
applicable to the follow ng prograns and they are
under -- the UFT programis nentioned, the site
renedi ati on program and the RCRA permts and
cl osure pl ans.

It's ny understanding or it

had been ny understanding that A, the election
woul d al l ow use of this part where not inconsistent
with or not in conflict with a programin a broader

set of progranms than those that are listed under B
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potentially.

Am 1 correct in that assunption
that one may elect in a broader question a nunber of
situations to use these procedures?

MR KING That's correct.

THE HEARI NG OFFI CER: Are there any
addi ti onal followup questions?

MR, WATSON: For the record, mnmy name
is John Watson from Gardner, Carton & Dougl as.
have one followup with respect to 742.105(b) and
that is why isn't the Illinois Super Fund Program
expressly set forth as one of the prograns under
which the 742 rules are intended to be used?

MR KING Wll, in a sense -- in one
sense, the site renedi ati on program envel ops that
as well. We just didn't think it would be a very
good way to just add on the state Super Fund Program
because then we would try to identify what set of
rul es would be governing that and there aren't any
set of rules other than this new 740.

MR, WATSON: But you did say earlier
with respect to enforcenent actions involving
Il'linois Super Fund sites that the agency does

intend on using 742 to develop its cleanup standards,

L. A REPORTING - (312) 419-9292
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is that correct?

MR KING Yes. | think that's
general ly correct.

MR, WATSON: Thank you.

THE HEARI NG OFFI CER: Ms. Sharkey, your
next question?

M5. SHARKEY: My next question was
asking if you could give an exanple of how this
part mght be used in a RCRA Part B context.

W have just previously tal ked
alittle bit about the RCRA context, but I'm
wondering if you could give some exanpl es.
amreally thinking of two things; one of them
is corrective action that at a RCRA unit or at
a SWWMJ, and the other would be beyond corrective
action just getting to closure of the overall --
and getting to that closure letter

MR KING In the Part B context,
Part B permits specific procedures for corrective
action. |If corrective action is triggered -- if
there is sone circunstance which triggers the
need for corrective action under that Part B
permt, then, 742 would be the vehicle that could

be used to devel op the renedi ati on objecti ves.

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

92

Under the interimstatus
context, if the person subject to the RCRA
requi renents was devel oping a closure plan,

t hen, they woul d devel op the closure plan using
the 742 procedures as far as determning the
renedi ati on objectives and then present that
approach and analysis as part of that closure.

M5. SHARKEY: kay. Is there
anything in these rules that would prohibit a
party who is performng a closure under interim
status fromal so using these rules to establish
obj ectives for and renedi ate other sites on that
facility, on that property?

I"mtal ki ng about non-interim
status -- sites that were not identified as interim
status sites. Wiat I'mtrying to figure out is if
this program can coexist at an interimstatus
facility apart from being under the interimstatus
or apart frombeing under a Part B permt, for
exanpl e, can one do cl eanups using this program

| amassuming it mght be within
the site renediation program |s there anything
i nconsistent with doing both at the sanme tine?

MR KING | guess under the situation

L. A REPORTING - (312) 419-9292
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you' re tal king about, you're tal king about a site
where part of it is subject to the RCRA program
and anot her part of the site is not subject to

t he RCRA program

The part that's not subject
to the RCRA program | would say the vehicle for
i nteraction probably should be the site renediation
program and then through the site remedi ation
program we woul d use 742.

M5. SHARKEY: So they coul d coexist?

MR KING Yes.

MS. SHARKEY: My next question is --

THE HEARI NG OFFI CER: Excuse ne.
Bef ore we proceed with the next question, | would
just like to ask, if possible, that you could read
the prefiled so that the board nenbers who were
not present follow along by follow ng the
transcript.

M5. SHARKEY: Thank you.

My fourth question on this
poi nt was regarding the interimstatus question.
So we have answered that. W can skip that.

My fifth one is, is a focused

as opposed to conprehensive no further renediation

L. A REPORTING - (312) 419-9292
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letter issued under Part 740 prima facie evidence
with regard to Sections 12(a) and 12(d)?

MR KING W have kind of a shift
of term nology here. | assune by the term focused,
you are tal king about a focused investigation under
Part 7407?

MS. SHARKEY: Yes.

MR KING The issue with a focused
investigation relates to elimnating the contam nants
of concern. It would be possible for a focused NFR
letter for this prima facie evidence issue to apply
to it relative to those contam nants of concern
That's what we -- we say that in 105(g), that it's
the contami nants of concern of the site. It doesn't
necessarily nmean all of the contam nants of concern
or all of the contaminants at a site.

M5. SHARKEY: Thank you. M next
gquestion is would that be true even if groundwater
was not sanpled in the focused investigation?

MR KI NG No

M5. SHARKEY: Ckay. In other words,
the context I'mthinking of is one where there is
a spill, for exanple, in a soil renediation that

it satisfies the agency that groundwater need not
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be addressed, need not be sanpled and need not be
addressed, in that context, would it be possible

to get a no further renediation letter that had

the effect under Subsection G of prima facie evidence
of no groundwater contam nation?

MR KING Well, our presunption
here with this section is that you are dealing
with a context which you al ready had contani nants
in the groundwater. |'mnot sure if that's what
you are envi sioning here.

M5. SHARKEY: Ckay. No, | was not.
I was assum ng a scenario where a renediation
appl i cant under Part 740 has done a cl eanup and
has not sanpl ed groundwater, has satisfied the
agency based on depth of clay and other factors
that there was no risk in the groundwater and
el i mnated basically the groundwater pathway,
and I"'mwondering if in that instance, one could
still get a no further renediation letter, which
will constitute this evidence?

MR KING | would like to defer
answering that question. W were understanding
this question as being directed at a different

i ssue. | think before | answer that, | think
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I would like to cone back to that question maybe
some time later today when | get a chance to
discuss it alittle further.

M5. SHARKEY: Ckay. Thank you
very nuch.

THE HEARI NG OFFI CER: Ckay. Ve
will proceed on to the next section, which
has questions at Section 742.115. We will
begin questions with the site renedi ati on
advi sory comm ttee.

MR, Rl ESER: Thank you very much.
| believe the agency said this in its testinony,
but just to underline it, will the agency
clarify that with regard to the groundwater,

t he exposure route of concern is the actual
i ngestion of groundwater and not just inpact
on groundwat er ?

MR KING W wll agree it's not

just inmpact on groundwater. | wll insert that

it could be an actual or potential investigation.

Wth the notion it could be actual or potential

i ngestion of groundwater, then, | would say that's

correct.

MR, Rl ESER: By potential ingestion,
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MR. KING There could be a future
scenario where there is a potential for groundwater
to be used which is not otherw se controlled by an
institution control.

MR RI ESER Thank you.

THE HEARI NG OFFI CER Ckay. The
next question on 742.115 was filed by Mayer,

Brown & Platt.

You may proceed, Ms. Sharkey.

M5. SHARKEY: Must zoni ng
classifications be considered under Subsection C?
For exanple, if a property is zoned for residential
use, but is currently vacant, and used primarily
for wildlife, is it currently residential or
conservation property?

If the property is anticipated
to remain in conservation use, nmust the zoning be
consi dered for post-renediation use classification?

MR, KING Under the proposal we
have put together, zoning would not be a basis
for making a determnation relative to the use
classification.

MB. SHARKEY: It is correct, then
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t hat what one would look to is the current use
of the property, the actual use and, then, the
antici pated post-renedi ati on use?

MR KING That's correct.

M5. SHARKEY: Thank you.

THE HEARI NG OFFI CER: The next question
is --

VR WATSON: Excuse ne. If | could, |
woul d I'ike to ask a foll ow up

THE HEARI NG OFFI CER: kay.

MR, WATSON: Wy has the agency nade
that determnation that zoning is not an appropriate
consi deration in determ ning use?

MR KING Zoning restrictions are --
have been adopted by | ocal governnents for al
sorts of reasons, many whi ch have nothing to do
with the issues relative to public health protection.

To rely on those as far as naking
t hese determ nati ons, we just don't think would be
appropriate. For instance, a zoning ordi nance coul d
designate a piece of property as a comercial use
but allow w thin that commercial use designation
residential uses as well.

So if you are sinply to rely
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on the zoni ng designation, we would not be achi eving
the kind of public health protection that we
i nt ended.

MR, WATSON: So you are saying it's
not relevant at all to the determ nation of
post - renedi ati on uses?

MR KING It nmay be a relevant fact,
but the zoning classification in and of itself, we
don't see it as being a sufficient control relative
to the use of the property to nmake it a basis for
our determ nation.

MR, WATSON: Ckay. But it would be
somewhat relevant in determning the appropriateness
of an industrial/conmercial classification to
understand the exi sting zoning of a parcel of
property, correct?

MR KING As | said, | think it
could be inmportant in terns of understanding
the factual context in which a site is being
presented relative to remnedi ati on objectives.

For instance, if it's in
Chicago, and it's part of their industrial corridor
program that's sonething we would be -- a fact

that we would be interested in knowi ng about because
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that's indicative of what |ong-term may be happeni ng
relative to that piece of property. W would stil
require that there be the appropriate institutiona
controls put into place.

As | was saying, it's an
el ement of fact in understanding the nature
of the site.

THE HEARI NG OFFI CER: Are there
any additional follow up questions?

kay. The next prefiled question
is on Section 742.120. Again, this has been filed
by Mayer, Brown & Platt.

You may proceed, Ms. Sharkey.

V5. SHARKEY: This section states
that site characterization is to be perforned
pursuant to other prograns.

How is site characterization
different fromsite investigation required to
confirmconpliance with the Part 742 regul ati ons?
Aren't the concrete steps and met hods one nust
use to characterize a site actually contained
in this part, for exanple, nunber of sanples
and net hods of sanpling can't the characterization

and investigati on be conbi ned?
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MR SHERRILL: Let ne answer the first
part of that, how a site characterization is
different fromthe site investigation required
to performin conpliance with Part 742 regul ati ons.

For exanple, LUST has statutory
requirenents for site classification and the BOL
progranms do not? GCenerally, when you term-- when
t he agency uses the terminvestigation or renedial
i nvestigation and characterization, we are referring
to a generic use of determ ning types concentrations
and the extent of contam nation.

Regardi ng are the concrete steps
and nmet hods one nust use to characterize a site
actually contained in this part, the answer is no,
they are not. The concrete steps to characterize
a siteis not contained in this part. Part 742
is to develop renedi ati on obj ecti ves.

M5. SHARKEY: I guess | am having
some troubl e distinguishing the two and | am
still having it if you will bear with ne.

If | have a spill site, let's
say, and I amwanting to nove forward and renedi ate
it and nove forward toward a no further renediation

letter, and | enroll the site in a site renedi ati on
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program don't | look to 742 to determ ne how many
sanples I"'mgoing to take in order to actually
figure out what objectives mght apply?

MR, SHERRILL: No. A site investigation
woul d be based on historical use of the site, what
was spilled, many factors go into that. W tried
to make it clear that 742 was to be used only after
a site investigation has been perforned.

M5. SHARKEY: Al right. Now, only
after a site investigation has been performed or
only after a site characterizati on has been
performed or are you using those terns synonynously?

MR, SHERRILL: How are you using those
terns?

M5. SHARKEY: My assunption is that
one m ght want to collapse this process and
characterize the site and establish objectives
i n one swoop and not have to go out and do sone
| evel of characterization by a sanpling under
one program and then come in and use the procedures
under 742 and have to go through another round of
sanmpling to establish objectives and be able to
confirmconpliance with those objectives.

MR SHERRILL: Well, 742 only
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shows how to do the conpliance with renediation
objectives. It doesn't prescribe or show how
to do an investigation
| keep com ng back to LUST.

LUST has a prescribed nmethod for doing that.
RCRA has their own guidance. The site renediation
program says there is a wide variety of sites
that we see in that programto investigate.
Di fferent programrequirenents would need to be
fol | owed.

V5. SHARKEY: I understand, | think
what you are saying in terns of the RCRA and
LUST programs. Wth regard to the site renediation
program are you saying that Section 740 actually
tells nme how many sanples to go out and take in
order to characterize that site?

MR, SHERRI LL: No.

M5. SHARKEY: Wuld it be possible
for me to characterize that site under 740 and
al so use the procedures under 742 for the nunber
of samples and the nethodol ogy and the depth of
sanmpling, for exanple, do that in one set of
sanmpling and bring that into the agency and be

able to denponstrate conpliance with Tier 1, for
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exanpl e?

MR SHERRILL: It may be possible to
conbi ne those two steps. There is such a w de
variety of sites out there. A prescriptive approach
woul d not be practical to sit and define how nmany
sanpl es need to be taken, the depth and | ocation
of samples, and what to be sanpled for

M5. SHARKEY: If 1 want, though
ultimately to get this spill site to the point
of a no further renediation letter, and I'min
the site renediation programand |I'mgoing to
need to use these ultimately to conmply with the
procedures for sanpling, et cetera, in 742, am
| not?

MR SHERRILL: Correct. 742 has a
section on how to conmply with renediati on objectives.

M5. SHARKEY: So ultimately, 1'm going
to have to conme back to specific procedures in 742,
those concrete steps for denonstrating conpliance
obj ectives?

MR SHERRI LL: Yes.

M5. SHARKEY: kay.

THE HEARI NG OFFI CER Are there

any additional follow up questions?
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kay. The next section --

V5. ROBI NSON: Can we hold on for
one second? May | have a clarification here?

THE HEARI NG OFFI CER: Sur e.

MR, SHERRILL: W were just discussing
that it may be possible and we have had nmany
i nstances where this is true that it may be possible
to conbine the site investigation and your conpliance
under 742 through one sanmpling event if you want to
call it that.

M5. SHARKEY: Ckay. Thank you.

THE HEARI NG OFFI CER Are there any
further follow up questions or clarification?

DR. HORNSHAW "Il just add if you
are | ucky.

THE HEARI NG OFFI CER: Al right.
Then, the next section to which there are prefiled
guestions is Section 742.200. We will begin with
guestions filed by the site renediation advisory
comm ttee.

MS. ROSEN: Question nunber one
under Section 742.200 is with regard to the
definition of conservation property, what is

t he purpose of including the definition in
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t he proposal ?

Is it the agency's intent
to have this decision nade by the property owner
when identifying the post-renediation |and use
of the site?

MR KING As to the first question
we had two real purposes including conservation
property. First, it was to establish a place
hol der for future rules once it's nore solidified
froma scientific standpoint as to what factors
shoul d be considered with regards to ecol ogi ca
risks.

The second reason was to establish
a context for sites where the non-human inpacts are
the primary focus.

As to the second question about
the agency's intent relative to decisions by the
property owner when identifying post-renediation
land use of the site, it's our intent that that
woul d be the decision of the property owner

W& woul d expect perhaps
some consultation with the agency or sone ot her
governmental entity |ike the Departnent of Natural

Resources where that's appropriate.
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M5. ROSEN: kay. Also, on that
poi nt, question nunber two, is it correct to concl ude
t hat conservation property was not defined so as to
require post-renedial sites to enter into further
renmedi ati on should they plant prairie grass on the
site after remedial action is conpleted or an NFR
determ nation is issued?

MR KING Yes, that's correct.

M5. ROSEN: | believe Ms. Sharkey
has questions on the conservation property issue.
So if we want to junp to those and then revisit
guestion three, that would be fine.

THE HEARI NG OFFI CER: That's fine.

M5. SHARKEY: Ckay. Would a former
andfill at which only post-closure activity such
as gas extraction and groundwater nonitoring are
taki ng pl ace and which at the surface at least is
used primarily for wildlife be considered
conservation property?

MR KING W were reviewing this
question. It looked fairly simlar to an existing
site we are dealing with. | guess we really don't
want to get into trying to figure out what the

answer should be in the context of this proceeding

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

wi t hout | ooking at all of the factors relative to
that site or the other site.

M5. SHARKEY: I guess | would Iike,
then, to ask, if I can, what is intended by the
notion of primarily for wildlife habitat in the
definition?

MR KING W tal ked about sone of
t he reasons why we included that or at |east we
tal ked about the two reasons why we incl uded
that in response to an earlier question. W
really don't have any additional factors in mnd
at this point.

MS. SHARKEY: Vell, | guess |I'm
wondering if a property is, for exanple, also
used by human beings if it's -- for exanple, |

used the exanple in ny third question here is

a Cook County forest preserve conservation property.

MR KING Yes. W sawthat. Again,

I think that just kind of typifies the issue.

mean, a Cook County forest preserve, they operate a

ot of -- they nanage a | ot of property up in Cook

County. There are all sorts of different uses

dependi ng on where you are at on the forest preserve

property.
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So to say yes or no, it is

a conservation property, it just wouldn't be
appropriate. You would have to | ook at the specific
pi ece of property you are | ooking at and what are
the current uses, what are the planned uses and so
forth.

MB. SHARKEY: Would wildlife include
plants in your definition here? For exanple, a
prairie or conservation area?

MR O BRI EN: That's correct.

MS. SHARKEY: It woul d?

MR O BRI EN: Yes.

V5. SHARKEY: In other words, |
guess the thing | was trying to get at with
the forest preserve concept, and particularly Cook
County, is this is an area where we know peopl e
are also using the area for recreation in addition
to it being a conservation area for plants and
animals. Does the fact that people are using it
change its nature so it's no longer primarily for
wildlife or would it depend on the individual case?

MR KING | think it really depends
on the facts. Again, if you are in a situation

where that property has been used for basebal
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di anonds, that would be primarily a recreationa
use. If it's trails going through a forest used
by humans, that mght be a different context there.
I think it really is a site-specific decision

M5. SHARKEY: Al right, the latter
being nore likely to be conservation property than
the former recreational use |like a baseball dianond
bei ng sonet hi ng el se.

VWat el se woul d that basebal
di anond be? That goes to my second question, which
isif, for exanple, a fornmer landfill was going to
become a golf course, how would that be classified
as a golf course or a baseball dianond.

VWhat woul d that fall under the
class as defined in this section?

MR KING | don't think we nade any
kind of site-specific determ nation about golf
courses at this point.

Now, we do have a definition
that tal ks about, for instance, what constitutes
residential property and we really haven't nade
a decision in the context of a site-specific
i nstance.

MB. SHARKEY: Is there a different
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property than for residential or for industrial?

MR, KING That's potentially the
case, yes.

V5. SHARKEY: Do these rules
define -- prescribe doing sonething different,
com ng to different conclusions for conservation
property?

I"mtrying to figure out how
this concept of conservation property actually
works in these rules.

MR KING Wll, as | was saying
early on, the use of this was intended to be
to deal with sites where the primary focus was
awldlife issue and to be a place holder. So
it's clear that this is sonething where there
m ght be situations where you really have to
thi nk about this as the primary issue. That's
why we put it there.

M5. SHARKEY: Ckay. Meani ng that
there m ght be other pathways that are invol ved
because it's conservation property?

MR KING | think this is a question

that's talked a little bit further on in the rules
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as far as what are sone of the factors that are
consi der ed.

M5. SHARKEY: Ckay. We can save it
until then if that's nore appropriate.

MR KING | think that it would be
nor e appropri ate.

M5. SHARKEY: That takes care of ny
guesti ons.

THE HEARI NG OFFI CER: W will return to
the questions filed by the site renedi ati on advi sory
comm ttee.

MR, Rl ESER: Bef ore we begin on our
next question, | would just like to follow up on
Ms. Sharkey's questions.

Wuld there be a situation
where a | andowner would identify a site as not
bei ng a conservation property and the agency
woul d in the context of view ng renedial objectives,
for exanmple, overrule that decision or deny that
deci si on?

MR KING | would suppose that could
be the situation. | wouldn't -- normally, we would
anticipate that remedi al objectives are going to be

nore conservative in nost cases for a residenti al
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use than they woul d be for conservation property.

So perhaps it would tend to go
the other way where it was desi gnated conservation
property and we would say no, really, it should be
consi dered residential because the cl eanup objectives
woul d be nore stringent.

MR Rl ESER VWhat about for
i ndustrial /commercial ?

DR HORNSHAW | can think of one area
where we m ght make that kind of determ nation and
that is if a threatened or endangered species is
known to be on the property, we may overrule.

The reason is especially if
pesticides are involved. 1In a lot of cases,
pesticides are designed specifically to kil
certain target organs. |In sonme of these cases,
in fact, probabaly a ot of them hunmans aren't
the target species. So they are hopefully Iess
affected by the pesticides. So we may have occasion
to overrule in these cases where the prinmary threat
woul d be an endanger ed speci es.

MR Rl ESER Wul d these issues
entirely come up during the ecol ogi cal risk

di scussion and is reserved as a place hol der?
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HORNSHAW Yes.

Rl ESER The answer is yes?

3 33

HORNSHAW Yes.

MR, Rl ESER: Ckay. We've got sone
guestions there that m ght address this further

DR HORNSHAW  Okay.

MR Rl ESER The conservation issue,
to the extent that it involves different renedi al
objectives, is going to be an issue only with
respect to ecological risk factors, is that
correct?

DR HORNSHAW  Correct.

MR RI ESER Thank you.

THE HEARI NG OFFI CER: Are there any
addi ti onal followup questions?

kay. We will nove on to
the question, then. It's fromthe site renediation
advi sory comm ttee.

MR Rl ESER This is our nunber three
under Section 742.200. What factors will be used
to evaluate how a source is identified in defining
a point of human exposure?

MR SHERRILL: Factors used to eval uate

a source in the context of point of human exposure
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i ncl ude the concentration of whether any free
phased contam nant is present; whether the soi
attenuation capacity is exceeded; whether a sheen
is visible either in the soil, groundwater, or
surface water; whether remaining contani nation
wi || be disturbed by construction workers or other
human activities; whether renmaining contam nation
wi |l be disturbed by natural or animal forces such
as burrowing animals, high infiltration rates,
hi ghl y perneable units such as karst geol ogy, sand
seans; whether the rel ease point of the contam nation
can be located such as in the LUST program we know
we have identified tanks with known rel ease points
versus the site renediati on program where we have
contam nati on and we do not know the origin of the
contam nation and it becones problematic identifying
the horizontal and vertical extent of contam nation
and i ntended post-renedi al use of the property;
residential, industrial, comercial, and so forth.
MR Rl ESER So it's correct that
sources sonething other than a unit -- a physica
contai ning unit fromwhich contam nants are rel eased?
MR SHERRILL: Correct.

MR Rl ESER: And it's also nore than
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soi| attenuation capacity and the exi stence of a
sheen on groundwat er or sonething of that nature?
MR SHERRI LL: Correct.
MR RI ESER Thank you.
THE HEARI NG OFFI CER:  Are there any
addi ti onal followup questions?
kay. The next question will
go to the question filed by Gardner, Carton &
Dougl as.
M. Watson, you may proceed.
MR, WATSON: My question goes to
the inclusion in the definition of regul ated
subst ances of natural gas, which historically
has been excluded fromthe regul ati on under the
hazar dous waste rul es.

The specific question is what

characteristics or constituents of natural gas need

to be considered when eval uating whether it is a
regul at ed substance?

MR KING Wy don't we answer both
parts of that question together.

MR, WATSON: Ckay. For the record,

Question B is does the agency propose that natural
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gas be addressed during a site investigation?

MR. KING The issue relative to
natural gas is it doesn't need to be addressed
during a site investigation unless it's considered
to be a contamnmi nant of concern

MR, WATSON: Can you give me an
exanpl e of an instance where natural gas would
be identified as a contam nant of concern at a
site?

MR KING In a situation where, for
i nstance, the property owner identifies it as
such as being one of the contam nants of concern
to be addressed.

MR, WATSON: How woul d you go about
assessing a risk for natural gas? I|'mnot sure
that's -- | think we are kind of junping far afield
relative to that.

As | sit here, | don't know
| suppose that | didn't really see that as being
part of this question here.

MR, O BRI EN: Nat ural gas will
primarily consist of nmethane, but it also has
ot her conponents. That varies sonewhat depending

on the source of the natural gas. So it would
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depend what those specific conponents were and
if they were identified as contam nants of
concern

MR, WATSON: There is nothing in
the Tier 1 risk criteria, however, that
addresses natural gas issues, is that correct?

MR, O BRI EN: Not natural gas as
listed as natural gas, per se.

MR, WATSON: Are there any ot her
constituents of natural gas that are reflected
in the risk guidance or material s?

VMR, O BRI EN: | don't recall.
Typically, there are other al kanes invol ved
in natural gas, which would include propane,
but ane and snal |l er anobunts of propyl ene and
but al ene.

Then, they are al so either
added to natural gas mercaptans and then sonetines
naturally nercaptans. | don't believe that any of
those are listed in the tables that we have provided
for Tier 1.

MR, WATSON: In dealing with natura
gas under this program then, it would be an issue

of looking at a Tier 3 risk assessnent, is that

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

119

correct?

MR, O BRI EN: If any of the
constituents were constituents of concern, then
you woul d probably deal with the Tier 3 process.

THE HEARI NG OFFI CER: Are there
any additional follow up questions?

V5. ROBI NSON: | have one. Is that
okay?

THE HEARI NG OFFI CER: Sur e.

V5. ROBI NSON: M. OBrien, is it
going to be rare that we see natural gas as a
cont am nant of concern at various sites?

MR OBRIEN. | would think so. |
have never seen it at any sites. The hazard of
natural gas is nore of an enmergency hazard, which
is pointed out as a proposed rule which is not
appropriate for T.A C. O evaluation primarily
because | gather this is an expl osi on hazard.

MR, WATSON: So you woul d be surprised
to see natural gas identified as a contam nant
of concern at a site?

MR O BRIEN: Yes, | would.

MR, WATSON: Thank you.

THE HEARI NG OFFI CER Are there any
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addi ti onal followup questions?

MR JAMES: | have a question

THE HEARI NG OFFI CER: Yes, sir, in
t he back?

MR JAMES: | am Ken Janes from
Carlson Environnental. | was just wondering
if we ever addressed Mayer, Brown & Platt's question
on Section 742.200 regarding the definition for area
of background?

THE HEARI NG OFFI CER: W are just
getting to that.

MR, JAMES: Thank you.

THE HEARI NG OFFI CER: Are there any
addi ti onal followup questions?

Ckay. It is getting close to

the lunch hour, but we will attenpt to finish up

these definitions before we break for |unch
The next prefiled question is
from Mayer, Brown & Platt.
M5. SHARKEY: This is a question
regarding the definition of area background.
Does the agency interpret this | anguage as neaning
hi storical site contam nation such as the PNA's found

to be ubiquitous in the soil at old coal gasification
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sites around the state, can this be considered area
backgr ound?

DR, HORNSHAW We don't interpret
it that way. |If it is something as related to
activities at the site, then, that should be
consi dered area background.

V5. SHARKEY: | think what this
is going to inpart is a problemin the definition
The definition of area background as is noted in
the rule comes out of Section 58.2 of the act.

I would like to read it into
the record if you don't mind this definition
Concentrations of regul ated substances that are
consistently present in the environnent in the
vicinity of a site that either results in natural
condi tions or human activities and not the result
solely of releases at the site.

If | understand you correctly,
you are saying that activities at the site cannot
be consi dered area background?

DR HORNSHAW That's correct.

V5. SHARKEY: VWhat, then, is neant
by the | anguage of human activities?

DR. HORNSHAW W interpreted that
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to nean activities of a general nature such as

in operation of motor vehicles, which could
result in the deposition of highly clear aromatic
hydr ocarbons wi dely in an environnent.

M5. SHARKEY: So the agency has
interpreted it as a subset of human activities,

t hen?

DR HORNSHAW Yes.

M5. SHARKEY: kay. 1s the term
rel eases as used in this definition intended to
mean known and quantifiable rel eases?

Is it based on the definition
of rel ease in CERCLA?

DR HORNSHAW It's based on the
definition of release in the act.

M5. SHARKEY: Is it intended to be
known and quantifiable rel eases?

DR HORNSHAW No

M5. SHARKEY: Ckay. To sort of
tie this up, then, you are saying that the
concept of area background woul d not include
hi storic contami nation on a site where the
contam nation is clearly related to sone

i ndustrial activity, for exanple, but nobody
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has any know edge of a specific rel ease?

DR HORNSHAW Correct.

V5. SHARKEY: And that determ nation
that the contamnation is, in fact, related to the
activities on that site, that industrial site,
woul d be based upon what ?

How woul d one determ ne that
this is not area background, but is indeed rel ated
to those industrial activities?

DR. HORNSHAW Wl |, one exanple
I could probably give is activities that would
cone about as a result of a Phase 1 or a Phase 2
i nvestigation.

M5. SHARKEY: kay. For exanpl e,

i f one has know edge that certain types of raw
materials are used on a site by a certain type
of industry, is that in and of itself enough to
be an indication that the contam nants of the
ground are associated with that activity and
therefore, not an area of background?

DR HORNSHAW It could be.

V5. SHARKEY: In other words, area
of background -- | guess I'mtrying to figure out --

in other words, the concept of human activity here
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is conpletely separate fromthe concept of a
rel ease.

In other words, we need not
have a rel ease on the site and we need not have --
as long as we have an activity on the site
ot her than what the agency has defined as human
activities on the site, that could be rel ated
to the contam nants found in the soil in the
agency's view, the concept of area background
is not avail able of using area background?

DR. HORNSHAW Yes.
SHARKEY: The answer is yes?
HORNSHAW  Yes.

SHARKEY: Al right. Thank you.

5 & 3

ROBI NSON: | have one foll ow up
guesti on.

Ms. Sharkey, | think, referred
to the definition of release under CERCLA and then
Dr. Hornshaw answered as the release definition in
the act. Did you nean the Environnmental Protection
Act ?

DR HORNSHAW Yes, | did
THE HEARI NG OFFI CER I's there any

additional followup, M. Rieser?
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MR, Rl ESER: To followup on this
concept and use the exanple of the PNA' s which
Ms. Sharkey started with, that there were PNA's
on a site as aresult of this typical -- in
Chicago as a result of deposition of Chicago fire
materials that weren't the result -- and not
the result of any industrial activities on the
site and they were w despread, not just on that
site, but other sites in the area, would that
not be considered an area of background?

DR, HORNSHAW  Yes.

MR Rl ESER It woul d be considered
an area of background, correct?

DR HORNSHAW Yes. If the fill --
if it was docunented this was, indeed, areas
where Chicago fire material was filled, yes.

MR RESER Simlarly, if there
are contam nants that are the result of sort
of a widespread industrial activity that are
common to all the properties around the subject
property such as lead in some comunities, that,
too, would be considered area of background
with respect to the subject property?

DR. HORNSHAW That's kind of a
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difficult question to answer because at | east

in some of the sites where we know that |ead

is a problem it's conplicated by the fact

that lead is in the surroundi ng area and not

part of an actual identified site, sometines
that | ead got there because slag was used as
fill material as an exanple. So it's hard to
separate out what is there because of w despread
activity and what was there intentionally as
wast e.

MR R ESER Wuldn't the use of
slag fill over a broad area al so be consi dered
an area of background?

DR HORNSHAW It coul d be.

MR, Rl ESER: Wy would it not be?

DR HORNSHAW If it was used, |
guess, to fill in a known geographical area |ike
a swanp or a wet land. |'mnot sure we would
consi der that as background.

MR RI ESER Vel [, woul dn't that
be common to nost industrial areas where
slag was fill -- was used exactly for that
pur pose?

DR, HORNSHAW | guess it would
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depend on the site on what was the known history
of the site.

MR, Rl ESER: If slag was used as
an area-wide fill substance, would not that be
consi dered area background with respect to the
materials in the slag?

DR, HORNSHAW Again, that's a
difficult question to answer. One of the sites
| personally amworking with is out of an
existing steel mll in which the slag from
that operation was used to fill on the site.

So how woul d you say that would be area
backgr ound?

MR, Rl ESER: VWhat |I'masking is
if the historical -- if slag is a historica
use from say, the beginning of the century
and what was the conmponent of all of fill in
a given area, then, that would be -- that ought
to be considered area of background since it
was not the release -- not the result of the
rel ease solely, which is what the statue says,
fromthe subject site.

MR KING | think you are junping

around as far as the context in which this would
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come up. If, for instance, you had a site that
had -- there was slag material on it, okay,

and that slag material had conme fromoff-site
and was pl aced on the property you are concerned
with and that was comi ng from sonmewhere el se,
that mght be a situation where that could be
consi dered an area of background.

If you are dealing with --
if you are tal king about the site where that
material came from okay, if you are talking
about the site where that contam nation cane
from now that was noved off-site, | nean, he
can't -- that guy can't go and say, well, that
stuff is off-site and now that's area of background
because it was brought off-site.

To give you an exanple --
anot her exanple would be, for instance, if you
had a snelter, which we have sone that have
contam nated fairly major portions of a comunity,
for that snelter to then claimthat the
contam nation that they have spread around the
community is area of background, that would be
not be appropriate.

MR, Rl ESER: kay. Wth respect
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to that individual site, because it woul d be
viewed that those releases are as a result of
activities solely fromthat site --

MR KING Right.

MR Rl ESER As a result of rel eases
solely fromthat site?

MR KING Right.

MR Rl ESER | understand.

M5. SHARKEY: Now, | have a problem
about why ny exanple on the coal gasification
site doesn't work. Maybe | wasn't clear enough
with the exanple, but I don't see the distinction
anynore.

Coal gasification sites, as
I know the agency is well aware of, sonetines
enconpasses very |large areas and those areas
have since been devel oped into other properties
and where you have a property that's no | onger
a coal gas site, has not been a coal gas site
since the turn of the century, and it and al
of its neighbors are now sitting on an old coa
gas site, aren't the PNA's fromthe soil from
that oil coal gas site, in fact, area background

under the sane principals just expressed in
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response to M. Rieser's questions?

MR KING | think the issue that
we were faced with when we were devel oping this
statutory language in '95 was that we did not
want to see somebody bootstrapping the fact that
they had rel eased contam nati on beyond their
own property as a basis for claimng that the
contam nati on on their own property was
representative of a background.

That was the issue that --

that was one of the reasons why we phrased the
| anguage the way we did. So to the extent -- |
guess | was interpreting your exanple as really
that kind of situation.

M5. SHARKEY: If one coul d denonstrate
t hat surroundi ng properties had the same |evel of
contam nation, which is what | think you are required
to do as a whole formula and approach for
denonstrating area of background, isn't it,
under these rul es?

DR HORNSHAW Correct.

V5. SHARKEY: Now, if one can
denonstrate that, the fact that you have an

i ndustrial contam nant that nmay have been rel eased
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by sonebody at some point, that does not take it
out of the definition of area of background, does
it?

DR. HORNSHAW | guess in the case
of coal gas sites, it's simlar to the anal ogy
Gary used about the lead snelter. That coal tar
is there solely as a result of activities even
way back in time, but it's still there at that
site. It shouldn't be considered background.

M5. SHARKEY: Well, at a very broad
site -- | think that maybe part of the problem
with the coal gas definition is that you have
what was at the turn of the century a huge coa
gasification property that has now been subdi vi ded
and has all kinds of other usually industrial uses
on it. Those other activities have nothing to
do with coal gasification.

The party who has a strip of
property in the mddle of that old coal gas site,
if they attenpt to clean up the PNA's in the soil,
will be the only clean postage stanp on that dirty
envel ope.

The anal ogy | have heard the

agency use before that strikes me as being counter
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to the whol e Brownsfields concept is to say one
must cl ean up those PNA' s al though that entire old
coal gas site is not being cleaned up

MR KI NG Well, there is the other
countervailing policy argument which is what the
statute really addresses and that is the fact that
you shouldn't be able to bootstrap reduced |evels
of cleanup based on the fact that you sent them
off-site

That's a different policy

issue and | think that's the policy statenent
that this provision provides. It doesn't nean --
because sonething doesn't qualify as an area
background, that doesn't nmean that the other
met hodol ogi es are unavail able. They are stil
avai | abl e and can be used as a way of proceeding.

V5. SHARKEY: Well, the fact that
the -- M. King, your remark was linmted to stuff
that has been transported off-site rather than
a site that was broader and historically used as
a single facility by another party, a |arger
facility.

In other words, it was never

transported off-site. It was on-site at the tine
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that the coal gas plant operated. It's sinply
that the property has been now sold and subdi vi ded.

Its historical context probably
are not unique to coal gas. It would seemto ne
anyone who has a large old industrial facility,
there are many of themcertainly in the Chicago
area that have since been redevel oped into other
types of property where the activity going on
there today has nothing to do with the activity
that went on historically.

MR KING That's true, but one of
the goals of this is not to just say that because
it's there, it's okay that it continue to be
there. If that contam nation was there and
public health continuing to be protected
even if that contamination is there, that's a
different issue.

If it's an issue of long-term
public health is not being protected, then, the
fact that somebody put it out there and nowit's
under neat h sone ot her piece of property, if there
is a potential that it's going to cause a hazard
to people, it should be addressed.

THE HEARI NG OFFI CER: Since it's
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now about a quarter after 1:00 and lunch hour is
al nost over, we'll take a break and we will continue
after lunch. W wll take a one hour break. Please
be back here at a quarter after 2:00.
(Whereupon, after a short
[ unch break was had, the
foll owi ng proceedi ngs were
hel d accordi ngly.)

THE HEARI NG OFFI CER: kay. Ve were
proceedi ng through the prefiled questions. Again,
we were doing this, in case there is anyone new
here, we were going through the questions that
were prefiled regarding all questions relating to a
particul ar section.

Then, after the prefiled
guesti ons have been addressed by the agency, if you
have a foll owup question, please raise your hand
and wait for me to acknow edge you, and we will
take a foll ow up question.

We had been addressing Section
742.200, the definition of area background. |Is
there any further discussion on that matter from
t he agency?

M5.  ROBI NSON: No
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M5. SHARKEY: | was wondering if we

could have the | ast response read back to us before

we broke.

(Wher eupon, the requested
portion of the record was
read accordingly.)

M5. SHARKEY: kay. Am 1 the one
who i s asking questions at this point? | can't
remenber .

THE HEARI NG OFFI CER: Yes, if you
have any remai ning foll ow up

MS. SHARKEY: Yes. | would like to
get a little nore closure on this question. It's
linked to ny next question on contam nants of
concern as well. | don't know if |I'mthe next
one to go to on this.

My next question was whet her
or not contam nants of concern as defined herein
are intended to include contam nants associ at ed
wi th historical contam nation, for exanple, where
contam nants are discovered in the soil, but
cannot be linked to a specific rel ease.

In this context, | think

it would be useful to read the definition of
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contam nants of concern, which is any contam nant
that is expected to be present at the site based
on past and current |and uses and associ at ed
rel eases that are known to the person conducting
a renedi ati on based upon reasonable inquiry.
| guess | go back to ny

question is this intended to include historical
cont am nati on?

MR KING Contam nants of concern

can i nclude historical contam nation

MB. SHARKEY: Wul d that be the case

if there are no rel eases known to the person
conducting the renediation?

MR KING W are just |ooking here
at Section 742.115(b). There are three factors
to be considered when tal king about renediation
of contam nants of concern

M5. SHARKEY: And how do you link
t hose?

MR, KING Maybe you could go back
to your question

M5. SHARKEY: The question is, is
the definition of contam nants of concern, which

woul d appear to have both a rel ease conponent
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as well as what's expected based on past and
current |and use, whether or not that's intended
to include historical contam nation in the
context where you don't know of a rel ease.

MR KING W are struggling with
this because it appears that you are |inking
two concepts here. | guess |'m not understandi ng
why you are linking themthat way.

M5. SHARKEY: VWl l, the two concepts
bei ng the rel ease and the past and current |and
uses?

MR KING Here, the definition says
it's a contaminant that is expected to be present
at the site based on past and current |and uses.

M5. SHARKEY: And associ ated rel eases.

MR KING Right, and associ ated
rel eases that are known. So you have two different
t hi ngs there.

M5. SHARKEY: So you' re reading of
that is that those are independent requirenents
that the termused here doesn't nean that one
has to find an associ ated rel ease, not sinply
past | and use?

MR, KING Right, because otherw se
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you woul d be presuming -- for historica
cont am nati on, you would be presum ng a | evel
of know edge that just may not be there.

M5. SHARKEY: That's precisely
my point. W tal ked about this |ast week in
t he hearings on --

MR KING Let ne just interrupt you
O herwi se, you would be in a position if a person
cane in and said, well, | have this contam nant
of concern that | want to renediate and | want
to work with the agency to renediate.

I think under the interpretation
you are raising, we have to say, oh, you have to
tell us what specific release that's identified
with. Well, we don't want to get to that |evel
of detail.

If there is a contamn nant
present there, you know, |et's address that
cont am nant regardl ess fo whether you found
exactly the formof release that it originally
had.

M5. SHARKEY: | hear what you are
saying, and | guess what |I'mtrying to do is

understand this | anguage that came out of the
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statute, which used an and. | had taken a
different reading of that and that is it neant
that one needed to be able to say that it was
associated with a known rel ease and not sinply --
this goes back to what | was saying before.

It goes back to the concept
and the conversation that we had on the record
for the RO7-11 rul enaking that we had | ast week
where we tal ked about whether or not it was
enough to sinply know that a party had used a
raw material on the property to then be able
to say, well, now you nust treat that as a
cont am nant of concern, any constituent
potentially in that material and go out
and sanple for it and that in defining contam nants
of concern | thought the conclusion was no -- the
mere presence of this material on the site, the
fact that the material was used on the site
was not enough to nean that one had to | ook for
it as a contam nant of concern under Section 740 --
under Part 740.

We are using the sane term here
and the sanme definition and I"'mtrying to figure

out here if in defining the contam nants of concern
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for this renediation, is it enough sinply to say
we have a past or current |and use and | guess that
again initself is alittle vague, but if the |and
use, for exanple, were sinply the use of a certain
material on the property, is that enough to nake
that material becone the precondition of a
cont am nant of concern?
| didn't say that very well.

VWhen | say this, |I'mneaning the existence of
that material neans that one nust | ook for
cont am nants of concern associated w th that
material, that past |and use.

MR, SHERRILL: GCenerally, under
742.120, we tal k about site characterization
and we note in here the actual steps and nethods
taken to characterize a site are determn ned by
the requirenents applicable to this program
under which site renmediation i s being addressed.

Speaking for the site renedi ati on

program usually if a raw material has been handl ed
on a site, many sites that conme onto the site
renedi ati on program they want to address those.
They want to include them as a contam nant of

concern. | nean, that's the specific way they
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are in the program

V5. SHARKEY: Is it the answer, then
that the contam nants of concern is going to be
defined in the program and not separately under
Section 7427

MR, SHERRILL: Cenerally, that's true.
VWhat comes to mind is, like, the LUST program
where you have BTEX indi cator contam nants.

VR CLAY: If there is a record
that shows that you had an unl eaded gasoline tank
for example, all we are going to ask you to do
is look for BTEX, but that's all your NFR letter
is going to say, too, that this site or this
rel ease has been addressed for BTEX. [It's not
goi ng to address any other constituents and those
are going to be your contam nants of concern and
those were identified by the party seeking no
further renediation.

M5. SHARKEY: That's assum ng that
I"mgoing for a no further renediation letter
solely on the basis of a tank. What if, in fact,
I was going for a broader no further renediation
letter? Maybe there is a tank on the property,

but in addition, | want to get a clean letter,
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basically, for ny whole property.
MR, CLAY: The conprehensive --
M5. SHARKEY: The conprehensive --
VR CLAY: -- under the site
renedi ati on program
M5. SHARKEY: VWhat I'mtrying
to get at is how far does one have to go? I'm
under st andi ng that answer to be that it would
be defined by the site renediation programif
it had a tank, the LUST program m ght define that
piece of it, is that correct?
MR. CLAY: Right, but I think if
there was a contai ner storage area where you

stored solvents, then, it would nostly be asked
to sanple for those solvents that you showed
records of having on your site even though
there may not be a confirmed rel ease of those
solvents in that container storage area.
I think we woul d ask for

some sanmpling for that type of solvent or
what ever that was stored and nanaged at that
site.

M5. SHARKEY: Ckay. So you're

sayi ng that under Part 740 that one would be
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required to sanple for every material that

was mai ntained on the site, contam nants associ at ed

with those materials, even though there is no

record of any rel ease fromsome or all of these?

MR SHERRILL: | don't know if |
want to use the word required.

M5. SHARKEY: In order to get a
conprehensive letter.

MR SHERRILL: GCenerally, that's
t he case.

V5. SHARKEY: So in other words,
somebody woul d have to have a record of every
material that was ever used on a piece of
property in order to obtain a conprehensive
letter?

MR, SHERRI LL: No.

M5. SHARKEY: But it would be
anything that was turned up in a Phase 1 that

showed the material was used?

MR KING | thought we tal ked about

this in the context of the 740 rules. D dn't we

answer those questions already?

M5. SHARKEY: | guess that I'm

thrown back to it because we have the definition
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in here again. |'mwondering is one going to
encounter the question of second tine in this
program and get a different answer?

MR KING If | recall right, it's
the sane definition. 1It's based on the sane
statutory | anguage.

M5. SHARKEY: It is, right. So it
will be interpreted the sane way, is that what
you are telling nme?

MR KING If you are under 740, yes,
it would be interpreted the same way. Again, each
programhas a little bit different way that
identifies a contam nant of concern. Cbviously,
under LUST, there is a specific set of indicator
contam nants that you use. The other prograns
aren't as specific.

V5. SHARKEY: In the site renediation
program under 740, it's going to be defined there
and it's not going to be defined differently under
7427

MR KING That's correct.

M5. SHARKEY: kay. Both to this
definition, which | believe has sonme anbiguities

init in terns of the use and in the discussion
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of known rel eases and the prior definition that
we were | ooking at for area background, would the
agency agree that there is anbiguity in the
statutory definitions? For exanple, what is

a human activity under the definition of area
backgr ound?

MR KING Well, | suppose one could
read anmbiguity into any set of words, but to us,
it's fairly clear.

M5. SHARKEY: Wbul d t he agency
consider a definition of the termhuman activities
to attenpt to avoid future litigation over what this
term means?

MR KING | guess | don't know what
you are suggesting. Are you suggesting that we
have a litany of every potential human activity
that was a human activity?

M5. SHARKEY: Wl l, we could go
t hrough, | suppose, trying to get on the record
exanpl es of human activity that the agency interprets
this as neani ng.

MR KING |If somebody wants to propose
a definition of human activity, | suppose that's

somet hing we could consider. W didn't feel it
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was either necessary or appropriate in the context
of this proceedi ng?

M5. SHARKEY: But you have nade it
cl ear today by your answers that there was sone
human activities that you don't consider to be --
to fall within that statutory termas it's used
in that definition and others that you do fee
fall within there.

MR KING Well, if that's the
concl usi on you' ve reached, | think you have
m sinterpreted our answers.

THE HEARI NG OFFI CER I think we
have thoroughly covered this ground. |If it
needs to be addressed further in conment, we
can do that at the next hearing. | think we
shoul d nmove on in the interest of making sone
progress today.

M5. SHARKEY: Fine. Thank you.

THE HEARI NG OFFI CER The next
definition, | believe, is the definition of
site, Ms. Sharkey.

M5. SHARKEY: Can non-conti guous
property be a single site?

MR KING No
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M5. SHARKEY: I s conmon ownership
required of a single site?

MR KING No

M5. SHARKEY: Thank you.

THE HEARI NG OFFI CER: Are there any
foll owup questions at this tinme?

VR WATSON: Yes. Before we | eave
the definition section, I would like to ask a couple
of follow up questions on the definition
of residential property just because it's an issue
that I think we tal ked about in the 740 hearings
and | think there is some potential anbiguities
associated with it.

Gven that it's such a fundanenta
part of determ ning how 742 works, | was wondering
if whether | could ask just a couple of follow up
guestions in an attenpt to clarify that definition

THE HEARI NG OFFI CER: Vell, we are
generally sticking to the prefiled questions. W
haven't made nmuch progress today. | really think
that we should nove along. We will have some tine
at the end of all of the prefiled questions to
address the other questions that people have that

were not prefiled. | think we need to nove on
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MR, WATSON: Ckay. If you like,
that's fine, I will hold that question until the
end.

THE HEARI NG OFFI CER: Thank you.

The next prefiled question
concerns 742.210 that was filed by the site
renedi ati on advi sory conmittee.

MR Rl ESER Are all of these
references the nost current?

MR KING Yes.

MR RI ESER Thank you.

THE HEARI NG OFFI CER The next
guesti on concerning Section 742.210 was filed
by Mayer, Brown & Platt.

Ms. Sharkey?

M5. SHARKEY: VWhat is the function
of these incorporations by reference?

MR KING This was al so an issue
that we tal ked about under R97-11. The incorporation

by reference procedure, as | understand it, allows
a reference to docunents without placing the entire
docunment in the record

Consi deri ng the nunber of

ancillary procedures that are involved here, it
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woul d obvi ously nmake the rul emaki ng record much

nore vol um nous than what it

is.

M5. SHARKEY: Can updat ed versions or

alternative nethods be used under this part?

MR KI NG By rule, that's not

al l owned. However, we have tried to interject

sonme flexibility with regards to that issue.

There are specific points where in the proposa

where it tal ks about alternat

i ves bei ng proposed.

| guess we woul d see one

potential is that if there is a new version of

one of these nethodol ogi es that that could be

proposed as an equival ency determ nation. |

think that would be a wi ndow to use different

options.

MB. SHARKEY: That woul d be wi t hout

a rul emaki ng?
MR KING Well,
provides for that option. It

rul emaki ng itself.

t he rul emaki ng

woul dn't be a separate

MB. SHARKEY: Do t hese docunents

contain solely nmethods and procedures?

MR KING No

M5. SHARKEY: VWat el se do they
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cont ai n?

MR KING Well, your next question
intimtes -- for instance, sonme of them from our
perspective, do contain standards. ASTM has a
broad range of standard test nethods for various
types of activities. |1 guess we would consider
t hose st andards.

M5. SHARKEY: Has t he agency revi ewed
t hese docunents and the procedures, standards,

everything else in themfor consistency with each

150

other and with the procedures, methods, and standards

in these
proposed rul es?

MR KING As a whole, yes, we have
done that. W haven't gone through, as part of
this proceeding, every single line of every single
docunent and cross-referenced the entire proposal
but we do think that it all fits together.

We have had experience with
working with all of these docunments in the context
of other progranms. As a whole, yes, we think
it all fits together.

V5. SHARKEY: If there is a conflict,

do the procedures specified in Part 742 control ?
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MR KING Yes, that's correct.

V5. SHARKEY: If there is a conflict
bet ween two docunents in here, how would one resolve
t hat ?

MR KING | think we would have to
| ook at the context in which it is comng up
W& woul d have to | ook at which is the nore applicable
procedure or nethodol ogy given the issue at hand.
| don't think there is really a uniform procedure
to followwith regards to that issue.

M5. SHARKEY: Ckay. Thank you.

THE HEARI NG OFFI CER Are there any
foll ow up questions?

kay. The next prefiled
guestion concerns 742.215 filed by the site
renedi ati on advi sory conmittee.

MR, Rl ESER: I s the purpose of the
soi|l attenuation capacity to represent an objective
anal ogue to a free product determnation?

MR, SHERRILL: The purpose of the soi
attenuation capacity is to provide nechanisns to --
there are parts here. One is to make sure there
is no mgration of nobile free products; two,

ensure that no potentially unacceptable health
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ri sk remains where there is a violation to an
engi neered barrier or institutional control by
uni ntentional or accidental exposure to the

contam nation left in place; and three, provide

a ceiling control to limt the |Ievel of exposure from

hi gh contam nant concentrations frommultiple
or gani cs.

MR, Rl ESER: Does this apply only
to organics?

MR SHERRI LL: Yes.

MR, Rl ESER: On page four of your

testinmony, this is directed to M. Sherrill, you

indicate that the soil attenuation section applies

only to native soils and not to fill. How does

one address these issues to sites which are nostly

fill and non-native soils?

MR SHERRILL: The attenuation capacity

of the soil is not to be nmeasured out or from
fill soil. Fill soil may not retard or attenuate
contam nant flow It's a site-specific call
Fill could have -- when we
think of fill, it could have wood chi ps, netal
brick, denolition, construction debris, organic

branches, |eaves. Wen we tal k about taking an

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

153

organi c content of native soils, these other
organi cs, such as |eaves, branches and this
di sturbed material and fill would not be

i ndi cative of that.

MR Rl ESER For those sections of
the rule, for exanple, 742.305 as part of the
pat hway excl usi on where you are required to verify
whet her you have conpliance with this specific
section or not, how would that be handled with
t hat context?

MR, SHERRILL: In many instances,
regarding fill, you may have fill that is a
native fill soil and we would just want to know
what the organic content of that is.

If it's fill in the context
of containing this mscellaneous debris that I
nmentioned earlier, it would becone a Tier 3 issue
and it would need to be revi ewed whet her you
were in conpliance with this soil attenuation
or not.

MR, Rl ESER: So if you had, say, a
site which had -- let's go back to slag as an
exanple. You had a slag site. You couldn't use

pat hway excl usion, the Subpart C pathway excl usion
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because the soil attenuation issue is going to
apply to that materi al

MR, SHERRILL: You may or may not
dependi ng on your contam nant. You may not --
the soil attenuation may not even be a ceiling
factor for a particular site. It may or may not.

As we mentioned before, it
applies for organics. So if you are |ooking
at inorganics, it would be inapplicable such
as slag if that was your contam nant.

MR, Rl ESER: Wl l, the organic or
inorganic refers to the contam nant and not to
the material ?

MR SHERRI LL: Correct.

MR, Rl ESER: I guess | was thinking
of an organi c contam nant woul d be of the slag
t ype.

MR SHERRILL: If you have an organic
contamnant in a slag fill, you could not neasure
what we termas the soil attenuation capacity.

MR Rl ESER So in that circunstance,
that woul d automatically be sonethi ng where you
could not use the Subpart C pathway exclusion and

you woul d have to go to sone Tier 3 evaluation?
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MR, SHERRILL: You nmay be able to go

bel ow the sl ag and neasure the native soil bel ow

t he sl ag.

MR Rl ESER If the contam nation
reached that far? | nean, what if the contam nation
was just limted to the slag, the fill area?

MR OBRIEN: It really wouldn't matter
We are | ooking at the capacity of the soil to
attenuate. |It's a capacity of the soil, not the

contamnant in it.
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W woul d have to | ook and see
what the contam nati on was, but the underlying
soil could still have that capacity to attenuate
As long as that capacity wasn't exceeded, then
t hat pat hway woul dn't be --

MR Rl ESER So if there was
underlying soil between the contam nation of a
water table, that is what you would | ook at to
fulfill this requirenment?

VR, O BRI EN: That could be one
option.

MR, Rl ESER: Excuse ne. If you
measure your FOC, can you use that instead of

this val ue?
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MR O BRI EN: Correct.

MR, Rl ESER: This is just a default
val ue that selected as being useful for the purposes
t hat you have here?

MR SHERRI LL: Yes.

VR WATSON: Excuse ne. \What does
FCOC nean?

MR, SHERRI LL: The traction of organic
carbon in the soil.

MR, Rl ESER: Ckay. Thank you.

["lI'l proceed with the next group
of questions.

Is it correct that this rule
requires a person to sumonly those organic
constituents which are required to be anal yzed by
the particul ar program under which renediation
i s being conducted?

MR, SHERRILL: The sumof all organic
chemicals are to be totalled. At a LUST site, for
exanple, if it is thought that only BTEX constituents
are at a site, then, only BTEX need be sunmed.

Addi ti onal anal ytical sanpling,
for example, froma target |ist of conpounds woul d

not be required and then the agency al so approves
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of the use of a total petrol eum hydrocarbon test
to derive the sumof all organic chemcals.

MR Rl ESER So it's also correct
that it would not require any additional sanpling
of constituents on a targeted |ist of conpounds
other than those that you have identified either
at a LUST site or in a focused investigation?

MR SHERRILL: Not necessarily. |If
you have a focused investigation only for benzene
and there were other organic contam nants at the
site to fulfill this requirenment, you woul d need
to neasure those other organics.

MR Rl ESER So even in the focused
site investigati on where you eval uate one targeted
conmpound of concern, you have to eval uate ot her
constituents even though they weren't identified
as compounds of concern?

MR SHERRILL: Yes, if it's thought
that those are present.

MR, Rl ESER: Even if you don't
have that information at hand perform ng the
i nvestigation, you would be required to go out
and obtain it?

MR, SHERRILL: There again, that's

L. A REPORTING - (312) 419-9292
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site-specific or programspecific. 1'Il go back
to LUST. W generally know at a LUST site what
the release is. You would not need to anal yze

for all of those other organic contam nants. W
usual Iy know at a LUST site it's BTEX, for exanple.

MR RI ESER kay.

MR, SHERRI LL: So you woul d only be
sampling for BTEX

MR, Rl ESER: So by the sane token
if you were eval uating one group of conmpounds at
a focused site investigation, that's all you would
have to evaluate for under this?

MR, SHERRILL: Let ne give you an
exanple fromthe site renedi ati on program A
site comes in and they want to focus their
i nvestigation for benzene, but it is also known
that trichlorethylene is also present. Both
benzene and trichl orethyl ene concentrations
woul d need to be summed.

MR, Rl ESER: In [ ooking at 215(b)(1),
it says the sumof the organic contam nate residua
concentrations anal yzed for the purposes of the
renedi ati on program for which the analysis is

performed, that's what the focus is. Then, it
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follows in the next sentence by saying if the
information relative to the concentration of other
organi c contam nants is available, such information
shal |l be included in the sum
| was wondering by the inclusion

of that |anguage, wasn't it the agency's intent when
there was a focused site investigation as opposed
to a tank site, torely only on the -- to evaluate
only those organic constituents which are the subject
of the focus and to only require the inclusion of
those other organics if that information was al ready
avai l abl e, that information being the sanpling
i nformation?

MR SHERRILL: | think that's correct.

MR, RAO Can | ask a follow up
guestion?

If you don't have all the

information that is available |like they are doi ng
a focused investigation and they have certain
i nformati on based on their investigation that
t hey have access to and they are going to use
only the sum of those constituents for which
they have information for, if there are other

organi c contam nations in the area, and if they
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don't use it, how protective will this exclusion
be?

MR SHERRILL: Well, if there were
ot her contam nants and you are sayi ng that
information is available and then going back to
the rule if the information relative to the
concentration of other organic contani nants
is available, such information shall be included
in the sum

MR, RAO By avail able, are you
saying it should be included in the sun? If it's
not, are you asked to go and investigate to nake
sure there are no other organics in the site other
than what they are focusing on?

MR KING Wat we were trying to do
i s a bal anci ng here because one way to approach this
is to say even though you are coming in on a focused
i nvestigation, go out and | ook for everything. Well,
that seens to be too far to one side.

On the other hand, if we just

said let's just look at the single contam nant
or contam nants that you brought into the focused
i nvestigation, but ignore all of the other

i nformati on that mght be out there, well, that
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seens to be too far on the other side.

W tried to strike a bal ance
where if the informati on was avail able as part
of whatever characterization you had done or
sone kind of historical information as far as
sanpling data, that that would be included as
part of the cal culation that woul d be made.

We didn't necessarily want
sonmebody, if they were doing a focused
i nvestigation, to necessarily go out and | ook
for everything.

The situation, then, obviously
is different if you have a conprehensive
i nvestigation where you are |ooking at all of
the contami nants of the site.

W tried to do a bal anci ng and
one could say, well, it's not protective enough
but on the other hand, we didn't want to go too
far and open up the entire range of chem cals when
we have this focused investigation.

MR, RAO So woul d there be any
judgnent calls on the part of the agency when
they come up with a focused investigation where

they are pretty close to the limt and you want
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to investigate further to make sure that there

was - -
MR SHERRILL: |
situation, we would go under

the methods is this total pet

woul d think in that
742.215 to one of

rol eum hydr ocar bon

where instead of going and runni ng what we call

the total compound list and priority poll utant

l[ist, that they would run thi

of sampling for all of these

s one test in lieu

ot her constituents.

MR, RAO To get an idea what the

| evel woul d be?

MR SHERRILL: Exactly. That test

actually may be probably a better test than anal yzing

for all of the target conpound lists.

MR RAQ  (xay.

THE HEARI NG OFF

CER Are there any

addi ti onal followup questions?

M. Rieser

?

MR Rl ESER Go ahead.

o

M. Rieser.
MR Rl ESER: |

next question.

SHARKEY: No. I'"ll defer to

was going to go on to ny

MB. SHARKEY: Vell, I'"mnot sure what
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| -- did1l -- 1 just want to nake sure what | heard
M. Sherrill say in response to M. Rao's question
Are you saying that the agency

could require a party to go and use (b)(2), the
total petrol eum hydrocarbon concentration rather
than (b)(1), the sum of the organic residuals?

MR, SHERRILL: You can use either
met hod. The denonstration would be left up to
the responsible party on how to nake that
denonstration -- even if you were pressing the
[imt, as M. Rao said, |I'msure we would ask
for that to denonstrate that you are not exceedi ng
the soil attenuation

M5. SHARKEY: I's the inpact of that
that the agency could basically ask a renediation

applicant in a focused assessnent context to include

163

concentrations of materials that were not the subject

of the focused investigation?

MR SHERRILL: That would be -- we
would not require it. What I'msaying is that is
an option that the applicant could do. The other
option would be this total petrol eum hydrocarbon
procedural test.

MB. SHARKEY: Doesn't that have the
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ef fect, though, of including materials beyond --

MR SHERRILL: It gives you a sum
total. It doesn't tell you what those contam nants
are.

M5. SHARKEY: But that's an option
it's not a requirenent? You' re not saying the
agency would require that in some situations, are
you?

MR SHERRILL: W would not require --
| mean, this (b)(2), 742.215(b)(2), is an option

M5. SHARKEY: Ckay. Thank you.

MR SHERRI LL: Yes.

THE HEARI NG OFFI CER: I's there any
addi ti onal follow up?

MR, RAO Wuld it be nore appropriate
to use the total petrol eum hydrocarbon option instead

of goi ng through your individual contamn nants
analysis just to get an idea in terns of what the
total organic contam nation is?

MR, SHERRILL: Regarding the TPH test,
we did not prescribe -- this will partially address
your question -- we did not prescribe what type of
TPH test there is because there is nore than one

nmet hod.
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Dependi ng on the type of
contam nants that you have, whether you had higher
end carbons or |ower end carbons, that may influence
what TPH test you have.

Since many sites cone into the
program-- into the site renedi ati on program and
t hey have al ready anal yzed for what we call the
target conpound list up front, then, that data
is already avail abl e and there woul d be no purpose
to duplicate it and have them go out and run TPH
tests.

THE HEARI NG OFFI CER M. Sherrill,
maybe you could clarify for the record that TPH neans
total petrol eum hydrocarbon?

MR SHERRILL: That's correct.

THE HEARI NG OFFI CER: Any additiona
fol |l ow up?

MR, WATSON: I have a coupl e of
guesti ons.

THE HEARI NG OFFI CER: M. Watson?

VR WATSON: Just so that I'mclear
with respect to (b)(1), if you are doing a focused
site investigation, the only time that you woul d

be obligated to include organic concentration of
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ot her organic contamnants in your cal cul ation
woul d be where you have existing sanpling data

with respect to those other contam nants, is that

correct?

MR SHERRILL: It may not be actua
data. | nean, when | say data, it may not -- we
use the terminformation. |If you go out there

with a PID neter and you are getting indications
that there are high organic contam nants in the
soil and you go out and just run a benzene sanple
and there is no benzene, well, there is information
provided there that indicates that there are organic
contam nants in the soil.
That's just one nethod to know

if you are snelling high volatile organics in the
soil, that's an indication there are contam nants
there. | use the terminformation

VR WATSON: So sone |evel of observed
site conditions with respect to the presence of
organics, is that correct?

MR, SHERRILL: Using the word observe --
there again, if we have historical information
that there were many spills at the site and it's

docunented in previous Phase 1 reports, that would
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lead ne to believe there are other organic
contam nants there whether | observed it or not.

MR, WATSON: So then you woul d have to
go out and do the sanpling? |If you have infornmation
regarding spills, you would have to go out and do
the sanpling to determ ne the presence of those
conmpounds, is that right?

MR SHERRILL: Yes, or the TPH nethod
that we di scussed

MR, WATSON: The TPH, does that applies
to sites other than purely petroleumsites?

MR SHERRILL: It would apply to sites
t hat have organi c contam nants.

MR, WATSON: So it would extend beyond
petrol eum constituents.

VWhat's the basis for that TPH
test?

MR. O BRIEN. There are several
di fferent nethodol ogies. Sone of the nost
common ones depend upon infrared spectroscopy and
it | ooks for particular absorption band of
car bonhydrogen. So it would be indicative of
or gani cs.

The test al so does a certain
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extraction procedure that's intended to separate
organi cs which normally would be present in natura
soils frompetrol eumtype synthetic organics.

VR WATSON: Is there a risk
justification behind the test?

MR, O BRI EN: Agai n, the reason that
we are using it here is to |l ook at what is the
attenuation capacity of the soil. The soil has --
soi | s have varying amounts of natural organic
matter. That attenuates when it's present in
sufficient quantity. It attenuates organic materials
that travel through it.

When all of those attenuation
sites, when they are filled up by sonething, whether
that something is toxic or non-toxic, then, those
sites are no longer available to attenuate the
thi ngs and the nodels don't accurately predict any
additional material that cones through because it's
not attenuat ed.

It just passes through the soil
Therefore, the nodels we've relied on in Tier 1 or
Tier 2 are no longer accurately predictive. So we
put this in the rule to make sure that when the

nodel s are applied, they are applied within the
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boundari es upon which they were devel oped.

MR, WATSON: So really the issue
here is it's a safety factor to make sure your
nodel works correctly as opposed to you do this
because the results of this indicate that there
is arisk to human health and the environnent,
is that right?

MR- OBRIEN. That's correct.

MR SHERRILL: And that was answered
before. Like | said, there are three reasons why

they want this soil attenuation checked.

THE HEARI NG OFFI CER Are there
addi ti onal followup questions?
M. Rieser, are you ready to
nmove on to the next question?
MR RI ESER Sure. | think with
respect to two and three under (b)(1), those
have been answered al ready.
Under Subsection (b)(2), |
thi nk we have answered it already. It is correct
t hat Subsection (b)(2) is an alternative to (b)(1)

and the person does not have to neet both conditions,
is that correct?

MR SHERRILL: That's correct.
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MR, Rl ESER: O the nunerous types
of total petrol eum hydrocarbon, which should be
sanpl ed and anal yzed, how do you make that decision?

MR SHERRILL: Feel free to answer that.

MR Rl ESER Let the record show t hat
was directed to M. O Brien and not hinself.

MR SHERRILL: It's generally a
site-specific TPH test depending on the type of
organi c contam nants at the site.

MR- OBRIEN. The difference there
is there are maybe forty different mnethodol ogi es
for running total petrol eum hydrocarbon and the
agency woul d consi der a proposal, but sone of
them are nore suited towards hydrocarbon wth
| ower nol ecul ar wei ght and some of themare nore
sui ted towards hydrocarbons w th higher nolecul ar
wei ght .

Sone of the tests are |ess
expensi ve, but don't work well with clay soils.
So we haven't specified specifically one nethod
because there is no absolutely perfect nethod
suitable for every site

MR, Rl ESER: Are references regarding

TPH i ncluded in the docunents appropriated by
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reference or is there a docunent one can refer to
or a central place one can refer to to identify
types of TPH net hodol ogi es?

MR, SHERRI LL: | don't believe we did.

V5. ROBI NSON: Coul d we check on that
at a break just to be certain, though?

M5, McFAVN: That's a good i dea.

THE HEARI NG OFFI CER: Sur e.

MR, Rl ESER: Thank you. 1'll nove on
to (b)(3) unless there is followup to that

THE HEARI NG OFFI CER Are there any
addi ti onal followup questions?

MR, Rl ESER: " mgoing to wi thdraw
my first question under (b)(3) and go to nunber two.

VWhat are exanpl es of other mnethods

for denonstrating that the soil attenuation capacity
i s not exceeded?

MR SHERRILL: | do not know of any
ot her nethods to denonstrate the soil attention
capacity is not exceeded.

MR Rl ESER Are there factors that
t he agency woul d consider in evaluating other methods
whi ch are proposed?

V5. ROBI NSON: Court reporter, could
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you read back?

(Wher eupon, the requested
portion of the record was
read accordingly.)

MR OBRIEN:. Well, I think we
woul d ook to see if it fulfilled the purpose of
measuring what the capacity of the soil was. |
guess potentially we would | ook for sone type of
| eachate test that would | oad up that particul ar soi
with organics so we could see at what leading rate it
actually came out the bottom W | ook for
essentially a scientifically credible approach

MR, Rl ESER: Ckay. Thank you.

Even if the levels of contam nants
at a site exceeds the default val ues of Subsection
(b)(1)(A), would the agency still allow Tier 3
denonstration that the site does not present a risk
to human heal th through the use of other nodels or
technical inpracticality denonstrations?

MR SHERRI LL: Yes.

MR RIESER Are there fate and
transport nodel s which can take free product into
account and will the agency accept these in a Tier 3

denonstrati on?
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MR, SHERRILL: The agency is not aware
of any nodels to nodel the fate transport of free
product, but we are willing to revise peer reviewed
in scientific literature or USEPA revi ened.

MR RI ESER Thank you.

THE HEARI NG OFFI CER If there are no
addi tional followup questions, the next prefiled
guestion concerns Section 742.220 filed by the site
renedi ati on advi sory conmittee.

MR Rl ESER It is not clear from
M. Sherrill's testinony whether soil saturation
is the same as solubility. How are these different?

MR SHERRILL: The soil saturation
l[imt is provided by the nmethods listed in 742.220(c)
and refers to the contam nant primarily in
unsaturated soil. Solubility refers to a contani nant
primarily in a saturated zone, that is, groundwater,
and we have a chem cal -specific solubility table in
Appendi x C, Table E

MR, RIESER: Looki ng at nunmber two, can
Section 742.220 be sumarized by stating that
the agency will not accept the cal cul ated renedi ati on
obj ective which exceeds the Csat either for

i nhal ati on pat hway for organic contam nants where
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melting point is 30 degrees C or for mgration to
groundwat er portion of the groundwater ingestion
pat hway for all organic contam nants?

MR SHERRILL: Yes. Yes, the agency
wi || not accept cal cul ated renedi ati on objectives
whi ch exceeds Csat either for the inhalation pathway
for organic contam nants or for the mgration of
groundwat er portion of the groundwater ingestion
pat hway.

MR Rl ESER Is it accurate that this
is not an issue for the ingestion pathway?

MR SHERRILL: That's correct. Csat is
not an issue for the ingestion route.

MR RI ESER Wy is that?

DR HORNSHAW A child could eat soil
that is super saturated with chem cal and the
physi cal anobunt of the chemical is not inportant.
It's not a migration issue. It's a direct ingestion
i ssue.

MR, Rl ESER: Are the organics with
nmelting point less than 30 degrees C only those
listed in Appendi x A, Table A?

MR, SHERRI LL: O those organics listed

inthe Tier 1 remediation objective tables, those
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with a nelting point |ess than 30 degrees C are
listed in Appendix A table A For those

contami nants not listed in the Tier 1 renediation
obj ective tables, a chem cal -specific determ nation
will need to be nmade of its nelting point, which
could be referenced in a conmon chem cal handbook.

MR, Rl ESER: Can the agency clarify
that this only applies through renmedi al objectives
for soils?

MR, SHERRILL: Yes. Csat only applies
to soil renedi ati on objectives.

MR Rl ESER Even if the contam nants
at the site exceeds these values, can a person use
Tier 3 to arrive at risk-based objectives for the
site?

MR, SHERRI LL: VWll, even if the
contam nants at a site exceed their respective
Csat val ues, one can propose a Tier 3 denonstration
to show that a site does not pose a risk to human
heal th and the environnent.

MR, Rl ESER: Can the agency clarify
that the options for determning soil saturation
[imt as set out in Subsection C are alternate

options?
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MR SHERRILL: Either 742.220(c)(1) or
742.220(c)(2) may be used. They are alternatives.

MR, Rl ESER: Ckay. Subsection (c)(3)
all ows the derivation of the value to another nethod
approved by the agency. \Wat other nethods are
avai | abl e?

MR, SHERRILL: Under 742.220(c), two
nmet hods are provided to develop a soil saturation
l[imt; one, which is the |ookup of the tables in
t he Appendi x A, Table A. Then, we have a -- you
can use what is called Equation S29 in Appendi x C
Table A to derive soil saturation limt and | do
not know of any other nmethods to make this
denonstrati on.

MR, Rl ESER: Whul d a proposal of such
met hod -- would the standards for approving the
proposal of such a nmethod be the sane standards
as you answered with regard to the |ast section?

MR SHERRI LL: Yes.

MR, Rl ESER: Can the agency clarify
that the soil saturation values were taken into
account in setting values in the Tier 1 tables?

DR, HORNSHAW  Yes.

MR Rl ESER: Those were the soi
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DR HORNSHAW Yes. Those were
the values in the | ookup tables nmarked with
Foot note D.

MR RI ESER Thank you.

THE HEARI NG OFFI CER: Are there any
foll owup questions concerning 742.220?

VR WATSON: | have one.

THE HEARI NG OFFI CER: M. Watson?

MR, WATSON: How woul d you det erm ne
the nmelting point of a compound such as napht ha
that has a bunch of constituent contam nants of
concern?

MR O BRIEN. W would | ook at the
constituents and not the mx.

MR, WATSON: So when we are | ooking
at compounds in determning free productive
definitions, for instance, that have a nelting
point criteria, then, you would | ook at the
constituents of that conpound and determ ne the
application of the definition?

VR O BRI EN: That's correct.

MR, WATSON: kay.

THE HEARI NG OFFI CER Are there any
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addi ti onal followup questions?

Ckay. The next questions concern
742.225. W will begin with questions filed by the
site remedi ati on advi sory commi ttee.

M5. ROSEN Nunmber one, is it correct
that determ nation of renediation objectives in the
formof a numeric concentration of contaminants is
not required by Part 742 nor warranted in all cases?

MR KING That's correct. Recognizing
that there are certain provisos relative to soi
attenuation capacity and the soil saturation limt,
et cetera, that we were just tal king about.

M5. ROSEN: kay. Nunber two --

MR, WATSON: | have a foll ow up
guestion on that.

Do you think the |anguage in
the regul ati ons needs to be anended? It really
isn't clear anywhere here that there can be
non- nureri cal renedi ati on obj ectives.

If you read the | anguage,
for instance, in 225(b), where it says conpliance
is achieved if each sanple result does not exceed
that respective renedi ati on objective.

The concl usion that you coul d
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draw fromthat is it necessarily nunerical and

| guess the question is whether or not there needs
to be sonme clarification in the regul ations
thenselves to reflect that that, in fact, could
occur .

MR, KING You need to recogni ze that
when you are using 742, it's in the context of one
of the other progranms. For instance, when we were
goi ng through Part 740 | ast week, to just kind of
flip through there, where it tal ks about the
renedi al objectives process, this is in 740. 440,
it clearly references that you are not always in
a nuneric situation.

The sane is true under the
tank program where you can achi eve under certain
circunstances getting a no further renedi ation
letter without going through the numeric process
here.

MR, WATSON: Thank you.

THE HEARI NG OFFI CER: Are there any
addi ti onal followup questions?

Ms. Rosen?

M5. ROSEN Just one m nute.

Continuing on with that Section

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

180

742. 225, our question number two, says if a sanple
point is different than the conpliance point, is it
accurate to say that the conpliance point val ues
which are applied at the sanple point are back
calcul ated fromthe renedial objectives derived for
t he conpliance point?

MR KING | was wondering, could
we kind of tal k about two, three, four and five
together? They are really tal king about the sane
ki nd of issue. Perhaps if we discussed that al
together, | could try and point out the differences
bet ween the three.

You can have a point of human
exposure that's different than the conpliance
point. One of the ways that the point of human
exposure gets noved out is based on where the
applicable institutional control is.

For instance, if your point
of human exposure was noved to the edge of an
institutional control, you could then, in essence,
back cal cul ate to determ ne what your conpliance
| evel needed to be at a specific point.

The sanpling point that we

were tal king about that earlier today, the sanpling
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poi nt could be at various places on the site in

terns of determ ning what the [ evels of contam nation
are in various areas, but those -- each of those
sanmpl ing points does not have to be a conpliance
poi nt .

M5. ROSEN: To interject, the sanmpling
poi nts woul d be determ ned by the program under which
you are operating?

MR KING That's correct.

M5. ROSEN: kay. Please explain the
conpl i ance point nore specifically.

MR KING kay. The conpliance point
is a programspecific determnation. It's really --
that varies from programto-program

The LUST programis the nost rigid
relative to that where it's restricted. It says it's
either 200 feet or the property |line and each program
has a different point where the conpliance |evels
nmust be achi eved.

MS. ROSEN: Question nunber five,
if you could provide sone exanpl es of where the
conpl i ance point and the point of human exposure
woul d be different.

THE HEARI NG OFFI CER: Excuse ne.
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Bef ore you respond, could you just read it into
the transcript for the board nenbers who are not
present ?

M5. ROSEN Yes, | could.

Is it correct that the conpliance
point is at the point of human exposure? If not,
can you provide some exanpl es of when the conpliance
poi nt and poi nt of human exposure woul d be
different?

MR, KING The conpliance point can
be at a different place other than the point of
human exposure. An exanple of that would be if
you had an institutional control applied off-site.
That, in essence, would nove the point of human
exposure to the edge of that institutional control

In that case, you mght stil
very well end up placing your point of conpliance
at the edge of the on-site property.

M5. ROSEN: Ckay. Thank you.

M5. SHARKEY: Could I followup on
t hat ?

THE HEARI NG OFFI CER: Sur e.

M5. SHARKEY: I just want to nmake sure

|'"ve heard this correctly.
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In that case, the point of human
exposure and the conpliance point are one in the
same, is that correct, M. King, fromthe exanple
you just gave?

MR KING No. | think I said the
opposite. In the exanple that | gave, the conpliance
poi nt was cl oser to the source than what the point
of human exposure was.

M5. SHARKEY: Ckay. Because the
institutional control has controlled human exposure
within a designated site so if human exposure will
be at the edge of the site or inmedi ately outside
the site, in other words, outside the boundary
where the institutional control is in effect, but
the conpliance point is not the site boundary, then,
t he conpliance point may be sone other site within --
some ot her sanpling point within the site?

MR KING That's correct.

M5. SHARKEY: Thank you.

THE HEARI NG OFFI CER: Are there any
addi ti onal followup questions?

Ms. Rosen?

M5. ROSEN: kay.

MR, Rl ESER: Al right. On page
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to reference differences in the application of
these rules to inhalation routes within enclosed
structure. 1s the agency proposing different
approaches or objectives based on inhal ation
pat hways within an encl osed structure?

MR SHERRI LL: 742 does not nodel
the fate and transport of contam nants that
make their way into an encl osed structure. The
agency i s not proposing any approach or objective
for the inhalation pathway wi thin an encl osed
structure other than whether that exposure route
can be excluded fromfurther consideration

MR, Rl ESER: Is that a separate
consi deration than that which is provided for
i nhal ati on pat hway under Subpart C?

MR, SHERRILL: Could you clarify that?

MR, Rl ESER: In the last part of
your testinony, you tal ked about excluding a certain
pat hway.

MR, SHERRILL: Unh- huh

MR, Rl ESER: I just want to clarify
that's a separate denonstration than the mnet hodol ogy

for excluding inhalation pathway under Subpart C
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MR, SHERRILL: | guess under Subpart C,

we do have that nethod for excluding a pathway.

MR Rl ESER That's correct.

MR, SHERRILL: And you are asking
whet her there is another nethod to exclude?

MR, Rl ESER: My question is that
the regul ati ons at no point appear to reference
a specific inhalation pathway wi thin an encl osed
structure as being separate from any ot her
i nhal ati on pat hway.

I want to confirmthat there
is no denonstration that has to be nade with
respect to that specific pathway.

MR, SHERRILL: That's generally true.
You do not need to make sone denonstration

MR, Rl ESER: Ckay. Thank you.

Can the point of human exposure
for construction workers be noved away fromthe
source by using an institutional control which
identifies the area of contam nation and requires
conpliance with OSHA standards?

MR SHERRI LL: Yes.

MR, Rl ESER: Goi ng on, what is an

aliquot? What does the word nean in the context
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of this regul ation?

MR SHERRILL: An aliquot is only one
part of a conposited sanple subnmitted for |aboratory
anal ysis. For example, if there are six aliquots

taken fromsix different |ocations at a site, these
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six aliquots may be physically m xed together and
submtted as only one sanple for |aboratory
anal ysi s.

MR, Rl ESER: Wy is there a limt
of six aliquots per sanple for the inhalation or
i ngestion route, but not for the mgration to
groundwat er route?

MR SHERRILL: There is a limt of
six aliquots per sanple because USEPA believes
that the physical mxing of soil sanples beyond
six aliquots is not valid. You would not get a
representation of those six aliquots.

MR, Rl ESER: So why woul dn't t hat
apply to the mgration of groundwater route?

DR. HORNSHAW  Actual ly, the nunber
of aliquots in a sanple is a variable nunber. It
depends on the zone of contami nation. W are
speci fyi ng sanpl es being collected every two feet

within the zone of contam nation. So it depends
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on how much contam nation is there and how nmany
sub-sanples go into the sanple.

MR Rl ESER You can have nore than
six in that circunstance?

DR. HORNSHAW O less. It depends
on how nmuch contam nation is there.

MR, Rl ESER: Al right. Thank you.

M5. ROSEN Is it correct that Part
742 does not allow a target cancer risk to exceed
one in one mllion at the point of human exposure?

MR KING That's correct.

M5. ROSEN Is it correct that the
poi nt of human exposure at which the target cancer
risk of one in one mllion nust be achi eved can be
noved fromthe source without the inhalation of an
engi neered barrier so |l ong as applicabl e exposure
rout es have been managed through the use of an
institutional control?

MR KING Yes, that's correct.

MS. ROSEN: Question el even, the
Part 742 proposal sets out numerous nechani sns
for devel opi ng renedi al objectives -- exposure
route excl usion, use of area background

concentrations, developnent of Tiers 1, 2 and 3
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renedi al objectives. Assum ng the sanme |and use
scenarios, is it correct that devel opnent of a
renedi al objective under any of the above-listed
mechani sns of fer equi val ent protection of human
health in the environnment?

MR KING Yes. That is our intent
as to the way it's supposed to operate.

M5. ROSEN: Thank you.

THE HEARI NG OFFI CER: The next prefiled
guestions on 742.225 were filed by Mayer, Brown &
Platt.

Ms. Sharkey?

MS. SHARKEY: My first question is
whet her groundwater sanpling is always required.

MR, SHERRILL: G oundwater sampling is
not always required. To kind of tie that into 742,
it is not a program but works in conjunction with
t he ot her Bureau of Land prograns. For exanple, |
know under LUST you can have -- under your site
classification, you may not be sanpling groundwater.
The sane thing with the site renedi ati on program

V5. SHARKEY: Are there instances in
whi ch conpliance with a ground water renediation

obj ective can be denonstrated w t hout groundwat er
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sanmpl i ng?

MR SHERRILL: | cannot think of how
one can determ ne conpliance with the groundwat er
renedi ati on objective without sanpling.

V5. SHARKEY: W tal ked | ast week
in the hearings on Part 740 about factors which
m ght give the agency confidence that a spill was
not inpacting groundwater.

| guess | was wonderi ng whet her
there is, in fact, in the notion of mgration to
groundwat er pathway, if, in fact, by excluding
that pathway with a denonstration, in effect, one
denonstrates one is achieving, for exanple, a
Tier 1 type of groundwater objective?
MR KING | think this is kind of the

situation we were tal king about this norning when

deferred answering the question. | think we would
still like to defer this a little further and make
sure we are on the sane wavel engt h.

M5. SHARKEY: Okay.

MR, RAO | have a foll owup question.

V5. McFAVN: I know you are deferring

MR RAO As Ms. Sharkey is saying,
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if a groundwater pathway is excluded, then, in terns
of remedi ation, do they have to do anything nore with
relation to groundwater or at that point, they don't
have to concern thensel ves anynore w th groundwat er
i ssues?

MR SHERRILL: Let ne answer that
in two ways. Under Subpart C if you go under
Subpart C of Part 742 to exclude the groundwater,
our guidelines and requirenments that need to be
met, one of those -- you would need to be sanpling
t he groundwater to know what you concentration is,
you need to be nodeling it to know what those
estimated concentrations are downgradi ent. You
can't have free product there. You would be needing
an institutional control to Iimt people from
potentially putting in a well.

Then, the other issue that
Pat Sharkey brought up, we get many sites where
the instance -- where it can be denonstrated
t hrough the sanpling -- the soil sanpling that the
groundwat er has not been i npact ed.
In other words, they sanple

how deep a surface spill has occurred. Let's

say, the depth of the contam nation has only
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mgrated down to three feet or four feet and
there was no saturated water conditions --
groundwat er conditions. So the agency could
concur that the groundwater was not i npacted
wi t hout even investigating groundwater.

MR, RAO So some of these things
that you nentioned now are the procedures by
whi ch you excl ude the pathway. Once you do that,
when it conmes to conpliance with the renediation
obj ectives, then, is groundwater still an issue?

MR SHERRILL: No. Under the site
renedi ati on program really, under any program the
groundwat er nmay not even be an issue. In other
words, we may not even be issuing or devel opi ng
groundwat er renedi ati on objectives because it
wasn't an area of concern

MR, RAO So what you are saying is
in order to exclude the pathway, you may have to
do some sanpling? You cannot exclude a pat hway
wi t hout doi ng any sanpling, is that what you are
sayi ng?

MR SHERRILL: If you use the
strict definition of excluding a pathway under

Subpart C, what |'m saying also is since
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a site investigation is a prerequisite before
you even started using 742, during that site
i nvestigation, the agency may concur that groundwater
i S not even an issue.

M5, McFAVN: So you woul dn't even have
to devel op a renedi ati on objective?

MR, SHERRI LL: Correct.

M5, McFAVN: So you woul d never get
t hat question?

MR SHERRI LL: Correct.

MR RAQO And that's based on whatever

programyou are in before you get into these T.A C O

rul es?

MR, SHERRILL: Ckay.

M5. SHARKEY: I would just like to
still come back to it in the context of what that

means in terms of your no further renediation
letter and the ability to get that protection. |If
you wanted to defer that answer until later, that's
fine.

My question nunber three was
if consistent with applicable programrequirenents,
can a renedi ati on applicant use the provisions of

this part to develop soil objectives only?
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MR SHERRI LL: Yes.

MB. SHARKEY:  Under 742.225(a)
and (b)(4), if a renediation applicant is electing
to sanpl e groundwater apart from any program
requi renents, how woul d the sanple points be
det er mi ned?

MR KING W struggled with this
one because we just don't know. | nean, if you
weren't doing it in one of the context of the
progranms you were involved in, | just don't know
how you woul d do that.

MS. SHARKEY: I guess I'm assuning
that it's either a part of the site renediation
programor potentially in the context of getting
a 4(y) letter, which is another alternative we
had tal ked about |ast week that is outside the
site remedi ati on program

For the site renediation program
itself, is there sonmething in Section 740 that woul d
tell the applicant how many sanples they shoul d take
for groundwater and where to sanpl e?

MR KING There is not an express
nunber. | mean, we didn't want to be prescriptive

as to that issue because of the wi de variety of
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sites that are encountered.

It's not |ike the LUST program
where you can say you have a tank, take two on
the bottom and one on each wall. You can't do
that in context with the site renediation program
We didn't want to try and prescribe that kind of
regi men.

V5. SHARKEY: I's there sone sort
of standard one could -- that could be devel oped
to incorporate the kinds that the agency m ght
have -- the factors the agency m ght want to | ook
at to establish the sanpling points and nunber of
sanmpl es for that kind of situation?

MR, SHERRI LL: Again, that's
programspecific. | know under 740, we referenced
ASTM docunentation for site investigation. W see
such a wide variety of sites. | addressed in ny
testinmony -- | provided two or three pages of
testinmony on the very issue of trying to conme
up with sanpling points to investigate a site.
It's such a broad subject that wasn't applicable
for the 742 devel opnent of renediation objectives.

M5. SHARKEY: Ckay. So it's under

740 if I"'mdealing with a site renediation program
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Under 742.225(c), if no
cont am nants of concern are detected six inches
bel ow ground surface, is it necessary to go further?

The question goes on to say
if no contami nants of concern are detected two
feet below the six-inch level, is it necessary
to go further.

Does it make a difference in
where or how far one nust sanple if an i medi ate
soil removal action was performed at a site?

MR, SHERRI LL: To answer the first
part, if no contam nants of concern are detected
at six inches below ground surface, is it necessary
to go further, | nmean, our LUST sites -- in our
LUST tanks, their release occurs at ten feet bel ow
the surface. So to say six inches bel ow the ground
surface wouldn't really have any rel evance at a
LUST site. W have many site remedi ati on program
sites where the rel ease points are several feet
bel ow t he surface.

M5. SHARKEY: | was taking that
from(c)(1l), discussing a mnimum of two sanpling
| ocations for every half acre of contam nated areas

required with a screen sanple at each sanple |ocation
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obtai ned at every two feet of depth beginning at six
i nches bel ow t he ground surface
and continuing through the zone of contam nation

MR, SHERRILL: The key word there
is on 742.225(c)(1) is that it is necessary to
continue through -- neaning sanpling -- through
the zone of contami nation

M5. SHARKEY: That's really ny
guestion. If you sanpled six inches down and
you have gotten to it being clean, are you
t hrough the zone of contam nation?

MR SHERRILL: Well, no. Like I said,
in a LUST site, the zone doesn't start until ten or
twel ve feet below the surface.

M5. SHARKEY: How i s the zone of

cont am nati on defi ned?

196

MR SHERRI LL: The zone of contam nation

woul d be defined through the site of investigation
prior to getting to the 742.

M5. SHARKEY: kay. So if | have a

spill site and I know -- | visually know the area
of inpact horizontally. | don't know the vertica
area of inpact in nmy sanpling. | assune this was

designed to tell ne the zone of contam nation
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vertically.

VWhat I'mtrying to figure out
i s when can one stop sanpling? How far does one
have to go down before one can determi ne they are
no |l onger within the zone of contam nation?

MR SHERRILL: In the context of 742,
we do not address -- that would be considered a
site investigation question. W are really not
trying to be prescriptive here on how deep one
needs to sanple.

M5. SHARKEY: Do you know if there
is anything in Section 740 that would give a
renedi ati on applicant direction on this point
of how far they needed to go?

MR, KING Again, there is nothing
that's prescriptive that gives an express nunber,
no.

M5. SHARKEY: So is it your intention
in using these two progranms together, 740 and 742,
that in each instance, it's going to be on a
case-by-case basis, the determ nation of how far
an applicant must sanple, how far vertically one
must go down?

MR KING Wll, now, don't confuse
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this. This section is the section that is dealing
with determ nation of conpliance. This is not a
section that's dealing with determ ning the extent
of contam nation as far as gradient extent and
characterizing the site.

You coul d be going out and
sanmpling to determ ne how far out your contami nation
has gone and t hen goi ng back and using this
nmet hodol ogy to determ ne whet her you have conpliance
at those specific points.

M5. SHARKEY: kay.
DR HORNSHAW Can | add a note of
clarification?

The whol e intent of this section
is for determ nation of conpliance for the mgration
of groundwater route. The intent is to determ ne
the total mass of contam nant within a soil colum
that's available to nove to groundwater.

VWhat you need to do is sanple
t hrough that area of contamination to get an idea
of what that mass is and then you can average
that out on all of the sanples collected within
that bore hole to determ ne that the total mass

there is okay or if it's going to | eave you
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problenms in the groundwater. That's the basic
intent of the whole section.

V5. SHARKEY: The intent is to allow
you to conposite with aliquots fromdifferent |evels
vertically?

DR, HORNSHAW Right, to represent the
total amount of contamination in that soil colum,
which is available to nove down to groundwater.

M5. SHARKEY: Al right.

MR, SHERRI LL: H storically, we
woul d coll ect a sanple and the nost contamn nat ed
sanmple fromthe soil colum, we would say this
is representative of the whole colum. Well,
that's not realistic. Now, we're saying you can,
wi thin the guidelines, average a conposite within
this columm and that gives a nore accurate
representati on of that contam nant | oading
into the groundwater.

DR, HORNSHAW And to go even further,
its sort of at the discretion of the owner/operator
as far as how far they want to sanple. They can
sanple all the way down to the water table if they
want in order to get a better estinmate of the total

mass contam nation within the bore hole or they can
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just sanple down to the first non-detect. | mean,
that's up to the person doing the work.

M5. SHARKEY: That goes, | think
directly to ny question. One can sanple to the
first non-detect area?

MR. KING No, the first non-detect
beyond the zone of contam nation.

MR, SHERRILL: And provided you have
gone through the zone of contam nation

M5. SHARKEY: Ckay. For your
conpl i ance denonstration, then, one must have
previously defined the zone of contam nation
and then go either to -- go through that zone
of contam nation or to the first non-detect
or through the zone of contami nation and to
the first non-detect thereafter?

MR KING It's the latter.

DR HORNSHAW The latter.

M5. SHARKEY: So one could sinply
go through the zone of contamni nation conposite
and not have to ever get to a non-detect situation
or bel ow the objective situation because the
objective is going to be based on the conposite

rat her than any individual sanple point?
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DR, HORNSHAW As long as you
characterize the depth of the contam nation,
you could go to the last sanple point that is
still within the zone of contam nati on.

VWhen you get right down to it,
it's to the owner/operator's benefit to include
non-detects in the cal cul ation of the average.

MR SHERRILL: | want to clarify this.
It's got to be done within the guidelines provided
because conpositing and averaging are two di fferent
techni ques that you just -- that there are
restrictions on those particul ar uses.

V5. SHARKEY: Earlier, | had some
guesti ons about using the characterization sanpling
as the conpliance sanpling also in that a party
may want to tel escope the process and if they are
| ucky, they may be able to denmonstrate right off
the bat that they have nmet objectives, Tier 1
obj ectives, for exanple.

DR, HORNSHAW O that they have
characterized the site conpletely.

M5. SHARKEY: Right, but that is
anot her component of it. |In that instance, sone

of the problemthat 1'm picking up on now the

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

202

guestion is zone of attenuation -- excuse nme --
the zone of contami nation
Has it been fully defined as
part of that problem then? 1In other words, if
| really have no -- | haven't gone down ten feet
or | haven't gone down to groundwater in an area
of the spill. | have sinply gone down until I
conme up clean, maybe two feet bel ow cl ean
At that point, | want to

say I'mdone. |Is there a problemw th using
that, too, as a denonstration of conpliance under
this part?

MR, SHERRILL: The way you phrase
t hat question, we would need to know the site.
| mean, are we looking at the site that had a
surface spill or --

M5. SHARKEY: Yes, a surface spill.
I"mtal king about a surface spill

MR, SHERRI LL: Wl |, there again,
I know of sites that have had surface spills in
sandy environments and you can go there a week
later and it's mgrated down several feet bel ow
the surface very quickly. You nmay not be done.

W have railroad cars that
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turn over and they have heavy contam nants and
they just mgrate right down through the soils
at a very quick pace

M5. SHARKEY: So you' re saying that
t hat needs to be devel oped on a site-specific basis,
t hen, how --

MR SHERRI LL: Yes.

V5. SHARKEY: -- far down one would
have to go?

MR SHERRI LL: Yes.

THE HEARI NG OFFI CER: Ckay. Before we
continue with the next questions and any foll ow up
we will take a 15-m nute break

(Whereupon, after a short
break was had, the
foll owi ng proceedi ngs
were held accordingly.)

THE HEARI NG OFFI CER: kay. Ve
have had some questions concerning how | ong we
are going to continue tonight. It seens to be
a topic of grave concern

We are looking to see if we
can nake it up to the Subpart E, Tier 1 evaluations

section. That gives us about twenty-one nore
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guesti ons.

V5. McFAVN: That covers about eight
sections. | don't know if we can nake it or not.
That can be our goal. That would | eave us about
hal f of our prefiled questions not including

M. Reott's questions that we need to do tonorrow.

THE HEARI NG OFFI CER: That's our goal .

W' Il have to see how it goes.
V5. McFAWN: If not, we should
al so give you a time. W are |ooking to concl ude
about 5:00 o'clock. It is a rather anbitious goal.
THE HEARI NG OFFI CER W were
addressing the questions of Ms. Sharkey of Mayer,
Brown & Platt on Section 742.225. | think we are

up to the fourth question.

M5. SHARKEY: Does M. Watson have any

foll owup on that?

VR WATSON: No, |'m sati sfied.

V5. ROBI NSON: Could I just junp in?

THE HEARI NG OFFI CER: Yes.

V5. ROBI NSON: W conmitted over the
break to look at the TPH -- | think it was you who
asked -- if there were any incorporations by

reference that addressed TPH. There are not any
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that we can see that are incorporated by reference.
I just wanted to followup with that.

MR RI ESER Thank you.

M5. SHARKEY: I"mactually on -- |
believe it's ny sixth question under item six.

It's ny sixth bullet under item six.

Pl ease provi de an exanpl e of an
appropriately designed site-specific evaluation
under 742.225(c)(1). What are the key factors the
agency would |l ook to to determ ne the appropri ateness
of an alternative sanpling nethod, for exanple,
represent ati veness?

MR, SHERRILL: An exanple of an
appropriately designed site-specific evaluation
under 742.225(c)(1), we could collect a soi
sanple at every three feet instead of every two
feet within a bore hole to determ ne conpliance
relative to the mgration of groundwater route.

M5. SHARKEY: Ckay. In other words,
there just m ght be sone variation in the distances.
Are there any ot her kind of factors one m ght be
able to specify as to the kind of things you would
be | ooking at for as an alternative?

MR SHERRILL: \What we are | ooking at
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i s equival ency of protection.

MS. SHARKEY: I s representativeness
a fair termto use as a factor when you are | ooking
for sanpling that can be deternmined to be
representative?

MR, SHERRILL: Yes. That's partially
i ncl uded.

M5. SHARKEY: How many sanples are
required for volatile organic contam nants which
cannot be conposited for the mgration to groundwate
route, for the inhalation exposure route or soi
i ngestion route?

MR, SHERRILL: There is no specified
nunber of volatile organic sanples required to be
coll ected. What we have done here is provide a
nmet hodol ogy to average their analytical results.

M5. SHARKEY: Sois it fair to say
what 742 does is it provides what you have to
do if you are going to conposite or if you are going
to average?

It specifically says you can't
conposite volatile organics, but it does not in any
way |ay out the nunber of sanples that one nust take

under any given program because you | ook to the
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i ndi vi dual programfor a nunber and --

MR, SHERRI LL: That woul d be correct.

V5. SHARKEY: And woul d that be true
for depth of sanpling, if you are not conpositing
depth of programthat, again, that is defined by
t he progranf

MR, SHERRI LL: That woul d be correct.

M5. SHARKEY: Ckay. Now, turning to
742.225(f), could you provide sonme exanpl es that
that again is a provision that allows alternative
nmet hods, provide an exanpl e of alternative nethods
for determ ning conpliance of renediation objectives,
what m ght be an alternative -- what night an
alternative -- sorry for this question -- what m ght
an appropriate be, what key factors woul d the agency
| ook to to determ ne approveability?

MR, SHERRILL: For exanple, if a m nimal
i npact occurred froma small UST and the source area
was thought to be only a few square feet and
twenty-four aliquots conposited into four sanples
may not be appropriate. That may be too nmany sanpl es
to characterize that. Subsequently, a fewer nunber
of aliquots and sanples may be appropriate.

M5. SHARKEY: Okay.
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MR, SHERRI LL: VWhat we are | ooking for
i s equival ency of protection.

M5. SHARKEY: And representativeness?

MR SHERRI LL: Yes.

M5. SHARKEY: I"musing that term |
t hi nk, because -- what | understand we are trying
to do is get confortable that the area has been
adequately sanpled so that you are getting a clear
reflection of the contami nation in that area?

MR, SHERRI LL: That's true

M5. SHARKEY: Ckay. Thank you. | have
no nore on that section

THE HEARI NG OFFI CER: Ckay. The next
prefiled question concerns 742.225 filed by Gardner
Carton & Douglas, M. Watson?

MR, WATSON: This is question two.
I will read A. How does the agency explain
the i nconsi stency between the availability of
di screte sanpl e averagi ng and conpositing in the
top foot in Section 742.225(d) with the requirenents
for denonstrating Tier 1 conpliance in Section
742.310 for the inhalation exposure route in the
upper ten feet and for ingestion exposure route

inthe top three feet?
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MR, SHERRILL: W do not believe they
are inconsistent?

MR WATSON: Wy not ?

MR, SHERRILL: The purpose of the
742.225(d) is conpliance with renedi ati on objectives
for that contam nated soil located within the top
foot of the surface. For contam nation bel ow one
foot of the surface, ingestion inhalation conpliance
still needs to be achieved.

Aver agi ng and conpositing is an
alternative nethod to discrete sanple collection
which is what we have historically done, in analysis
to obtain conmpliance. The 742.225 rules provide just
one approach to averagi ng and conpositing.

The purpose of 742.310 is a
separate issue, which is the issue of determ ning
that the inhalation route is to be excluded from
further consideration.

MR, WATSON: You're going to have to
explain that to me. As | read Section 742.225(d),
in looking at inhalation and soil ingestion, the
appropriate criteria is the soils in the top foot,
is that right?

MR SHERRILL: If that's where your
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contam nation is located within that top foot.

MR, WATSON: Do you have an obligation
to sanpl e bel ow that?

MR, SHERRILL: To achi eve conpliance
and if there is contam nation below a foot, yes.

MR, WATSON: VWere is that requirenent
set out in here?

MR SHERRILL: Well, 742.225(d) is --
it states if a person chooses to conposite or
average to determ ne conpliance, then, we provide
t he guidelines. Under 742.225(a) and (b), the
exanpl e for under (b), we say, unless the person
el ects to conposite sanples or average sanpling
results as provided. Then, it goes on to say
shal | be determ ned by conparing the contam nant
concentrations of discreet sanples to the
applicabl e soil remedi ati on objective.

That's like historically, we
have al ways conpared di screet sanple results,
for the nost part, to your renediation objectives.
VWhat we have done here is provide a little
flexibility there.

MR WATSON: Right. And you have

gi ven people a break in terms of |ooking at the
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soi |l ingestion and inhal ati on exposure pat hways.
VWhat you have said is that all you need to sanple
for when you are conpositing is the top foot of
the soil. [I'massumng that's where the risk

fromthat kind of exposure comes from is that

right?

MR, SHERRILL: | don't follow your
guesti on.

MR, WATSON: To determ ne conpliance
with the inhalation and soil ingestion exposure
route, all | need to dois -- is it not true that
all | need to do is sanple -- if | decide to
conposite an average, all | need to do is sanple

the top foot of the soil?

MR SHERRILL: For those contam nants
| ocated within the top foot. |If you have
cont am nati on below a foot, you still need to
achi eve conpliance for those contam nated soils.
742.225(d) is just an option to use.

MR, WATSON: I know it allows you
tolimt your sanpling to the top foot of the
soil, does it not?

MR SHERRILL: Maybe this wll

clarify this. W have several sites, let's say,
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with netal contamination and the nmetals are within
the top two or three inches of the soil and they
don't go below those top two or three inches in
achi eving conpliance in those top two or three

i nches because the site investigation has told

us that contamni nation doesn't really go any deeper
than that, you would achi eve conpliance with the
site.

W have other sites where the
cont am nati on goes fromthe surface down ten or
twenty feet below the surface and this -- just
sampling within the top foot would not grant you
conpl i ance

VR WATSON: For inhal ati on and
soil injection, is that what you are sayi ng?

MR SHERRILL: Well, (d) is confined
to inhal ation and ingestion, correct.

MR, WATSON: Ri ght. Under what
ci rcunstances would | be obligated to sanple
bel ow the top foot of the soil to develop a
renedi ati on objective for inhalation and soi
i ngesti on exposure routes?

MR SHERRILL: If your site

i nvestigation shows that your contamination is

L. A REPORTING - (312) 419-9292
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bel ow a foot, you would be needing to sanple
bel ow that to achi eve conpli ance.

MR, WATSON: Can you tell me where
in 225 it says that or it inposes that obligation
on that?

MR SHERRILL: Under 742.225(b),
unl ess the person elects to conposite sanples or
average sanmpling results as provided in Subsections
C and D of this section, conpliance with soi
renedi ati on obj ectives devel oped under Subparts D
through G and | shall be determ ned by conparing
t he contam nant concentrations of discreet sanples
to the applicable soid renmedi ati on objective.

MR, WATSON: Right. So | have el ected
to conposite an average so | go to D and it says al
| amobligated to do with respect to inhalation and
soil ingestion is sanmpling the top soil, is that
correct?

MR SHERRILL: | guess | don't interpret
it that way, no.

MR, WATSON: Wl |, how woul d you
interpret it, then?

MR SHERRILL: The nethod of D, unless

we have provided an alternative nmethod, is for those
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contam nants | ocated primarily within the top foot.
| laid that out in nmy -- | explained this in ny
testinmony pretty thoroughly al so, the very question
you rai sed about does sanpling need to occur bel ow
a foot.

VR WATSON: Then, how far would I
have to go to determ ne the renedi ati on conpliance
wi th remedi ati on objectives for inhalation and soi
i ngesti on exposure routes?

I mean, | understand that you
have to go through the zone of contam nati on when
you are tal king about mgration to groundwater.

But with respect to inhalation and soil ingestion,
| still don't understand.

MR, SHERRILL: Subpart C, which is
t he pat hway exclusion criteria, the exposure
route eval uati on, we have those -- that three-foot
i ngestion and ten-foot, those are in there to
provi de exclusion routes or exposure routes.

Det er mi ni ng conpl i ance, which
is under 742.225, is a different issue. So if
you are asking how far do you need to go to
achi eve conpliance, it would be as deep as your

contam nation. It can be any applicable
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cont am nati on however deep it nmay go

| mean, just because contam nation
is located five feet below the surface, conpliance
still needs to be achieved for that contami nation
unl ess that has been managed, which we will get into
|ater, doing institutional controls.

V5. McFAWN: ["mnot sure that |I'm
followi ng this question and answer. Let me ask
a coupl e of questions.

Under 225(b), you can either
choose to sanpl e using conposites or you can
choose to sanple using discreet sanmples, is
that right?

MR, SHERRILL: Averagi ng, conpositing,
and di screet.

V5. McFAWN: You can choose between
t hose?

MR, SHERRILL: If it's applicable.

M5, McFAVN: VWat' s applicabl e?

MR, SHERRILL: GCkay. Conpositing
is an applicable mx of those.

V5. McFAVN: You nmean if you are
able to do or if it's an appropriate thing to do?

MR SHERRI LL: Correct.

L. A REPORTING - (312) 419-9292
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V5. McFAWN: Now, does B address
soi|l remedi ati on objective only?

MR SHERRI LL: Yes.

M5, McFAVN: Ckay. Now, you turned
to Cand D I'msorry. D. Here, it says you
can use a conposite sanple or an average sanpl e,
correct?

MR SHERRILL: It states if a person
chooses to conposite average soil sanples or average
soi|l sample results.

M5, McFAVN: Ckay. So you may do
that if you choose. This subparagraph or Subsection
Dis intended to determne conpliance only with an
i nhal ati on exposure route or the soil ingestion
exposure route, right?

MR, SHERRILL: GCenerally, for that
contam nation |located within the top foot.

V5. McFAWN: Wll, no. | nmean D
is only addressing inhal ati on exposure.

MR SHERRI LL: Yes.

M5, McFAVN: That's why you are
concerned about the top foot?

MR SHERRILL: Correct.

MB. McFAWN: Because i nhal ati on or

L. A REPORTING - (312) 419-9292
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ingestion is going to occur primarily in the top
foot unless you are tal ki ng about residential?

MR O BRI EN: No.

M5, McFAVN: kay. Now, I'mgetting
tangled up in this.

MR KING Can | just say sonething?

MS. McFAWN: Yes.

MR KING | think this series of
guestions and answers has indicated there may be
some anbiguity as to how these are relating to
each ot her.

MS. McFAWN: Yes.

MR KING Wy don't we -- if the
board woul d give us an opportunity, we can go
back and rethink how t hese two provisions
are interrelating to see if there is a way to
kind of clarify what is going on here.

M5. McFAVN: That woul d be good.

MR, KING Rather than spendi ng
nmore tine on it now, | would suggest we do that.

M5, McFAVN: That's a good suggesti on.

V5. ROBI NSON: VWhat we can do is since
we are going to have errata sheet nunmber two done

before the second set of hearings also, we wll
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these together better with a
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ion to try to tie

further expl anation

so that it's clear. W go through those line of

guestions maybe the first day at the second set

of heari ngs.

MR WATSON: That woul d work for ne.

M5, McFAWN: I

anot her question that has to

your original question

you have additiona

MR WATSON: Ri

THE HEARI NG OFF

MR WATSON: I’

think there is yet

be addressed and that's

ght. GOkay. Thank you.

CER: M. Watson, do

guestions on this?

Il reserve all of ny

guestions with respect to this.

next

THE HEARI NG OFF

prefiled question concer

CER Ckay. The

ns 742.300. That

was filed by the site renediati on advisory

commi ttee.

from Mayer,

Douglas. W will take those

There are additional questions

Brown & Platt and Gardner, Carton &

after.

MR, Rl ESER: Wth the understanding

that the requirenents of Section 742.305, contam nant

source and free product determ nation, have been net,

wi

the agency clarify that

L. A, REPORTI NG -
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under this section, no nuneric objective need to be
devel oped for that pathway and this is true even if
all the pathways are excl uded?

MR KING Yes, that's correct. W
had a simlar question to that earlier just
with the caveat that we were still mneeting soi
attenuation capacity and eval uati on soi
saturation limts.

MR, Rl ESER: That's a matter of taking
your site characterization val ues and appl ying those
val ues to those sections, Sections 215 and 220, but
not a question of establishing a nunmeric objective
for that site?

MR KING That's correct.

MR, Rl ESER: If a pathway cannot be
excl uded under Subpart C, can it still be excluded
under Tier 3?

MR KING Yes. That's a possibility.

MR, Rl ESER: Can this step al so
be taken at a prelimnary stage, for exanple,
wi t hout performng a Tier 2 analysis?

MR KING That's correct.

MR Rl ESER And it coul d be taken wit

regard to one of the three pathways, but not as to
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t he other two?

MR KING Yes, that's correct.

MR, RAO | have a foll owup question.

You said you can exclude a pat hway

under Tier 3. Could exclusion under Tier 3 also
meet all the requirenents that are set up under
Subpart C for pathway exclusion or would that be
consi dered a renedi ati on objective under Tier 3?

MR KING A Tier 3 evaluation would
not be -- would not have all of those restrictions
under 305 appli ed.

MR, RAO Essentially, you are
devel opi ng renedi ati on objectives within a tier,
is that right?

MR KING Right.

MR RAO It's not |ike a pathway
excl usi on under Subpart C?

MR KING One of the exanples is
somet hing that we encounter frequently, our
situation where you have permanent structure.

If you have contam nati on under permanent structure,
the I evel s may be such that you woul d be above the
305 criteria, but we wouldn't say that you have

to tear the building dowmn to deal with that
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cont ami nati on.

So you are really devel oping a
conpletely new set of criteria under Tier 3. You
woul dn't necessarily, even under
that situation, come up with a nuneric objective.
It still would be | ooking at the context of the
engi neered barrier whatever the situation is.

MR, RAO Ckay. Thank you

THE HEARI NG OFFI CER: Ckay. The
next prefiled question on 742.300 is Mayer, Brown &
Platt.

V5. SHARKEY: I"mnot sure this is
t he sane question we have been aski ng under different
sections. | think it is slightly different here.

Can the groundwat er ingestion
route -- exposure route be elimnated from
consideration if a renedi ati on applicant elects
to do a focused investigation and renedi ati on
under Part 7407

MR KING That's generally true
I would quibble with the use of one term nol ogy
there and with the use of the word elim nates
and the proper word woul d be excl usion there.

M5. SHARKEY: Ckay. Thank you.
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THE HEARI NG OFFI CER The next
prefiled question on 742.300 is from Gardner
Carton & Dougl as.

M. Watson?

VR WATSON: Thi s was answered | ast
week. There is no need for ne to ask it here.

THE HEARI NG OFFI CER Al right.

The next question fromthe site renedi ati on advi sory
conmittee i s concerning 742.305.

MR Rl ESER VWhat is the intent
of Subsections A and B of Section 742.305?

MR, SHERRILL: The intent of 742.305(a)
and (b) is a three-part answer. The first part is
to ensure there is no mgration of nobile free
products. The second part is to ensure that no
potential unacceptable health risk remai ns where
there is a violation to either an engi neered
barrier or institutional control by unintentiona
or accidental exposure to the contam nation |eft
in place.

Thi s assunption coul d be
violated if one is exposed to high concentrations
from contam nant either dermal, inhalation

i ngestion, reactivity, pH many different ways.
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The third is to provide a ceiling
control to limt the level of exposure from high
cont am nant concentrations frommultiple organics.

MR Rl ESER At | east one of the
purposes of A and Bis to address the potenti al
of free product on the site?

MR SHERRI LL: Yes.

MR Rl ESER Is it correct that there
is language within the referenced Sections 742.215
and 742.220, which would allow the owner to utilize
t he nmet hods prescribed in those sections or an
alternate method if such is approved by the agency?

MR SHERRILL: Yes. Al such nethods
coul d be proposed and used.

MR, Rl ESER: And they could be included
under Section 305 as far as pat hway excl usi on?

MR SHERRI LL: Yes.

MR Rl ESER VWhat is the basis for
excl udi ng soils which neet certain hazardous waste
characteristics if the risk pathways fromthis soi
to receptors are not conplete?

MR, SHERRI LL: The basis of excl uding
soi |l s which neets hazardous waste characteristics

i ncludes two parts; one, ensure that no potential
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unacceptable health risk remain where there is a
violation to either an engi neered barrier
institutional control by unintentional or accidenta
exposure to the contam nation left in place.
There again, this could be violated through high
concentrations.
The second part is the agency

did not intend 742 to be used so as to create new
and many, ma-n-y, hazardous waste |andfills al
over the state. Regulations already exist on the
managenent of |and di sposal of hazardous waste.

MR Rl ESER The cont anmi nat ed nedi a,
if you will, that you are evaluating would not be

a hazardous waste if left in place, isn't that

correct?

MR, SHERRILL: Cenerally, true.

MR, Rl ESER: So the real purpose here
is just to -- it's just to provide a cutoff for

certain soils that are deenmed to be of higher risk

than others and in that case, you would still have

avai l abl e to you ot her nethodol ogi es i ncl udi ng

Tier 3 to not elimnate, but to exclude the pathway?
MR, SHERRI LL: True.

MR, WATSON: | have a foll ow up
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guesti on.

Does the focus here on hazardous
wast e characteristics find any technical support or
basis in the ASTM or the soil screening gui dance?

MR, SHERRI LL: No.

MR KING Let ne add sone
anplification to that. No, there isn't anything
in the ASTMin there, but there is not anything
equi valent to Subpart Cin the ASTM process either

That's sonet hi ng we have added
in and really found that adding that in, we needed
to have sone additional safeguards.

MR, WATSON: Subpart Cis not a
ri sk-based alternative, is that correct?

MR SHERRILL: We believe it's an
[1l1inois-specific risk-based alternative or
procedure, yes.

MR WATSON: But it is not consistent
wi th the met hodol ogi es contained in the USEPA and
ASTM net hodol ogi es?

MR KING W would disagree with that.
Just because it's not listed in there doesn't nean
it's not consistent with what's set forth here.

M5. SHARKEY: Coul d I ask which ASTM
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i ncor porated ASTM net hods here?

MR KING The reference was from
the question and | believe he was referring to
t he ASTM RBCA procedure?

MR WATSON: That's correct.

M5. SHARKEY: VWi ch is not incorporated

in here?

MR KI NG It is incorporated.

THE HEARI NG OFFI CER I's there any
addi ti onal follow up?

MS. SHARKEY: Yes.

THE HEARI NG OFFI CER: Ms. Sharkey?

M5. SHARKEY: | guess this goes to
my question. | don't know if |I'mnext on this or
not, but I'mtrying to understand are we saying
that the characteristics of reactivity on
Subsection C here for hazardous waste is one
of the requirenents that -- | guess |I'mwording

this kind of backwards.

If you've got reactivity hazardous

wast e by characteristic, you basically cannot excl ude

a route?
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MR SHERRILL: That's correct, not
under 742(c).

M5. SHARKEY: Al right. Does that
have anything to do with free product? M. Rieser
tal ked about (a) and (b) having to do with free
product at least in part.

MR, SHERRILL: Does reactivity have
anything to do with free product?

MS. SHARKEY: Yes.

MR SHERRI LL: No.

M5. SHARKEY: I"mjust |ooking at the
headi ng here being a contam nant source of free
product deterni nation.

Al right. Now, does the
characteristic of reactivity somehow affect a
pat hway? 1'mlost in terns of how this hazardous
wast e characteristic affects a pat hway.

MR KING M. Washburn asked a
qgquestion |l ater on, which we won't get to today,
but really the basis of this question is where
did this come fron? Were did this Subpart C
cone fron®

Let me explain where it canme

from Wen we initially put together a proposa
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back in March of this year, we did not include a
Subpart C dealing with exposure route eval uations.
VWhen we went out and began speaking to peopl e and
t hey asked us about -- they tal ked to us about
how do you exclude a pat hway? Qur answer was,
well, use Tier 3.

Vll, it didn't seemlike
that was the nost satisfactory answer because if
we just said Tier 3, it really didn't give any
speci fic guidance as to what approach to use.

W felt that it was inportant to really | ook at
comng up with sone kind of nethodol ogy for excluding
exposure routes.

Vell, when we nmet with the
advisory comrittee, | believe, it was at the My
nmeeting, they very strongly recommended that a
provi sion be included for -- a specific set of
criteria be included relative to exposure route
excl usi ons.

They had put together a
nmet hodol ogy which really focused on naking sure
that the source material was gone and then certain
criteria to nmake sure that the pathway wasn't

conplete. We thought that was a good nethodol ogy.

L. A REPORTING - (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

That nmade sense. Get rid of the source. Make sure
that there are sufficient barriers so that there
is no conpletion of the pathway.

The probl em becane one of how
do you define the termsource? Wll, when you say
the term source, what do you nmean? Well, what we
tried to do here is in an analytical fashion, cone
up with the factors that would really have rel evance
in saying contam nation in the ground is at a
sufficient level to constitute a source type
mat eri al

So we have used these various
criteria as an anal ogue relative to describing a
source. That's why we have done it the way we
have done it there. | don't know if that
provi des any help for your evaluation, but that's
t he context.

M5. SHARKEY: My questi on under ny
first bullet there is both related to C and then
D, which tal ks about pH, which may be different,
and E, which tal ks about inorganic chemcals as
to whether or not we are actually creating a new
cont am nant of concern and when you use the term

sources, |'massum ng the contam nants of concern
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are the source, at least in many of these cl eanups.

Aren't we saying that | could
be out there doing a focused investigation that
relates to a specific known spill and I'm now
required to | ook for hazardous reactivity for pH?
My assunption had been what the agency was sayi ng
is that these have sonmething to do with the pathway,
that these were going to affect the migration of
what ever my contam nants of concern was, but now
it's sounding like we are just -- we have basically
added new contam nants of concern. |'m wondering
if the basis of adding the reactivity --

MR, SHERRILL: There is a question
that we haven't gotten to that says are these
required to be tested for.

The answer to that is generally
not. In nost sites, we don't have to test for
reactivity. It's usually not a problem These
are not requirenments unless it's thought to be
a problem

You're not going to have to test
TCLP for netals unless you think nmetals are going
to be there. There again, this gets back to a site

i nvestigation.
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That information -- you know, if
there is no reason to believe that your pHis going
to be less than two or greater than 12.5, you don't
need to run that analysis. That question gets asked,
I think, a couple tines.

MB. SHARKEY: Could | say | think it
gets asked because of the way this is worded because
it indicates any contam nants of concern shall not
exhibit any of the characteristics -- any soil which
contai ns contam nants of concern shall not exhibit
as though it's an additional requirenent. That's
true, then, for D as well, any soil which contains
contam nants of concern shall not exhibit pH and
again in E?

MR SHERRILL: Well, the reports that
we have been getting in from environnenta
consul tants that we have been approving, they have
said they will list this 742.305, let's say, these
criteria, A through E

Sonetimes, they will put a word
or two -- a sentence or two after each criteria and
say we do not believe this needs to be sanpl ed due
to the foll ow ng reasons.

M5. SHARKEY: That's acceptable to the
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agency?

MR, SHERRI LL: That's been accept abl e.

M5. SHARKEY: | guess what we have at
this point is the opportunity to clarify this so in
the future, people understand that they don't need
to address it if it's not a contam nant of concern

Whul d that be acceptable to the
agency?

MR, SHERRI LL: | guess the way they
have addressed it in the reports is they will give
a reason on why they believe that requirenent has
been net.

Sonetines it's a narrative and
sonmetines it's been nmy testing, but nore than not,
they haven't -- | haven't had a site yet that has
had to test for every one of these.

THE HEARI NG OFFI CER: M. Reott, do
you have a foll ow up question?

MR REOIT: Yes. | think to foll ow up
on what you're saying, the problemis that the
subj ect of the sentence -- in all three sentences --
is really the soil.

I think fromwhat you are

sayi ng, the subject to the sentence being a
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contam nant of concern, and it sinply is a way
of rewording the sentence. Maybe |I'm w ong
about that, in which case we have a nore serious
i ssue to discuss.

M5. SHARKEY: Thank you. That was
exactly what | was getting at.

MR, KING Then you have a much
di fferent proposal. Then, you would sinmply be
sayi ng that you have a contam nant of concern
if you have it there and it could exhibit the

characteristics of reactivity, you have a whol e

different sanpling. It would change the nature
of the sanpling. | don't think you want to do
that at all.

THE HEARI NG OFFI CER: M. Rieser?

MR, Rl ESER: Wasn't the purpose of
using soil rather than contam nants of concern
so that you weren't sanpling a |lot of additiona
contam nants of concern, that you weren't

evaluating -- that additional contam nants of

concern concerns reactivity or TCLP characteristics

or anything of that nature, that you were | ooking

at the soil, the contami nant nedia itself w thout

identifying the specified contam nants of concern
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in performng that investigation?

MR KING Yes, that's correct.

MR, Rl ESER: One coul d say, as one
has at this hearing, as with nmy proposed | anguage,
that says that these issues may be addressed in a
narrative format by using site characteristics
identified in your investigation w thout perform ng
actual sanpling for these particular characteristics,
which | think is what M. Sherrill has testified.

V5. ROBI NSON: Can we maybe take a
five-mnute break to confer on this a little bit?

M5, McFAVN: You know, we're very close
to 5:00 o' clock. How about if we |eave you overni ght
to tal k about this?

MS.  ROBI NSON: G eat .

M5, McFAVN: Wy don't we | eave the
participants in the audience -- why don't we go on
to the questions that we have for Section 742.320.

THE HEARI NG OFFI CER kay. Moving
on to 742.320, then, the question is from Gardner
Carton & Dougl as.

M. Watson?
MR, WATSON: Questi on nunber four

says proposed Section 742.320 contai ns the standards
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for excluding the groundwater ingestion exposure
route fromconsideration. Nowhere in this proposed
section is a renedi ation applicant allowed to use
geol ogy to denonstrate that the groundwater pathway
shoul d not be a concern. Does the agency believe
that geology is relevant to the groundwater exposure
route evaluation at a site?

MR SHERRILL: | can answer that two
di fferent ways. Under 742.320, geology is considered
under 742.320(d) where you use the equation R26 and
it requires the use of a groundwater nodel equation
that takes into account site-specific geol ogica
condi ti ons.

Al so, under Tier 3, it's very
common t hat people base this route excl usion al nost
strictly on geology. So yes, we do believe that it's
rel evant.

MR, WATSON: Are you saying, then, that
it's absent fromthe application of equation R26 and
how t hat takes into account geol ogy?

You are saying that an eval uation
of geol ogy woul d be conplete as part of a Tier 3
anal ysi s?

MR SHERRILL: Under 742.320, that

L. A REPORTING - (312) 419-9292
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is a Subpart C, which you can do outside of any tier

VWhat |'msaying also is you can
go to Tier 3 as an option and based on the exposure
route exclusion, strictly on -- just about where
geol ogy is one of the main conponents.

MR, WATSON: kay.

THE HEARI NG OFFI CER There is an
addi ti onal question on 742.320 by Gardner, Carton &
Dougl as.

M. Watson, you have your question
fourteen.

MR, WATSON: Subpart C of proposed
Part 742 sets forth the specific requirenments for
t he exclusion of contam nant exposure routes. How

were these exposure routes devel oped including the
2,500-f oot boundary for the potable water supplies
in Section 742.3207
MR KING That was the discussion

I was having earlier as far as the background for
devel opi ng Subpart C.

The only thing | would really
care to add to that discussion is relative to the
2,500-foot boundary issue. That was really picked

to coi nci de because that coincides with the |arger
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wel | s under the act.

VR WATSON: VWhat was the basis
for the 10-foot limtation in 742.310(c) and
the three-foot limtation in 742.315(c)?

MR KING As | described in the
testinmony that was presented, the three-foot and
the 10-foot figures, that was part of the proposa
that came fromthe advisory conmittee.

We didn't do any specific
nodeling relative to those two nunbers, but when
they were presented to us, we felt that those would
be sufficiently protective relative to the pathways
that we were dealing with.

MR, WATSON: So you don't have an
under standi ng as to how those nunbers were derived?

MR. KING To sone extent, it's
specul ative for us. | mean, obviously, there are
some kind of obvious practical factors with regard
to those.

Li ke, the three-foot distance
isreally -- that's if you are tal ki ng about a
gardeni ng situation, for instance, that would be

typical limts that you woul d have an intrusion
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bel ow the surface. | believe they are probably
nmore practical in nature than anything.

MR, WATSON: kay.

THE HEARI NG OFFI CER: M. Rieser?

MR, Rl ESER: | just have a foll ow up
on one of the errata issues that were added to
320(b). M question is what was the purpose of
addi ng this additional |anguage?

MR, SHERRILL: On 742.320(b), | believe
what you are referencing is it says to the maxi num
extent practical, corrective action has been taken
to renove any free product.

That was addressed because when
we | ooked under this 742.305 contam nant source of
free product determnation, those criteria primarily
deal with soil contam nation and under 742.320, we
are back to dealing w th groundwater.

W didn't want to | eave out
renovi ng free product in groundwater, which I know
is consistent with LUST, federal LUST regul ations.

MR Rl ESER But wasn't the whole
poi nt of (b) and (b) under 305 to provide sone
type of objective nmethodol ogy for evaluating free

pr oduct ?
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MR SHERRILL: It is in soil. |If you
follow the logic of it, it did not really address
free product in groundwater. You could have a
five-foot LNAPL | ayer on top of the groundwater and
it may not be addressed in 742.305.

MR, Rl ESER: Al right. Thank you.

THE HEARI NG OFFI CER I's there any
additional followup on that?

kay. We are getting very close
to 5:00 o'clock. So we're going to wap it up for

today. W are at a pretty good breaking point. The

239

next question concerns Subpart D, area of background.

W will begin with those questions tonorrow.
Tonmorrow s hearing will be held
in this sane location beginning at 10:00 a.m | am
not going to be here tonorrow. Chuck Feinen wll
be acting as the hearing officer.
V5. ROBI NSON: Is there any chance we
m ght start at 9:00 o' clock just in case things nove
slow y tonorrow?
THE HEARI NG OFFI CER: Does anyone have
any objections to starting at 9:00 o' cl ock?
Is there any response to that?

Does anyone have any probl ens?
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MR WALTON: Earlier if we could.
MS. SHARKEY: 8: 307
THE HEARI NG OFFI CER: The hearing wll
reconvene tonorrow at 9:00 o' cl ock.
Al right. Does the agency have
any additional matters that need to be addressed?
V5. ROBI NSON: Not at this tine.
THE HEARI NG OFFI CER: The hearing is
adjourned until 9:00 o' clock tomorrow. Thank you.
(Wher eupon, the proceedi ngs
in the above-entitled
cause were adjourned until
Decenber 3, 1996, at 9:00

o' clock a.m)

* * * * * * * *
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STATE OF ILLINOS )
SS.

COUNTY OF COOK )

I, LORI ANN ASAUSKAS, CSR, RPR, notary
public within and for the County of Cook and State
of Illinois, do hereby certify that the testinony
then given by all participants of the rul emaki ng
heari ng was by ne reduced to witing by neans of
machi ne shorthand and afterwards transcri bed upon
a conputer, and the foregoing is a true and correct
transcript.

| further certify that I amnot counse
for nor in any way related to any of the parties to
this procedure, nor aml in any way interested in the
out cone t hereof.

In testinony whereof | have hereunto set

nmy hand and affixed ny notarial seal this 10th day of

Decenber, A . D., 1996.

Lori Ann Asauskas, CSR, RPR
Not ary Public, Cook County, IL
Illinois License No. 084-002890

SUBSCRI BED AND SWORN
before ne this 11th
day of Decenber, 1996.

Not ary Public
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