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BEFORE THE PCLLUTI ON CONTROL BOARD
STATE OF ILLINO S

IN THE MATTER OF:
REGULATI ON OF PETROLEUM LEAKI NG

UNDERGROUND STORAGE TANKS Docket No. R97-010
(35 111. Adm Code 732)

Hearing held, pursuant to Notice, on the 9th day
of Decenber, 1996, at the hour of 10:00 a.m, at
Room A-1, WIlliam Stratton O fice Buil di ng,
Springfield, Illinois, before Ms. Marie Tipsord, duly
appoi nted Hearing Oficer.
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HEARI NG OFFI CER TI PSORD: Let's begin. Good
nor ni ng

Once again, ny nane is Marie Tipsord, and | amthe
Hearing Officer for the Illinois Pollution Contro
Board in this proceeding known as Regul ati on of
Pet rol eum Leaki ng Under ground Storage Tanks, 35 I11.
Adm Code 732, Board Docket Nunber R97-10.

Wth me today are two of the presiding Board
Members. To ny imediate right is Dr. G Tanner
Grard, and to nmy left is M. Joseph Yi. To M. Yi's
left is his assistant, Charles Feinen. To Dr.
Grard' s right is Anand Rao with our Technical Unit,
and to his right is K C Doyle, assistant to Board
Menmber J. Theodore Meyer, who is the other presiding
Board Member.

This proceeding was filed pursuant to Public Act
89-457, and it was filed on Septenmber 16th, 1996.
Pursuant to that Public Act, the Board nust adopt a
final rule on or before March 15, 1997. As of this
date there has been no extension of that date.

The purpose of today's hearing is to allow the
Agency the opportunity to follow up with some
addi ti onal comments regardi ng comments which arose

during the first hearing, and to present testinony on
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behal f of the Illinois Petrol eum Council and the
Pet rol eum Marketers Associ ati on. Those are the
prefiled testinonies we have received.

If there are any additional testinonies at the end

of the hearing, we will allow themas time permts.
W will also allow questioning of the w tnesses
today with special deference to the Illinois

Envi ronment al Protection Agency's prefil ed questions.
W will begin this hearing today with allow ng the
Agency to conplete its comrents. And | believe the
Agency has some exhibits which we'll admit during
t hose coments.
Are there any questions with how we're going to
proceed today?

Seei ng none, Ms. Robinson, would you like to

begi n?

M5. ROBINSON: Good norning. M nane is
Ki mberly Robinson. |'m Assistant Counsel with the
Di vi sion of Legal Counsel, Illinois Environmental

Protecti on Agency.

As an initial matter, | would like to introduce
Doug Clay to ny immediate right. He is the Manager of
t he Leaki ng Underground Storage Tank Section for the

Bureau of Land, and to his right Gary King, the
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Manager of the Division of Renediati on Managenent for
the Bureau of Land, both at |EPA. And behind nme we
have Vi cky VonLanken, who is our |egal investigator
here today.

If I could start by identifying three nore
exhibits for the record.

We have Exhibit Nunber 3, which | had the court
reporter mark for identification. It's a letter from
Gardner, Carton & Douglas as a followup to the first
set of hearings and also a followup to our Errata
Sheet Number 1.

And the second one, which is Exhibit Nunber 4, a
letter fromRoss & Hardies, which is also a foll ow up
to the first set of hearings and foll owup to our
Errata Sheet Number 1.

And Exhibit Nunber 5, which is our actual Errata
Sheet Number 1, which was dated Novenber 22nd, 1996.

And if there's no objection, | would nove to have
these admitted into the record at this tine.

HEARI NG OFFI CER TI PSORD: |Is there any
obj ecti on?

Seeing none, we will adnit those.

(Exhibits 3, 4 and 5 adnmitted.)
HEARI NG OFFI CER.  Oh, |'m sorry.
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MR. RIESER. | have no objection
David Rieser fromthe Illinois Petrol eum Counci l
Just for the record | would like to note that the
errata sheet was issued and received by nyself and
al so believe M. Watson before we submitted our
letters. So | think both letters reference the errata
sheet .

HEARI NG OFFI CER Tl PSORD: Ckay, thank you.

M5. ROBINSON: And | think the easiest way
for us to proceed would be to have Gary King do a
summary of what's in the errata sheet and then we can
proceed with the two letters and try to address al
the issues that arose in those letters.

HEARI NG OFFI CER Tl PSORD: Before we proceed
do you have extra copies of the letters? Because we
don't have one up here at all

MS. ROBINSON: | have -- do we have one extra
copy? W have one extra copy of each. And there are
several extra copies of our errata sheet over on the
rail over there.

M. King, if you would pl ease give a sumary of
Errata Sheet Number 1.
MR. KING | thought we had a very good

di scussion at the |ast hearing on Novenber 18th, and
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think the comments that we received in ternms of the
guestions that were asked was -- | thought were very
hel pful in focusing on various issues within the
context of our proposal. And as a result of those
guestions, we thought it was appropriate to go back
and nake some further nodifications to our proposa
that was filed on Septenmber 16t h.

So Errata Sheet Number 1 is really -- basically is
| ooki ng at those issues. 1'll point out the two or
three places where in essence we weren't directly
responding to comments but in essence picked up some
ot her issues to be resol ved.

| should note that, turning to page 2, for
i nstance, where there's a double underlining, we did
that because the -- in that subsection, for instance,
300(b) (1), the original section was being -- already
bei ng proposed to be nodified, so the double
underlining represents the new | anguage changes we
woul d be suggesti ng.

The change -- we did -- there's a change on
302(a)(4), 303(d), 304(d). Those were not -- that was
not anything discussed at the |ast hearing, but we
just thought, again, it was to nake sure that we're

usi ng term nol ogy consistently, and that's kind of a
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| eftover. The use of the word "site" is a |eftover.
To be consistent we should use the term UST system
On the next -- on page 3, 310(g)(3), just a
t ypogr aphi cal change from cl eanup to remnedi ati on
And in 403(d) there's a change fromplant to plan
O her than those, | believe those are -- all the
other changes are really intended to address specific
points that were raised at the hearing on Novemnber
18t h.
And unl ess there's further questions, | wouldn't
have any additional comments at this tine on that.
HEARI NG OFFI CER TI PSORD: Are there any
guestions concerning the errata sheet?
M. Rieser.
MR RIESER M. King, | just had a couple of
questi ons.
HEARI NG OFFI CER Tl PSORD: Coul d you speak up,
M. Rieser?
MR RIESER |'msorry. | had a couple of
guesti ons.
The first one was regarding 732.300(b) (1) on page
2 of the errata sheet. Wth respect to (b)(1)(A),
whi ch says, "There is evidence that groundwater wells

have been inpacted by the rel ease above the Tier 1
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residential numbers ..." et cetera. |If an

owner/ operator can denponstrate that the exceedence in
t he groundwat er above the Tier 1 levels is not as a
result of their release, would that nean that it would
not nmeet this condition?

MR. KING The purpose of this is to identify
a situation where you have to do sone further
i nvestigation, and | think, as | understand the
exanple you're stating, that is reflective of doing
additional investigation to be able to make that kind
of concl usi on.

MR R ESER Well for --

MR KING So --

MR RIESER Go ahead. |'msorry.

MR KING | guess in a specific situation
what you're anticipating doing probably woul d, you
know, fit in with the context of doing a groundwater
i nvestigation anyway.

MR RIESER. Well, for exanple, if you had a
gasoline tank and the exceedences of the Tier 1 |levels
was an entirely different contam nant, say a
chlorinated solvent, that would not trigger this, is
that correct?

MR KING That's correct.

CAPI TOL REPORTI NG SERVI CE, | NC
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MR. RIESER. Thank you
Wth respect to (b)(1)(B) you' ve added free

product "that may inmpact groundwater." How will that
determi nation be made?

MR KING That will have to be on a
site-specific basis.

MR. RIESER. \What factors will the Agency use
in maki ng that decision?

MR CLAY: | think what we would ook at is
-- could be a number of things, including the geol ogy
of the site, the ampunt of free product, depth of
groundwater are just a few issues that we would take
into consideration.

MR. RIESER. So objective and pragnmatic
i ssues regarding the site would all be usable as
factors in making this determ nation?

MR. CLAY: Correct.

MR. RIESER. Thank you

HEARI NG OFFI CER TI PSORD: Are there any
addi ti onal questions?

MR RIESER Not with respect to the errata.

HEARI NG OFFI CER Tl PSORD: Ckay. Seei ng none,
if you would like to proceed.

M. ROBINSON:. | think | would |ike sone
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i nput here as to whether or not M. Watson and M.
Ri eser would like to read their coments fromthe
letters in or how would you like to handle that?
Wul d that be the easiest way?

MR. RIESER. However the Board woul d prefer
I'"l'l be happy to read nmine if the Board would Iike
t hat .

HEARI NG OFFI CER TI PSORD: Let's go off the
record for just a second.

(Di scussion off the record.)

HEARI NG OFFI CER TIPSORD: M. Rieser, we'l
have you sunmarize, then direct your comments to the
Agency from | believe it's Exhibit Nunber 4.

MR. RIESER.  Exhibit Nunber 4, yes, M.

Ti psord.
The first -- this was a letter that | wote on
behal f of the Illinois Petrol eum Council after we

received the errata, and this letter was intended to
enbody the -- some of the issues that | saw as stil
remai ning after the hearing, sone of which were
resol ved by the errata and sone of which were not.
The first issue was with respect to Section
732.307(d)(2). And | said: "The issue here is the

limtation of physical testing to those units nost

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

12

likely to transport contam nants off site and not each
stratigraphic unit."

In breaking away fromthe letter, | would like to
say that this was an extended di scussion that we had
both at the hearing and prior to the hearing regarding
the requirenents in 307(d)(2) to test each
stratigraphic unit. This is in the context of the
Met hod Two soil classification. There's a very narrow
definition of stratigraphic unit, and then each of
those defined units has to be tested according to the
Agency' s proposal

The Agency indicated at the hearing that they
woul d nodify that to address those units which were
nost conducive to contani nant transport, which is the
poi nt of the Method Two evaluation, to look for -- to
| ook to deternine whether those npst permneable units
woul d all ow the transport of nmaterials away from-- of
contami nants away fromthe site.

oi ng back to the letter, what | said was: "Since
perneability is not defined and is not the only issue
to be considered, we propose the follow ng:

The following tests shall be performed on a
representative sanmple of" -- we struck each and added

-- "the stratigraphic units encountered in the native
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SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

13

soil boring" -- this was the |anguage we added --
"whi ch are nmost conducive to transporting contam nants
fromthe source, based on visual observation.”

That was the proposal

MR. CLAY: The Agency, as we stated in the

| ast hearing, does believe that the unit that we're
nost concerned with is the one that is nost conductive
for transporting contani nants. However, we do not
believe that this can be determned visually. W' ve
had a number of situations where an engi neer or
geol ogi st when doing the soil boring has identified a
unit as a certain -- by a certain classification, such
as a clayey silt, and when they actually do the
physical testing of that unit, it's something rmuch
different. So we do not believe that you can
determine visually -- without doing the physical soi
testing that's required, we don't believe you can
determine what unit is going to be the nost
conducti ve.

The tests that are required are fairly
i nexpensive, in the range of 500 dollars for the
entire testing per stratigraphic unit, and we
typically see two to three stratigraphic units for a

Met hod Two cl assification. So we don't think that
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this change is justified.

And that one of the problems we see is by making
this change this could set up a situation where we
have a | ot nore appeal s because the engi neer or
geol ogi st sanpl ed one stratigraphic unit which they
t hought was npst conductive and the Agency di sagrees
and ends up denying the classification because of
t hat .

MR R ESER Is the issue, M. -- does that
conpl ete your response?

MR. CLAY: Yes, yes.

MR RIESER Is the issue the visual part of
the determination or limting or allow ng the
geol ogi st or whoever is doing the sanpling in
precluding them from making field determi nations of
any sort with respect to which unit or units they
beli eve are the nost conducive to transporting
materials off the site?

MR CLAY: | don't think it's an issue of
precl udi ng the geol ogi st or engi neer from maki ng any
field judgnents. It's -- the problem conmes when the
judgnents that are nmade the Agency doesn't agree with
or concur with, and then you've got to do additiona

sanpling, additional testing, nodifying budgets, that
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type of thing, rather than testing each stratigraphic
unit initially, which as | said, is typically we've
seen two or three stratigraphic units per Method Two

eval uati on.

And frankly, the visual -- visually identifying
these units following -- followed up with testing
hasn't concurred. | nean we'll see sonmeone classify

or identify one unit visually and it be something
completely different once they do the particle size
anal ysi s.

MR R ESER What |I'mtrying to do is kind of
separate purely the visual, i.e. just the observation,
fromthe other information that a geol ogi st woul d have
in the field without doing actual soil classification
testing of the type that you require. There are other
field neasurements that people make in doing the
| oggi ng of the sanple, isn't that correct?

MR CLAY: Actually, I'mnot sure about that.

MR. RIESER. Ckay. So issues such as -- so
t he answer -- okay, never nmind

Ckay. | understand.
Going on to the next point. This was with regard
to 732.307(d)(2)(B), and | said: "Here, we were

concerned with the requirenent to calculate a yield
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val ue even though Doug Cl ay acknow edged in his
testinmony that this value would not be meaningful if
there was no water bearing strata in the boring. He
al so testified that the cal cul ated val ue ni ght
elinmnate a site fromconsideration as a No Further
Action site even if there was no water to produce a
yield. W suggest the follow ng addition to be
inserted after the sentence which begins 'Vell yield
shoul d be deternmined ...""

This was the additional |anguage. "If the boring
does not accumrul ate water after conpletion of the
drilling, the yield does not have to be cal cul ated."

That's the conclusion of the additional proposal

"This would also require the following addition to
the end of 732.307(d)(3)(QO:"

This was ny proposed | anguage which was in
parentheses: "(unless the calculation of a yield has
been excluded pursuant to Section 732.307(d)(2)(B)."
And that was cl osed parent heses.

MR. CLAY: W believe that it is inportant to
provide both the hydraulic conductivity and yield
nunmbers for each unit. You do a field measurenent or
| ab measurement to test -- to do either the yield or

the hydraulic conductivity and then calcul ate the
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other fromthat.

In M. Rieser's proposal, just because a unit does
not accumul ate water doesn't mnean that at sone point
there won't be water in that unit. This doesn't
account for seasonal fluctuation of groundwater
el evations. W believe that the calculation is very
simple. As one of ny geologists has stated, it's a
two-m nute calculation if you' ve got the hydraulic
conductivity to calculate the yield. And to make a
denonstration that seasonal fluctuation is not an
i ssue is probably nore resource intensive and takes
nore tine and is nore costly than sinply doing the
calculation. So, we would like to see both the yield
and hydraulic conductivity provided to the Agency in
all cases.

Let me also just real briefly in layman's terns
define the two terns. Yield is a ratio of volune of
wat er that a given mass of saturated rock or soil wll
yield by gravity to a volune of that nass, and the
hydraulic conductivity is the ability of the substance
to conduct a fluid.

MR. RIESER. At the last hearing | asked a
series of questions about providing the analytica

nmet hods whi ch the Agency woul d recogni ze in
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calculating the yield. |s the Agency prepared to do

t hat today?

MR. CLAY: Yeah. There's -- 1've got -- the
nost conmmon ones the Agency has seen are -- and |'m
going to spell these -- Bouwer and Rice Equation

B-o-u-we-r and R-i-c-e, Theis, T-h-e-i-s, which is a
di fferent equation, the Hantush-Jacob

H a-n-t-u-s-h-J-a-c-0-b, Theim Equation, T-h-e-i-m
and the -- I'mjust going to spell this one
Hv-0-r-s-1-e-v Equation. Those are the ones the
Agency sees nost often, but there are numerous other
equations that woul d be acceptable.

MR. RIESER. So derivations of equations
based on any of those woul d be acceptabl e?

MR CLAY: The Agency woul d have to eval uate
those derivations, but they potentially could be
accept abl e, yes.

MR. RIESER. So even though your testinony
was that it's not nmeaningful to calculate yield for a
dry zone and even though that cal cul ati on m ght knock
a facility out frombeing a No Further Action
facility, you still believe that that should be done
and that should be a basis for determning that a site

is not a No Further Action facility?
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MR CLAY: Yes, because the seasona
variation is not taken into account. So even though
there is no water in that unit at a given time does
not mean there will not be water at another point in
time.

MR. RIESER. And the reason yield is even an
issue in this context is based on the inportation of
the Board's definition of what is a Cass |
groundwat er from Part 620, correct?

MR CLAY: | believe that that's where the
condi ti ons under which you'd do a Method --

HEARI NG OFFI CER Tl PSORD: Doug, can you speak
up? We have a noise source up here, and when you turn
your head, we |ose your voice conpletely.

MR CLAY: Okay, |'msorry.

| believe from620 is where many of the
requi renents for a Method Two denonstration, including
the yield and hydraulic conductivity, were derived
from yes

MR. RIESER Isn't the | anguage for what
constitutes a Method Two No Further Action site taken
directly from 6207

MR CLAY: | think there were sone wordi ng

changes, but, yes, it was derived from 620.
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MR. RIESER. And the | anguage in 620 is being
applied to an actual water-bearing aquifer, correct?

MR. CLAY: Yes.

MR. RIESER. Thank you

HEARI NG OFFI CER Tl PSORD:  Any ot her
fol |l ow up?

kay, M. Rieser, would you like to continue?

MR RIESER  The next issue was
732.307(j) (1), which I think the Agency addressed
satisfactorily in its errata. 1'mgoing to | eave that
one. That was number 3.

Nurmber 4 was with respect to 732.312(a)(1), and
said: "To codify Doug Clay's testinobny that this
el ection can be made at any tine, we propose the
followi ng sentence to be added at the end of this
subsection:”

The proposed | anguage was: "Such election may be
made at any time until the Agency issues a No Further
Remedi ation Letter."

And | added that: "You nay wish to add a Board
note which indicates that the Agency will not
rei nburse the cost of performing nore than one nethod
of site classification."

MR. CLAY: W agree with the statenent in the
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proposed changes.

MR. RIESER. So you're going to propose a
subsequent errata which enbodi es those changes?

MR. CLAY: Yes. And | think it is a good
idea to include that Board note if at all possible.

MR. RIESER. Thank you

My next proposal was with regard to 732.312(c).

And what | said was: "The use of the phrase 'physica
soil classification' is inappropriate since it is a
statutorily defined termwhich refers to the tasks
necessary to conpare the soil to the Berg map.
Al t hough the regulation contains a slightly different
definition, the connotation and connection with the
tasks defined in Section 732.307 is still very strong.
Yet as Doug Clay acknow edged, the tasks outlined in
Section 307 would not be required for soils under this
section. W propose deleting the term' physical soi
classification' and substituting soil investigation."

MR KING W don't think this is a good
change. We were very specific in the reason why we
pi cked physical soil classification and that was
because it's really consistent with the Board's
authority. Unless this -- the Board's authority to

del i neate an additional Method Three, as we've kind of
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called this, cones from57.7(b)(6) of the Act. And
there's a specific reference there to authorizing the
Board to adopt additional nethods for purposes of
physical soil classification. And if we take out that
termhere and substitute sonething else, then | think
it throws into question the Board's authority to even
adopt Met hod Three.

MR RIESER So the issue is not that -- not
that the investigation required for soils under 312 is
-- let me start over.

You agree that the investigation required under
Section 312 for soils is different than the
i nvestigation required under 307, correct?

MR KING That's correct.

MR. RIESER And so the concern wi th making
the change is because the -- not using the term
physical soil classification mght call into question
the Board's authority to adopt this Section 312?

MR, KING That's correct.

MR RIESER  Ckay, thank you

My next coment was on 732.403(i), which had to do
with -- which the Agency addressed in its errata. |
had a sinpler suggestion, and | may just put that

before the Board in our posthearing coments rather

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

23

than burdening here. | think ny |anguage is sinpler,
but their I anguage acconplishes the sanme goal.

My next coment was on Section 732.503(f), which
said: "W propose adding |anguage to clarify that a
report rejected by operation of |aw can be
resubnmitted. W suggest the follow ng | anguage to be
pl aced at the end of this section:"

W proposed: "Any plan or report rejected by
operation of |law nay be resubmitted by the owner or
operator."

MR. CLAY: The Agency concurs with that. W
may al so suggest in the next errata that we add the
90- day extensi on wordi ng, too.

MR RIESER  Thank you

My next coment was with respect to 732.703(b),
which has to do with the copy of a recorded docunent.
And the Agency made a change in its errata, but | have
a concern with that that | -- makes me want to just
read in what | had, and then we'll go fromthere.

Section 732.703(b). "W discussed at the hearing
that the Agency woul d accept a copy of the recorded
docunent so long as it reflected the various stanps
fromthe Recorder's office indicating it had been

recorded. Your proposed revision still requires a
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"official' copy which inplies that the copy of the
original nust be obtained fromthe Recorder's office
despite ny understanding of the testinmony that this
was not necessary. W suggest that the Agency add
after 'certified the phrase or accurate."

MR. KING Wat we're |looking for is -- and
maybe it's just kind of stumbling around the rea
nmeani ng of this | anguage. Wat we want is a copy that
shows it's been filed with the Recorder and so we see
that we have that comi ng back to us and we put it in
our records and it shows that there's -- it was in
fact filed and it's got that original -- origina
stanp on it as having been filed. That's the issue
for us and that's what we woul d consi der sonething to
be accurate and official. So basically a file-stanped
copy.

MR RIESER Is it correct that the Agency
does not want a -- is not requiring an additiona
docunment from the Recorder's office verifying the
authenticity of the copy that they are receiving?

MR KING Right. That's correct. Just so
it's a file-stanped copy. W don't have to have a
separate certification.

MR. RIESER. So a person could take a copy of
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their original recorded docunment, make a copy of that
that reflected all the stanps indicating that it had
been recorded and subnmit that to the Agency and that
will be acceptable.

MR. KING W want an original stanp. W
want an original stanmp on it.

MR. RIESER. So you want the origina
docunent .

MR KING No. W want -- we want a docunent
that shows an original stanmp on it.

MR RIESER  Ckay.

HEARI NG OFFI CER TI PSORD: M. King, would it
be acceptable if soneone just took in two copies, one
to give and |l eave with the clerk, and the second to
have it stanped?

MR. KING Yes, exactly. That's what

MR RIESER Wuld a certification
fromthe PE that the document had been filed be
adequat e?

MR. KING No.

MR R ESER Al right. M next point was on
732.704(a)(4), and this is with respect to the voiding

of the NFR |l etter based on additional information
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And | think there was a real issue with this because
there was testinony that this could be done on the
basis of identification of contami nant levels in
excess of Tier 1 residential values fromPart 742
regul ations. And | had nunerous problens with -- the
I1l1inois Petrol eum Council had numerous problenms with
that, which | addressed.

First of all, in the testinony before the Board on
Part 740, M. Eastep of the Agency testified that it
woul d take sonething nore than nere exceedences of
Tier 1. It would take a site evaluation based on a
review of all pathways and conditions at the site
before the Agency would void a letter under NF --
under the analog to the sane section under proposed
Part 740 rul es.

And it struck ne that with these regul ations there
was even nore need to be restrictive about the
condi tions under which you could void an NFR letter.

| said: "First, it should be clear that NFR
letters issued to NFA or Low Priority sites that are
deened conpl ete based on the statutory criteria scheme
cannot be voi ded under this subsection, with the one
exception of NFA sites at which there is a finding of

groundwat er exceedences under Section 732.302(b). To
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do otherwi se would violate the direct |egislative
finding as to how those sites should be resol ved and
create vast uncertainty as to the finality of those
NFR letters."

In other words, those sites may exceed the Parts
732.

"The second issue is that those letters are based
on very specific releases fromidentified units and
are even nore narrowWy focused than the 'focused' site
i nvestigations are handled in 35 IIl1. Adm Code 740."

Here we know the source, we know the contam nants
involved in the rel ease, so you don't have a concern
that you would have under the Site Renedi ation Act
that there would be unidentified contam nants from an
uni dentified source. The Agency would be giving a
broader NFR l etter than woul d be necessary or
appropriate under actual site conditions.

| propose to the Agency that they delete this
section entirely, because it really wasn't applicable
to the tank program The Agency can obviously propose
to the Board to void a letter based on fraud or
nm srepresentation of the conditions, but to delete a
-- to void an NFR | etter because additiona

contam nants were found sinply because they exceeded
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Tier 1 values was just inappropriate and inconsistent
with the statute.

It would still be ny recommendati on that the
Agency consi der proposing that this section be
del et ed.

MR. KING | thought the points that M.

Ri eser raised were all valid ones for consideration
and eval uation except the |ast one, because | don't
think we should go so far as to deleting the concept.
We have conme up with some additional |anguage which
we've intended to kind of nmeet the concerns that were
rai sed and yet still maintain the concept that was in
t he proposal

This woul d be | anguage that we woul d propose as
part of a second errata. |1'mgoing to read the
| anguage of this proposed section and |'Il indicate
which is new | anguage as |I'mreading through it.

It's Section 732.704(a)(4). Subsequent discovery

of -- and then there woul d be an added word --
i ndi cator contam nants -- and then we're going to add
the phrase -- related to the occurrence upon which the

No Further Renediation Letter was based but which were
-- and then we continue with the rest of the section,

which says -- not identified as part of the
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i nvestigative or remedial activities upon which the
i ssuance of the No Further Remediation Letter was
based that pose a threat to human health or the
envi ronnent .

What we saw as being the critical concern of the
comrents that were brought forward was that it needed
to -- we needed to nake sure that we were -- we were
narrowi ng the application of this concept to the
occurrence that was originally dealt with, that was
originally reported, and which the renedi ation efforts
addressed. So that's why we added this | anguage of
being related to the occurrence.

So that it's clear, if, for instance, if you have
subsequent di scovery of contam nants that were not
related to that occurrence, well, that would not be
cause to void the NFR | etter that was issued. That
woul d sinply be another occurrence that woul d have to
be renedi at ed.

Similarly, if you had a situation where you had
identified -- you'd done an investigation and you
identified contam nants and then you have a subsequent
di scovery of contaminants that were already part of
that investigation, well, that wouldn't be cause for

No Further Renedi ation -- voidance of a No Further
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Renedi ation Letter, either

But if you did have a situation, for instance,
where the owner/operator had totally mischaracterized
the extent of the contam nation and it was related to
the rel ease that was reported, then that would be the
kind of situation where it would be a subsequent
di scovery that would fall within the context of being
voi dabl e relative to the No Further Renediation Letter
on which it was based.

The | anguage here continues to tal k about posing a
threat to human health or the environnent, so | don't
think just an exceedence of the Tier 1 nunbers would
automatically put anybody into that kind of situation.
It would have to be evaluated on a site-specific
basi s.

MR RIESER  Just taking out the | ast point
first, what would the factors be -- what factors woul d
be used in eval uating?

HEARI NG OFFI CER TI PSORD: M. Rieser, could
you speak up?

MR RIESER. |'msorry.

Taking the last point first, what factors would be
used i n making that eval uation?

MR. KING W'd have to | ook at how high the
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| evel s were, what potential receptors could be
i npact ed, what potential mgration pathways woul d be
in existence, the kind of site-specific factors that
we envi sion using under the Part 742 rules.

MR RIESER And the Part 740 rules, correct?
7407?

MR KING | said 742

MR. RIESER. Ckay. | see. But also the sane
as the factors you would use in voiding NFR letters
under Part 740, which --
KING Ch, yes, that's correct.

RIESER -- contains the sanme | anguage.

2 33

KING That's correct.
MR. RIESER  The | anguage says subsequent to
di scovery of indicator contaninants related to the
occurrence but which were not identified as part of
the investigation. So if there was a gasoline tank
and BETX were the indicator contaninants that were
identified, and subsequently PNAs or used oi
i ndi cator contam nants were identified at the site,
woul d that be a basis for voiding the NFR letter?
MR KING No, that wouldn't be. Again,
you'd have to -- unless -- unless there was a

situation where the -- for instance, the contam nants
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in the tank were originally nischaracterized.

MR. RIESER If -- going back to the exanple
of a gasoline tank, if you had a gasoline tank which
had a release and the site was deternmined to be an NFA
site based on the soil geol ogy according to Method One
or Method Two, and a subsequent owner determ ned that
there were gasoline constituents on the site, and it
was only soil contam nation, but let's say it was
significant soil contam nation, would that be a basis
for voiding the NFR letter?

MR. KING It would depend on whether that --
whet her those contanminants were there related to the
occurrence that was originally nanaged.

MR RIESER Wl |, again, assuming that they
are only the indicator contani nants associated with
t he gasoline tank.

MR KING Well, you still could have -- you
still could have gasoline contami nation on a site that
was not -- that was there but not as the result of a
specific rel ease that had been dealt with previously
under the tank program And if that -- that
contam nati on was found, that would not subject the
letter to be voided.

MR. RIESER. If that contami nation was part
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of the original release, that would not be subject to
bei ng voi ded?

MR KING If it was part of the origina
rel ease, yes, it would.

MR RIESER |I'msorry, | m sunderstand.

MR. KING Let me give you a different
exanple. For instance, if you had a rel ease fromtank
one and that's all you addressed, and you cl eaned up
that contamination and that was -- the BETX was the
i ndi cator contam nants. |f on another part of the
site, atotally different tank field, you could have
anot her tank there, which is kind of conmmon, you could
also find BETX there if it was a gasoline tank. |If
you found that BETX, that would be a totally separate
release. It wouldn't have any effect on the first NFR
letter.

MR RIESER Ckay, | understand. So that
first NFR letter wouldn't be voidabl e based on that
second release, is that correct?

MR, KING That's correct. It would not be
voi dabl e.

MR. RIESER. Thank you

HEARI NG OFFI CER TI PSORD: M. Watson.

MR. WATSON: For the record, ny nane is John
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Wat son from Gardner, Carton & Dougl as.

| don't know -- at least in my mind, | don't know
if we've resolved the issue fully, and | guess what
I'm hearing you say is that you can have a site that
you've got a No Further Action determination or a Low
Priority determ nation, both of which say that or both
of which are based upon conditions unrelated to soi
contam nation. |Is that right?

I mean if you've got sites where -- | mean for No
Furt her Action, basically you | ook at the geol ogy, and
if you can confirmthe appropriate geol ogy for your
site, arguably you have no obligation to do any
sanpling; and therefore, soil contam nation cannot be
a relevant factor in determning No Further Action
determi nation. Correct?

MR. KING No, that would not be a proper
characterization of what's required.

MR CLAY: There are other factors besides
the geol ogy of the site that need to be taken into
account .

MR WATSON: Right.

MR. CLAY: And in npst cases, investigation
of migration pathways does require soil sanpling.

MR. WATSON: Under the No Further -- under
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the No Further Action site classification?

MR. CLAY: Right.

MR. WATSON: And then you have the Low
Priority site classification which says you | ook at
your geol ogy and then you -- if you don't have
groundwat er exceedences and you satisfy sonme ot her
criteria, then you're also not required to do any
sanpling at that point.

MR KING That's not correct, either. You
still have the sane -- you still are to address al
five pathways.

MR WATSON: So it's your position then that
No Further Action determ nations and Low Priority site
classifications are dependent upon the |evels of
contaminants in the soil?

MR KING No, | don't think that's correct.

MR CLAY: | would say that the |evel of
contamination in the soil --

HEARI NG OFFI CER Tl PSORD: Doug, we're | osing
you agai n.

MR. CLAY: |'msorry.

The |l evel of contamination in the soil is not a
factor for a No Further Action site or Low Priority

site. There are other factors that need to be taken
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into account, but the degree of contam nation, as |ong
as it's not free product, is not part of that
eval uati on.

MR. WATSON: Ckay. So then how can it be
appropriate under a voidance -- under 704 to have the
voi dance of a No Further Renediation Letter be
dependent upon the exi stence of contamination in the
soil for No Further Action and Low Priority sites?

MR KING Well --

MR WATSON:  And | guess let ne just say that
just to conplete the record, what we have proposed is
| anguage at the end of 704(a)(4) which says that you
can void a No Further Action letter -- No Further
Remedi ation Letter to the extent that you find
addi ti onal contaminants which are directly related to
the rel ease that pose a threat to human health or the
environnent, and what we've proposed is "as defined by
the particular criteria upon which the No Further
Remedi ati on deterninati on was based."

And | guess what we're trying to get at there is
if soil -- if contamination levels in the soil are not
rel evant
to a No Further Action and Low Priority determnation

we believe that those -- that soil contam nati on can
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al so not be relevant for voiding the No Further
Remedi ati on Letter when you're tal king about those two
cl asses of sites.

HEARI NG OFFI CER Tl PSORD: For the record | et
me point out that M. Watson is referring to what is
in point nunmber 5 on Exhibit 3.

MR. WATSON: Thank you

MR KING Well, to do what you're suggesting
then, I'mnot sure -- when you say is defined by the
particular criteria upon which the No Further
Remedi ati on determi nati on was based, well, every --
it's -- every No Further Renediation deternination is
based upon conpliance with all of the applicable
criteria. So | mean you have to conply with all the
criteria. So I'mnot sure what this really neans.

MR WATSON:  Well, | nean |'mnot professing
that the language is all that great, but | guess, you
know, the concept | think is an inportant one. And
think M. Clay has said that if soil contanmination is
not relevant to the issuance of the No Further
Remedi ation Letter, then we ought to devel op a system
where if you're going to void that No Further
Remedi ation Letter, the levels of soil contam nation

shoul d al so not be relevant to that determ nation. |
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mean isn't that fair?

MR KING Wwell, I --

MR. WATSON: Because we're going to get --
we're going to have sites where it's a No Further
Action site, there's been no sanmpling in the soil, and
then maybe a new owner cones in, puts a -- you know,
takes a sanpl e perhaps as part of the due diligence
before the acquisition, cones up with huge benzene
nunbers above the Tier 1 levels, and then they want to
go back to the State and reopen this thing. And
guess it's not so much a concern on the part of
what - -

MR KING | don't see that would be -- what
you just described as a reason to void the NFR letter
under what we've got proposed here.

MR WATSON:  Why not? | nean --

MR KING Well, as | was saying, that --
this -- and | think your conments really pointed this
out as well. The issue is whether the contamni nation
is related to the occurrence upon which the letter was
based.

MR WATSON: Well, | mean what if it --

MR. KING Just because you find

cont ami nati on somewhere on a site doesn't say anything
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about whether that was related to a specific
occurrence. |If a guy takes a sanmple at a foot bel ow
the surface and the NFR | etter was based on a tank
rel ease at ten feet below the surface --

MR. WATSON: Right.

MR KING -- | don't know what that says
about anything as far as that sanple near the surface.

MR. WATSON: Right. But put it in the
context of a clearly related incident. | mean there
are going to be No Further Action sites, again, where
you perhaps know that there's been a release fromthe
tank, yet the geology is appropriate for a No Further
Action determination without doing any soil sanpling.
Then again, a new owner cones in, takes a soil sanple,
finds that, yeah, there is contam nation -- benzene
contamination in the soil that is related to the tank
release. It's way above Tier 1 nunbers, which I think
everyone understands will, in fact, exist nost |ikely,
given that that benzene nunber is so |low, and then al
of a sudden, you know, they're running to the State
saying, well, we've got to void this No Further Action
determ nation. And what they're saying is --

MR. KING Then | wouldn't agree that's not

consistent with the [ anguage we've got here. Because,
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again, if those contamination |evels were identified
as part of the investigative or remedial activities,
then there wouldn't be a reason for voiding the
letter.

MR. WATSON: But they never would -- | guess
what |'msaying is they never would be in the case of
a No Further Renediation site because there isn't a
requirenent to do -- you do your 50 foot boring to
confirmthe geol ogy and then you're done.

MR KING Inmy nmindyoure really -- you're
really suggesting that we change the drafting of this
rul e based on a hypothetical case that | see as being,
| don't know, so rare that | don't knowif we'll ever
even run into it. Because you're always going to have
sone kind of soil sanpling that's going to show
sonet hi ng about what the |level of contam nants are
there. So | mean you're presupposing that that's not
going to be the case and | -- I'mjust trying to
figure out when that would be the case

MR. WATSON: | guess | would disagree with
you on that. | think that this is a situation that
has conme up a lot and we anticipate certainly wll
come up with a lot in No Further Renediation and Low

Priority sites. And | guess what we would |ike the
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Agency -- because the Agency has said here today that
soil -- the levels of contamination in the soil is not

rel evant to a No Further Renedi ation or Low Priority

determ nation, | guess --
MR KING | don't think we said that.
MR WATSON: | believe that that's what M.

Clay said. But in any event, we believe that it mnust
be that voiding the no further determ nation -- in
voi ding the no further determ nation you cannot rely
on those soil contam nation nunbers because they are
not relevant to the original deternination

HEARI NG OFFI CER TI PSORD: Are there any
further questions or comrent on this issue?

DR G RARD: Could | just ask a clarifying
question of M. King?

It seems like the inportant issue here is what
factors is the Agency going to | ook at in making that
det ermi nati on about whether sonething poses a threat
to human health or the environnent, and | think |'ve
heard about five factors mentioned in the
back-and-forth discussion in the |ast severa
guesti ons.

These site-specific factors then would be, one

woul d be contami nant levels; two would be potentia
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receptors; three would be potential migration
pat hways; a fourth would be history of the site; and a
fifth woul d be geol ogy of the site, including any soi
sanpl i ng.

Now, are there other factors that you woul d | ook
at in determ ni ng whether sone new y-identified
i ndi cator contam nant poses a threat to human health
or the environnent?

MR. KING | think generically those are
pretty conprehensive. W were just comenting that
there night also be an issue of groundwater
contamination. | think we talked about potentia
receptors that would -- | guess that would al so
i nclude I and use, potential exposures.

DR. G RARD: Thank you.

MR WATSON: | just -- | just want to get
this at least clear in my mind as to what your
position is, M. King, on what do you believe in terns
of a No Further Renediation site -- what is the basis
for your understanding that the | evel of contam nants
in the soil is somehow relevant to that deternination?

MR KING Wuld you repeat the question?

MR. WATSON: The question is, what is your

understanding as to the rel evance of contam nation --
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petrol eum contam nation in the soil at a No Further
Renedi ation site?

M5. ROBINSON: Do you mean No Further Action

site?
MR WATSON: Yes, | do.
MS. ROBI NSON: Based on classification?
MR. WATSON: Based on -- right. Under
732. 302.

MR. KING Are we talking about this in the
context of 732.704(a)(4) or are you broadening this to
sonme context? |'ve been trying to focus ny answers
specifically on this issue of voidability, and you're
phrasing the question, | think, in a nmuch broader
fashi on.

MR WATSON: Ckay. I'msorry. | want to --
what | want to focus on is 732.302, which are the
criteria for establishing a No Further Action site
classification. And | was wondering --.

HEARI NG OFFI CER TI PSORD: Excuse ne. M.

Wat son, before we go back to 732.302, | think first we
need to finish with 732.704 and be sure that we're
clear on where we are with 732.704. Because you're
taki ng us back somewhere that was covered at the first

hearing, and you may have sone additional questions in
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your exhibit, but I would like to close one issue
before we go back to other issues.

MR. WATSON:  Ckay.

HEARI NG OFFI CER TIPSORD: | realize they're
connected but -- if that's not a problem

MR. WATSON: The reason |I'm asking the
guestion is because it relates to 704 in ny mnd, but
if you want ne to reserve that, |'m happy to do that.

HEARI NG OFFI CER TI PSORD: Yeah. | would
prefer that we finish up with 704 so that we don't go
off on a lot of different areas.

MR. WATSON:  Sorry.

HEARI NG OFFI CER TI PSORD: |s there anything
further on 7047

MR FEINEN: | just have a question about
when a No Further Renedi ation Letter is issued, yet

it's done based on everything but doing sanpling of

the soil. So according to your 704, soil sanpling was
not one of the reasons why the letter was issued. |If
| ater someone does find and -- go out and does sanple

and does find the high BETX, since the letter wasn't
i ssued based upon sanpling, how would that be a reason
to avoid that -- or void that renediation letter?

MR. KING The issue in ny nmind is whether
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that additional information is related to the
occurrence upon which the letter was based.

MR FEINEN: So if it was but it wasn't
required in the issuance of the No Further Remediation
Letter?

MR KING If that additional information
shows that sonmehow the extent of contanination
relative to the original release, that it was
m scharacteri zed, okay, that the contam nation that
was found as a part of looking at the release the
first time, sonebody goes back in and finds out that
-- through additional sanpling or whatever, finds out
that that extent of contanination was highly
nmi scharacterized, you then nay have a situation where
you have sonething el se that needs to be eval uated.
Maybe now you have another problemw th migratory
pat hways.

MR. FEINEN: Well, is it possible for a No
Further Remediation Letter to be issued without
sanpling to be done?

MR CLAY: It's -- | guess it's possible, but
| mean there's usually at |east sanpling done for
nmigration pat hways, natural or nman-nade nigration

pat hways. So usually there is some sanpling done for
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those purposes. But it's not to determine the --

MR FEINEN: Extent of the contam nation

MR. CLAY: -- concentration necessarily at
any given point. It's nore to evaluate natural and
man- made pat hways.

MR. FEINEN. So | guess I'mtrying to figure
out if a renediation letter can be based on
information that doesn't include the extent or the
| evel of BETX out there and if that's true and then
soneone el se conmes out | ater and does sanpling for the
| evel of contanination of BETX and says it's high, how
can we go back and say, well, we're voiding your No
Furt her Renedi ation Letter because now somethi ng of
which we didn't need originally to base that letter on
is nowtelling us we shoul dn't have issued that

letter?

2

KING | would agree with you

2

FEI NEN:  Ckay.

MR. KING But again, what | was trying to
point out is what you're using that information
relative to. You can't just void the letter based on
that information, but what does that information tel
you as to what transpired relative to the information

subnitted concerning that rel ease.
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MS. ROBINSON: | don't believe we have
anyt hi ng further.

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?

DR G RARD: Well, 1'd like to ask a question
that | think hopefully may clarify this.

If soil sanpling is done and you come up with a
contam nant |evel, that contami nant |evel by itself
woul d not be reason to void the No Further Renediation
Letter because you would then -- you would al so | ook
at these other factors that we've just naned. You
woul d | ook at potential receptors, potential migration
pat hways, history of the site, geology of the site,
| and use, groundwater. |Is that correct?

MR KING That's correct.

DR GRARD: It's not just the level itself.

MR KING That's correct.

DR. G RARD: Thank you.

HEARI NG OFFI CER TI PSORD:  Any further on Part
732.7047?

kay, seeing none, M. Watson, if you would Iike
to back up to 302.

MR. WATSON: Let ne just ask one nore. |
think that the follow up that we've had subsequent to

my questions was sufficient to clarify, | think, what
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the requirenents are under --
HEARI NG OFFI CER TI PSORD:  Speak up
MR, WATSON: |'m sorry.

I think that the clarification that was provided
was sufficient to satisfy ny questions on sonme of the
confusion that | had, but let me ask one nore
guesti on.

At a No Further Action site which is based on
geol ogy under 704, what would be the factors that one
could -- would you look at all the factors that M.
Grard had identified in determ ning whether or not a
No Further Renediation Letter would be voided or would
you focus only on the geol ogi cal information that
woul d be called for under 732.3027?

MR. KING You'd be |looking at all of those

factors. Now, just -- again, just to make sure we
don't get -- you know, you can have an NFA site for
geol ogy, but to get an NFR letter you still have to

| ook at the other pathway issues. Just so that's
cl ear.

MR. WATSON: And those ot her pathway issues
that you're referring to, those are set forth in
732.302?

MR KING That's correct.
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MR. WATSON: Ckay. |'ve got nothing further

HEARI NG OFFI CER TI PSORD: Okay. Then if it's
all right with the Agency, let's nove ahead to a
di scussion of the letter presented as Exhibit Nunber 3
from Gardner, Carton & Dougl as.

M. Watson, in looking at this, | believe point
nunber 3 is the only issue that wasn't already
covered. Would you agree with that? O do you have
sonme followup on sone of the others?

MR WATSON: No, | think that's fine. 3 and
4 1 believe.

HEARI NG OFFI CER TI PSORD: Ckay. Okay.

MR WATSON: 3 relates to the provision in
the draft -- the proposed regulations that sets forth
the instances where the site work can be deferred, and
specifically there's an exception in the proposed
regul ati ons where there's a threat to human health or
t he environnent through m gratory pathways.

I think it was pretty clear at the first hearing
that M. Cday had indicated that in | ooking at that
threat to human health or the environnent that would
be done through an examnination of the factors set
forth at 732.307(g). And | guess we were wondering

whet her or not for clarification purposes we could add
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a reference to that section.

MR CLAY: Yes, we can add that. W'l
include that in our next errata sheet.

MR WATSON:  And nunber 4 related to Section
732.503(f) and 732.701(c), and this is relating to
appeal s fromthe denial by operation of law. And |
guess one of the questions that we had was can the
Agency propose sone | anguage under which we woul d have
a -- the State would be obligated to set forth the
bases for their denial so we could have, you know --
on appeal we could know what we were appealing, as
opposed to in the circunstances presented in the
proposed regul ati ons where there's a denial and
there's no bases given for the denial?

M5. ROBINSON: |I'mnot sure if maybe we
al ready answered this question when it cane in from
the context of M. Rieser's questions. But | think
besides allowing for resubmittal, M. Cay stated that
we woul d al so put in some | anguage about 90-day
extensions. Does that help resolve the issue?

MR WATSON: | think so.

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?

MR WATSON: |'ve got nothing further. Thank

you.
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HEARI NG OFFI CER TI PSORD: Is there anything
further of the Agency at this tine?

MR RIESER | do have an additiona
guestion, sonething that | just want to clarify from
the last hearing if | can.

I just want to clarify that for Method Three the
point of -- for a Method Three site, which would be a
site eval uated under Section 732.312, the point of
conpliance for a Method Three -- that type of site is
at the point of human exposure defined under Part 742,
which in the instance of a -- if there was an
institutional control, it would be the edge of the
institutional control, which would typically be the
property boundary. |Is that correct?

MR. KING No.

MR. RIESER. Answer this one again then
Gary.

MR KING The point of conmpliance is stil
going to be at 200 feet or the property line. The
poi nt of human exposure by noving that may all ow you
to establish a different nunber at your point of
conpliance than what otherw se nay be the case.

MR RIESER Ckay. Under Section 307 --

thank you for that clarification.
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Under Section 307(j)(1), there's been a slight
anendment to this, but 1'll read the origina
proposal, which is: "The Licensed Professiona
Engi neer shall performa groundwater investigation in
accordance with this subsection to deterni ne whether
an applicabl e indicator contam nant groundwater
qual ity standard has been exceeded at the property
boundary or 200 feet fromthe excavation, whichever is
less, as a result of the UST rel ease of petrol eum™

If you |l ook back to Section 312, when we tal ked
about the scope of the groundwater investigation,
there was a reference back to 307(j)(1), that section
Wien | asked Doug Clay at the | ast hearing regarding
the extent of that investigation, he said yes, that
was the same investigation required under 312.

Wuld you -- I'msorry, under 307. Wuld you
agree that you would only have to eval uate groundwater
consistent with the deternination of what the
conpliance value was at the conpliance point as you
described it and not just exceedences of the Tier 1
| evel s at that point?

MR. KING | would say no. Because the issue
-- there's -- in nmy mind the process is you're doing

an investigation and what is the criteria for doing
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the investigation. Oay? The criteria for doing the
i nvestigation are and should be different than what
may be the criteria for -- relative to the conpliance
poi nt, what |evel you have to meet. Because otherw se
-- otherw se, you wouldn't know how you started the
process. Because 312 is really envisioning that
you're going to end up using Part 742 to develop a
renedi ati on objective. Well, how do you even start
that unl ess you know what your starting point is. And
the starting point is the water -- the groundwater
standards at the 200 feet issue.

MR RIESER Ckay. Let ne ask it another
way. 307(j)(1l) tal ks about the purpose of the
groundwat er investigation is to determnine whether an
appl i cabl e i ndi cator contamni nant groundwater quality
standard has been exceeded at a certain point. Is it
accurate that the applicable indicator contani nant
groundwat er quality standard under 312 can be a
groundwat er quality standard determni ned according to
Part 7427

MR. KING Yes.

MR. RIESER. Thank you

HEARI NG OFFI CER Tl PSORD:  Any further

guestions?
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requested the Agency to provide copies of our forns.

We have a couple copies for you. How many do you

need?

HEARI NG OFFI CER TI PSORD: Wy don't we enter

them as an exhibit,

group exhibit.

M5. ROBI NSON:  Ckay.

if that's all right with you,

HEARI NG OFFI CER TI PSORD:  We'Il call it

Exhi bi t Nunber 6.

( Exhi bi t
MS. ROBI NSON:  Ckay.

of extra copies al

as Exhi bit Nunber

Nunber 6 adnmitted.)

as

"1l give you a couple

so. |If you could mark one of those

6, please

If at any tine there's a necessity for changing

the forms, you know, | don't

approval for that,
So --
MR CLAY:

printing for a |arge nunber of those,

know t hat we need Board

but this is what we have to date

We are getting ready to go to

times that we change the forms just because it's,

but there are

you

know, a better way to do it or we get conments from
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the regul ated community. And so those changes aren't
subject to Board approval. 1Is that correct?

HEARI NG OFFI CER TIPSORD: At this point in
time my answer to that would be | do not anticipate
that the Board would include these as a part of the
regul ation. And as such, they are | EPA forms, not
Board forns.

MR, CLAY: Ckay.

MS. ROBINSON: And as a second matter, the
Board had requested that we provide a |ist of new
appeal points based on the anmendrments. Wyuld you like
me to do that at this time verbally or would you |ike
me to do that in final comrents?

HEARI NG OFFI CER Tl PSORD: Wi chever is nore
confortable for you. Final comrents is fine or we can
put it on the record here. Probably final comrents is
best so we have hard copy, | think.

MR RIESER Actually, if it's not long, |
woul dn't mind hearing it now so if there's sonething
we disagree with, it can be addressed at the -- it can
be addressed in our coments as well.

HEARI NG OFFI CER TI PSORD: Good point, M.

Ri eser.

MS. ROBINSON: Ckay. The first one is
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Section 732.202(g), which has to do with the Agency
approval of special circunstances warranting
continuing corrective action beyond 45 days.

The second section is 732.202 -- one noment. Also
Section 202(g), but dealing with the issue of Agency
determ nati on of whether costs incurred beyond 45 days
after a release confirmation are eligible for
rei nbur senent.

The third section would be 302(b) regardi ng Agency
reclassification of a site as High Priority if
groundwat er investigation confirms exceedence of
appl i cabl e indicator contani nant objectives.

The fourth would be Section 307(j)(6)(C regarding
Agency rejection of a site-specific evaluation to
denonstrate that a groundwater investigation should
not be required.

The fifth would be regarding Section 312(j) on
Agency approval, rejection, or requirenent of
nodi fication of any plan or report subnitted pursuant
to Section 312.

The next one woul d be regardi ng 312(1), Agency
approval, rejection, or requirement of nodification of
an anended site classification plan or associ ated

budget pl an.
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The next one is regarding Section 608(b), Agency
det ermi nati on of which nethod of apportionment of
costs will be nost favorable to the owner or operator

Section 701(c) regardi ng Agency denial of a No
Furt her Renedi ation Letter

704(b) and (c) regarding Agency action to void
previously issued No Further Renediation Letters.

And then there's two nmore that are questionable
that we could be open to conment on.

One is 307(j)(3), which is Agency approval of a
request to place groundwater monitoring wells further
fromthe property boundary or UST system

And Section 404(b)(4) regardi ng Agency approval of
suf ficiency of an engineered barrier relied upon to
achi eve conpliance with renedi ati on obj ecti ves.

And I'I1l, again, address those in final conments
so you have themin witing.

HEARI NG OFFI CER TI PSORD: Thank you, Ms.

Robi nson.

MR. RIESER. M. Robinson, with respect to
the last two, wouldn't those be part of a filed plan
ei ther an investigation plan or renedial action
conpl etion plan?

M5. ROBINSON: Yes, they would. But because
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they're new amendnents, it's sort of a twi st on the
al ready appeal point of rejecting or requiring

nmodi fication of a plan. So I just wanted to throw
those out as extra issues.

MR RIESER And what we've addressed, these
are all the additional appeal points that the Agency
has added by their proposed revisions?

MS. ROBINSON:. That's correct.

MR. RIESER. Thank you

HEARI NG OFFI CER TIPSORD: | would just al so
like to make a housekeepi ng note.

M. King and M. Clay were previously sworn at the
first hearing and as such were considered sworn
t hroughout this hearing. That's why I didn't have
t hem r eswor n.

Okay. Are there any -- anything further?

Okay. Then | believe we're ready to begin with
the additional prefiled testinony. Wy don't we take
a short break so everyone can rearrange. Let's say
about five minutes or so.

(A recess was taken.)

HEARI NG OFFI CER TI PSORD: |If we could go back

on the record for just a nonent. | understand the

Il1linois Petroleum Marketers and the Illinois
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have agreed to change the order a

Rapps wil |

witness with prefiled testinony.

be the first

I want to take care of some housekeeping things

before we start.

M. Rapps' testinony was prefiled -- |et

the date on that

Cct ober

obj ection, we wil

Exhi bi t Nunber 8.

me get

-- and received by the Board on

28t h, 1996. For the record,

| admit M. Rapps'

There any objection to that?

Seei ng none,

( Exhi bi t
HEARI NG OFFI CER Tl PSORD:

if there is no

testinmony as

we w Il nmake that adm ssion then.

Nunber 8 admitted.)

In addition, M.

Rapps has given ne, and | believe he's distributed to

everyone in the audience that would like a copy, a

copy of a Stack Unit

and we will mark

Exhi bit Nunber 7.

Seei ng no obj

Nunmber 7.

9?

( Exhi bi t

Map Sanganmon County, |11

i noi s,

that, if there is no objection, as

ection, we'll

MR RIESER: Shoul dn't

mar k that as Exhibit

Nunber 7 adnmitted.)

it be Exhibit
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HEARI NG OFFI CER TIPSORD: No. | mismarked
things initially. W have Exhibit Nunber 6 is
actually the Agency forms and then Exhibit Number 7 is
the Stack Map, and then M. Rapps' testinony will be
Exhi bit Nunber 8.

MR. RIESER.  Ckay.

HEARI NG OFFI CER TI PSORD: And then M. Rapps
if we could have you sworn.

(M chael W Rapps was duly sworn.)

HEARI NG OFFI CER TI PSORD: Wyuld you like to
give us a short summary of your testinmony or would you

like to just answer the questions?

MR RAPPS: Yes, | would. | don't want to
read the testinmony into the record. | think it speaks
for itself. | was -- after having filed that
testinony, | received sonme prefiled questions fromthe

Agency which |I'mhere to respond to.

But before | do that, | think |I should preface ny
responses by saying that |'ve been a part of this
process begi nning with House Bill 300, going through
t he subsequent rul enaki ng, and now to the present,
representing as a technical representative |PMA the
Petrol eum Marketers Associ ation. W represent

typically the small nmom and pop service station
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owners, as opposed to the mmjor oil conpanies.

| should tell you, too, that historically going
back several years, House Bill 300 was not sormet hing
particularly cared for, but | understand why it
happened. | think it certainly caused a stir. It was
sonmewhat draconi an when it was adopted, but
nonet hel ess, the | egislature has spoken and it is part
of law so we have to deal with it.

Mysel f personally, cone Septenber | will now have
been practicing in this field for 25 years, which
astoni shes me. But the first five of those years |
worked at the Agency. | had cause to review pernit
applications and make deci sions, the kinds of
deci sions that come up day to day in which there are
frequently di sputes over interpretations of rules and
so forth. For 20 years |'ve had to deal on the other
side of the issue representing people in industry. So
| understand how these matters can grow i nto di sputes.

| should say, too, that the |IPMA through ny
testinony actually had darn few conments. W fee
that the last proceeding we virtually noved a
nount ai n.  Phil osophi es changed for the better, we
think. W were not prepared to quibble over a great

deal of details. W've only flagged two issues that
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-- one of which caught ny attention as a practicing
engi neer. The other caught ny attention on behal f of
the I PMA and certain practical problens that m ght
arise fromit.

Those two issues are, one, stratigraphic unit. |
believe that, as |'ve stated in nmy testinony, that the
definition of stratigraphic unit as proposed by the
Agency will in my opinion lead to a nunber of disputes
because it's so highly subjective

Second, the issue of opening -- reopening NFA
sites due to the presence of evidence of
cont ami nati on, however that might play out, causes the
Petrol eum Marketers some problens insofar as sone
nmenbers have NFA sites based on Method One and the
Berg G rcular. Wat has happened with many of these
sites is that they have been transferred to other
property owners, and as far as anybody knows, these
are clean sites. Now to reopen those issues while
these properties are in conmerce will cause terrible
difficulties, |I believe, to the | PMA nenbers.

Now, | believe |I just mentioned that House Bil
300 is not sonmething | was really fond of. For the
nost part, ny firmdoes not reconmend to peopl e that

they seek No Further Action sites through the Berg
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Circular. But we have on occasion done that. M

i npression is that when people then go back to exam ne
sites with Phase 1s, Phase 2s, they're going to find
contam nati on probably on these sites. But that was
not what House Bill 300 was intended to deal wth.
House Bill 300 dealt with the notion that there were
sonme properties that just didn't pose a risk to

anybody. Wether we like the nethod or not, that's

what it did.

Now, if | can respond to the questions, | think it
may -- it nmight be better if | respond to -- there
were two questions raised to nme -- three questions.

It might be better if | respond to themone at a tine
before having any cross. |'mjust suggesting that.

HEARI NG OFFI CER TI PSORD: M. Rapps, what
we'll have is we'll have Ki m Robinson read the
question in the record and | allow to you respond to
it.

MR RAPPS: Ckay, terrific.

HEARI NG OFFI CER Tl PSORD: That will keep the
record snoot h.

M5. ROBI NSON:  Number one is: "Wth regard
to M. Rapps' testinbny on a proposed change to the

definition of stratigraphic unit and rel ated changes
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to sections of the rules that use that term the
Agency is concerned that the proposed changes woul d
result in nore subjective judgnment calls by

consul tants and Agency staff."

The first subpart of that question is: "Under M.
Rapps' definition, who is to deternm ne which
stratigraphic unit at the site exhibits physica
features that are nost conducive to migration of
cont anmi nant s?"

MR RAPPS: | believe that the person who's
conducting the investigation nmust make that judgment.
| believe it's a professional judgment, as people in
ny line of work and people in your line of work are
often called to do. | think that professionals are in
this State licensed, and the public can take sone
security fromthat fact, just as nenbers of the Bar
are adnmitted to the Bar. It affords a |evel of
protection to the public. At sone point professiona
judgnents are made and | believe that were you to pose
this question in a referendumto the public at |arge,
they would say yes, a professional should be allowed
to make professional judgnments. It's really that
si npl e.

And | understand that there frequently come up
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guestions as to professional judgnent that maybe the
Agency doesn't agree with the judgments nade by sone
people or other. But if there is fraud or anything of
that sort, there is a nechani sm by which the Agency
can go to the State and file a conplaint.

So | believe that to answer your question, to
reaffirm professional judgment nmust be relied upon by
the person who does this work in the field. | think
the person in the field is in a nuch better position
to nmake those judgments than a person reading a log in
an office.

MS. ROBINSON: By professional do you nean a
Li censed Prof essional Engineer registered in the State
of Il1linois?

MR RAPPS: The LPE nust ultimtely certify
his work. Now, he may have geol ogi sts who he relies
upon or other staff, but he has to take responsibility
for their work. So | do nean that.

Let nme add that we now will have geol ogi sts
registration. The regul ati ons have not been
promul gated yet, but when that happens, the geol ogists
will also have the sane sort of authority that
engi neers do.

MS. ROBINSON: Ckay. The second subpart to
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my first question is: "Wat criteria should be used
to make that determ nation?"

MR. RAPPS: | think |I've already answered
that. | think it is a professional judgnent that
peopl e who are trained professionals can make and nust
make.

M5. ROBINSON: As a followup then, how can a
person determ ne which unit is nbpst perneable by, say
for instance, a field observation, which | think you
referenced in your testinmony?

MR RAPPS: Well, | believe that sand seans,
for exanple, are sonmething one can physically notice
and observe in the field, breaks, fractures, that type
of thing. But it's a field judgnment.

MS. ROBINSON: The third subpart to ny first
question is: "If the Agency does not agree with the
I ocation in which the sanple or sanples was or were
coll ected for geotechnical testing, what is the next
step?"

And then |I have a for instance. "In the event
that the Agency agrees with the units that were | ogged
but does not think that the appropriate zone or zones
wer e sanpl ed (based on perneability), what happens?"’

MR. RAPPS: Well, | suppose that the Agency
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could reject the consultant's subnittal, and | suppose
then also if it were a matter of dispute, it could be
taken to the Board.

M5. ROBINSON: As a followup to that, in the
i nstance where a boring | og indicates one type of
geol ogic material but the results of the particle size
anal ysis indicate that the type of material identified
inthe field boring log is inaccurate, then what do
you suggest ?

MR RAPPS: How -- well, tell me howit would
be inaccurate.

MS. ROBINSON: Can you give an exanpl e?

MR. CLAY: For exanple -- Doug Clay -- if the
person in the field characterizes a specific zone as a
-- maybe a silty clay, but when doing the particle
size analysis and the classification of that zone,
it's not asilty clay, it's a clayey silt, or whatever
the appropriate classification is -- and the Agency
sees that quite frequently -- what would be the --
your response in that case?

MR. RAPPS: Well, | think that when we get
into question 2 it will be -- | think ny response wll
be a little bit better. W haven't dealt with that

yet.
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But let's take a stratigraphic unit as | define
it. Let's say atill unit, part of the dasford
Formati on. The Vandalia Till is the nbst conmon one
around this area. Probably this building is built on
top of it. The Vandalia Till has striations of sand.
It's, in fact, known as a sandy till, but it's a til
nonet hel ess, and the Berg Circular is based on the
fact that it's atill, not that it m ght have a sandy
striation or two in it.

So it depends upon whether you're going to | ook
under a microscope at these properties or if you're
going to take the bigger picture, which | believe is
what Berg has done and which House Bill 300 has done.

MR CLAY: M. Rapps, inthe till as you
described it would it not be unconmon that there would
be, for instance, sand seans or nore perneabl e seans
that would be -- that woul d conduct contani nant
nmigration?

MR RAPPS: Yes, yes. The till unit | just
nmentioned is known for that.

MR CLAY: Okay. And in those cases where
woul d you propose that the physical -- the sanple for
t he physical soil testing be taken?

MR RAPPS: Well, | -- going back to the
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first part of the question on professional judgnment, |
bel i eve the sandy zones is what the Agency is
interested in. Now, that -- | should conment, too,
that that might not have anything to do with what's
happening in reality, because when you're dealing with
massi ve units that have small inperfections, the
massive unit is really dictating what's happening in
the field. Although the small inperfections may be
subj ect for acadenic study, but they really have
nothing to do with the larger -- |arger schene of
t hi ngs.

I"mnot sure if I've answered that properly but --

MR CLAY: M. Rapps, even on a snall scale,
t hough, | nean that snmall sand seam even though over
a large geologic -- large geographical area it may be
small, it could provide a migration pathway off site,
certainly.

MR RAPPS: That's true. | think that's
true, sure. But what you find -- and this goes back
to stratigraphy that we're going to tal k about next.
Sand seans that you find in these till units are
generally pretty limted. |If they're extensive,
areal ly extensive, they generally have a nane.

MR. CLAY: One nmore question. M. Rapps, you

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

70

said that, you know, you as a professional engineer
woul d tend to sanple the sand seam since that is
really what we're concerned with and bei ng the nost
potential for contaminant nigration. But another
professional in your field could al so make an ar gunent
that he's going to -- he or she is going to sample a
unit that they consider npst representative of the
whole till material which may not include that sand
seam isn't that correct?

MR RAPPS: | think that's true. |'mnot to
say which is better or worse. For the till unit | was
tal ki ng about that probably even nakes nore sense.

But if you're sinply dealing with little sand
striations that don't anmpunt to anything, why sanple
them But | understand what -- the Agency's concern,
and | think that's why we had suggested putting in

| anguage that the nost permeable unit be sanpl ed,
because we thought that's what the Agency was really
getting at.

M5. ROBI NSON: Question nunber 2: "How does
the definition of stratigraphic unit as proposed by
M. Rapps correlate with the Berg classification
determination in Grcular 5327?"

MR. RAPPS: Exhi bit Nunmber 7, which | think

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

71

you have one, Kim and | think the Board Menbers have

one, | think will illustrate how this is done. This
is -- what you're seeing on page nunmber 1 -- |'ve
nunbered these on the exhibit -- the stack unit map

identifies the map subsurface to a depth of 15 neters
put together by M. John Kenpton and conpany at the
State Ceol ogical Survey. The legend for that is on
page nunber 2.

Page number 3 is the Berg Circular in effect. And
if you |l ay page nunber 3 agai nst page number 2, you
will find that there is a basis by which Berg has
given the classifications G F, and E, which are the
No Further Action zones, and they correlate to known
strata, and the key for those strata are given.

The reference also given in the stack unit maps,
and which we've proposed in our definition, is the
Handbook of Illinois Stratigraphy, Bulletin Nunber 95,
dated 1975, fromthe Illinois State Geol ogi cal Survey,
in which all strata in this State have a nane.

MS. ROBINSON: Is there a nore current
version of that out, do you know?
MR. RAPPS: No, there is not.
And to take this a little farther, the Berg

Circul ar Potential for Contam nation of Shall ow

CAPI TOL REPCORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

72

Aquifers in Illinois was published in 1984. The stack
unit map that you're | ooking at wasn't published unti
1988. And the publication was Stack Unit Mappi ng of
Ceol ogical Materials in Illinois to a Depth of 15
Meters, and that's Circular 542. But actually,
Kenpton and others at the Survey were working on this
as long ago as October 1981 when they published
Envi ronment al Geol ogy Note 100, Three Di mensi ona
Ceol ogi ¢ Mapping for Environnental Studies in
I1linois. These all tie together. And the Berg
Circular map, which we're tal ki ng about how one goes
about verifying it, correlates directly to the stack
unit map. And in nmy opinion if you can verify that
the materials that Berg thought were present when he
mapped out the stack unit map and the pollution
potential map, you can correlate quite well and you
shoul d be able to certify on that basis al one.

MR CLAY: M. Rapps, when M. -- Dr. Berg --
isit Dr. Berg?

MR. RAPPS: Dr. Berg.

MR CLAY: Put this nap together, was it
i ntended to be used for |eaking underground storage
tank sites?

MR RAPPS: Onh, of course not. It was
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adopted by the legislature for those purposes.

MR. CLAY: Ckay. And are you -- | believe
that Dr. Berg also stated that verification of his map
on a site-specific basis is necessary. Are you
famliar with something to that --

MR. RAPPS: | haven't read the entirety of
that, but he did discuss that in sone testinony given
in a Board proceeding. |'mnot sure which one that
was of f the top of ny head.

M5. ROBINSON: M. Cay, are you making
reference to Exhibit Nunber 2, which is a letter to
Chai rman Manning at the Pollution Control Board from
Dr. Berg?

MR CLAY: | believe it was in that letter.

MR RAPPS: | haven't seen that letter.

HEARI NG OFFI CER TI PSORD: For the record, |
believe that was also a previous public comrent in the
first underground storage tank proceedi ng 94-2, |
believe it was.

MR RAPPS: | should coment |I'mfamiliar
with Dr. Berg's feeling about having his nmap used for
these purposes. He's not particularly delighted by
t hat .

MS. ROBI NSON: Question nunmber 3 then, we'll
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go on. "The use of the definition as proposed by M.
Rapps does not appear to evaluate the variability
within the geologic material located at a site. Isn't
it inportant to evaluate the variability within the
geologic material in order to determine if there is a
potential for transportation of contani nants?"

MR. RAPPS: | think that | probably already
answered that a few ninutes ago tal king about sand
seanms, and | think that does appear to be the issue.

M5. ROBINSON: | have nothing further

M. Cay or M. King, do you have anything to add?

MR KING Mke, | guess I'ma little --
saw sone -- your proposed |anguage changes there.
Coul d you maybe just sunmarize what you're -- how
you' re thinking things need to be redone from what we
had proposed?

MR RAPPS: | think that, Gary, what we were
saying here is that the definition of stratigraphic
unit as proposed is really in the eye of the behol der
And for purposes of classifying strata, it's already
been done for the npbst part. Units have names. Their
properties have been described. There is a |arge body
of scientific research in this area.

This is publication nunber -- Bulletin Number 95
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is just a remarkable publication, the depth of detai
that it goes into. There's a ot of supporting in the
Survey that backs this up. W think that the question
of stratigraphic unit has really already been answered
by the scientists over at the Survey.

And what really concerns nme nore than anything is
that we have petty disputes over you shoul d have
sanpled this, you should have sanpled that. You can
do that -- you can get into those on just about any
part of the regs, but | think stratigraphic unit in
particul ar just opens the barn door to an awful |ot of
unnecessary expendi ture of energy.

MR KING | would agree that we shouldn't be
spendi ng energy on unnecessary issues. One of the
things we were trying to do was to close that gap in
terms of naking decisions -- assuring that decisions
wer e based on objective evidence. Do you concur that
it should be based on wherever possible you nake
deci sions on objective evidence as opposed to just
opi ni on?

MR RAPPS: Yes, Gary. |In practice we have
to westle with these issues all the tinme when we go
out in the field and we -- obviously, the world is not

as perfect as some of these maps suggest. W go out
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inthe field all the tine and have to make certain
judgnents as to whether we're dealing with pathways or
nonpat hways and that sort of thing.

But | guess ny feeling is that somebody has to
make that judgrment and | would like to leave it in the
hands of the professionals who are out in the field
doing the work. And we have a code of ethics, just
like awers have a code of ethics. And | like to
think the best of people, not the worst. |'msure
there's sone bad apples out there who are going to,
you know, bend the rules. But | don't think you can
go into this believing that that's the way it
operates, because | don't think it does.

MR KING To ne then it |leaves you in a
situation where if you've got -- where you have a
di spute where the dispute then becones one sinmply of
opi nions where it's the opinion of the person in the
field versus the Agency person, and they may have
equal |y good credentials, they may have equally good
reasons for naking the decision that they do, but it
comes down to issues of opinion. Isn't it better to
find a way to resolve those issues through objective
evi dence rather than just disputes based on opini ons?

MR RAPPS: Well, | think that's a perfect
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world. But just like in medical cases, there are
al ways prof essional opinions disputes that arise anong
professionals. My guess is if there is going to be a
di spute fromthe Agency's perspective, they ought to
have a pretty darn good reason for disputing a
classification or whatever made by a |icensed
pr of essi onal

MR. KING But if you had two doctors that
were disputing the extent of sonething in the bl ood
stream you wouldn't want a deci sion based on just
their opinions. Wuldn't you want sone ki nd of
anal ysi s, some objective evidence related to what was
t here?

MR RAPPS: Well, yes. And | probably
shoul dn't have brought up that exanpl e because that's
not inthe field | work in. But, generally, there is
evi dence to support opinions on both sides in cases
like that and at sonme point someone has to make a
judgnment. | believe that would be the role of the
Pol luti on Control Board.

MR. KING But once again, wouldn't it be
better for the Board in rendering their decision to
have t hat based on objective evidence relative to

anal yti cal data?
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MR. RAPPS: Absolutely. Maybe it's possible
to tighten up the description of how one goes about
sanpling stratigraphic units. But | guess | just saw
it as the tail waggi ng the dog by changing
stratigraphic units as a concept to nean anyt hing
anybody wants it to nean when in fact we have a pretty
good Bible here on stratigraphic units in the State.

So maybe | -- we don't disagree with what you're
trying to do, Gary, but | think there's probably a
much better way to do it

MR. KING Do you see the fundamental issue
being the definition of stratigraphic unit or how that
issue is applied in the context of Section 307?

MR RAPPS: | think it's the application of
the concept. | think that the -- the definition
troubles ne because | think it's not a good definition
and | think we have a good definition. But how one
goes about sanpling the soil -- we really don't
dispute if you want five tests, for that matter. But
let's not change the science to neet our objective.
And | just think there's a much better way to do it
than we have already seen. | wanted the Board to be
aware that we do have sone pretty good body of

information on stratigraphic units in the State.
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HEARI NG OFFI CER TI PSORD: M. Rapps, woul d
you identify again -- when you referred to the Bible
on the definition of stratigraphic unit, would you
identify that again, please?

MR RAPPS: This is the called the Handbook

of Illinois Stratigraphy by H B. WIIlnman, et al
It's Bulletin Nunber 95 fromthe Illinois Geol ogica
Survey.

MR. KING Does that docunent contain
narrative | anguage as to what is the scientific
definition of a stratigraphic unit? | nean how would
t hey deci de whether one stratigraphic unit was one way
or another unless they had sonme kind of definition?

MR RAPPS: Well, they do have definitions,
Gary. Just in the way of exanple, I'Il read this one
because we've al ready tal ked about the Vandalia Till,
if I can find it here.

It's part of the dasford Formation. "The
Vandalia Till Menber of the dasford Formation, with
reference to Jacobs and Lineback, 1969, page 12, is
naned for Vandalia, Fayette County, and the type
section is in the Vandalia Bridge Section, along the
Kaskaskia River, at Vandalia, in the Northwest corner

of the Northeast corner of the Southeast corner of
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Section 16, Township 6 North, Range 1 East, where it

is about 20 feet thick. The Menber consists of sandy

till with thin lenticular bodies of silt, sand, and
gravel. It is calcareous, except where weat hered,
generally gray, and noderately conpact. It is bounded

bel ow by the Mul berry Grove, Smthboro, or ol der beds,
or the top of the Sanganmon Soil. It commonly is 25 to
50 feet thick, and it occurs widely in south-centra
and central eastern Illinois."

That is the level of detail they've gone into
here, but there are supporting docurments which | have.
In fact, there's major work called The Pl ei stocene of
Geater Illinois, which goes into greater detail

MR. KING Now, what you've read describes a
specific stratigraphic unit, correct?

MR. RAPPS: Yes.

MR. KING But that does not define that
term It doesn't -- that -- what you just read
doesn't say this is what a stratigraphic unit is. |
nmean it describes the conditions of one stratigraphic
unit. Do they describe -- you know, because before
you can say this stratigraphic unit is described as
foll ows, you have to know what you nmean by the term

stratigraphic unit.
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MR. RAPPS: Well, the Vandalia Till is by
definition a stratigraphic unit as used in this
publication. The other -- the conpani on publication
the Pl eistocene Stratigraphy, that | nentioned has a

great deal of data on grain size analysis of the

Vandalia Till, on plasticity, and so forth. Not just
the Vandalia Till. That's nerely an exanple. Al the
mat eri al s.

MR. KING So you're not offering a
definition of stratigraphic unit. What you're
offering is a conpilation of description of
stratigraphic units?

MR RAPPS: | think that's probably fair to

say that.

MS. ROBINSON: Is it possible that any of the

information in that book could have changed since the

date of its publication?

MR RAPPS: | think it's a work in progress
only insofar as it's predicated on all the soi
borings and information that existed at the tinme of
its witing. | think it's fromny own observations
pretty accurate, but there are areas where you find

that it's just not quite accurate. As nore borings
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have becone available, | think there are other
publications that may tidy up some of the areas where
there are some questions. But this as a State-owned
docunent is the best available right now.

M5. ROBINSON: Wuldn't it be inportant based
on the fact that that could have changed some then to
| ook at everything on a site-specific basis as far as
determ ning what a stratigraphic unit at a certain
site mght be?

MR RAPPS: For verifying this information?
For verifying the Berg G rcular? Sure.

MS. ROBINSON: For defining what a
stratigraphic unit is.

MR RAPPS: | guess what |'m saying is that
stratigraphic units are already out there and they
have a name. It's their thickness and extent, so
forth, that should be the question as opposed to a
sand seamwithin the Vandalia Till that by definition
the Vandalia Till already has sand seans. It says
that. | don't view that sand seam as a stratigraphic
unit.

MR KING If we could go back -- | want to
go back to the definition that we had of stratigraphic

unit. MKke, are you disagreeing that that's an
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i naccurate scientific description or is it your --
you're disagreeing with the application of how we're
using that definition?

MR RAPPS: | think it's a poor scientific
definition, but nmy dispute is really nmore on what it
woul d nmean in application. What | would suggest is
rather than going with a definition that -- the
definition that you have for stratigraphic unit, that
you use a real nice good scientific definition, but
then deal with how you want that applied, how many
tests and so forth you want done on that stratigraphic

unit, why you do it, when you do it, and so forth.

MR KING | guess what's bothering ne is |I'm

havi ng trouble figuring out where the definition of

stratigraphic unit is in the document you're reading.

I mean if it's just a conpilation of descriptions, how

do they start -- how do they start off by saying what
is a-- what describes that type of thing?

MR. RAPPS: Gary, these relate to tine
peri ods and the met hods of deposition. For exanple,
LUST or wi ndbl own deposits, there are alluvial soils
descri bed here which are water |ane deposits. There
are terrace deposits, the Henry Formation, which is

laid by another type of water action. You have
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glacial tills. You have some w ndbl own soils which
exist interlaced with the various tills which are
defined by age, the Wsconsin Age, the Illinoisan Age,
Kansan Age. That's how you make definitions of
mat eri al s, even though you don't readily observe a
break, are thousands of years younger or ol der than
others, and that's how they're defined in geol ogic
terns. But these materials have properties. They've
been studi ed. They have nanes.

Not everyone, | will readily admt -- it's unusua
as an engi neer that | know about this because nost
engi neers don't deal with this kind of thing, but
geol ogi sts tend to know what we're tal king about here.

MR KING Well, we describe it as --
stratigraphic unit as being a site-specific geologic
unit of native deposited material and/or bedrock of
varyi ng thickness, and give sone exanples. | guess
' mwondering what troubles you as far as just a
definitional use of the words.

MR RAPPS: By that definition the -- again,
focusing on Vandalia Till, one segnent of Vandalia
Till 25 foot thick mght by your definition have five
stratigraphic units or six or seven or whatever. |

don't think that -- you're looking at -- you're
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focusing, | think, in the Agency on physica

properties of material within the strata as opposed to
the strata itself. | just would like to get to a good
sound definition.

And whet her you take a sanple of every sand seam
you find within the Vandalia Till or not, that doesn't
bother ne. But | don't want to run into disputes
because the soil's identified as going fromgray bl ack
or gray brown to brown gray and havi ng soneone at the
Agency say, well, that's obviously anot her
stratigraphic unit. | think it's very subjective the
way it's been laid out, and I don't think it's going
to help the Agency or the regulated conmunity at all

MR CLAY: Are you saying that there isn't a
problemw th the nunber of sanples being required?
nmean, for instance, if there are seven changes in
material within the Vandalia Till, it's not a problem
havi ng seven sanples in that Vandalia Till. 1It's the
fact that we characterize that as seven stratigraphic
uni ts?

MR RAPPS: Well, | think that that's what
troubles ne. The question of whether it's seven or
ten or fifteen is still subjective when you're talking

about little striations and little changes of col or
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and so forth. | think that that could just lead to
nunerous disputes over what's a stratigraphic unit,
how many sanpl es shoul d you take of that unit, and so
forth.

Maybe if this can be clarified as to why you
want ed that done with sone -- maybe expand the
| anguage a bit, that would be helpful. | don't think
that we are challenging the Agency's notion that there
shoul d be sone sanpling done. We're not. But we
don't want to get into disputes.

As a consultant | run into this all the tine and,
gee, you're always called into question why did you do
this, why did you do that. | don't think that's
necessary.

MR. KING Are you suggesting that maybe
we're using the wong termas stratigraphic unit?

That it should be stratigraphic strata?

MR RAPPS: No. |'msuggesting that the term
stratigraphic unit is already defined by science, and
that in this State every stratigraphic unit has a
name, and there are definitions and descriptions of
these stratigraphic units. The question is how do you
want those stratigraphic units tested. It's really

that sinple.
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M5. ROBINSON: We have nothing further.

HEARI NG OFFI CER TI PSORD: M. Rieser.

MR. RIESER. Yeah. Going back to your
initial statenment about the inportance of professiona
judgrment, | just want to confirm something for the
Board. Doesn't the evaluation of pathways -- isn't
that in the judgnent of the Professional Engineer
certifying the site which the Agency can only -- which
is presuned to be correct and the Agency can only
di spute based on their own objective evidence to the
contrary?

MR RAPPS: It is. And it's also for the
record probably the toughest call that you make in the
field.

MR RIESER So you're tal ki ng about giving
this deternmination the sane type of deference, if you
will, that's given to the generalized pat hway
eval uation?

MR RAPPS: Wth respect to professiona
j udgnent, yes.

MR RIESER Wre you here for the testinony
earlier this norning presented by the Agency?

MR RAPPS: | believe | heard nost, if not

all, of it.
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MR RIESER There was a di scussion about --
and it's come up in sone of the questions about the --
how you make deterni nati ons and how you make these
types of decisions while you are | ogging a sanple.
Coul d you go through for the Board what types of
observations are typically made, both visual and
tactile, while logging a soil sanple?

MR. RAPPS: Well, a nunmber of things. |
don't do a lot of that myself. Typically geol ogists
fromour conpany do. But there are -- we use pocket
penetroneters, for exanple. They neasure the
unconfi ned conpressive strength. That's actually an
engineer's tool. You exanine, physically |ook at the
soil and typically rub sone in your fingers to see if
there's sone sandy materials there or if it's highly
plastic, things of that sort. There's some
gui debooks. ASTM has sone nethods that they use to
judge -- define colors of soils and texture and so
forth. You do all of those things taken in concert
and using this guidebook typically -- we have a numnber
of these gui debooks floating around our office. They
all have nmud all over them because people take them
out in the field and use themto ook up soil terms to

see what you're dealing wth.
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MR. RIESER. The Agency currently requires
people to use the Unified Soil C assification System
whil e doing the logs, is that correct, doing the
boring logs and identifying the soil types in the
| ogs?

MR RAPPS: You know, |'mnot certain. |
think that that is certainly one that is conmonly
used. That's really nore of an engi neering system
that does not relate necessarily to what the gui debook
| was tal king about. We do it both ways.

MR RIESER That would be 308(a)(2)(C
Wth that soil classification you're able to identify
the types of soil that would tie into the text that
you' re referencing here?

MR RAPPS: Actually, the Unified System
doesn't do you a great deal of good with this type of
classification based on particle size and ot her
matters, plasticity index, and so forth. You can
classify soils as CL, CH, silty clays, clay silts, and
that sort of thing, which is really an engineering --
that's an engi neering term nol ogy for purposes of
structures and building and so forth. The geol ogic
units that | reference in Bulletin 95 are really

different. You can't really tie the two together
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O her than to say that typically Vandalia Till is
typically a sandy clay.

MR. RIESER. Turning back to the Unified Soi
G assification instrument, it does allow you to make
certain types of classifications regarding the soi
which are then entered in the | og which are revi ewed
by the Agency?

MR. RAPPS: Yes.

MR. RIESER. And then you can -- based on
those types of soils and all of those visual and
tactile observations, you can nake sone deci sions
regarding the ability of that material to transport
cont ami nant s?

MR. RAPPS: Yes. That's found in nost
standard t ext books and reference books.

MR. RIESER. Let nme ask you one other
guestion, slightly apart fromwhat we' ve been tal king
about. And this is to the issue of yield.

You were here when M. Clay identified certain
types of analyses that could be used for cal cul ating
yield fromhydraulic conductivity, is that correct?

MR. RAPPS: Yes.

MR RIESER Can any of those tests be used

for nonsaturated soils?
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HEARI NG OFFI CER Tl PSORD: Coul d you speak up
M. Reser? W're |losing you

MR. RIESER. Can any of those tests be used
for nonsaturated soils?

MR. RAPPS: No. They're saturated zone
tests.

MR. RIESER. Thank you. | have nothing
further.

MR. RAO You want to go first?

MR KING Well, | wanted to follow up on an
i ssue other than the stratigraphic unit issue.

MR RAO Okay. Then maybe |I will go first.

M. Rapps, in response to M. King' s question you

said that the issue here is not about how you -- you
know, the definition of stratigraphic unit, and it's
an issue of how you go about testing the geol ogic
material. So, you know, fromwhat you have proposed
here as a definition for stratigraphic unit, how would
you characterize the stratigraphic unit? Wat kind of
testing would you do? Wuld you just [ook at the
manual there and say, you know, if it's Vandalia Till
you just say it is whatever the nmanual says is what it
is or --

MR. RAPPS: Well, that's typically what you
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woul d do. You don't need to do a great deal of
physical testing on soils to identify themin the
field as to what they are versus, you know, the LUST,
for exanple versus some -- a buried pal eosol, the
Sanganmon Soil, and maybe a till unit. You can do
those classifications w thout doing engineering tests
i n nost cases.

But the question | think that -- | could map this
site just using boring | ogs wthout doing any tests,
this property right now, and tell you what the
t hi ckness of the various -- and be reasonably
accurate. But that doesn't go to the Agency's concern
about which materials are nobst conducive and woul d
al | ow pat hways to exist. That could be -- it's highly
vari abl e within any given soil sanple or any col um of
soil that you see. | guess | don't know how many
tests should be done, if there should be any tests,
for that matter. W're not objecting to that. W
just think we would like to stick with the science on
the stratigraphic unit part, then we don't have nore
stratigraphic units than we need to have.

MR. RAO So are you saying that, you know,
the maps in that manual are -- let ne see -- how

accurate are they? For exanple, the Berg Circular, it
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had a caveat in it which said it should not be used
for site-specific characterization. So are there any,
you know, conditions under which how t hese naps could
be applied for characterizing a LUST site?

MR. RAPPS: Well, that goes back to House
Bill 300 and whether the Berg Circul ar was ever a good
i dea for these purposes.

MR RAO | know. | want to know -- I'm
sorry for interrupting.

MR RAPPS: Mybe to get back to your

question. | think you could put a soil boring down
and tell if you have the soils that Berg mapped or not
have them W do that all the time. | think that in

practice |I've found it to be pretty accurate because
it's based on literally thousands of soil borings
t hroughout the State. But there are anomalies
certainly and I nmean |'ve run into those before. The
only way you can verify is to put a hole down.

MR. RAO That's where the professional
j udgnent comnes?

MR RAPPS: | think so.

MR RAO Ckay. Wuld it be possible for you
to provide the Board with a copy of the nanual that

you are tal king about this, this --
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MR. RAPPS: Sur e.

MR RAQO | don't know what the title of that

manual is but --

MR. RAPPS: The Handbook of Il1linois
Stratigraphy?

MR. RAO Yeah.

MR. RAPPS: Sure, sure.

M5. ROBINSON: Wyuld it be possible for you
al so to provide the Agency with a copy? | don't
bel i eve we have a copy of that, either.

MR RAPPS: Yes. They're three seventy-five
from the Ceol ogi cal Survey.

HEARI NG OFFI CER TI PSORD: M. King, did you
have sonet hi ng addi tional ?

MR KING Yeah.

M ke, this is just a comment on -- follow up on
your comment about the reopener of NFA sites where
relative to groundwater investigations, | think you
made a coment you thought that was a bad i dea.

MR. RAPPS: Well, it scares us, Gary. |If a
property is transferred, particularly if they're old
service stations, normally there's a Phase 1 or Phase
2 investigation perforned. Typically, the Phase 1

reveals that, gee, it used to be a service station
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If the consultant is paying attention, he goes out and
puts sone soil borings down, he maybe puts some
monitoring wells in, and very often he's going to find
sonet hi ng out there, sone evidence that that used to
be a service station. Now, in cases where he finds
that but we have an NFA letter, | guess the NFA should
certainly mean sonething, but if they can be reopened
all the time, there's never any closure on these
properties, and you're basically taking them out of
commerce. That's what scares the menbership of | PMA

MR. KING Were you aware that the statute
was anended fromthe House Bill 300 version to specify
that the Board was to adopt rules setting forth
criteria under which the Agency may require
groundwat er investigations where it was otherw se an
NFA geol ogy?

MR RAPPS: | guess | hadn't considered that,
Gary.

MR. KING That was all the questions | had

HEARI NG OFFI CER TI PSORD: Ckay. M. Rapps,
what | would like to do, if there is no objection, is
reserve Exhibit Number 9 for the Handbook of Illinois
Stratigraphy. And that way then if there is anyone

el se who would like to see it, the Board will have it
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as an exhibit to the proceeding.

Is there any objection to that?

Seeing none, |'ll reserve Exhibit Nunmber 9, and
when you provide us with a copy, it will be so marked
and entered into the Board' s record.

(Exhi bit Number 9 admitted.)

MR. RAPPS: (kay, thank you

HEARI NG OFFI CER Tl PSORD: Are there any ot her
gquestions for M. Rapps?

Thank you very --

DR. G RARD: | have a question. |'mstil
trying to understand the difference in the definition
of stratigraphic unit between M. Rapps and the
Agency. It seenms to ne -- let me see if |'ve got
this. M. Rapps, your main point is that a
stratigraphic unit is a regional area of geol ogy which
i ncl udes a whol e bl ock descendi ng down into the earth,
and if you conme across a different kind of nateria
runni ng through that stratigraphic unit, you would
call it an anomaly. |s that correct? So if you cone
up -- if you're in the niddle of one of these zones
and 20 feet down you cone upon a one-foot thick seam
of sand that should not be there based on the

definition fromyour 1975 study, that would be an
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anomaly, is that correct?

MR. RAPPS: Well, | may have m sused that
term I n many cases the one-foot thick sand seamt hat
m ght exist in the Vandalia Till, | keep using as an

exanpl e, is not necessarily an anomaly. The
description defines it as being a massive unit that
has certain sand seans and |l enses. That's typical of
almost all the soils in the State. They are not
honbgeneous materials, none of them They're

het er ogeneous materials. Just as we have sandy zones
al ong the river banks, they occasionally have clay
beds within them So you can't just make the
statement that it's one material.

What the Handbook of Illinois Stratigraphy does
break down these materials as to their origins and
their typical properties, where they came from and so
forth.

Wien we deal with the Unified System which is a
set of engineering tests on grain size and so forth, a
material fromthe Banner Formation that canme in
300, 000 years ago could test as a silty clay just as
one fromthe Illinoisan system which cane in 100, 000
years ago. It would still be the same in terns of

engi neering properties, but they have names because of
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how t hey got there and when they got there.

DR. G RARD: Ckay, thank you.

MR RIESER I'msorry, | would just like to
follow up with one issue.

Back to Board Menber Grard's question, if this
sand seamis identified, it would still be your
recomendation that it be evaluated as nost |ikely the
nost perneable strata identified in the zone. 1Isn't
that correct?

MR RAPPS: Ch, absolutely. Sure.

MR RIESER So your issue is with the
definition of stratigraphic unit as proposed by the
Agency goi ng beyond what's been mapped by prof essiona
geol ogi sts through all of their efforts in the book
that you're presenting as Exhibit 9. 1Is that correct?

MR RAPPS: That's correct.

MR RIESER And you don't want to get into
di scussions with the Agency about what's a unit and
what's not a unit because that decision has already
been nade by the geol ogi sts that have prepared that
docunent ?

MR RAPPS: Correct. |'msure there will be
updates at some point in time, and | think they're

| ong overdue right now
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MR. RIESER. But you're still acknow edgi ng,
I think you said nunerous times, that based on field
observation and professional judgnent of the people
doi ng the work you should still identify those nost
permeable -- I'"msorry, the units npst conducive to
contam nant transport and that those should be sanpl ed
to identify their properties?

MR. RAPPS: Yes.

MR. RIESER. Thank you

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?

DR. G RARD: Well, | have a question about
prof essional judgment. |Is there a standard reference
manual of methods that this professional would use for
maki ng those ki nds of judgnents?

MR. RAPPS: There are some ASTM test nethods.
I think some are already referenced in the rules.
There may be some others that are hel pful which tel
you how do you nmeke a judgrment on col or, how do you
make a judgment on texture. Those are hel pful in
maki ng cl assifications. But beyond that, | think
peopl e who practice in the field understand when
they're out in the field what they're dealing wth.
don't know how else to put it. Sone professionals,

I'"msure, are better than others, nmaybe don't
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necessarily make great professional judgnments, but
they do nake judgnents.

DR. G RARD: Thank you.

When the Board is review ng an appeal of an Agency
decision, the Board will still need a list of the
obj ective evidence and the criteria that went into
maki ng that professional judgnment, and so it certainly
is helpful to refer specifically to those ASTM
docunents if we can and what other elenents go into
pr of essi onal judgment.

MR RAPPS: | think so. Perhaps | can take a
second | ook at this and maybe round up a few docunents
that woul d be hel pful to the Board and pass them al ong
in comrent.

DR. d RARD: Thank you. That woul d be very
hel pful .

HEARI NG OFFI CER TI PSORD: Thank you, M.
Rapps.

At this tinme were we going to proceed with M.
Fl ei schli or M. Gates?

MR R ESER | don't believe M. Fleischli is
testifying other than he subnitted a |letter which
i ncluded M. Rapps' testinony.

MR. RAPPS: He has no plans to testify.
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HEARI NG OFFI CER TIPSORD: Al right. W will
enter his letter then as a public comrent rather than
prefiled testinmony.

MR. RAPPS: Ckay.

HEARI NG OFFI CER TIPSORD: At this tinme then
we'll begin with M. Gates. M. Rieser and M. Gates.

(Peter D. Gates was duly sworn.)

MR RIESER The Illinois Petrol eum Counci
had prefiled presubnmitted testi nony which should
probably be taken as an exhibit, which | believe would
be Exhibit Number 10.

HEARI NG OFFI CER TI PSORD: |s there any
objection to adnmitting M. Gates' testinony as Exhibit
Nunber 107?

Seeing none, we'll adnmit that as Exhibit Nunber
10.
(Exhi bit Nunber 10 admitted.)

MR RIESER M. Gates has a nodified version
of that which he will go through here today based on
the two hearings that have been held and the
information that's conme to the Board to date

MR. GATES: My nane is Peter D. Gates and |I'm
a field engineer for the Mobil G 1 Corporation

responsi ble for UST renediation in Illinois. | am
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sunmmarizing ny prefiled testinony on behalf of the
I1'linois Petroleum Council, or |IPC

The IPCis a trade association representing the
owners and operators of a |large percentage of the
underground storage tanks in Illinois, including Aroco
Corporation, Marathon G 1, Mbil G Corporation, and
Shell G| Products Company.

W have been closely involved in the devel oprment
of the UST rules in the State over the last three
years and presented extensive testinobny in the R94-2
Docket B proceeding. We nmet with the Agency and
conmment ed extensively on their proposal which becane
the Tiered Assessnent of C eanup Cbjectives, or TACO
gui dance in January of this year

Si nce then we have been very involved in the
devel opnent of the three proposed rul emaki ngs whi ch
are currently before the Board and which were part of
the peer review group which met with the Agency to
di scuss drafts of these proposed revisions to 35
Il'linois Administrative Code 732.

Al t hough noted in our prefiled testinmony, | would
like to again stress our appreciation to the Agency
for their efforts to reach out and discuss these

issues with the regulated conmunity both in advance of
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and during the rul emaking. Qur discussions with the
Agency have been cordial and productive. They have
also led to a better understandi ng of our respective
positions and a better exchange of ideas for inproving
the UST program As a result, these hearings have
been | ess contentious than the first two sets of

heari ngs involving these rul es.

Since our prefiled testinmony was filed before we
had an opportunity to review the Agency's testinony
and before the hearings, it was necessary to identify
certain issues which we felt would need further
di scussion. These included the newtime limts on
early action, the conditions for requiring groundwater
i nvestigations for No Further Action sites, the extent
of required physical soil analysis for Methods One and
Two, procedures for classification by exposure
pat hway, coordi nation between the proposed 35 Illinois
Admi ni strative Code 742 and this proposal
coordi nati on between the new options for analysis and
t he rei mbursement program and the new recording
requirenents.

Based on the Agency response to our questions and
those of other participants, we proposed | anguage

changes to the Agency. W are pleased that the Agency
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agreed to nmost of these changes here today. | would
like to underline two or three issues which are
probably nost significant so the need for these
changes is clear.

The first deals with the use of the term
stratigraphic unit. Although we did not disagree with
the Agency's proposed definition, the inplenentation
of the termin a soil investigation pursuant to
732.307(d) woul d have required much unnecessary
sanpling. The Agency acknow edged as nuch in the
first hearing and agreed to linmt the sanpling to
those units which are nost conducive to contam nant
transport. CQur understanding of this change is that
t he Agency was agreeing to consider issues such as
visible particle size, geological classification
continuity, and the size of the unit in deternining
which unit nust be included in the physical sanpling
pr ogr am

The Agency, after considering these issues, has
today indicated that 732.307(d) will essentially stand
as proposed in this particular. W believe that this
does not allow for the judgnent of a site
professional. |If every case requires enploynent of

wor st-case testing, then the professional judgnment of

CAPI TOL REPORTI NG SERVI CE, | NC
SPRI NGFI ELD, ILLINO S 217-525- 6167



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

105

a site professional is a npot point. | would be
better off spending ny dollars for professional |ab
work than to have a site geol ogi st present.

Today | defer to M ke Rapps' testinmony on this
i ssue but do reserve the right to file further
conmments for the IPC on this issue.

Secondly, we remain unsatisfied regarding the
applicability of yield of a nonwater-bearing strata
under 732.307(d)(2)(B). Since dissolved contam nation
travels with the water in situations where a saturated
formation is present, yield and conductivity have a
specific direct application. In an unsaturated strata
novenent is controlled by nore factors, such as
noi sture content, type of soil, relative porosity,
amount of free product present, et cetera. We'IIl be
filing additional comrents on this subject during the
heari ng process.

The third inportant change is a basis for the
Agency to seek to void the NFR letter as included in
Section 732.704(a)(4). Based on the discussion at the
hearing, it was clear the Agency's initia
interpretation of this section was broader than
necessary given the context in which these letters

woul d be issued. Unlike the Site Renediati on Program
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Part 732 NFR letters are issued with regard to a known
rel ease froma known source and may be approved based
on a statutory physical soil classification in which
the I evel s of contam nants are not evaluated. These
factors elimnate the need for a reopener based on
unknown site conditions.

The Agency has proposed alternative |anguage
t oday which appears adequate on first | ook, but we
will review and get back to the Board during the
comrent period. Based on these changes and others
whi ch we have proposed and which the Agency has
accepted, we can state our support for these proposed
revisi ons.

O utnost inportance to us is the tie between the
ri sk-based corrective action provisions proposed under
Parts 742 proposed and the additional soi
cl assification nmethodology to allow those to be
addressed in the context of the tank program This
alone will allow us to use private and public funds
nore effectively.

As al ways, we appreciate the opportunity to offer
this testinony before the Board and are prepared to
answer any questi ons.

Thank you.
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HEARI NG OFFI CER Tl PSORD: There were no
prefiled questions filed regarding M. Rapps'
testimony. Does the Agency have any questions?

MR RIESER M. Gates.

HEARI NG OFFI CER TIPSORD: |'msorry, M.
Gates. | apol ogi ze.

M5. ROBINSON: We have no questions.

HEARI NG OFFI CER Tl PSORD: Any questions for
M. Gates?

Seei ng none, thank you very nuch.

MR GATES: Thank you.

MR RIESER  Thank you.

HEARI NG OFFI CER TI PSORD: That concl udes our
prefiled testinony.

Was there anyone el se here today who wi shes to
testify at this proceedi ng?

Seeing none, we will proceed with the fina
housekeepi ng natters then

As | indicated at the beginning of the hearing,
and as we all are very aware, there's a March deadline
for final adoption of this rule. Gven the tine frane
necessary to allow for review by the Joint Committee
on Administrative Rules, that places the Board in the

position of having to go to second notice with this
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rul e by January 9th, 1997.

That being the case, we have little choice as to
when final comrents will be due. And basically those
choi ces conme down to Christmas Eve or the day before.
W have requested an expedited transcript. And | am
barring severe objection, going to ask all coments be
in the Board's office by Decenber 23rd. Hopefully,
that will allow ne the opportunity to collect the
comrents and retire to Jerseyville for a few days to
wite a draft order for the Board and give the Board
Members the opportunity to examine all final coments
and give themthe full weight they deserve.

Seeing no objection, then | will verbally order
that all final comments be received by the Board by
Decenmber 23rd, 1996.

Okay. | think that does it. |Is there anything
el se? Are there any other notions or any other
guestions fromthe parties at this tinme?

Okay. Then we will await the filing of Exhibit
Number 9 from M. Rapps and all of your fina
conment s.

| thank you all for your cooperativeness and your
preparedness. It's nmade these things go much faster.

Thank you very much. W're cl osed.
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STATE OF ILLINO'S )
) SS
COUNTY OF SANGAMON )

CERTI FI CATE

I, Dorothy J. Hart, affiliated with Capitol
Reporting Service, Inc., do hereby certify that |
reported in shorthand the foregoi ng proceedi ngs; that
the witness was duly sworn by ne; and that the
foregoing is a true and correct transcript of the
shorthand notes so taken as aforesaid.

| further certify that | amin no way associ ated
with or related to any of the parties or attorneys
i nvol ved herein, nor am| financially interested in

t he action.

CSR Li cense No. 084-001390
Certified Shorthand Reporter

Regi st ered Prof essional Reporter
and Notary Public

Dated this 11t h day of
Decenber, A.D., 1996, at

Springfield, Illinois.

CAPI TOL REPORTI NG SERVI CE, | NC.
SPRI NGFI ELD, ILLINO S 217-525- 6167






