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BEFORE THE | LLI NO'S POLLUTI ON CONTROL BOARD

ENVI RONVENTALLY CONCERNED Cl Tl ZENS
ORGANI ZATI ON and BETH FI NNEY,

Petitioners,

VS. No. PCB 98-98
LANDFILL L.L.C d/b/a or al/k/a
WEST END DI SPCSAL FACI LI TY and
SALI NE COUNTY BOARD OF COWM SSI ONERS,
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Respondent s.

Proceedi ngs held on March 9, 1998 in
Harrisburg, Illinois before Anmy L. Jackson, Hearing
Oficer.

Reporter: Tricia Ende Huff, CSR #084-003532

Keef e Reporting Conpany
11 North 44th Street
Belleville, IL 62226

KEEFE REPORTI NG COVPANY
BELLEVI LLE, IL



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

For

For

Petitioners:

Respondent s:

APPEARANCES:

M. Ken Bl eyer, Esq.
608 S. Park Ave.
Herrin, IL 62948
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HEARI NG OFFI CER JACKSON:  CGood nor ni ng,

everyone. M nane is Amy Jackson and |I'mthe

hearing officer with the Illinois Pollution Control
Board. For the record, | note that it is about 9:08
a.m on Mnday, March 9, 1998. | also note that

menbers of the public are present today.

The proceeding before us is Pollution Control
Board Nunmber 98-98, Environnmentally Concerned
Citizens Organi zati on and Beth Fi nney versus
Landfill L.L.C. d/b/a or a/k/a West End D sposa
Facility and the Saline County Board of
Conmi ssi oner s.

For the benefit of those present today who may
not be famliar with The Board proceedings |I'd first
like to briefly explain The Board's process in this
type of a hearing. First you should know that it is
The Board and not nme that will make the decision in
this case. M/ job, as a hearing officer, requires
me to conduct the hearing process in a neutral and
orderly manner so that we have a clear transcript of
t hese proceedings for The Board to review It is
i nportant that The Board be able to follow the
record that we nake here today.

It is also ny responsibility to assess the
credibility of any witnesses giving testinony today

KEEFE REPORTI NG COVPANY
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and I will do so on the record at the close of these
pr oceedi ngs.

At tinmes | may ask for clarification for the
record or ask questions of a witness which | believe
are necessary and may aid The Board in making their
decision in this case

The conplaint in this matter alleges that the
deci sion of the Saline County Board of Conmi ssioners
in granting local siting approval for a new
pollution control facility to Landfill L.L.C was
agai nst the nmani fest weight of the evidence, that
t he hearing process was fundanmental ly unfair and
that The Board of Commi ssioners |ack jurisdiction
over the siting application

Nei t her of the respondents have filed a witten
answer to the conplaint but discovery has taken
pl ace and there's currently a notion for parti al
summary judgenent filed on behalf of respondent,
L.L.C., pending before The Board on the issue of
whet her the Saline County Board had jurisdiction to
consi der the siting application.

The Board's procedural rules and the Environnmenta

Protecti on Act govern these proceedings. They provide

that menbers of the public shall be allowed to speak

or submit a witten statenent at hearing; however,

KEEFE REPORTI NG COVPANY
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any person offering testinony today shall be subject
to cross-exam nation by the attorneys present.

Addi tionally, any such statenment offered by a
menber of the public shall be relevant to this case
and to the issues currently before The Board. |
will call for any statenents from nenbers of the
public after the parties have presented their
evi dence.

At this point I would Ilike to see hands of any
menbers of the public who are present and who do
wi sh to nake a statenment today. |If you could just
rai se your hands. ay. | note that no nenbers of
the public that are present today have indicated
that they wish to nmake a statenent on the record
O course that may change as the proceedi ngs
progress today, as further nmenbers of the public may
attend, and I'll ask for this again at the cl ose of
pr oceedi ngs.

Finally, I want to caution everyone that a board
hearing is much the same as being in court and
expect everyone to act appropriately and w th proper
decor um

"Il ask the parties to nmake appearances for the
record. Let's begin with the petitioner

MR, BLEYER Thank you. Madam Heari ng

KEEFE REPORTI NG COVPANY
BELLEVI LLE, IL



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

O ficer, and Counsel, ny nane is Ken Bleyer, that's
spelled B, as in boy, I-e-y-e-r. M address is 608
Sout h Park Avenue in Herrin, Illinois, 62948. |
represent the petitioners, Beth Finney and ECCO

HEARI NG OFFI CER JACKSON:  Thank you,
M. Bleyer. M. Hedinger.

MR, HEDI NGER: Thank you. Ms. Jackson,
M. Bleyer, ny nane is Steve Hedi nger and |
represent the respondent, Landfill L.L.C

HEARI NG OFFI CER JACKSON:  And is there
anyone here present today on behalf of the Saline
County Board of Comm ssioners? GCkay. | note for
the record that there appear to be no persons here
on behalf of Saline County Board of Conmi ssioners.

M. Bleyer, M. Hedinger, do we have any

prelimnary matters?

MR BLEYER Yes, | think so, Ms. Jackson.
I have received a copy of a Mdtion In Limne that
M. Hedi nger has submitted to ne this norning.
VWiile | haven't had a chance to review every page of
it I think, in substance, what is the target of this
motion is to establish, on the record, stipulations
t hat have been reached over the past two weeks, and
I would be willing to recite, into the record, what
| believe those stipulations are and then if

KEEFE REPORTI NG COVPANY
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M. Hedinger is so inclined he can either add to
that or nodify it in sonme way.

It is nmy understanding that over the course of
approxi mately one nmonth of discovery, and sone
di sputes we've had along the way, we've nore or |ess
narrowed the issues in this case and | believe, as I
understand those issues to be, those issues have --
are focused around Paragraph 9 of ny petition and
deal with the allegations that have been nade
agai nst the proceedi ngs during October of |ast year
and it is my understanding that pursuant to the
di scovery proceedi ngs that certain of those
all egations that | have made are no | onger -- ny
clients no longer wish to pursue those so | would
like to nmake clear, for the record, what those are.

First, the allegation dealing with an ex-parte
conmuni cati on. We, on behal f of the petitioners,
will identify that particular allegation will not be
pur sued.

The al | egation regarding the conflict of
interest with the county board nenber and the
applicant will also not be pursued fromthis point
forward

We had given an answer in discovery that part of
our conpl aint was based upon the belief that the

KEEFE REPORTI NG COVPANY
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hearing officer had been paid by the applicant. W
| earned in discovery that was not true. W wll not
be pursuing that either.

In addition, we identified, as an objectionable
action below, that certain county officials working
as an armof the Saline County Governnent testified
on behalf of the applicant in Cctober of |ast year
and we made it clear, during discovery, that those
i ndi vidual s are Danny January and Randy Koester who
are nenbers of the Egyptian Health Departnment. W
will not be attenpting to produce any additi onal
evi dence beyond what is in the record bel ow to point
out what the basis of our allegations are. 1In other
words, we're not going to put any w tnesses on
today, nor are we going to try to offer affidavits
during the public comment period or anything el se
wi th respect to Danny January or Randy Koester's
testinmony. 1In other words, we intend to be bound by
the record below with that particular material and
the pursuit of that objectionable action

We have also stated that the -- in discovery
that the witten resolution of the county board
deciding the case was contradictory and we did -- we
made t hat concl usion based upon the fact that there
seens to be an incongruency in the vote between the

KEEFE REPORTI NG COVPANY
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vote on the nine criteria and then an ultimte vote
that was taken on the site, the facility, and that,
for sone reason, is nine to three in the fornmer and
ten to two in the latter and we don't believe that
makes any sense. W think that points out a
confused county board, which has been one of our
argunents fromthe begi nning, and we had told the
applicant and their attorney that we do not intend
to go beyond that particular issue in furtherance of
our objection having to do with the witten

resol uti on being contradictory in nature. |In other
words, we, of course, intend to be bound by the
record in that regard.

We have also indicated that -- in our discovery
responses that representatives of the applicant
presented technical information in support of this
proceeding and we identified to the applicant and
their attorney that that has to do with sone
material that M. Acree, who was one of the
wi t nesses in the proceedi ngs bel ow, presented during
t he public coment period; and, of course, that is a
matter of record which we do not intend to pursue at
this time either.

Now, | believe that, in a nutshell, describes
what we have taken from Paragraph 9 of the petition

KEEFE REPORTI NG COVPANY
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and therefore the balance, as | understand it,
represents the matters that remain in dispute, the
bal ance of Paragraph 9. | believe that's ny
under st andi ng.

HEARI NG OFFI CER JACKSON: M. Hedi nger,
["lIl give you a chance to respond, but just so I'm
clear, the issues you nmade that you woul d no | onger
pursue were all issues that were raised in Paragraph
9, Subparagraph C on the issue of whether the
application proceedi ngs were fundanmentally fair?

MR, BLEYER: Pardon ne for just a nonent.
No, no, that's not correct. There are -- there are
i ssues that stemfrom Paragraph 9C that we will
continue to pursue; however, we clarified, in
di scovery, what the nature of those issues are and
we attenpted in furtherance of interrogatories and
depositions to identify to the applicant and its
attorney precisely where we are going with those
i ssues but, no, we are not saying that there isn't
anything in 9C that we're not pursuing. | nean,
there are issues that we are pursuing, yes.

HEARI NG OFFI CER JACKSON: And that's not
what | understood. | nean, | understood that there
still are remmining i ssues in Paragraph 9,
Subparagraph C that you intend to pursue?

KEEFE REPORTI NG COVPANY
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MR, BLEYER  Yeah.

HEARI NG OFFI CER JACKSON:  Sone of themwi ||
not be pursued?

MR, BLEYER  Yeah, sonme have been wai ved.
Particularly you mght note in Paragraph 9C the
ex- parte comuni cations and the presence of a
conflict of interest. W have clearly waived
those. We will not be pursuing those.

HEARI NG OFFI CER JACKSON:  Ckay.

M. Hedi nger.

MR, HEDI NGER: Thank you. M. Bl eyer
mentioned a Mbtion In Limne that | had given hima
copy of. Basically the Mdtion In Limne was
i ntended to nmake a record of the stipulations that
he has just gone through so | will not be filing
that today, and | believe his stipulations that he
just recited conports with nmy understandi ng of what
we agreed to.

For the record, he did nention a gentl eman naned
M. Acree. That's A-c-r-e-e.

HEARI NG OFFI CER JACKSON:  Thank you. Is
that the only prelimnary matter that we have
t oday?

MR BLEYER That's all 1 have.

MR HEDINGER: That's all for ne.

KEEFE REPORTI NG COVPANY
BELLEVI LLE, IL



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARI NG OFFI CER JACKSON:  Ckay.

M. Bleyer, will you be making an openi ng statenent
t oday?

MR, BLEYER  No.

HEARI NG OFFI CER JACKSON: M. Hedi nger, do
you w sh to?

MR HEDINGER: No, | will not either.

HEARI NG OFFI CER JACKSON: Ckay. M. Bl eyer,
your first w tness.

MR, BLEYER: Wy don't -- | would be
willing to accommbdate M. Koonce's attorney if
M. Hedi nger and you are inclined to do so.

HEARI NG OFFI CER JACKSON: Ckay. | think
our discussions on this issue were off the record so
just so the record reflects what happened, we are
experienci ng sone inclenment weather in this part of
the state and apparently the attorney for
M. Bleyer's first witness is caught up in some of
t hat weat her but expects to be here shortly. If
neither attorney has an objection we'll take a short
break, go off the record and allow M. Koonce's
attorney to be present for that questioning.

MR, HEDI NGER: No obj ecti on.

MR, BLEYER: No objection.

HEARI NG OFFI CER JACKSON: Ckay. We'll go

KEEFE REPORTI NG COVPANY
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off the record then. Thank you.
(Wher eupon a break was taken.)
HEARI NG OFFI CER JACKSON: W can go back on
the record. After a brief pause of about 20, 25
m nutes we're going to go back on the record. |
note that M. Chris Gsborn is here representing the
IIlinois Central Railroad and he had asked to be
present for the testinmony of M. R L. Koonce,
K-0-0-n-c-e. Gkay. M. Bleyer, you ready to cal
your first wtness?
MR BLEYER Yes, I'Il call R L. Koonce.
HEARI NG OFFI CER JACKSON: M. Koonce, if
you' d cone up here and please remain standing and
rai se your right hand, the court reporter will swear
you in.
(Wtness Sworn.)
DI RECT- EXAM NATI ON
BY MR BLEYER

Q Wul d you state your nane for the record

A R L. Koonce.

Q And where do you live, M. Koonce?

A At 677 South Townshi p Line Road,
Thonpsonville, Illinois.

Q VWere do you work, sir?

KEEFE REPORTI NG COVPANY
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A

Bent on,

Q

o > O >

| ast wee

I[Ilinois Central Railroad at an office in
[I1inois.

VWhat do you do for thenf?

["mtrain master.

How | ong have you been with then?

Been with them 39 years.

Al right. M. Koonce, do you recall that

k on the 4th of March | took your

deposi tion?

A

Q

Yes, sir, | do.

Have you had a chance to revi ew that

deposi tion?

A

Q
what you

> O >» O >

Q

Yes, sir.

Does that deposition accurately reflect
stated in response to questions put to you?
Yes, sir.

M. Koonce, do you know Wayne Hemmerich?

I met M. Hemmerich, yes.

And when have you net hinf?

In Cctober of '97 and March of '98.

Ckay. And during the interimbetween

Cct ober of 1997 and March of 1998 did you have the

occasi on

to be or see -- be with or see

M. Hemmerich?

A

No, sir.

KEEFE REPORTI NG COVPANY
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Q Do you know what M. Henmerich's role in
t hese proceedi ngs has been?

A | understand M. Hemmerich was affiliated
with Landfill L.L.C | believe it is.

Q VWere did you get that belief from sir?

A From M. Hemmeri ch.

Q So you have no outside know edge of what

M. Hemmerich's role may or may not be?

A No, sir.

Q Do you know Ri ck Lane?

A Rick Lane? | don't believe so, no.

Q Do you know Robert W/Ison?

A No, sir.

Q Do you know John Acree?

A No, sir.

Q Al right. 1'd like to ask you if you can

renenber what you were doi ng on Friday, October 24,
1997?

A On that particular day I was in ny office
and | think that was the day I nmet with
M. Hemmerich for the first tine.

Q And what is the basis of your belief? In
ot her words, why do you believe you nmet M.
Henmeri ch that day?

A | wote a letter and in ny response to

KEEFE REPORTI NG COVPANY
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M. Hemmerich in the letter | quoted it that | had
met with himon the 24th, or talked to himon the
24t h.

MR, BLEYER: Wuld the record pl ease
reflect that I amshowi ng the witness a copy of a
letter identified in this record as C1850 known as

Exhi bit 52 in the proceedings in Cctober and al so

identified as Petitioner's Exhibit 1 in a deposition

taken | ast week. Q M. Koonce, would you | ook at
that for just a nonent. Have you had a chance to

| ook at the docunment, sir?

A Yes, sir, | have.

Q Do you recognize it?

A Yes, sir.

Q  And how?

A It's a letter | wote to M. Hemmerich on

Cct ober 27, 1997 and signed by me as R L. Koonce,

Train Master, Illinois Central Railroad.
Q Do you believe that's your signature?
A Yes, sir, | do.
Q Does it reference Cctober 24th?
A Yes.
Q And what is the reference to October 24th?

A It says "This is in response to your

i nquiry of October 24, 1997".

KEEFE REPORTI NG COVPANY
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Q Now, on October 24th did you neet with
M. Hemmerich or did you speak with himby phone?

A | believe | spoke with him by phone and net
with him | think, on October 27.

Q Did he call you?

A Yes, he did.

Q Did he call you at work?

A Yes.
Q Wy did he call you?

A M. Hemmerich had several questions
regarding the railroad on what we refer to as the
El dorado district which runs between Ferber off our
main |ine over to El dorado

Q VWhen you say he had several questions, do
you nmean by that that he just asked you questions or
did you, in return, offer replies?

A Wl |, he asked questions and | offered
replies, yes.

Q Did he do anything other than put questions
to you?

A | don't understand what you mean.

Q Was the substance of your conversation on
Cct ober 24th merely hi maski ng questions and you
maki ng replies or did he also provide you with
i nformation about Landfill L.L.C ?

KEEFE REPORTI NG COVPANY
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A He told me that there was a proposal to
build a landfill, yes.

Q Did he tell you where it was?

A Basically in -- off of Macfarland Road |
believe it is.

Q Do you know exactly where that is going to
be; in other words, where the landfill is to be
built, M. Koonce?

A Not precisely, no.

Q Did you neet with himon Cctober 27th?

A Yes.

Q Wher e?

A At ny office in Benton.

Q Do you recall when?

A I don't recall the exact tinme, no, sir.

Q VWho was present?

A M. Hemmerich and nysel f.

Q VWhat was the purpose of the neeting?

A M. Hemmerich agai n had sonme questions that
he wanted clarified and | provided them

Q Wasn't that the purpose of the neeting on
the 24th -- pardon ne, the tel ephone conversation on
t he 24t h?

A Basi cally, yes, um hum

Q What was the need for an additional

KEEFE REPORTI NG COVPANY
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contact ?

A M. Hemmerich asked ne if | would wite him
a letter regarding this and he just cane by the
office to ask the questions again and get a
clarification on them

Q Did he ask you that on the 24th or the

27t h?
A | don't recall if all of the questions were
asked on the 24th. | think sone of them were, yes.

Q VWhat |'m asking you is did he ask you to
wite a letter when he spoke to you on the phone on
the 24th or did he ask you to wite the letter when
he saw you on the 27th?

A | believe it was on the 27th.

Q VWhat did M. Hemerich show you when he
cane to see you on the 27th?

A He showed ne a proposal of a map -- a map
of a track |ayout.

Q VWhat do you nean by that, a track |ayout?

A Just where a track | ayout would be built
into the landfill.

HEARI NG OFFI CER JACKSON: Excuse ne, sir.
You nmean a railroad track?

A Yes.

HEARI NG OFFI CER JACKSON: Ckay. Thank

KEEFE REPORTI NG COVPANY
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you.

MR BLEYER Q So, in other words, he
showed you a map that contained -- or proposed to
show where a railroad track would be built running
to the landfill?

A He showed nme what | understood to be a
proposal to build one. Possibly could be built,
yes.

Q Ckay. Well, explain to me why you say
proposed. Did the map show where the track was to

be constructed?

A It showed the layout. It didn't show
exactly -- identify exactly where it would be built,
no. It was ny understanding it would be built off
of the Illinois Central Railroad.

Q Did he tell you it was nerely proposed?

A That was the understanding | had, yes.

Q And where did you get that understandi ng?

A From M. Hemeri ch.

Q Now, in addition to showi ng you the nmap for

t he proposed track, did he show you anything el se?
A No, | don't think so.
Q Did he read any docunents to you that day?
A No, sir.
Q Did he give any docunents to you to read?

KEEFE REPORTI NG COVPANY
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A No, sir.

Q Have you ever seen Landfill L.L.C's
application for siting?

A No, | have not.

Q Has anyone ever read any material out of
that application to you?

A Not that | recall of, no.

Q Is M. Hemmerich the only person, to your
know edge, associated with the landfill that has
spoken to you about a matter relative to the
landfill?

A Yes, sir.

Q The letter which is the exhibit that you
now have in your possession in front of you, Exhibit
Nunber 52 in the proceedi ngs bel ow, where was that
| etter prepared?

A At ny office.

And who prepared it?

I did.

VWhen did you prepare it?

On Cct ober 27, 1997.

Wy did you prepare it?

| prepared it in response to M. Hemmerich

In response to his request?

> 0 » O » O » O

In response to his request, yes.
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Q Now, prior to being subpoenaed for your
deposition | ast week had you advi sed anyone with the
[Ilinois Central @ulf that you had witten that
letter?

A No, sir.

Q Did you copy that letter to anyone at
IIlinois Central Gulf?

A No, sir.

Q Did M. Henmerich tell you that your letter
woul d becone an exhibit in the proceedi ngs on
Cct ober 27t h?

A No, sir.

Q Do you know where Landfill L.L.C is going
to devel op rail access?

A From ny understanding it would be sone
pl ace south of our main track running between
Gal atia and what we consider Ferber, called Ferber,
or west end.

Q Bet ween County Line Road and Macfarl and
Road, do you know where this spur is to be
constructed?

A Not exactly, no, sir.

Q Do you know how many cars, railroad cars
that is, Landfill L.L.C. will be bringing into and
out of the spur if it is constructed?

KEEFE REPORTI NG COVPANY
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A No, sir, | don't.

Q Do you know how much tine will be required
to bring the cars to and fromthe spur?

A No, sir.

Q Do you know what the cars that Landfill
L.L.C. mght use would be used for?

A VWat the cars woul d be used for?

Q In other words, what the content of the
cars woul d be.

A No, sir.

Q Now, isn't it true, M. Koonce, that
because you don't know where the spur is you don't
know if the spur is going to cause bl ockages of
either the County Line Road or Macfarland Road
wi t hout knowi ng the nunber of cars that Landfill
L.L.C. would have or where the spur will be |ocated?

A That's true.

Q | have no further questions.

HEARI NG OFFI CER JACKSON: M. Hedi nger.

MR, HEDI NGER: Before proceeding with
cross-exam nation I would like to state, for the
record, an objection to the entirety of M. Koonce's
testinmony and ask that it be stricken on rel evance
grounds. This pollution control facility siting
review hearing is based on the record devel oped
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bel ow and ny understanding of the statute and case
law is that at this stage of the proceedings the
only new evi dence that can be devel oped has to
concern either jurisdictional issues or fundanenta
fairness. It seenmed to ne the entirety of
M. Bleyer's questioning related to the nmerits of
the Illinois Central Railroad's role in the
underlying petition, the underlying application for
siting approval and the proper tinme to have
presented evidence on this issue woul d have been at
the | ocal proceedings rather than at this proceedi ng
and on that basis | would nove that the testinony be
stricken.

HEARI NG OFFI CER JACKSON: M. Bl eyer, your
response.

MR, HEDI NGER: Thank you, Madam Heari ng
Oficer. The testinony, of course, is relevant. It
i s rel evant because the docunent that M. Koonce has
been testifying fromhere today was introduced into
the record at the proceedi ngs bel ow over ny
obj ection w thout himbeing present at that tine.
Those objections are well stated in the record.

Contrary to the applicant's representations on

Cctober 27th by M. WIlson that | could have
subpoenaed M. Koonce to cone to the proceedings in
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t he ensuing nights; that, of course, is not correct,
| could not have done that and | did not have those
powers and did not know the -- did not have the
opportunity to cross-examne M. Koonce as this
particul ar docunent was presented. | believe that
that was -- it was a mistake to let that docunent in
inthe first place because of the fact | couldn't
cross-examne him It was a piece of hearsay that
shoul d never have been part of the record.

It does go to the issues of fundanmental fairness
because when you all ow docunents |ike that that have
such a pertinent purpose in those proceedings to be
put in the record, clearly, as a nenber representing
the menbers of the public, | have a right to conme in
and cross-exam ne the originator of that documnent
and | did not have that chance, all | had to do
was -- the opportunity to do was to question
M. Hemmerich and | believe that sonme of the things
that M. Henmmerich said on that night and sone of
the things that M. Koonce has testified here to
today do not jive, they do not correlate, and
bel i eve had | been given the chance to ask the
guestions on Cctober 27th it may have inpacted on
the county board's decision as to the issue of the
traffic on the road and where the rail spur was
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going to be and some other things that had been
hi ghly contested throughout the previous three
nights so | believe his testinobny is very rel evant.

HEARI NG OFFI CER JACKSON: M. Hedi nger.

MR HEDINGER: Well, | have not nuch nore
to add to what | said previously. | think there's
two i ssues here; one, the fact that what happened at
t he hearings before the Saline County Board
Conmi ssioners, and that stands as it is, and whether
or not M. Koonce will help or hurt M. Bleyer's
case | don't think is really relevant to the
guestion of whether there was a breach of
fundanmental fairness in the way it was handl ed bel ow
or in the right to now devel op that testinony that
is relevant only to a substantive issue during these
proceedi ngs. A substantive siting issue.

HEARI NG OFFI CER JACKSON:  COkay. M ruling
is1'Il allowthe testinony in and M. Hedi nger will
be all owed to cross-exam ne him

As you both know, no additional evidence can be
subm tted or considered by The Board on the issue of
the nine siting criteria. Those issues were already
determ ned by the Saline County Board of
Conmmi ssioners. | will allowthis testinmony in on
M. Bleyer's assertion that it does go to his
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argunent of fundanental fairness. Only on that

i ssue, not as to whether any of the nine siting
criteria were net. Evidence on that has already
been adnmitted and no further evidence is allowed on
those issues so for that |imted purpose the
testinony is all owed.

Qoviously if you feel this is an incorrect
ruling a notion to strike may be nade later and it
can be taken up with The Board.

MR, HEDI NGER: Thank you. So without
wai ving that objection | will proceed with
Cross- exam nati on.

HEARI NG OFFI CER JACKSON:  Yes.

CROSS- EXAM ANTI ON
BY MR HEDI NCER:

Q M. Koonce, I'm Steve Hedinger. W net the
ot her day during your deposition. Wen was the
first tinme that you had any contact with M. Bleyer?

A Last Wednesday in Benton.

Q Ckay. And what happened Wednesday in
Bent on?

A | gave a deposition to M. Bleyer.

Q kay. And when was the first tinme prior to
Wednesday in Benton that you had heard M. Bleyer's
nanme?
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| received a subpoena the week before --
kay.

-- fromM. Bleyer's office.

o > O >

kay. So just to make sure | understand,
bet ween COctober 27, 1997, which is the date that you
met with M. Hemmrerich, and the date that you

recei ved that subpoena, during that time interval
you had never heard from M. Bleyer, correct?

A That's true.

Q During that time interval, that same tine
interval between October 27th and the date of the
subpoena, had you heard fromany of the foll ow ng
i ndi vidual s; Keith Finney, John P. Mirphy, or Pat
Mur phy, Paul Spicer or Beth Finney?

A No, sir.

Q Had you ever heard of an organizati on known
as the Environnentally Concerned Citizens
Organi zati on?

A Only on the subpoena that | received.
That's the first time | heard of them

Q kay. M. Koonce, are you aware of whether
or not there are any regulatory restrictions
governing the rights of any individual |and owner to
create a rail spur to connect with the Illinois
Central Railroad's main |ine?
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A I"mnot sure | understand your question.
Q Ckay. Well, if an individual, suppose a
landfill, wanted to build a landfill, could they

just do that or is there a regul atory proceedi ng or
regul atory schene that they have to conply with?
MR, BLEYER: | want to show ny objection.
| asked this witness nothing about regul ations
i nvolved with placing a spur or installing it. |
beli eve that's beyond the scope of the Direct. |
never asked hi m anyt hi ng about that.
HEARI NG OFFI CER JACKSON: 1'm going to
all ow the question. You inquired as to the
pl acenent of a rail spur and | believe this is a
reasonabl e extension of that |ine of questioning so
"1l allowit.
MR HEDINGER: I'msorry, did we get an
answer yet? Q Do you remenber the question?

A You would like to know if there are any
regul atory conmi ssions that have to be -- have to
approve a rail spur?

Q Yes.

A Yes, there are.

Q kay. And, first, what's the basis of your
know edge of those regul atory schenes?

A | think it's pretty well comon know edge
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in the railroad industry that --

Q And how | ong have you been in the railroad
i ndustry?

A Thirty-ni ne years.

Q Okay. Now, can you tell ne, briefly,
what -- just a thunbnail sketch of what that
regul atory schene nmight be before soneone coul d just
attach a spur onto the main rail |ine.

A W& have to abide by FRA regul ations,
Federal Railroad Association regul ations that
determ ne specifications for rail spurs. W have
our own conpany engi neering departnment that mnust
approve them They nust be approved by the
officials on the I C Rail road.

Q Ckay. Are there any state agencies
i nvol ved?

A If there are public crossings or sonething
to that nature, yes.

Q Ckay. And what do you nean by public
Crossi ngs?

A Publ i ¢ hi ghway crossings that woul d be
built -- a spur being built across a road.

Q Ckay. What state agencies would have to be
contacted in that regard?

A | think the Illinois Comerce Conm ssion
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kay.
Department of Transportation.
The 11linois Departnent of Transportation?

II1'linois Departnment of Transportation.

o >» O >» O

kay. And just to bring it full circle
then, to make sure | understand, if a private |and
owner, private business owner wanted to build a spur
that would cross a public roadway before joining up
with your main line, prior to doing so they would
have to go through a nunber of both federal and
state regul atory agencies as well as your own
internal audit; is that correct?

A That woul d be correct, yes.

Q kay. Can you tell nme, just in a nutshell,
what sonme of the things that the 1CC or the
Department of Transportation would require prior to
granting approval to take a spur over a roadway.

MR BLEYER: 1'd like to show ny objection
on this. This man doesn't work for the 1CC or the
[1l1inois Departnment of Transportation, numnber one.
Nunber two, | know you granted a reasonabl e
extension in overruling ny objection a nonment ago
and | think this is going too far. Again, | did not
ask this man any of these questions. And, thirdly,
I'"d like to point out that all of this seens to be
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going to whether or not this railroad crossing is
going to be safe for the roadway. Now, this seens
to fly in face of what you just got through saying a
nmonent ago, that his testinony was limted to the

i ssue of fundanental fairness. It doesn't have
anything to do with the substance of whether or not
the railroad is going to i npose an obligation or a
burden in sone regard that would nerit ruling one
way or another on the issue of traffic inpact so for
all three reasons | object to any further questions
along this line.

HEARI NG OFFI CER JACKSON: M. Hedi nger.

MR, HEDINGER: | think this is just an
extension of the questioning of M. Bleyer. As I
under st ood, his argunent was intended to show
prejudice on his client's behalf as a result of this
testinmony that he wasn't able to cross-exam ne and
if that's the record we're developing then that's
the record I'm devel opi ng here and | think
M. Koonce's testinony -- he's 39 years in the
railroad industry. Certainly he would have sone
i dea of what sone of the restrictions are on placing
a spur over a roadway, but if he doesn't know that
I"msure he'll tell us that.

HEARI NG OFFI CER JACKSON: Wth the
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understanding that this testinmony is being devel oped
solely for the purpose of argunents on the issue of
fundanmental fairness I'Il allowthe testinony if
M. Koonce has personal know edge of the
requi renents that you're tal king about. M. Bleyer,
your objection is noted.
MR, HEDINGER: Q M. Koonce, do you

renenber the question?

A My general know edge, with nothing
specific, would be that there's several Government

agenci es that would have to be invol ved incl uding

the Illinois Departnent of Transportation if it's a
crossing that would go across an Illinois state
hi ghway. |'msure it would be the Federa

Government if it went across an interstate hi ghway
or a federal highway. Sane thing would apply for a
county, if it went across a county hi ghway, county
Government woul d be involved, and it woul d probably
be -- there would probably be studies of rai
traffic going across the crossing, there would be
studi es nmade of the anount of traffic -- autonobile
traffic going across the crossing. Al these
studi es and pl ans would be submtted and have to be
approved by sone regul atory agency, dependi ng on
where it's located. They would nake the decision
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They woul d have the final say.

Q kay. Bear with ne just a nmonment, please
Sorry for the delay. M. Koonce, just a couple
ot her questions here. M. Bleyer asked you about
whet her you had, at any tine, shown a copy of your
Cctober 27 letter to anyone else within the Illinois
Central Railroad Organization. Wuld that be
somnet hing that you woul d expect, as a result of your
job description duties, that you would be required
to do? In other words, would you expect that you
woul d have to show that to soneone?

A Not necessarily. This was in response to
guestions that anyone coul d have answered of a
representative of the railroad and I would have
gi ven.

Q And who woul d you have given these answers
to? |Is there only a certain class of people that
you woul d have answered or do you answer anyone who
cones in?

A | woul d probably take into consideration
who asked the questions, yes.

Q Ckay. Wwell, if M. Bleyer had contacted
you prior to that subpoena, is there anything that
you said here today that you would not have told
hi n®?
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A Not that | can think of.
Q Ckay. | have no further questions.

HEARI NG OFFI CER JACKSON: M. Bl eyer, any

Redi rect ?
REDI RECT- EXAM NATI ON
BY MR BLEYER
Q M. Koonce, what are the considerations

that you woul d take advi sement fromin determ ning
who you would wite such a letter for?

A If | understand what you're asking | would
take into considerati on anyone who -- anyone who
canme to ny office or anyone who gave ne a call and
asked for information that | could provide I would
take into considerati on who they were, who they
represented. |If | felt that the questions that I
provi ded woul d be public knowl edge or not in any way
to harmthe railroad | would probably take that into
consi deration before I answered questions of this
nature. The questions that were answered -- or
asked are fairly sinple questions.

Q Wl l, did you know who Wayne Henmerich was
before he tal ked to you on the 24th?

A I knew who M. Henmerich was -- who he
represented hinself to be, yes, fromwhat he told
me.
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Q Ckay. But you didn't know hi m before that,
did you?

A No, | did not.

Q kay. And then when you wote the letter
for himon the 27th, your only know edge of hi m had
been your phone call the Friday before?

A That's correct.

Q And until he called you on the 24th, you
didn't know who he represented either, did you?

A No, sir, | didn't.

Q And when you wote the letter for him the
only know edge you had about who he represented was
what he had told you on the previous Friday; isn't
that correct?

A That's true.

Q | don't have anything further

MR HEDI NGER: No Recross.

HEARI NG OFFI CER JACKSON: Ckay. This
wi tness is here today pursuant to a Subpoena Duces
Tecum Is he rel eased now? Any --

MR, HEDINGER: M. Bl eyer's subpoena.

MR, BLEYER: Well, | think 1'd like to wait
until the proceedings are done. W're going to be
done here shortly so -- | don't anticipate recalling
him no, but | want to wait until we're conpletely
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done.

HEARI NG OFFI CER JACKSON:  Ckay. M.
Koonce, you're free to step down and I'd ask that
you just remain in the courtroomfor the remainder
of these proceedings. Thank you. M. Bleyer, your
next w tness.

MR BLEYER | have no further witnesses.

HEARI NG OFFI CER JACKSON: M. Hedi nger, do
you have any witnesses?

MR HEDINGER: Yes, we will call M. Keith
Fi nney.

HEARI NG OFFI CER JACKSON: M. Finney, cone
forward, please. Please raise your right hand, the
court reporter will swear you in.

(Wtness sworn.)
DI RECT- EXAM NATI ON
BY MR HEDI NCER

Q Pl ease state and spell your nane for the
record.

A Keith Finney, F-i-n-n-e-y.

Q And M. Finney, are you famliar with an
organi zati on known as the Environnentally Concerned
Ctizens Organization?

A Yes.

Q kay. And are you affiliated with that
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group?
A Yes.
Q kay. Can you tell us, what is the nature
of that group, what is that group organi zed to do.
A Trying to keep the landfill out of our
backyard.

Q Ckay. And can you tell me when that
organi zati on was created approxi mately?

A | think it was August of '97.

Q August, 1997. And who are the nenbers of
t he organi zation at that tinme?

A Sane as they are now, ne, nmy wife, Beth
Fi nney, Paul Spicer, Pat Mirphy.

Q kay. And Pat Murphy is al so known as John
P. Murphy; is that correct?

A Yes.

Q Have there ever been any nenbers of the
organi zati on other than the four of you?

A No.

Q Ckay. And M. Finney, you were present at
the tine that the Saline County Board of
Conmi ssioners voted on the application for approval
of the Landfill L.L.C application, were you not?

A Yes.

Q And were ot her menbers of your organization
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al so present?

A Pat Murphy, and | think Paul was there.
Q Paul Spicer?

A Yes.

Q Was M. Bl eyer there?

A No.

Q And at that time, M. Finney, did either
you or M. Miurphy or M. Spicer raise or attenpt to
rai se any objection to the county conm ssioners
prior to their vote?

MR BLEYER  Ms. Jackson, | want to show an
objection on this. Nunber one, | put on evidence
today having to do with an exhibit that was put into
evi dence identified as Exhibit Number 52 at the
proceedi ngs below. | don't know what any of this
has to do with that exhibit that went in. | don't
know what the constitution of ECCO or, for that

matter, the vote of the county board on Decenber

18th of 1997 has got to do with that at all. That's
nunber one. Nunber two, | don't really know where
Counsel is leading with these questions. | don't

know what this has to do with this proceedi ng here
today. There is certainly no notion pending that
woul d substantiate an argunent of any kind that ECCO
or its nenbers or Ms. Finney or M. Finney have
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failed to do sonething that they should have done.
There's certainly no notion to that effect.

As you adequately pointed out at the begi nning
of these proceedings, there's never been any answer
filed by the applicant to this petition to challenge
anything that we've said in our petition, or done,
so | object to questioning M. Finney unless he
wants to ask hi mquestions about what |'ve opened
t he door on here today having to do with Exhibit
Nunber 52 and the fundanental fairness of allow ng
that exhibit in over hearsay objections.

HEARI NG OFFI CER JACKSON: M. Hedi nger, do
you have a response?

MR, HEDI NGER: Sure. M. Koonce testified
that he had never heard of those four individuals
but as far as I'maware the record did not state who
those four individuals were and | think now we've
established that those are the four nmenbers of the
petitioner in this case, in this pollution board
proceeding, and | think that was a necessary | oose
end | needed to tie up. And the County Board of
Conmi ssi oners board hearing | think just goes to the
i ssue of prejudice and what attenpts were taken to
protect their rights during the proceedings, not
only for this issue that we're -- that M. Bleyer
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has presented evidence on but for the other

remai ning i ssues that may still exist in this
petition and this was ny |ast question so where it's
| eading we will now see.

HEARI NG OFFI CER JACKSON:  COkay. |'m going
to allow the questioning. The evidence you put on
this nmorning does not Iimt M. Hedinger in the
presentation of his case. The clains in your
petition open the door to his case so because this
line of questioning may offer further |ight on that
I"mgoing to allow the questioning. Objection is
overrul ed. You can answer.

MR, HEDINGER: Q The question was, |
bel i eve, whether during the vote of the Saline
County Board of Commi ssioners either you or any of
t he ot her nmenbers of the Environnentally Concerned
Citizens Organi zation that were in attendance that
day objected or attenpted to object to anything that
t he Board of Conmm ssioners was doi ng?

A No.
Q No further questions. Thank you.

HEARI NG OFFI CER JACKSON: M. Bl eyer, any
Cross?

CROSS- EXAM NATI ON
BY MR BLEYER:
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Q Were you of fered a chance to nmake any
obj ections that day?

A No one was.

Q kay. That's all | wanted to ask.

HEARI NG OFFI CER JACKSON: Any Redirect,
M. Hedi nger?

MR, HEDI NGER©  No.

HEARI NG OFFI CER JACKSON:  You may be
excused. M. Hedinger, next wtness.

MR HEDINGER: CQur |ast witness, | believe,
is M. Wayne Henmeri ch.

HEARI NG OFFI CER JACKSON: M. Hemmerich, if
you' d raise your right hand the court reporter wll
swear you in.

(Wtness sworn.)
DI RECT- EXAM NATI ON

BY MR HEDI NGER:

Q Pl ease state and spell your nane for the
record.
A Wayne Henmerich, He-mme-r-i-c-h.

Q And M. Hemmerich, are you rel ated or
affiliated in any way with the respondent in this
proceedi ng, Landfill L.L.C ?

A I work for R ck Lane who is a co-owner of
Landfill L.L.C
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Q And are you the sane Wayne Henmerich that
testified on a nunber of occasions during the
proceedi ngs before the Saline County Board of
Conmi ssi oners?

Yes, | was.

Q In particular, M. Henmerich, are you the
same Wayne Hemmerich that testified concerning
noti ces which were sent concerning -- sent and
ot herwi se di sseni nated concerni ng the proposed
application for the pollution control facility?

A Yes, | was.

Q And can you tell me, briefly, what the
notices were intended to do.

A The notices which | -- which we mailed and
whi ch were also, for the nost part, hand delivered
were notifying the property owners in the area of
our intent to file a siting request with Saline
County.

Q How di d you determ ne who shoul d be given
that notification?

A I was --

MR, BLEYER: Ms. Jackson, | want to show ny
objection on this. You' ve already ruled that he can
bring in additional material based on ny petition
and that's fine, but 1'Il adopt the objection he
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made to nmy presenting M. Koonce in these
proceedi ngs and state to you that | don't believe
that it is appropriate, at this stage, to put a
representative of the applicant on to try to clean
up the record in relation to how he served notices.
Now, they were represented by an attorney at the
proceedi ngs below. He's sitting right there with
hi mt oday, Robert WIson. He asked hi m question
after question after question about notices that
were served, the nmeans that they were served and
then he offered a ot of nmaterial into evidence that
was accepted by the hearing officer and a record has
been nade on that point. Now, | have not presented
here today, or by way of ny petition, anything in
furtherance of that and I think it is utterly
ridiculous for us to sit here and listen to the
applicant cone in today and try to present
additional material in furtherance of this issue
having to do with whether or not proper service was
made, so | object. | think this exceeds the purpose
for this hearing and, like |I said, | assumed the
same argunent that M. Hedi nger just nade, however,
in this particular case we're not tal ki ng about an
i ssue having to go to fundanmental fairness, he's
testified about matters having to do with
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jurisdiction so | believe it's inappropriate.

HEARI NG OFFI CER JACKSON: M. Hedi nger.

MR, HEDINGER: Well, | believe jurisdiction
is one of those issues that additional evidence is
permtted during the board hearings, but even to the
extent there isn't there is a -- well, let ne say
that. | don't believe that is the case. | believe
it is allowed during the Pollution Control Board
proceedi ngs and | think there are nunerous cases
where, particularly objectors, appear during these
proceedi ngs and put on evidence that there wasn't
jurisdiction and certainly the inverse of that mnust
al so be true, but I will say this, in addition to
that, M. Bleyer has specifically raised the
jurisdictional issue in his petition. He has
clarified that issue in his interrogatory response
and | think we have it nailed down; however | have
not yet seen his response to our notion for summary
j udgenent and, frankly, this is just alittle
clarification evidence to nake sure that there are
no m sunderstandi ngs on a point related directly, |
believe, to the issue of these -- | think the
obj ection and response are taking |longer than the
testinony woul d have.

HEARI NG OFFI CER JACKSON: Ckay. | do note
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that lengthy testinmony was given during the Saline
County Board of Comm ssioners hearing on this matter
so | would caution you not to just replicate what
was al ready done, what is already before The Board
in the record; however, the issue of jurisdiction
has been raised in the petitioner's conplaint and
I"mgoing to allow sone |imted questioning on that
i ssue but --

MR, HEDINGER: | have two nore questions.
I"'msorry, | don't know if we had an answer. Could
you read the | ast question back, please.

(Wher eupon the question was read
back by the court reporter.)
A | was given a list of property owners
around the proposed site, the property line site.
Q Were John P. Murphy and M. Guye on that
list?
A Yes, they were.
Q Can you tell me in what manner those two
i ndi vi dual s were served
A They were served by certified mail and al so
i n person.
Q Can you tell us the circunstances
surroundi ng the personal service and how you know
t hat .
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A | notified themin person, nyself.

M. Mirphy, | found himon -- he was on his tractor
and | talked to himand M. Quye was at his house.
Q Do you recall what date that occurred?

A June 24t h.
Q kay.

HEARI NG OFFI CER JACKSON: Excuse nme. June

24t h of 19977
A Yes.

MR, HEDI NGER: No further questions.

HEARI NG OFFI CER JACKSON: M. Bl eyer.

MR, BLEYER: | don't have any questions.

HEARI NG OFFI CER JACKSON: Ckay. The
Wi tness i s excused.

MR HEDINGER: The L.L.C. has no further
Wi t nesses.

HEARI NG OFFI CER JACKSON:  Any rebuttal,

M. Bleyer?

MR, BLEYER  No.

HEARI NG OFFI CER JACKSON: Ckay. As the
hearing officer I amrequired to nake a statenment as
to the credibility of the witnesses here today. The
statenment is to be based on ny | egal judgenent and
experience. Accordingly, | hereby state that |
found the witnesses here today to be credible and
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therefore credibility is not an issue in these board
pr oceedi ngs.

As the attorneys know, an expedited transcript
has been requested and should be avail able within
t hree busi ness days.

Before I continue, | forgot to ask, again, if
any nenbers of the public who are present wish to
make statenents on the record at this tine. If so

pl ease indicate with a rai sed hand. ay. There

being none 1'Il continue with the briefing
schedul e.
As we discussed, | think during our prehearing

conferences, the briefing schedule is going to be
somewhat tight due to the statutory decision
deadline in this case. The briefing schedul e which
we previously discussed and which I'm prepared to
order on the record today would require the
petitioner's brief be filed by 5:00 p.m Friday,
March 20, respondent's brief by Friday, March 27,
also 5:00 p.m, and petitioner's reply brief by 5:00
p. m Thursday, April 2 and the record will close at
that tinme.

| ask both parties that if you need to Fax a
copy of your brief to get it to opposing counsel by
5:00 p.m on the due date, that you do so. The
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schedule is tight and they' Il need every avail able
opportunity to get responses put together. 1Is this
briefing schedul e acceptable, M. Bleyer?

MR BLEYER: Well, | guess it will have to
do.

HEARI NG OFFI CER JACKSON: M. Hedi nger.

MR, HEDI NGER: Let ne just doubl e check
here. Now, the service by Fax is being authorized.
Is filing by Fax al so aut horized?

HEARI NG OFFI CER JACKSON:  Service on
opposi ng counsel by Fax is being authorized. As for
copies comng into The Board, just file those by
First Cass Mil.

MR, HEDINGER: Not that | anticipate any,
but we'll deal with it in advance, in the event we
have any notions that are directed toward yourself,
woul d those be authorized by Fax as well?

HEARI NG OFFI CER JACKSON: Yes. At this
time any notions between now and the cl osing of the
record that need to be filed or that you believe
shoul d be directed to the hearing officer, you are
aut horized to file those by facsinle so they can be
resol ved without disrupting the briefing schedule.

MR, HEDI NGER: Ckay. That works for nme
t hen.
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HEARI NG OFFI CER JACKSON:  All right. If
any nenbers of the public wish to submit witten
comments there will be a witten coment period and
that will extend fromtoday until the date the
record is closed which will be 5:00 p.m, April 2.
Al witten comments nust be submitted to The
Board's Chicago office and witten comrents will be
avai l abl e to counsel for both parties upon request
to the clerk's office. |If anyone wi shes to nmake
public comments | do have copies of The Board's
address that you can get fromne after the hearing
i s concl uded.

As you know, there are already nany public
comments that were submtted to the Saline County
Board of Conmi ssioners and rest assured those are
part of the record that will be reviewed by The
Board. Unless we have any other unfinished
busi ness, 1'll conclude the hearing. M. Bleyer?

MR, BLEYER: Nothing further.

HEARI NG OFFI CER JACKSON: M. Hedi nger.

MR, HEDI NGER:  Not hi ng further.

HEARI NG OFFI CER JACKSON: Ckay. | note for
the record that it is about 10:32 Monday, Mrch 9,
1998 and we stand adj ourned. Thank you very much.

(Hearing Concl uded.)
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