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1 PROCEEDINGS

2 (January 26, 1999; 10:10 am.)

3 HEARING OFFICER JACKSON: Good morning everyone.
4 My nameis Amy Jackson. | am the Board Hearing

5 Officer who will be handling this matter. Thisis PCB
6 98-171, People of the State of Illinois versus Victor

7 Cory. For therecord, it is Tuesday, January 26th,

8 1999, and we are beginning at about ten after 10:00 in
9 the morning.

10 | want to welcome Board Member Elena Kezelis, who
11 will be sitting in for the hearing. | will remind the

12 partiesthat the Board rules do allow Board Members to
13 ask questions of the witnesses who are on the stand.

14 1 will provide Ms. Kezelis with an opportunity to ask
15 any questions that she might have.

16  Atissuein this case are allegations contained in

17 acomplaint filed by the People of the State of

18 Illinois. The violations alleged in the complaint

19 relate to Mr. Cory's operation of a swine production

20 facility in eastern Adams County, Illinois. Parties

21 have agreed to hold the hearing today in Springfield

22 in Sangamon County.

23  ThePeople allege that Victor Cory has violated

24 thelllinois Environmental Protection Act and the

25 Pollution Control Board rules and regulations by
5
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1 causing or allowing water pollution, by threatening a
2 discharge without avalid NPDES, or a National
3 Pollution Discharge Elimination System Permit, and by
4 failing to ensure adequate storage capacity in the
5 waste lagoons.
6  Mr. Cory did not file an answer in response to the
7 People's complaint and, therefore, according to the
8 Board's regulations the allegations are deemed denied
9 by Mr. Cory.
10  For the benefit of those of you who may not be
11 familiar with the Board's procedures, | want to take a
12 brief moment to let you know what is going to happen
13 today and after the proceeding today. Y ou should know
14 that it is the Board and not me that will make the
15 final decision in this case. My job asaHearing
16 Officer requiresthat |1 conduct the hearing in a
17 neutral and orderly manner so that we have a clear
18 record of the proceedings here today. It isalso my
19 responsihility to assess the credibility of any
20 witnesses giving testimony today, and | will do so on
21 therecord at the conclusion of the proceedings.
22 Wewill begin with opening statements from both
23 parties, and then we will proceed with the State's
24 case, followed by Mr. Cory having an opportunity to

25 put on acasein hisbehalf. We will conclude with
6
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1 any closing arguments that the parties wish to make,

2 and then we will discuss off the record a briefing

3 schedule which will be set on the record at the

4 conclusion of the proceedings.

5 The Board's procedural rules and the Environmental
6 Protection Act provide that members of the public

7 shall be allowed to speak or submit written statements
8 at hearing. Any person offering such testimony today
9 shall be subject to cross-examination by both of the

10 parties. Any such statements offered by members of
11 the public must be relevant to the case at hand. |

12 will call for any statements from members of the

13 public at the conclusion of the proceedings.

14  Atthistimel will ask whether there are any

15 members of the public present who wish to give

16 statementstoday. Seeing none, we will proceed at

17 thistime, and | will again ask for any comments from
18 members of the public at the end of the proceedings.
19  Before beginning, | will caution everyone that a

20 Board hearing is much the same as being in court, and
21 everyone should act appropriately with proper decorum
22 and with due respect for either side.

23  Atthistimel will ask the parties to make their

24 appearances on the record, beginning with the State.

25 MS PERI: | am Desiree Peri with the Attorney
7
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1 General's Office on behalf of the complainant, the

2 People of the State of Illinois.

3 HEARING OFFICER JACKSON: And aso sitting at

4 counsel table with you, Ms. Peri, is--

5 MS. PERI: That would be Caryn Nadenbush with the

6 Illinois Environmental Protection Agency.

7 HEARING OFFICER JACKSON: Thank you. Mr. Cory,
8 would you make an appearance on the record?

9 MR.CORY: My nameisVictor Cory. | am the one

10 to whom the EPA is directing their complaint.

11 HEARING OFFICER JACKSON: Okay. Mr. Cory, you are
12 not an attorney, correct?

13 MR. CORY: Correct.

14 HEARING OFFICER JACKSON: You have elected to
15 proceed today without the benefit of legal counsel,

16 correct?

17 MR. CORY: By necessity.

18 HEARING OFFICER JACKSON: All right.

19 MR. CORY: Attorneys cost money.

20 HEARING OFFICER JACKSON: Thank you very much.
21 Ms. Peri and Mr. Cory, do we have any preliminary

22 matters that need to be discussed on the record?

23 MS PERI: Madam Hearing Officer, | would smply

24 like to raise the question of whether an answer was,

25 infact, filed in thiscase. | have copies of what
8
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1 appearsto be an answer, athough | don't have a

2 certificate of serviceindicating that it was filed

3 with the Board. Thiswasreceived as a copy in my

4 office, and so | would simply raise that issue with

5 you asto whether the Pollution Control Board, in

6 fact, received an answer on file.

7 HEARING OFFICER JACKSON: | do not have acopy in
8 my file.

9  Mr. Cory, did you submit an answer to the

10 complaint to the Pollution Control Board?

11 MR. CORY: Dated July 13th.

12 HEARING OFFICER JACKSON: Do you have afile
13 stamped copy with you? May | seeit, please?

14 MR. CORY: I will bring it up. Thiswas submitted

15 prior to the time that | had been told how to submit

16 an answer, and so its format is different, but that

17 was my answer to the original complaint.

18 HEARING OFFICER JACKSON: Okay. Didyou get a
19 copy of this back from the Board with a file stamp on
20 it?
21 MR.CORY: | don't believe so.
22  HEARING OFFICER JACKSON: | note that my name --
23 thereis one document dated July 14th, 1998, addressed
24 to Ms. Dorothy Gunn at the Pollution Control Board.

25 Thereis another document dated July 13th, 1998,
9
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1 addressed to myself and to Ms. Peri.

2 Arethose the documents that you have, Ms. Peri?

3  MS. PERI: | do have adocument dated August 25th,

4 and the second document | have it appearsto be in the

5 form of an answer and that is not dated.

6 HEARING OFFICER JACKSON: Okay. Why don't we take
7 alook at what you have.

8 MS. PERI: Thisdoes not appear to be the original

9 answer, but an addendum to his answer.

10 HEARING OFFICER JACKSON: The State has handed me
11 adocument addressed to Ms. Peri, dated August 25th,

12 1998, and also a document that is not dated, but is

13 entitled -- it appears to be an answer to the

14 complaint set out by each count. It does not appear

15 from any of these documents that these were actually

16 filed with the Board, meaning there are no date stamps

17 indicating that the Board received copies of these. |

18 do not have them in my file. | will have to check

19 with the Board to see if they did receive themin

20 Chicago.

21  MR.CORY: What | gaveyou isthe copy | kept at

22 thetimel mailed them. Asfar as| know, | got

23 nothing back.

24  HEARING OFFICER JACKSON: Okay. | will hand these

25 back to you. Sorry.
10
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1 Isityour intention, Mr. Cory, to file an answer

2 to the complaint in this case?

3 MR.CORY: Wdl, obvioudly, | thought | had.

4  HEARING OFFICER JACKSON: Okay.

5 MR.CORY: Andsoyes. | mean --

6 HEARING OFFICER JACKSON: Okay. Doesthe State
7 have any objection to the Hearing Officer accepting

8 the answer today and forwarding it with the copy of

9 the transcript we make today to the Board, if they do

10 not have a copy in the Chicago office?

11  MS. PERI: No objection.

12 HEARING OFFICER JACKSON: Okay.

13 MR. CORY: Doesthat mean verbaly today | am

14 filing a copy?

15 HEARING OFFICER JACKSON: It has been accepted
16 today.

17 MR. CORY: Thank you.

18 HEARING OFFICER JACKSON: | will have to check
19 with the Chicago office, with the clerk’s office, to

20 seeif, infact, acopy of that answer was received.

21 But we will take it as submitted if not earlier then

22 asof today.

23  MR. CORY: Thank you.

24  HEARING OFFICER JACKSON: Okay. Any other

25 preliminary matters?
11
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1

MS. PERI: Would you like to be addressed as Madam

2 Hearing Officer in this proceeding?

3

4

HEARING OFFICER JACKSON: That'sfine.

MS. PERI: We request, also, if thereisno

5 objection from Mr. Cory, that we can be seated during

6 this proceeding.

7

HEARING OFFICER JACKSON: Mr. Cory do you have any

8 objection? She has asked that you be allowed to

9 remain seated during this proceeding.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. CORY: Please do.

HEARING OFFICER JACKSON: That's fine with me.
Any other preliminary matters?

HEARING OFFICER JACKSON: Let's go off the record
for one second.

(Discussion off the record.)

HEARING OFFICER JACKSON: We will go back on the
record.

No other preliminary matters needing to be
addressed at thistime. We will move forward with
opening statements. Ms. Peri.

MS. PERI: Thank you. Madam Hearing Officer, we
are here today on the People's complaint against
respondent, Victor Cory, to address allegations
concerning a pending threat of water pollution. The

respondent owns a parcel of land located in eastern
12
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Adams County that was once used to operate a swine
production facility. The respondent engaged in the
hog farm business off and on for several years and
during that time provided for the disposal of liquid
livestock waste into two earthen livestock waste
lagoons located on his property.

Today you will hear alot about these two lagoons,
because athough the respondent left behind the
business of hog farming in the 1980s, the People of
the State of Illinois are till faced with the legacy
of pollutantsin the two livestock waste lagoons. The
People will call four witness to discuss the pollution
problem currently before the Board. Those withesses
include three agricultural engineers employed by the
[llinois Environmental Protection Agency, who between
them have made in excess of ten inspections of the two
livestock waste lagoons on the Cory property. They
will explain that today, as we sit here, thereisa
threat of water pollution on and off of the
respondent's property.

The water pollution threat arises from a
combination of the following four factors, which at
the close of the Peopl€'s evidence will solidly
support the allegations under the complaint.

First, the contents of the lagoons. The two
13
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1 livestock waste lagoons on the respondent’s property
2 dtill contain swine waste contaminants. Y ou can see
3 it, smell it, and test for it.
4  Second, thereis awaterway on the property. This
5 isatributary just west of the lagoons that leads to
6 acreek known as McKee Creek.
7  Third, thereis the topography of the respondent's
8 property that is at issue. There are several acres of
9 land on the property that naturally drain down steep
10 slopesto the lagoons and, furthermore, the lagoon
11 contents, if an overflow were to occur, would drain
12 west over other steep slopes down the waterway leading
13 to McKee Creek.
14  Finaly, poor maintenance of the lagoon
15 structures. The respondent's failure to properly
16 maintain the lagoon structures is manifested in two
17 important ways. First the People will show that the
18 berm of the south lagoon is eroded and too narrow at
19 thetop on the west side of that lagoon. A breach of
20 the berm and overflow of the lagoon contentsis
21 possible because of the eroded state of that berm.
22 Bearing in mind that the contents of the lagoon will
23 spill west down steep slopes to the waterway, the
24 threat of water pollution is made clear.

25 Thereisasecond maintenance problem we will
14
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1 addresstoday. The respondent's failure to properly

2 and routinely dewater the lagoons. Thisisnot a

3 static lagoon. There is precipitation moving into it

4 throughout the year, not just water that falls onto

5 thelagoons, but also stormwater draining from severa
6 acresinto the lagoons. So water is continually

7 added, the water levels rise, and one would expect

8 that the lagoon contents will rise and over top the

9 berms, unless routinely dewatered and applied at

10 agronomic rates to farmland. Such routine maintenance
11 isnecessary to prevent an overflow of the lagoon

12 contents to the waterway west of those lagoons.

13 Therespondent will likely propose that the

14 lagoons be dewatered to the waterway west of the

15 lagoons. He has made this proposal for years now.

16 The People will present evidence of this act having

17 aready been taken on the property. But that is not

18 an acceptable practice, because there are pollutants

19 in the lagoons, and the discharge of pollutants to the
20 waterway threatens aguatic life.

21 The People will offer testimony regarding an NPDES
22 permit, a National Pollution Discharge Elimination
23 System permit. The respondent was issued such a

24 permit in 1987, and that same permit expired in 1991.

25 Asthe Board is aware, NPDES permits, in general,
15
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1 regulate discharges of pollutants to waters of the

2 State.

3 The permit issued to respondent in 1987 never

4 alowed for adischarge to waters of the State and, in

5 fact, expressly prohibited such adischarge. And yet

6 adischarge of pollutants to waters of the State

7 without an NPDES permit has occurred, and the threat
8 of adischarge of pollutants without a permit

9 continues.

10 Madam Hearing Officer, the People are confident
11 that the People's evidence will show, beyond a

12 preponderance of the evidence, that the respondent has
13 violated Sections 12(a) and 12(f) of the Illinois

14 Environmental Protection Act, and Section 501.504,
15 Subsection C of the Illinois Pollution Control Board's

16 agricultural related regulations. Thank you.

17 HEARING OFFICER JACKSON: All right. Thank you,

18 Ms. Peri.

19  Mr. Cory, do you wish to make an opening statement
20 at thistime?

21  MR. CORY: If you noted, in your dissertation and
22 in Desiree's, the word allegation always is appearing
23 before any complaint, allegations, allegations. And |
24 intend to show today that the berms are in good shape,

25 have always been in good shape. And that
16
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1 misidentification of the acreage south and below my

2 lagoonsisresponsible for their opinion that | cannot

3 legally dewater to that area. We will get into that

4 indetail. Maintenance, | will agree, has not been

5 performed on the berms, because it has not been

6 needed. | will show that today, and ask John Wellsto
7 affirm, asaresult of his September 1 visit to the

8 dite. The other points made will come up and be

9 handled satisfactorily showing that | am not guilty of
10 any pollution ever.

11  Andsosincel am going to cover the other points
12 aswe go through this, let that conclude my opening

13 statement.

14 HEARING OFFICER JACKSON: Very good. Thank you,
15 Mr. Cory.

16 | dowant to note also that | neglected earlier to

17 mention that you have someone sitting with you at

18 counsel table. Can you identify for the record who

19 thatis?
20 MR.CORY: | surecan. That'smy son, Kevin, who
21 isquite familiar, of course, with the hog farm.
22  HEARING OFFICER JACKSON: Okay. I just want to
23 caution you, as not being an attorney -- | assume you
24 arenot an attorney, correct?

25 MR.KEVIN CORY: Correct.
17
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1 HEARING OFFICER JACKSON: Sowe won't ask for any
2 statements from you unless you are sworn in asa

3 witness.

4  Okay. Arewe ready to proceed then? Ms. Peri,

5 call your first witness.

6 MS. PERI: The People call Mr. Dale Brockamp.

7 HEARING OFFICER JACKSON: Would the court reporter
8 swear in the witness.

9  (Whereupon the witness was sworn by the Notary

10 Public)

11 HEARING OFFICER JACKSON: Okay. You may proceed.
12 DALEW.BROCKAMP,

13 having been first duly sworn by the Notary Public,

14 saith asfollows:

15 DIRECT EXAMINATION

16 BY MS. PERI:

17 Q Good morning, Mr. Brockamp.

18 A Good morning.

19 Q For amoment we will discuss your educational

20 background and work experience. You have a Bachelor's

21 of Science Degree in agriculture engineering?

22 A Yes | do.

23 Q Sinceyou received your degree, please

24 describe your work experience.

25 A | began working for the lllinois
18
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1 Environmental Protection Agency in May of 1988. My
2 first job was down in the Marion regional office. |

3 covered 31 counties in Southern Illinois. | responded
4 to citizens complaints, and | investigated pollution

5 complaints regarding livestock waste and agrichemical
6 wastes, and other duties as assigned by my supervisor
7 at that time.

8 Q Whatwasyour titlein that position?

9 A | began the position as Environmental

10 Protection Engineer 1.

11 Q Andhow long were you with the Marion

12 regiona office?

13 A [l wasinthe Marion regiona office from May
14 of 1988 until March of 1992.

15 Q Whenyou left the officein 1992, what was
16 thetitle that you carried?

17 A | believeit was an Environmental Protection
18 Engineer II.

19 Q Andwhenyou moved from the Marion office
20 where did you go?

21 A | moved over the weekend immediately up to
22 the Springfield regional office here in Springfield.
23 Q Andwhat wereyour duties with the

24 Springfield regional office?

25 A My duties-- it wasalateral position. |
19
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was doing pretty much the exact same thing. |
responded to citizens complaints. The only
difference was that my territory covered 17 counties
in west Central Illinois.

Q Sointhe Springfield regional office you
also went out and inspected livestock facilities?

A That is correct.

Q Inyour estimation, how many livestock
facilities have you inspected as an agricultural

engineer with the Illinois EPA?

A | typically inspected 150 farms over each of
the ten years | was employed with the Agency. Many of
those were duplicates, so probably 600 to 700 over my
tenure.

Q Inthe course of inspecting livestock
facilities what, in general, did you look for?

A It certainly depended upon the complaint.
Some of the complaints were odor related. The
majority of the complaints, though, involved water
pollution complaints. And so when | went to asiteif
it was awater pollution complaint, for example, |
would check the surrounding environment, look
downstream, look upstream, seeif | can see anything
from the road before | ever went to the farmstead.

Q Would you examine livestock waste storage
20
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1 structures?

2

3

4

5

A Yes
Q Would that include lagoon structures?
A It would include lagoon structures.

Q Youindicated that you had ten years

6 experience with the lllinois EPA?
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A That is correct.

Q Didyou leave the Agency?

A Yes, my last day was December 31st of 1997.

Q Why did you leave?

A | transferred to the Illinois Department of
Natural Resources.

Q When you conducted inspections as an
agricultural engineer with the Agency, did you make
reports based on those inspections?

A Yes, | attempted to write an individual
report for each inspection that | completed.

Q What would be the typical contents of such
report?

A Theformat that | typically used was | had
three main sections to each report. The first was a
background section, and that's where | wrote about how
| received the complaint, and what was the basis of
that complaint.

The second part was an observation portion.
21
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1 That'swhere | began with the moment that | basically
2 arrived at the site and visited and talked with any

3 complainants or the livestock producer.

4 Then the conclusion portion of my report was a

5 summary, and | kind of listed any potential or alleged
6 violations that occurred or no violations that

7 occurred.

8 Q Would your inspection reports typically

9 include photographs?

10 A Yes. Inaddition to those three main

11 portions of my report, | would include photographs if
12 1 took photos. | would include laboratory sample

13 resultsif | took lab samples. | would also generally
14 include adiagram of the facility.

15 Q Mr. Brockamp, are you familiar with the

16 Victor Cory farm in eastern Adams County?

17 A Yes lam.

18 Q Andhow did you become familiar with that
19 farm?

20 A | actudly first visited the site two or

21 three months after | began working for the Agency. |
22 was on atraining hiatus with the Springfield regional
23 ag engineer at that time, and Mr. Cory's facility is
24 onethat | visited, and that was in the summer of

25 1988. My first official -- | mean, that was only a
22
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1 training experience there. Then my first official

2 inspection occurred probably in the summer or fall of
3 1992, after | transferred to the Springfield regiona

4 office.

5 Q Wasthatinyour duties as an agricultura

6 engineer for the Springfield regional office?

7 A Thatiscorrect.

8 Q What prompted your inspections beginning in
9 19927

10 A Mr. Cory'sfacility was one that had had an

11 NPDES permit, and one of our requirements within our
12 office and maybe state-wide, | am not sure, is that we
13 tried to conduct an annual inspection on each of those
14 facilities that had had an NPDES permit, and so | was
15 just trying to follow-up and do my duties.

16 Q Before conducting those inspections that

17 beganin 1992, did you review an existing file that

18 related to the Cory farm?

19 A Yes I did.

20 Q And canyou describe for us the contents of

21 that fileand -- 1 will let you answer that question,

22 Mr. Brockamp.

23 A Ingenerd. I certainly don't know

24 everything that was written about the farm. But there

25 had been arunoff problem from both lagoons, and it
23
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1 had been ongoing for at least two years, and the

2 regional engineer at that time had submitted this

3 facility to receive an NPDES permit to try to get that

4 stopped.

5 Q Whowastheregional inspector at that time?

6 A Atthat timeit was Ross Manning.

7 Q Didyou review reports of Mr. Manning prior

8 to conducting your own inspections?

9 A Yes|did, sure.

10 Q Andinthe course of reviewing thefile

11 inspections of Mr. Manning, did you review areport of
12 Mr. Manning dated October 16th, 19867?

13 A Yes, | believe that was one that | looked at.

14 MS. PERI: May | approach the witness?

15 HEARING OFFICER JACKSON: Yes.

16  (Ms. Peri passed a document to Mr. Cory.)

17  Q (By Ms. Peri) Mr. Brockamp, do you recognize
18 this document, premarked Exhibit Number 2, as the
19 October 16, 1986 report of Ross Manning?

20 A Yes |l do.

21 Q Allright. Thank you.

22  MS PERI: The People moveto enter into evidence
23 People's Exhibit Number 2.

24  HEARING OFFICER JACKSON: Areyou moving to admit

25 it now?
24
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1 MS. PERI: Yes, | am.

2 HEARING OFFICER JACKSON: Mr. Cory, do you have
3 any objection to the admittance of this document into

4 evidence?

5 MR. CORY: A little louder, please.

6 HEARING OFFICER JACKSON: Do you have any
7 objection to the State's attempt to move this document
8 into evidence?

9 MR.CORY: No.

10 HEARING OFFICER JACKSON: Okay. People's Exhibit
11 Number 2, the inspection report dated October 16,

12 1986, is admitted into the record. And | will note

13 that a copy of the document was provided by Ms. Peri
14 to Mr. Cory.

15  (Whereupon said document was admitted into

16  evidence as People's Exhibit 2 as of this date.)

17  Q (By Ms. Peri) Mr. Braockamp, you inspected the
18 Cory farm on November 8th, 1995, correct?

19 A Yes I did.

20 Q Inthe course of your inspection and prior

21 inspections, did you become familiar with the layout
22 of thefarm?

23 A Yes | did.

24  Q Didyou observe any buildings on the farm?

25 A Yes |did.
25
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1 Q Andwhat did that entail?

2 A Thefacility consisted of three buildings.

3 It was designed as a breeding, gestation, farrowing

4 and nursery type facility. The three buildings are

5 laid in a horseshoe affair, with the two ends of the

6 buildings facing the road. Immediately behind or to
7 the west of the buildingsis arather large hill, and

8 halfway down that hill are two lagoons. We have

9 always referred to them as the north lagoon and the
10 south lagoon. Each of those lagoons are approximately
11 ahalf acreto afull acrein size. Further on to the
12 west of that isthe rest of the hill, and at the

13 bottom of the hill is a natural waterway that is kind
14 of awetland area.

15 Q Inyour inspections did you observe any

16 piping structures on the property or evidence of such
17 structures?

18 A You mean from the buildings to the lagoons?
19 Q Yes | amreferring specifically to the time
20 period involving November 8, 1995.
21 A Yes, we--| had known that there were --
22 from the old file that there were pipes running from
23 the buildings to the lagoons. We found the pipes that
24 went to the south lagoon, but | don't believe that we

25 found the pipes that ran to the north lagoon.
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1

2

3

Q Okay.
MR. CORY: | didn't hear your last comment.

THE WITNESS: | said that | don't think that on

4 that date we found any pipes running from the building

5 to the north lagoon.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. CORY: Okay.

THE WITNESS: Covered up or --

MR. CORY: They are buried.

Q (By Ms. Peri) Mr. Brockamp, | am going to
show you what has been premarked as People's Exhibit
Number 1.

(Ms. Peri passed a document to Mr. Cory.)

MR. CORY: Thank you.

MS. PERI: | will just attach this one to our
easel.

Q (By Ms. Peri) Can you adequately see this?

A Yes | can.

Q Inyour opinion, Mr. Brockamp, isthis
diagram afair and reasonable representation of the
lagoons you described as the north and south lagoons
and the waterway located west of those lagoons on the
Cory property?

A Yes, that's reasonable.

HEARING OFFICER JACKSON: Mr. Cory, can you see

the diagram?
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1 MR.CORY: Yes, | haveone.

2 HEARING OFFICER JACKSON: Okay. Very good.
3 MR.CORY: Thank you.

4 Q (By Ms. Peri) Mr. Brockamp, | am going to

5 provide you with a pen and | am going to ask that you,
6 with the Hearing Officer's approval, approach the

7 easel and diagram some features that we have just

8 discussed?

9 A Okay.

10 HEARING OFFICER JACKSON: The witness may.
11 MS. PERI: Thank you.

12 Q (By Ms. Peri) Mr. Brockamp, would you diagram
13 on this map the location of the confinement buildings
14 that you have described relative to the lagoons?

15 A Relativetothelagoons. Okay. (The witness

16 marked on the map.)

17 HEARING OFFICER JACKSON: | will note that the
18 witnessis using a black marker.

19 THEWITNESS: That would be approximate.

20 MS. PERI: Pleaselet the record show that Mr.

21 Brockamp has inked a U-shaped structure on the right
22 side of what is marked as People's Exhibit Number 1.
23 Q (By Ms. Peri) Mr. Brockamp, do you recognize
24 the north and south lagoons as being accurately

25 located relative to the waterway that you described?
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1

A Yes, | do. Theflow of the topography isin

2 that direction. (The witness marked on the map.)

3

Q Doesthe waterway depicted in this diagram as

4 athick or black line have a name?

5

A No. Asfar as| know it is an unnamed

6 tributary of McKee Creek.

7

Q Okay. Where on this map does McKee Creek

8 appear, if at all?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Somewhere down here (indicating).

MS. PERI: Let the record show Mr. Brockamp is
pointing approximately 12 inches below the bottom of
People's Exhibit Number 1. And Mr. Brockamp has also
indicated by an arrow located to the left of the thick
black line the directional flow of water in what he
has called an unnamed tributary.

Q (By Ms. Peri) Mr. Brockamp, would you mark
the unnamed tributary and label it on this diagram for
the People?

A Do you want me to spell out unnamed
tributary?

Q Yes, please.

A (Witness complied.)

Q Would you please estimate the distance
between the confinement buildings you have inked on

the right side of the exhibit and the lagoon
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1 structures?

2 A | believewhen | did the inspections that |

3 estimated the distance to be approximately 500 feet.

4 Q Canyou estimate the distance from the lagoon

5 structures to what you have marked as the unnamed

6 tributary of McKee Creek?

7 A 1wouldsay 70 feet maybe.

8 Q Okay.

9 MR. CORY: What was the question again, Desiree?
10 MS. PERI: | had asked Mr. Brockamp to estimate
11 the distance from the lagoon structures to the unnamed
12 tributary, and he has indicated approximately 70 feet.
13 THEWITNESS: Yes.

14 Q (By Ms. Peri) Mr. Brockamp, in the course of
15 your November 8, 1995 inspection, did you become

16 familiar with the topography of this property?

17 A Yes | was

18 Q And how would you describe the topography

19 between the confinement buildings and the lagoons?
20 A Starting from approximately 20 feet behind

21 the buildings going in awesterly direction, the

22 topography would be roughly ten percent, aten percent
23 dope.

24 Q Inyour opinion, isthat a steep grade?

25 A Not compared to over here (indicating). |
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1 mean, it has some slope to it, but -- it is a pretty

2 good grade, yes.

3 Q Let'smovethen to the grade to the west of

4 the lagoons and leading in the direction of the

5 unnamed tributary. How would you describe the slope
6 in that area?

7 A Theslope between the top of this berm and

8 the unnamed tributary would be in the order of a 20

9 percent slope. At least al5 --

10 Q Lettherecord show that --

11 A --to 20 percent slope.

12 Q I|amsorry.

13 A Atleast a15to 20 percent slope.
14 Q Thank you.

15 MS. PERI: Let the record show that Mr. Brockamp
16 pointed to the top of the west side of the north

17 lagoon.

18 HEARING OFFICER JACKSON: Could you please clarify

19 for the record the direction of the slope?

20 MS PERI: Yes.

21  Q (By Ms. Peri) Mr. Brockamp, in the course of
22 your inspections you said you became familiar with the
23 topography?

24 A (Thewitness marked on the map.)

25 Q Allright. Thank you.
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1 MS. PERI: Let therecord show that Mr. Brockamp
2 hasindicated with arrows pointing in a westerly

3 direction from the buildings and also from the lagoons
4 the direction of those grades.

5 HEARING OFFICER JACKSON: Thank you.

6 Q (ByMs. Peri) Mr. Brockamp, in the course of

7 your inspection, did you assess or evaluate the

8 direction of water flow on the property?

9 A Yes

10 Q Andhow would you describe drainage and the
11 direction of drainage of storm waters on this

12 property?

13 A Thereissomewhat of alittleridgein this

14 areahere (indicating) so the flow kind of went that
15 way, and that way, and then in thisway. (The witness
16 marked on the map.)

17 MS. PERI: Let the record show that Mr. Brockamp
18 hasindicated with additional black arrows pointing to
19 theleft just on the west side of the confinement

20 buildings arrows pointing toward the livestock waste
21 lagoons.

22 Q (By Ms. Peri) Mr. Brockamp, you had

23 previoudly indicated with a couple of other arrows the
24 grade of the slope and the direction of that slope,

25 correct?
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1 A Yes

2 Q Isthedirection of the slope consistent with

3 the direction of water flow on the property?

4 A Yes, thewater flowsin the direction of the

5 dope.

6 Q Do thearrowsyou have indicated on the west
7 side of the lagoon and pointing in the direction of

8 the unnamed tributary, also indicate the direction of
9 water flow?

10 A Yes, they do. Everything drainsto this

11 direction (indicating).

12 Q Okay. You can have aseat, Mr. Brockamp.
13 A Okay.

14 Q Thank you. Mr. Brockamp, in the course of
15 your November 8, 1995 inspection, did you take
16 photographs?

17 A Yes I did.

18 Q Did you take photographs of the south lagoon
19 in particular?

20 A Yes | did.

21 Q Mr. Brockamp, | am showing you what is
22 premarked as People's Exhibit Number 3. Do you
23 recognize these photographs as fair and accurate
24 representations of the south lagoon?

25 A Yes | do.
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1 Q Didyou take those photographs?

2 A Yesldid.

3 Q Thank you.

4 HEARING OFFICER JACKSON: Ms. Peri, isthere a
5 date on the photographs?

6 MS. PERI: Thereis. Thedateis November 8,

7 1995.

8 HEARING OFFICER JACKSON: Thank you.

9 MS. PERI: That date actually appears on the

10 photographs.

11 HEARING OFFICER JACKSON: Okay.

12 Q (By Ms. Peri) | will ask you to look at the

13 photograph marked DWB-9524-01. It isthe bottom
14 photograph of what | have just shown you as People's
15 Exhibit Number 3. Does this photograph represent the
16 slope of the south lagoon as you have described it in
17 People's Exhibit Number 17

18 A Yes, thisisapproximately aten percent

19 dope.

20 Q How doeswater flow in the picture that we

21 arelooking at here? | am referring specifically to

22 picture 01 on the bottom of this page.

23 A Water flows from the distance towards the

24 lagoon, downhill.

25 Q Solooking at this photograph, isit your
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

opinion that water would flow from the top of this
hill, the horizon where we see some artificial
structures, down toward the lagoon?

A Yes. The structures shown in the picture are
the hog confinement buildings in the background. And
as| previously said, about approximately 20 feet
behind those buildings all the way down to that
lagoon, that is where the watershed is for that
lagoon.

Q Thank you. Let's now talk more about your
inspection on November 8th, 1995. Would you describe
your observations during that inspection?

A Yes. Weessentially looked at the buildings
and, | mean, they were empty at the time. They were
an abandoned facility. Then we proceeded to walk as
best we could completely around both lagoons. Our
main goal wasto determine if there were any outlet
structures, pipes or any points of discharge, looking
for erosion, for rodent holes, or anything that might
cause potential water flow -- excuse me -- a potential
pollution type problem.

Q When you examined the south lagoon, what did
you find?

A Approximately in the middle half of the west

side of the south lagoon there was an eroded area that
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1 had been sloughing down the embankment towards the
2 unnamed tributary of McKee Creek.

3  Q Mr. Brockamp, would you approach again the

4 diagram marked as People's Exhibit Number 1 and

5 indicate with the letter A the approximate area that

6 you referred to as an eroded area on the south

7 lagoon.

8 A (Thewitness approached the map and marked

9 it.)

10 MS. PERI: Let the record show that Mr. Brockamp
11 has so marked People's Exhibit Number 1.

12 Q (By Ms. Peri) Thank you.

13 A Okay.

14 Q Mr. Brockamp, how wide isthe rest of the

15 south lagoon berm as compared with that Point A?

16 A At Point A thewidth of the top portion of

17 the berm was two to three feet wide, and the remainder
18 of the berm was six to eight feet.

19 Q Okay.

20 MR. CORY: Repeat that, please.

21  THEWITNESS: At Point A the width, the top width
22 of the berm was two to three feet, and the remaining
23 portion of the west side of that berm was six to eight
24 feet.

25 Q (By Ms. Peri) Mr. Brockamp, in your opinion,
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

is there an environmental concern posed by the south

lagoon berm being only two to three feet at Point A as

opposed to up to six feet at other points along the

berm?

A Yes.

Q What isyour opinion?

A My opinionisthat if it continues to erode

away and slough down the embankment, that the entire

lagoon structure will fail and the contents of the

south lagoon will drain into the unnamed tributary of
McKee Creek.
Q And where will the -- specifically, where

will the lagoon contents flow to?

A They will flow in awesterly direction until

they reach the bottom of the waterway, and then they

will flow in a southern direction until they hit McKee

Creek, and then they will go to the lllinois River.

Q And by the waterway do you mean the unnamed

tributary, as marked on People's Exhibit Number 1?

A That iscorrect.

Q You havetestified that thereis alikelihood

of berm failure on the south lagoon at that point; is

that correct?

A

Q

In my opinion, yes.

In your opinion, is there a possibility that
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1 that Point A can become eroded even further?

2 A Thatiscorrect, yes.

3 Q Why?

4 A Oncean erosion starts like that unlessit is
5 stabilized it will continue. There are externa

6 forces such as weather, namely precipitation, the

7 freezing, thawing affect, that will likely, you know,
8 assist that erosion to proceed.

9 Q Arethereany additional factors that could
10 contribute to additional erosion at that spot?

11 A Yes. Whenwewereout therel noticed a

12 variety of animal tracks; deer, raccoons, possum, that

13 type of thing. They appeared to be using that eroded
14 areato get to the top, and so with the additional
15 footwork or the tracks of the wildlife, | think it
16 will aggravate the erosion problem.

17 Q Youhavetedtified that if berm failure

18 occurs at that Point A aong the south lagoon berm the

19 lagoon contents of that lagoon could spill to the west
20 toward the unnamed tributary?
21 A Yes

22 Q Inyour opinion, isthere an environmental

23 problem posed by the spillage of those lagoon contents

24 into the unnamed tributary?

25 A Yes Itismy opinion that the livestock
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1 manure will be drained into the waterways of

2 lllinois.

3 Q Isityour conclusion then, Mr. Brockamp,

4 that there are livestock manure constituents in the
5 south lagoon?

6 A Yesitis

7 Q Andwhatisyour basisfor that conclusion?
8 A | wasraised onahogfarm myself. | have

9 always been around livestock waste. When you stir
10 that up, you smell it, you seeit, and in addition we
11 also collected samples.

12 Q What doyou see--

13 A Youseea--

14 Q --inparticular?

15 A --very black septic type dudge. Itisvery
16 odorous, and it does not take a P.E. to figure out
17 that there is hog manure in there.

18 Q Didyou stir up the liquid in the south

19 lagoon during your inspection?
20 A Yes, both just to see what is down there, but
21 in addition to collect samples.
22  Q During your November 8th, 1995 inspection,
23 did you aso inspect the north lagoon?
24 A Yes wedid.

25 Q Didyou, during that inspection, make any
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1 conclusions about whether that 1agoon also contained

2 swine waste constituents?

3

4

5

A Yes | did.
Q What was your conclusion?

A Thevisual aspects were not quite as obvious

6 asthe south lagoon, but the water was still

7 discolored. It had less of alivestock odor, but it

8 dtill was apparent.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q | amsorry. What was apparent?

A That livestock manure was in the north
lagoon.

Q Mr. Brockamp, did you write a report
regarding your November 8, 1995 inspection?

A Yesl did.

(Ms. Peri passed a document to Mr. Cory.)

MR. CORY: Thank you.

Q (By Ms. Peri) Mr. Brockamp, do you recognize
what is premarked as People's Exhibit Number 5 as a
fair and accurate photocopy of your November 8, 1995
inspection report?

A Yes, thisisit.

Q Allright. Thank you.

MS. PERI: The People now move that People's
Exhibit Numbers 3 and 5 be entered into evidence.

HEARING OFFICER JACKSON: Any objection, Mr. Cory?
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1 MR.CORY: None.

2 HEARING OFFICER JACKSON: All right. So
3 admitted. Do the People wish to move Exhibit Number 1
4 at thistime?

5 MS. PERI: Not at thistime.

6 HEARING OFFICER JACKSON: Okay.

7 MS. PERI: Thank you.

8  (Whereupon said documents were admitted into
9  evidence as People's Exhibits 3 and 5 as of this
10 date)

11 Q (By Ms. Peri) Mr. Brockamp, did you later
12 inspect the Cory farm on April 17th, 1996?

13 A Yes I did.

14 Q Didyou reinspect the south lagoon on that
15 date?

16 A Yes I did.

17 Q What wereyour observations?

18 A It appeared as though the erosion problem was
19 alittle bit worse than what | had observed on

20 previous inspection, but not significantly worse.

21 Q Inyour opinion had any repair of Point A on
22 the south lagoon occurred since your previous

23 inspection?

24 A No, there was no repair efforts shown on the

25 south lagoon.
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1

Q Do you have an opinion asto whether the

2 potential for berm failure at that Point A still

3 existed on April 17, 1996?

4

A Yes, it was my opinion that there was still a

5 seriousthreat of berm failure.

6

Q Was Mr. Cory, the respondent, present during

7 that April 17, 1996 inspection?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A | believe he was, yes.

Q Anddid you speak with Mr. Cory during or
after that inspection?

A Yes wedid.

Q Did you discuss your observations at Point A
of the south lagoon berm?

A Yes wedid.

Q Did you make any recommendations to Mr. Cory
regarding that Point A area?

A Yes, we advised him to repair that as soon as
possible, either by having a mechanical device comein
and do it or physically repair it himself.

Q Do you recall whether the respondent made any
response to your recommendations?

A Yes

Q Andwhat was that response?

A Hesaid that he had had a-- well, | believe

this was the occasion, but | believe that he said that
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1 he had had a bulldozer operator come in, and he told

2 him at that time that there was just no way you can

3 get any kind of device on that embankment. He said he

4 was not ableto fix it himself.

5

HEARING OFFICER JACKSON: Just to clarify for the

6 record two things, if you don't mind. The size of the

7 areathat is marked as Point A on People's Exhibit

8 Number 1, you testified as to the width, but you

9 didn't indicate, | don't believe, how long it is.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

What size of an areais that?

THE WITNESS: 12 feet wide, long. | mean, | am
saying this part is two feet, and this part is 12 feet
(indicating).

HEARING OFFICER JACKSON: Okay. You are
indicating the width is two to three feet, but then
the length of the areathat isinvolved is --

THE WITNESS: Is approximately 12 feet, yes.

HEARING OFFICER JACKSON: Okay. Thank you. Then
also you mentioned physically repairing the berm.

Could you please indicate for the Board what would be
involved in physically actually getting out there and
repairing that berm area?

THE WITNESS: Manually carrying or wheelbarrowing
soil and packing it in.

HEARING OFFICER JACKSON: Okay. Thank you.
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1

BOARD MEMBER KEZELIS: | have afollow-up. Will

2 you describe generally the diameter of the two lagoons

3 or the circumference size?

4

THE WITNESS: Generally they are between 200 and

5 250 in diameter. No. Yes, the diameter would be 250

6 feet.

7 BOARD MEMBER KEZELIS: For each of the two?

8 THEWITNESS: Yes.

9 BOARD MEMBER KEZELIS: Arethey roughly circular?
10 THEWITNESS: Yes, but that's about as close as it

11 gets.

12 MR. CORY: Arethey what?

13 BOARD MEMBER KEZELIS: Circular, roughly.

14 MR. CORY: Okay. Thank you.

15 BOARD MEMBER KEZELIS: Thank you.

16 HEARING OFFICER JACKSON: Anything else?

17 BOARD MEMBER KEZELIS: No. Thank you.

18 HEARING OFFICER JACKSON: All right. Ms. Peri, go
19 ahead.

20 MS PERI: Thank you.

21  Q (By Ms. Peri) Mr. Brockamp, you testified

22 that you had a conversation with Mr. Cory during that

23 April 17, 1996 inspection?

24 A Yes wedid.

25 Q Inthecourse of your conversation with the
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respondent, did you also discuss maintenance with
respect to the level of liquid in the lagoons?

A | believe wedid.

Q Did you make any recommendations to the
respondent regarding maintaining liquid levelsin the
lagoons?

A Yes, we advised him that the appropriate
management practice would be to irrigate liquids or
haul liquids or whatever he so chose, and apply them
to farm ground at an agronomic rate.

Q Did the respondent have aresponse to that
recommendation?

A Yes, he countered that he would prefer to
siphon off the top liquids, because he contended that
they were not lagoons. He contended that it was pond
water. So he just wanted to siphon them off. Or he
also brought up the possibility of just letting the
berm erode naturally and just letting it go.

Q When you say that the respondent wanted to
siphon off the contents of the lagoons, did he
indicate where he would siphon them off to?

A Yes, down the west embankment towards the
unnamed tributary of McKee Creek.

Q Did you write areport, Mr. Brockamp,

regarding your April 17, 1996 inspection?
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1 A Yesldd.

2 Q | amshowing you what is premarked People's

3 Exhibit Number 6. Do you recognize this as afair and
4 accurate photocopy of your April 17, 1996 inspection

5 report?

6 A Yes|ldo.

7 Q You agan inspected the Cory farm on April

8 17,1997, correct?

9 A Yesldid.

10 Q What didyou find out during your inspection?
11 A Wédll, thething that stood out most in my

12 mind was that there were two siphon PV C pipesin the
13 north lagoon dewatering the north lagoon into the

14 unnamed tributary of McKee Creek.

15 Q Would you please approach the People's

16 Exhibit Number 1 and mark as Point B the approximate
17 areawhere you found the siphon pipes you just

18 described?

19 A (Witnesscomplied.)

20 Q Andwouldyou mark that area with the letter
21 B?

22 A (Witness complied.)

23 MS PERI: Let the record show that Mr. Brockamp
24 has so marked People's Exhibit Number 1. Thank you.

25 Q (By Ms. Peri) Mr. Brockamp, approximately how
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1 long were these pipes?

2 A | edtimated the length to be about 60 feet.

3 Q Fromyour diagraming on People's Exhibit

4 Number 1, isit fair to say that the pipes extend from

5 the northwest side of the north lagoon to the west

6 toward the unnamed tributary?

7 A Thatiscorrect.

8 Q Didyou observe any flow from the ends of

9 those pipes?

10 A Yes, they were running at the time of my

11 inspection, and | estimated that the total flow was

12 about 40 gallons per minute. There were no pipes

13 involved. Thiswas strictly asiphon. Excuse me. No
14 pumpsinvolved.

15 Q Whenyou were at the site on December 17,

16 1997, and you observed the siphon pipes, did you take
17 photographs of those pipes?

18 A Onwhat date?

19 Q Pardonme. April 17, 1997.

20 A Yes | did.

21  HEARING OFFICER JACKSON: | am sorry. Isit 1997
22 or 19967

23 MS PERI: 1997. There were two inspections with
24 the same April 17 date.

25 HEARING OFFICER JACKSON: Okay.
47

KEEFE REPORTING COMPANY
Belleville, Illinois



1 MS. PERI: Oneis1996, and oneis 1997.

2 HEARING OFFICER JACKSON: Thank you.

3 (Ms. Peri passed a document to Mr. Cory.)

4 MR. CORY: Thank you.

5 Q (By Ms. Peri) Mr. Brockamp, | am showing you
6 what has been marked People's Exhibit Number 7 and 8.
7 First I will show you People's Exhibit Number 7, and |

8 am going to ask you to look at the bottom of the

9 photograph, which is marked DWB-9707-04A. Does that
10 photograph fairly and accurately represent the siphon
11 pipesthat you observed on April 17th, 19977

12 A Yes, these are the pipes.

13 Q Okay. Now I am showing you what is premarked
14 as People's Exhibit Number 8, and | am going to ask

15 you to look at the bottom of the photograph, which is

16 labeled DWB-9707-06A. | am going to ask you to give
17 me your opinion as to whether that isafair and

18 accurate representation of the ends of the pipes that

19 you have testified that you observed?

20 A Yes, these are the pipes and there was

21 liquids flowing out of them.

22 Q Thank you.

23 HEARING OFFICER JACKSON: | am assuming that all
24 of those photographs are dated April 17, 1997?

25 MS PERI: Yes, they are.
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1 HEARING OFFICER JACKSON: All right. Thank you.
2 Q (By Ms. Peri) Mr. Brockamp, have you formed
3 an opinion as to whether the discharge you observed

4 from those siphon pipes to the westerly lagoons and

5 toward the unnamed tributary pose athreat to the

6 environment?

7 A Yes/|do.

8 Q Whatisyour opinion?

9 A My opinion isthat there are livestock wastes

10 in the north lagoon and they were being discharged
11 into the unnamed tributary of McKee Creek.

12 Q What isthe concern with that liquid reaching
13 McKee Creek?

14 A Thepotential for damage to the environment
15 would be, you know -- you would have loss of fish and
16 other aquatic life, and may potentially contaminate

17 ground water, could harm wildlife, could harm domestic
18 cattle, whatever might be downstream within that

19 unnamed tributary.

20 Q Haveyouformed an opinion asto whether the
21 north lagoon has been similarly dewatered on other
22 occasions?

23 A Itismy opinion, yes, that it has been.

24  Q Whatisthebasisof your opinion?

25 A Sincel have been visiting the site | have
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1 never seen an overflow from either lagoon. By that |
2 mean it has never over topped the embankment. |

3 haven't really been able to figure out why because,

4 you know, with approximately two acres of watershed
5 draining into each lagoon, the water has to go

6 somewhere over time. | mean, evaporation can only
7 take care of so much. But | have never seen a

8 discharge over the top of the berms. It ismy opinion
9 that Mr. Cory goes out there once or twice a year and
10 lowersthe lagoon two or three feet each time.

11 Q Duringyour April 17, 1997 inspection, did
12 you also examine the south lagoon?

13 A Yes wedid.

14 Q What did you observe?

15 A Itwasnot changed very much. It was at the
16 same elevation or the pool was at the same elevation
17 asbefore. We checked the eroded area. 1t might have
18 been alittle bit worse again, but there was no

19 significant change at that time.

20 Q Inyour opinion had that Point A, as marked
21 on People's Exhibit Number 1, been repaired since your
22 previous inspections?

23 A No, there had been no repair work done at

24 Point A.

25 Q Duringyour April 17, 1997 inspection, did
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1 you take photographs of the south lagoon?

2 A | amsorry. What date?

3 Q OnyourApril 17, 1997 inspection?

4 A lamsurel did.

5 Q | amgoing to show you what has been

6 premarked as People's Exhibit Number 4, and | am going
7 to point you to both photographs marked DWB-9707-02
8 and respectively 03 at the bottom. Does this set of

9 photographs accurately and fairly represent the Point
10 A areaof the south lagoon that you have observed on
11 the April 17, 1997 inspection and previous occasions?
12 A Yes, it shows on the north side of the west

13 mainly where the berm width is alittle thicker and

14 then it gets down close to about two or three feet

15 wide and then it widens back up again.

16 Q Okay. Thank you. Mr. Brockamp, you returned
17 to the Cory farm on April 22nd, 1997; is that correct?
18 A Yes I did.

19 Q What wasthe purpose of your April 22nd

20 visit?
21 A | washoping to obtain various samples, water
22 and sediment.
23 Q Anddid you obtain samples?
24 A Yes |did.

25 Q How did you collect those samples?
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1 A Onthatdatel collected the two water
2 samples, one from each lagoon, water quality samples,
3 and | aso collected two sediment samples, one from
4 each lagoon.
5 Q Haveyou beentrained in sampling, Mr.
6 Brockamp?
7 A Yes | have
8 Q Bywhom?
9 A By theother agricultural engineersthat I
10 trained under when | first began working with the
11 Agency.
12 Q How many years experience did you have at
13 that time in collecting water quality and sediment
14 samples?
15 A Wédl, thiswasin the spring of 1997 and my
16 training occurred in the summer of 1988, so roughly
17 nineyears.
18 Q During your April 22nd, 1997 sampling, did
19 you follow Illinois EPA procedures during the
20 collection of both the water quality and sediment
21 samples?
22 A Yes |did.
23 Q How werethe samples handled once they were
24 collected?

25 A Oncethey were collected, | carried them up
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1 the hill to my van, and | put them onice. | had some
2 icealready in the van, in the cooler. | transported

3 them back to the Springfield regional office. At that
4 point we transfer them into other coolers with

5 long-term ice packs. They are padlocked, shipped

6 overnight by UPS to our Champaign inorganics

7 laboratory.

8 Q Didyou receive results back from the

9 Champaign laboratory with regard to those samplings
10 from April 22nd, 1997?

11 A Yes, approximately a month later.

12 Q Didyoulook at the lab results for those

13 sampling events?

14 A Yes | did.

15 Q | amgoing to show you what has been

16 premarked as People's Exhibit Number 13.

17  (Ms. Peri passed a document to Mr. Cory.)

18 MR. CORY: Thank you.

19 Q (By Ms. Peri) Do you recognize this document,
20 premarked as People's Exhibit Number 13, as the lab
21 results received back from the Champaign laboratory
22 for the April 22nd, 1997 sampling events?

23 A Yes, these are the lab result sheetswhich |

24 received directly from the lab.

25 Q Thank you. Did you re-examine the south
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1 lagoon berm when you returned to the site on April

2 22nd, 19977

3 A lamsurel did, yes.

4 Q Doyou recall whether you took photographs of
5 the south lagoon berm on that date?

6 A lamsurel did, yes.

7 Q | amgoing to show you, Mr. Brockamp, what
8 has been premarked People's Exhibit Number 9, and |
9 want to point you specifically to the bottom

10 photograph marked DWB-9708-11. Do you recognize that
11 photograph to be afair and accurate representation of
12 the south lagoon berm as it appeared on April 22nd,
13 199772

14 A Yes |ldo.

15 Q Didyou, infact, take that photograph, Mr.

16 Brockamp?

17 A Yes I did.

18 Q By theway, Mr. Brockamp, did you either

19 during your April 17, 1997 inspection, or April 22,
20 1997 inspection, observe any change in water level at
21 the north lagoon?

22 A Thenorth lagoon on both of those occasions,
23 the north lagoon was two to three feet lower than what
24 | had ever experienced before.

25 MS PERI: At thistime, Madam Hearing Officer,
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1 the People will move to enter into evidence People's

2 Exhibit Number 1, and People's Exhibit Numbers 6, 7,
3 8,4,13and 9.

4  HEARING OFFICER JACKSON: Any objection, Mr.
5 Cory?

6 MR.CORY: None.

7 HEARING OFFICER JACKSON: Thoseitems are so
8 admitted.

9  (Whereupon said documents were admitted into

10 evidence as People's Exhibits 1, 6, 7, 8, 4, 13

11  and 9 asof thisdate.)

12 Q (By Ms. Peri) Based on your inspections, Mr.
13 Brockamp, do you have an opinion as to whether

14 corrective measures are needed at the Cory farm to

15 remove what you have testified to as a threat of

16 discharge of pollutants to the unnamed tributary?

17 A Yes, itismy opinion that the berm needs to
18 be repaired.

19 Q And how should the berm be repaired?

20 A It needsto be stabilized in whatever manner
21 Mr. Cory seesfit.

22 Q Youhavetestified that there is athreat of

23 overflow of the lagoon contents based on the runoff of
24 stormwater toward the lagoons; is that correct?

25 A Could you rephrase that question?
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1 Q Certanly. You previoudly testified

2 regarding the flow of stormwater on the property

3 toward the lagoons and running in a westerly direction
4 from the confinement buildings?

5 A Thatiscorrect.

6 Q Youhaveaso testified that you advised the

7 respondent to conduct routine dewatering application
8 of the lagoon contents at agronomic rates?

9 A Thatiscorrect.

10 Q Toclarify,isityour opinion that -- pardon

11 me. | will strike that.

12 Do you have an opinion as to whether thereisa
13 water pollution threat, should dewatering on aroutine
14 basis not occur?

15 A Yes If nodewatering istaking place at

16 thisfacility the amount of runoff precipitation that
17 fallsboth on top of the lagoons themselves as well as
18 the hillside, which drains into the lagoons, will or

19 should eventually cause those lagoons to overflow.
20 Q Wherewill the overflow go?

21 A Theoverflow will go in awesterly direction
22 toward the unnamed tributary of McKee Creek.

23 Q Doyou have an opinion asto an appropriate
24 remedy to prevent such an overflow?

25 A Theliquid waste should be -- well, the
56

KEEFE REPORTING COMPANY
Belleville, Illinois



1 elevation of the liquids within each pond should be
2 monitored on avery regular and constant basis. And
3 when they reach a certain level, they should be

4 dewatered either by an irrigation system or honey

5 wagon or whatever the farmer so chooses to farm ground
6 at the agronomic rate.

7 Q Mr. Brockamp, did you write a report on your
8 April 17, 1997 inspection?

9 A Yesldid.

10 Q Anddidyou write areport on your April

11 22nd, 1997 inspection?

12 A Yes | did.

13 (Ms. Peri passed a document to Mr. Cory.)

14 MR. CORY: Thank you.

15 Q (By Ms. Peri) | am showing you what has been
16 premarked People's Exhibit Number 11. Do you

17 recognize this as afair and accurate photocopy of

18 your April 17, 1997 inspection report?

19 A Yes, thisinspection, yes.

20 Q Thank you. Now | am showing you what is
21 premarked People's Exhibit Number 12. Do you

22 recognize this document as afair and accurate

23 photocopy of your April 22, 1997 inspection?

24 A Yes, thisdocument here shows the laboratory

25 results and the photographs.
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1 Q Youhavetestified, Mr. Brockamp, that you

2 did take photographs of the south lagoon berm during

3 your April 22, 1997 inspection?

4 A Yes|did.

5 Q | amshowing you what is premarked as

6 People's Exhibit Number 10. There is one photograph
7 on this page marked DWB-9708-12. Do you recognize
8 thisasafair and accurate representation of the

9 south lagoon berm and in particular Point A, as marked
10 as Peoplée's Exhibit Number 1?

11 A Yes, thisisthe eroded area at Point A of

12 the sought lagoon. Thisison the back side of the

13 embankment.

14 Q Doesthis photograph, Mr. Brockamp, indicate
15 thelength of the eroded area as you have described as
16 being approximately 12 feet?

17 A Yes, itwould beat least 12, maybe 15.

18 Q Wasthis photograph taken by you?

19 A Yesitwas

20 MS. PERI: The People now move to enter into

21 evidence People's Exhibit Number 11. Excuse me. Back
22 that up. Exhibits 10, 11 and 12.

23 HEARING OFFICER JACKSON: What was the date on
24 People's 10?

25 MS PERI: Also April 22, 1997.
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1 HEARING OFFICER JACKSON: Thank you. Any

2 objection, Mr. Cory?

3 MR.CORY: None.

4  HEARING OFFICER JACKSON: Those documents are
5 admitted.

6 MS. PERI: Thank you.

7  (Whereupon said documents were admitted into

8  evidence as People's Exhibits 10, 11 and 12 as of

9 thisdate)

10 MS. PERI: No more questions, Mr. Brockamp. Thank
11 you.

12 HEARING OFFICER JACKSON: Mr. Cory, you have an
13 opportunity now to conduct cross-examination of the

14 witness. Do you wish to?

15 MR.CORY: Yes, | dowant to cross-examine. |

16 have a question, though. Will | have to complete my

17 questioning to him, or can he be recalled later even

18 though I ask some questions now?

19 HEARING OFFICER JACKSON: You did not identify Mr.
20 Brockamp as a potential witness when you filed your
21 witness disclosure with the Board.
22 MR. CORY: Somy cross-examining should be
23 completed now?
24  HEARING OFFICER JACKSON: Would the State have an

25 objection to Mr. Cory recalling Mr. Brockamp?
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1 MS PERI: No.

2 HEARING OFFICER JACKSON: | will ask you this,
3 then, Mr. Cory. Isit possible for you to conclude

4 your questions of Mr. Brockamp during your

5 cross-examination?

6 MR.CORY: Youmean now or when | recall?

7 HEARING OFFICER JACKSON: Now, in order to avoid
8 having to recall him later.

9 MR. CORY: | have adrawing that | have made of

10 the berm areathat | wanted to show before | asked

11 Dale questions, but | can ask them of Mr. Wells, too,

12 so let me cross-examine now.

13 HEARING OFFICER JACKSON: And you can show him the
14 diagram that you brought as well on your

15 cross-examination.

16 MR.CORY: Oh, sure. It will be here.

17 HEARING OFFICER JACKSON: Okay.

18 CROSS EXAMINATION

19 BY MR. CORY:

20 Q I amlooking now at the People's Exhibit

21 Number 2. Throughout the day | am going to try to be
22 as apologetic, one thing or another, as| can, but |

23 am going to make people here aware of the situation.

24 Andthereisacouple of examples.

25 Dale has stated his report, October 16th, and says
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1 that on that date he completed a follow-up survey of

2 the above facility, meaning my hog farm. That the sow
3 heard had been reduced to about 280 sows. Dale --

4  HEARING OFFICER JACKSON: Can I interrupt you for
5 asecond, Mr. Cory? Okay. For your cross-examination
6 you need to direct questions at the witness. Y ou have

7 not been sworn in at this point, so we can't allow you

8 to testify.

9 MR.CORY: Okay.

10 HEARING OFFICER JACKSON: But if you have

11 questions for Mr. Brockamp, you can ask those at this
12 time.

13 MR. CORY: | wasjust looking at -- okay.

14 Q (By Mr. Cory) My questionto Daleis, aren't

15 you aware that as of May of 1985 my hog buildings were
16 empty?

17 A That iswhat you told me on one of the

18 occasions, but that report there is by Ross Manning.

19 That is not my report.

20 Q Thank you for saying that.

21 A Okay.

22 Q Butasof May of 1985 my hog buildings were

23 empty.

24  HEARING OFFICER JACKSON: Again, Mr. Cory, you

25 need to direct a question at the witness. Okay. You
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1 aretrying to give testimony.

2 MR. CORY: I think | am understanding now what you
3 aresaying. Okay.

4  HEARING OFFICER JACKSON: Okay. Youwill be
5 allowed an opportunity in your case to be sworn in and

6 to give testimony on your own behalf. But right now

7 you just need to direct your questions to the witness.

8 MR.CORY: Okay.

9 Q (ByMr. Cory) Isthisyour observation or

10 someone else which says both lagoons were discharging
11 black septic hog waste?

12 A Thatissomeoneelse. That was Ross Manning,
13 who was my predecessor.

14 Q Thank you. Becausethat isan outright

15 falsehood.

16 HEARING OFFICER JACKSON: Again, Mr. Cory, you
17 please haveto restrict your remarks to questions

18 directed at the witness.

19 Q (By Mr. Cory) Isit your opinion that that

20 statement istrue?

21 A |havenoidea | wasnot there.

22 Q Didyou ever see hog waste spilled at my

23 farm?

24 A | havenot seen it over top the berm at your

25 farm, no.
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1 Q How many visits do you suppose you have made
2 to my farm?

3 A Roughly ten, eight to ten.

4 Q How many timesdo you feel you have called me
5 to meet you there when you were on to visit the farm?
6 A | onlyrecal of two times.

7 Q Isn'titinthe EPA regulationsthat an

8 inspector is supposed to call and notify the owner

9 each time he is going to visit?

10 A No,itisnot.

11 Q Oh? Isitintheregulations that each time

12 an inspector does appear on a hog farm that he should
13 don protective clothing for disease prevention?

14 A | supposeif there were livestock present it

15 would be a very valuable thing to do, but there was no
16 livestock present on thisfarm.

17 Q Areyousaying-- did you say that isnot in

18 the regulations?

19 A No, | did not say that.

20 Q Thenyouagreewithmewhen| say itisin

21 the regulations that you are supposed to don

22 protective clothing?

23 A Theregulations have a statement that says

24 that we should protect ourselves as investigators, and

25 protect the livestock on the livestock farm. But in
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1 this particular case there was no livestock on the

2 livestock farm, therefore, | did not feel it was

3 necessary to wear protective clothing.

4 MR.CORY: Okay. I will direct my remaining

5 questions to another party after | have shown my

6 chart.

7 HEARING OFFICER JACKSON: Y ou do not wish to show
8 your chart to Mr. Brockamp?

9 MR. CORY: | canshow it now.

10 HEARING OFFICER JACKSON: Okay.

11  MR.CORY: If | may.

12 HEARING OFFICER JACKSON: Why don't we mark this
13 as an exhibit also.

14 MR.CORY: Okay. Please do.

15  (Whereupon said document was duly marked for

16  purposes of identification as Complainant's

17  Exhibit B as of this date.)

18 HEARING OFFICER JACKSON: Ms. Peri, do you want to
19 take alook at this?

20 MS PERI: Sure.

21  MR. CORY: Do you have any objection to my showing

22 this.

23 MS PERI: No, sir.

24 Q (By Mr. Cory) What | have drawn hereisa

25 cross-section of the berm that Dale has been
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1 describing, and John Wells and | were at this point

2 and --

3 HEARING OFFICER JACKSON: Mr. Cory, | am going to
4 interrupt you here, okay. You are testifying right

5 now. What | need you to do if you have questions for

6 Mr. Brockamp, based on what you are showing him, go
7 ahead with those questions. But | am going to have to
8 restrict you from testifying at this point in time,

9 because you have not been sworn in as awitness.

10 Okay.

11 MR. CORY: Inother words, | -- well, al right.

12 1 will try and comply.

13 HEARING OFFICER JACKSON: | know you are doing the
14 best you can. We are trying to be patient.

15 Q (By Mr. Cory) Dale, are you familiar with the
16 fact that there is a plastic pipe that goes from the

17 south lagoon to the north lagoon that is buried?

18 A Yes, | amaware of that.

19 Q Andthe purpose of that pipe iswhat?

20 A | amassumingthat itisa-- sothat the two

21 lagoons will be plumb together, so that they will

22 balance each other.

23 Q Widl, to balance, do you remember that the

24 water surface in the south lagoon is at least 10 to 12

25 feet more higher than the water surface in the north
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1 lagoon?

2 A | wouldagreethat it ishigher. | think 10

3 to 12 feet isabit extreme, but it would be higher.

4 Q Therefore, the lagoons cannot balance as a

5 result of the pipe between them?

6 A They would balance at any point above the

7 elevation of the pipe in the south lagoon.

8 Q Actualy, the pipe wasinstalled to drain the

9 south lagoon.

10 HEARING OFFICER JACKSON: Mr. Cory, you need to
11 direct aquestion if you are -- | am sorry to keep

12 interrupting you like this, but we can't have you

13 testify at this point.

14 MR.CORY: Okay.

15 Q (By Mr. Cory) Do you feel that isan accurate

16 cross-section of the berm, asit was originally built,

17 seven feet flat on the top?

18 MS. PERI: | will object. Mr. Brockamp was not at
19 the site when the berm was constructed.

20 HEARING OFFICER JACKSON: | will allow Mr.
21 Brockamp to answer if he has any personal knowledge of
22 what the berm was actually constructed as.
23 THEWITNESS: | have no personal knowledge, asto
24 how the berm was constructed, but for the most part it

25 isroughly seven feet wide.
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1 Q (By Mr. Cory) From the testimony you have

2 just given, are you going to disagree with the

3 measurements | have there?

4 A Yes, | will disagree with those measurements.

5 HEARING OFFICER JACKSON: And let mejust clarify
6 for therecord. You are pointing to the measurements,
7 thefive feet and the two feet up at the top of the

8 chart?

9 MR.CORY: Yes. The original berm was actually
10 over seven feet flat on top, but the damage that has

11 occurred eroded about two foot by 10 or 12.

12 HEARING OFFICER JACKSON: And you are asking Mr.
13 Brockamp if he agrees with that?

14 Q (By Mr. Cory) Do you agree that that is the

15 situation?

16 A No. Atthe point where -- at Point A iswhat

17 we have already said. The damaged areais only two to
18 threefeet solid at the top, and it has sloughed away

19 the remaining portion of that.

20 Q Thisdrawing and the pertinent facts about it

21 arevery pertinent to whether or not effluent

22 threatensto pollute, correct?

23 A Yes, you must look at the cross-sectional

24 areato determine whether or not that is going to fail

25 or not.
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1 MR.CORY: If thereis sufficient disagreement on

2 whether or not thisis accurate, am | not empowered to
3 ask for an adjournment and we go to the farm and

4 |ook?

5 HEARING OFFICER JACKSON: Certainly you can ask
6 for an adjournment. | would ask for a response from

7 the Attorney General's Office. At this point | am not

8 inclined to grant an adjournment, even without hearing
9 aresponse from the State, smply because --

10 MR.CORY: And at thispoint | don't intend to

11 ask.

12 HEARING OFFICER JACKSON: Okay.

13 MR. CORY: But | could if thereisenough of a

14 disagreement as | understand the rules.

15 HEARING OFFICER JACKSON: My reluctance at this
16 point, and | will just let you know, | will finish my

17 thought. We have had this hearing scheduled for some
18 time. | think thereis plenty evidence that is going

19 to beintroduced and that has been introduced that can
20 adequately inform the Board as to the situation at

21 your farm. So | would proceed on that basis at this

22 point in time, and if a problem comes up later on let
23 us know about it. | think we have enough information
24 right now.

25 Q (By Mr. Cory) Dale, in view of your education
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1 and work experience, there is no question but what you
2 could easily recognize erosion if it had occurred,

3 correct?

4 A Yes | fed | am qualified to recognize

5 erosion.

6 Q Haveyou ever seen any evidence of erosion on
7 thistotal berm or the north one?

8 A Yes, | have evidenced erosion on the south

9 lagoon, the west berm.

10 Q Caused by escaping effluent?

11 A No, | would not say it was caused by escaping
12 effluent.

13 Q I will modify my question. Has escaping

14 effluent ever caused erosion on either one of my

15 berms?

16 A Yes, where the pipes overflowed on the north
17 lagoon where the water was discharging from the ends
18 of the pipes, it has caused minor erosion at the north
19 lagoon. That is not the case for this particular
20 diagram that you are showing me, though.
21 Q Wasthat erosion that you are describing on
22 the berm or at another point?
23 A ltisontheberm, but it is more than
24 halfway down.

25 Q Andyou are saying that you believe that the
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1 north lagoon berm is on the west as well as the north?

2 A No,itison thewest side of the north
3 lagoon.
4 Q Andwhenyou saw siphon pipes, were they not

5 on the north side of the lagoon?

6

A They were on the northwest side of the north

7 lagoon. So where -- the erosion is occurring below

8 where the water was trickling out of the siphon pipes.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q And | have another drawing, a plat map, that
| want to explain and then ask questions about it.
But let's go into the area of surface water, rain
water, draining into these lagoons.

A Okay.

Q The north lagoon has a little bit of timber
hillside that drainsto it on the east side between
the building and the lagoon, no more than a quarter
acre.

HEARING OFFICER JACKSON: We need to direct a
guestion to the witness.

Q (By Mr. Cory) Would you agree?

A No, there would be more than a quarter of an
acre.

Q On the south side of the north lagoon, there
isstill timber and a hillside, and that total

hillside is constantly covered with silt, do you
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

agree?

A ltis--

Q Leaves, et cetera?

A Sure. Itisvery wooded, and thereislot of
underbrush.

Q Thetota areathat drainsinto the north
lagoon is less than the lagoon surface itself, yes or

no?
A No. It would be -- in my opinion, it would
be dightly more than what the surface lagoon is. If

the lagoon is approximately one acre, there would be
more than one acre of surface water draining into it.
It would be less than two, but more than one acre.

Q Butwhenrain fallsin permanent timber areas
it can rain an awful lot before any runoff occurs,
correct?

A | am sure there is some absorption into the
soil.

Q Now, let me switch over to the south lagoon.
And we jumped over an area between the lagoons that
you have seen and you have noted that it is severely
eroded?

A Uh-huh.

Q But the water that goes from that eroded area

between the two berms goes where?
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1 A Theareathat isseverely eroded?

2 Q Yes

3 A | believeit does drain between the two

4 lagoons, the areathat is severely eroded. Well,

5 could you show me where you are talking about by

6 flipping up the other diagram?

7 Q Yes. | should remember thisishere. This

8 area here, when it rains where does this water go?

9 HEARING OFFICER JACKSON: For the record, you are
10 indicating the area in between the north lagoon and
11 the south lagoon.

12 MR. CORY: Thank you.

13 THEWITNESS: From where the lettering isto the
14 wedt, yes, it drainsto -- it does not go into the

15 lagoons, from the lettering on.

16 Q (By Mr. Cory) Asmany times as you have

17 visited the farm, didn't you ever notice that this

18 lagoon was protected by a bulldozed berm around it to
19 direct rain water (indicating) around the lagoon so

20 that it didn't go into the lagoon?

21  HEARING OFFICER JACKSON: And, again, for the
22 record you are referring to the south lagoon,

23 correct?

24  THEWITNESS: May | approach?

25 HEARING OFFICER JACKSON: Yes, go ahead.
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1

THE WITNESS: Thereisasdlight berm starting from

2 right about there (indicating).

3

HEARING OFFICER JACKSON: Thewitnessis

4 indicating up to the northwest tip of the south lagoon

5 an arch line indicating the location of the berm.

6

7

THE WITNESS: Itisavery short one.

MR. CORY: May | show Dale what originally was

8 constructed?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARING OFFICER JACKSON: No.

Q (By Mr. Cory) The topography that was
described in your reports indicates that if effluent
escaped, it would go to this unnamed tributary?

A Yes

Q For effluent to actually pollute, where would
it go from this point before it became pollution?

HEARING OFFICER JACKSON: When you refer to "this
point,” you are pointing to aline on the unnamed --
or a point on the unnamed tributary directly west of
the south lagoon?

MR. CORY: Correct.

THE WITNESS: In my opinion, it would become
pollution the moment it is discharged from the lagoon.
Q (By Mr. Cory) | am trying to think how to --

are there other names for this unnamed tributary?

A Not to my knowledge, and | could not find any
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on the map.

Q Inmy later testimony | will produce several
alternate names. My point that | was talking about --
there is no drainage that goes into the berm -- | mean

into the lagoon from the north side of thislagoon; is

that true?

HEARING OFFICER JACKSON: We are talking about the
north lagoon.

MR. CORY: Right.

THE WITNESS: Yes, that istrue. | agree with
that.

Q (By Mr. Cory) | mentioned the small areas of
timberland which are on the east and south side of the

north lagoon. But we are in disagreement as to
whether or not the combination of those two areas
exceed the size of the lagoon or not. We arein
agreement that it is a very minor source of areathat
drainsinto the lagoon. And the --

HEARING OFFICER JACKSON: Excuse me. Why don't we
let the witness answer, okay.

THE WITNESS: In my opinion, | am not sureitis
minor. That's avery subjective term. | feel that
the watershed to the north lagoon is larger than the
surface area of the north lagoon. Does that make it

minor or not? | don't know.
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1 Q (ByMr.Cory) The up hill areafrom the south
2 lagoon and the hillside area from the north side of

3 the south lagoon, and the hillside area on the south

4 side of the south lagoon were all protected, or did

5 you ever notice the berm that went all the way around
6 the south lagoon to divert that surface water?

7 A No, | have never noticed a berm that went all
8 the way around the south lagoon.

9 Q DidRossManning tell you what complaints he
10 found?

11 A No, notredly. | mean, no, he never told

12 me. | read some thingsin his reports.

13 Q I will cover that later. But Ross Manning,

14 on his second or third visit to the farm, found

15 effluent flowing from the south lagoon over to the
16 surface drainage protection berm. Did he ever point
17 that out to you?

18 A No, hedid not.

19 Q Andbecause-- | don't know. | am getting

20 confused on when | am testifying and when | am

21 pointing out information. But Ross Manning did find
22 pollution at this point (indicating near the south

23 lagoon). | will rephrasethat. He did find effluent
24 escaping from the lagoon here (indicating the south

25 lagoon).
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1

HEARING OFFICER JACKSON: Y ou need to ask the

2 guestions of the witness.

3 Q (By Mr. Cory) But he never did tell you about
4 that?

5 A Not personaly, no.

6 Q I will cover therest of that when we get

7 intoit later. 1 want to point out --

8

HEARING OFFICER JACKSON: Again, make sure you are

9 asking a question of the witness rather than pointing

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

out something for the Board.

Q (By Mr. Cory) Did you notice from my drawing,
Dale, that there is 16 feet of berm at water level
which prevents water from the south lagoon to escape?
Did you ever --

A No, but | don't really agree with that four
foot figure there either. 1 mean, | have seen it --
the permanent water level should be -- in my opinion,
should be higher up on that embankment.

Q Youdon't think thereis afour foot berm
being maintained?

A Thereisnot four feet of freeboard being
maintained in the north lagoon or in either lagoon,
for that matter.

Q Thisisthe south lagoon?

A Okay. Particularly the south lagoon there is
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1 not four feet. At times the north lagoon might have
2 four feet after it has been dewatered, but the south

3 lagoon has never gotten that high.

4  HEARING OFFICER JACKSON: Without getting too far
5 off track, can you explain briefly what you mean by
6 freeboard, for the Board's consideration?

7 THEWITNESS: | guessin my opinion the amount of
8 freeboard is the volume -- well, it isreally the

9 level between the surface water and the very, very tip
10 top of the berm.

11 HEARING OFFICER JACKSON: Thank you.
12 Q (By Mr. Cory) In other words, the drawing
13 indicates four foot of freeboard?

14 A Thedrawing does, yes.

15 Q Andasaresult of the buried pipe between

16 the south and the north lagoons, that pipe does keep
17 thefreeboard at a constant level?

18 A It keepsthe freeboard at a constant level,

19 but | do not believeit isfour feet.
20 Q Okay. Wewill getinto what that is later.
21 But, obvioudly, you agree that the plastic pipe buried
22 between the two lagoons does keep this water level
23 from ever overflowing the berm?
24 A For the most part that istrue. The problem

25 ison the back side of the berm where it continues to
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1 keep doughing away down the hill. And so if the berm
2 isgoing to fail, it isgoing to fail on the back side

3 of theberm. It isnot going to fail on the front

4 side of the berm.

5 Q Soyou aresaying thisisthe problem with

6 that berm?

7 A That'scorrect.

8 Q Andl agree. | would liketo ask are you

9 aware of any repairs that has been made to that since
10 thislagoon was built in 1978?

11 A | amnot aware of any repairs.

12 Q 1978101998, are you afraid of any problem
13 that is going to be occurred by thisin view of what
14 has happened over the past 20 years?

15 A Yes, | amconcerned. | am concerned that
16 that embankment will slough off during a soil

17 saturated condition, during a heavy rain storm, and
18 that the entire berm will fail, and the contents of

19 the lagoon will drain into the unnamed tributary of
20 McKee Creek.

21 Q Let me conjecture with you asecond. Assume
22 that the connector pipe between the two lagoons has
23 never been there, has never been installed.

24 Therefore, under those conditions effluent could rise

25 and flow over the top of the berm. But if that
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1 happened, how fast can a berm self-destruct?

2 A Very quickly under the right conditions.

3 Q What aretheright conditions?

4 A Saturated soils.

5 Q Andrainfal like 20 inchesin less than 24

6 hours?

7 A Itwould not take that much rainfall.

8 Q Forwaterinapond or alagoon to flow over

9 the berm, and erode fast enough to not be absorbed by
10 the downstream unnamed area would be extremely
11 difficult, do you agree?

12 A Yes | haveadready said that my concernis
13 on the back side of the berm. It is not on the front
14 side of the berm.

15 Q | amawareof that. But | am saying if the

16 lagoon effluent overflowed this --

17 A Then it would deteriorate very rapidly.

18 Q It would depend on how much it was raining,
19 wouldn't it?
20 A No, it would depend on the amount of flow,
21 which | guessis dependent on how much it was raining.
22 Q Becausethe effluent in thislagoon has not
23 had any hog manure added to it since May of 1985.
24  HEARING OFFICER JACKSON: Mr. Cory, you are --

25 Q (By Mr. Cory) Do you agree?
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1 A
2 Q
3 A
4 Q

Yes, | agree.
Y ou took samples of the lagoon water?
Yes.

How did those samples compare to water that

5 you took from typical farm ponds?

6 A

We do not sample typical farm ponds. We

7 sample creeks, if that's what you are questioning.

8 Q

How did the water in this lagoon compare to

9 the water in McKee Creek?

10 HEARING OFFICER JACKSON: You aretalking about

11 the south lagoon.

12 Q (By Mr. Cory) Either one?

13 A Thewater in both lagoons had excess nutrient

14 levels compared to what we would consider clean stream

15 water.

16 Q You aresaying excess nutrients?

17 A Thatiscorrect.

18 Q Do youremember what the N analysis was of

19 the lagoon water, south and north?

20 A What do you mean by N analysis?

21 Q Nitrogen.

22 A Oh, nitrogen. No, | do not recall what that

23 was.

24 Q Youdon'trecall that throughout your reports

25 and the other reports made by the EPA that you have
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1 analyzed for N and found it .1, .01, .02, .03?

2 A ldon'trecall the--

3 MS. PERI: | will object. | believe thisline of

4 questioning is beyond the scope of the direct

5 examination. Mr. Brockamp did testify to obtaining

6 samples but provided no specific testimony on the

7 analysis of the samples.

8 HEARING OFFICER JACKSON: However, the sample
9 results were admitted into evidence, and | am going to
10 alow thisline of questioning to the extent that Mr.
11 Brockamp feels he can answer the questions.

12 Q (By Mr. Cory) Onefinal question. Since you
13 have taken the water samples and had them analyzed, if
14 one of the samples of the surface water analyzed .03
15 N, meaning milligrams per liter, how would you

16 interpret the quality of that water?

17 A lamnot --

18 Q Good, bad or worse?

19 A [lamnotsureif | am quaified to interpret,

20 but it would not be that significant. We would not be
21 overly concerned. | don't call it good, but |

22 don't -- thereisworse. Much worse.

23  Q If you contacted the State Department of

24 Health herein Springfield, and asked them what

25 constitutes a good nitrogen analysis of water, what do
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1 you think they would say?

2 A Onsurfacewater, | don't know. There are

3 groundwater standards. The groundwater standard would
4 be 10, but that's apples and oranges.

5 Q Tenmilligrams?

6 A Partsper million. | am not sure how

7 relevant that number would be for surface water,

8 though.

9 MR.CORY: Well, maybel can present that in some
10 testimony | want to give later.

11 HEARING OFFICER JACKSON: That's fine.

12 Q (By Mr. Cory) When you say that this lagoon
13 water should be land applied agronomically, what is
14 the definition of agronomically?

15 A Agronomically is dependent upon the crop to
16 be grown, and the amount of the yield which that crop
17 isanticipated to produce. Soitisafloating

18 number. Thereis no set agronomic rate. Itis

19 totally dependent upon the soilsin your particular

20 area, the crops that you intend to grow, and how much
21 nitrogen that yield will uptake on an annual basis.

22 Q Soyou aresaying that the nitrogen content

23 of the effluent is what determines the agronomic rate
24 that can be applied?

25 A Inlllinois, yes, welook solely at the
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1 nitrogen level.

2 Q Ifyouareapplying effluent per the nitrogen

3 rate agronomically, of what significance are the other
4 anaysis from that same body of water?

5 A | amnot surel understand the question.

6 Q If my neighbor was applying lagoon effluent

7 to hisland agronomically, to do so he would have to
8 know the nitrogen content of that effluent?

9 A Yes

10 Q Hewould not be required to know of any other
11 analysis, yesor no?

12 A Required, | don't believe so.

13 Q I don'tthink so either.

14 A | mean, it would bein hisbest interest to

15 do so, because if he over applies on phosphorus or
16 potassium he could reduce hisyield, which it just --
17 Q Agreed. Butyou are talking about potential
18 future law, not current?

19 A Yes
20  Q Andinyour testimony you said that when you
21 saw siphoning pipes running, the water was clear.
22 That'sin your report?
23 A Itwasfairly clear, yes.
24  Q Not at that specific time, but at another

25 time that water had been tested by the EPA for
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1 nitrogen. Do you remember what the test result was?

2 A No, I donot.

3 HEARING OFFICER JACKSON: What water are you
4 talking about, Mr. Cory.

5 MR. CORY: Lagoon water, from north and south.

6 HEARING OFFICER JACKSON: From inthe lagoon
7 itself or the effluent?

8 MR. CORY: Thewater inside the lagoon itself was

9 tested for N aswell as other things. But N iswhat

10 isimportant to the agronomic rate.

11  THEWITNESS: N isimportant to the agronomic

12 rate, but there are other constituents that can cause

13 pollution.

14 Q (By Mr. Cory) Agreed, if they are high

15 enough. But now you took -- the EPA. | don't know

16 that it wasyou. The EPA took samples of both the

17 south and north lagoon, and had them tested for N, and
18 | believe we could go through the summary of the

19 analysis and find that some were aslow as .01

20 HEARING OFFICER JACKSON: Isthere aquestion
21 there, Mr. Cory?

22 Q (By Mr. Cory) Some were.02. Some were .03.
23 Are any of those going to stop a man from applying it
24 agronomically?

25 A No. No, but these wastes were not applied
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1 agronomically. They were discharged in a concentrated
2 form.

3 Q I wastaking about a hypothetical man,

4 establishing that N analysisin current law isthe

5 analysis that makes it important whether or not you

6 are applying agronomically; is that true?

7 A That'strue

8 Q Last summerin 1998, are you aware of what

9 the samples tested that the EPA took in 1998 and 1997,
10 the N analysis?

11 A I certainly -- no, | am not. | was not

12 there. | was not even with the Agency at that time.

13 MR. CORY: So how can | establish what it was?
14 HEARING OFFICER JACKSON: | can't tell you that.
15 Q (By Mr. Cory) Anyway, you observed clear

16 water coming out of the siphon pipes. Y our report

17 saysthe opposite ends of the pipes was weighted?

18 A Correct, to keep the siphon flowing.

19 Q Don'you realize why the other end of the

20 pipes had those empty plastic bottles on them? They
21 were not weights. So why would they be used?

22 A Therehad to be a mechanism to keep the pipe
23 submerged under water level to keep the siphon

24 flowing.

25 Q Theweight of the pipe provided the weight to
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1 submergeit. The floats were to make sure that all of

2 the water being discharged came out of the top 14 or

3 15inches.

4  HEARING OFFICER JACKSON: Mr. Cory, you are
5 testifying again, and if you continue to do this| am

6 going to have to strike your comments from the

7 record. And if the Attorney General's Office makes a
8 motion to strike those comments, | would grant it.

9 Wearetrying to give you some leeway here, but

10 you need to restrict your remarks solely to questions
11 directed to the witness. Y ou will be given an

12 opportunity to testify later once you have been sworn
13 in.

14 MR.CORY: Okay.

15 Q (By Mr. Cory) Wdll, in summary, the testimony
16 that you made about water going from the lagoon to the
17 unnamed tributary, are you aware of the approximate
18 size of that that is on my property?

19 A Thesize of what?
20 Q Theunnamed tributary, how many square feet,
21 how big an area?
22 A Wdl, wediscussed it when we were out
23 there. It wasroughly 100 feet wide, and atotal of
24 1,500 feet long. But | am not sure how much ison

25 your property and how much is on your neighbor's
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1 property.

2 Q Atotal of eight acres, with one acre on me

3 and seven on him, sound okay?

4 A | honestly don't have any idea.

5 Q Butif lagoon effluent goes to that unnamed

6 tributary on my property, and goes down the unnamed

7 tributary to where it could enter McKee Creek, how far

8 did the water travel?

9 A Approximately 1,500 feet.

10 Q Evenmore. Thereare--

11  MS. PERI: Moveto strike that last comment as

12 argument.

13 MR. CORY: Beg your pardon?

14 HEARING OFFICER JACKSON: The last comment should
15 be stricken, the "even more.”

16 MR.CORY: Okay. Let metake my chanceson being
17 ableto ask the other questions | have from other

18 witnesses or recall. | will conclude my testimony

19 with Dale right now.

20 HEARING OFFICER JACKSON: All right, Mr. Cory.
21 Very good.

22  Ms. Peri, any redirect?

23 MS. PERI: Yes, | havejust afew follow-up

24 questions.

25 HEARING OFFICER JACKSON: Okay.
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1 REDIRECT EXAMINATION

2 BY MS. PERI:

3 Q Mr. Brockamp, you testified that there are

4 livestock waste constituents in the north and south

5 lagoons, correct?

6 A Yes

7 Q Youasotestified that you observed lagoon

8 contents being discharged from the north lagoon to the
9 unnamed tributary on April 17, 1997, correct?

10 A Thatiscorrect.

11 Q Inyour discussion with the respondent

12 regarding runoff to the north and south lagoons, you
13 estimated that at least one acre drains into the north
14 lagoon; isthat correct?

15 A Thatiscorrect.

16 Q Canyou estimate approximately the total

17 acreage of watershed that drains into the north and
18 south lagoons?

19 A Therewould be at least two acres draining
20 into the south lagoon, and one acre draining into the
21 north. So thetotal would be three acres.

22 Q Let'stak briefly again about that Point A

23 aong the west side of the south lagoon berm. You
24 previously testified that thisis an eroded area,

25 correct?
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1 A Yes

2 Q Andthat thisarea may be subject to berm

3 failure?

4 A Yes

5 Q Okay. Mr. Brockamp, does the presence of

6 what has been discussed here as this balancing pipe
7 between the two lagoons impact your conclusion that
8 there was athreat of berm failure along the west side
9 of the south lagoon?

10 A No, that pipe makes no difference

11 whatsoever.

12 Q Youhavealso testified that it isyour

13 opinion that with the amount of runoff that leads to
14 the north and south lagoons, that there is a threat of
15 an overflow of the lagoon contents to the west to the
16 unnamed tributary, correct?

17 A Yes

18 Q Does the presence of the balancing pipe

19 impact that conclusion?

20 A Ingenerd, no, it just says that the surface

21 water will not overflow the south lagoon, but it will
22 overflow the north lagoon, because it is going to

23 drain from the south to the north.

24  Q Sothe south lagoons contents will make the

25 way to the north lagoon and then discharge to the --
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1 A Thenitwill discharge to the unnamed

2 tributary of McKee Creek.

3 Q Doesthewidth of the berm along Point A, at

4 the water level in particular, bear on your conclusion
5 earlier that thereis athreat of berm failure at

6 Point A? | can break down that question if you would
7 like.

8 A Yes | would like that.

9 Q Youhavetedtified that at Point A thereisa

10 threat of berm failure?

117 A Yes

12 Q Doesthewidth of the berm at Point A at the
13 water level change your conclusion that thereis a

14 threat of berm failure at that Point A?

15 A No, it does not change my conclusion.

16 Q Whynot?

17 A Atthewater level that iswhere you are

18 going to begin getting forces on that embankment. And
19 asyou go below there, then you are going to be
20 getting hydrostatic forces trying to push against that
21 berm. Asthe side of the embankment is sloughing
22 away, your cross-sectional area becomesless and less,
23 and there is less support for that, the embankment.
24 Aserosion proceeds, thereis going to be less

25 stahility and the potential for a berm failure will
90

KEEFE REPORTING COMPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

increase.

MS. PERI: Thank you. No more questions.

HEARING OFFICER JACKSON: Okay. Why don't we go
off the record for one second here.

(Discussion off the record.)

HEARING OFFICER JACKSON: All right. Back on the
record.

RECROSS EXAMINATION
BY MR. CORY:

Q | think my first question had to do with on
the above date, the follow-up, you did not -- well,
you admitted accepting a report that we now know is
erroneous?

A No. | am not sure what you are saying.

HEARING OFFICER JACKSON: Mr. Cory, | want to
remind you again that this is recross-examination, so
to speak. The questions have to be limited to the
scope of what Ms. Peri just asked Mr. Brockamp in her
follow-up. Okay. We can't go beyond those
structures.

MR. CORY: Okay. Just one question.

Q (By Mr. Cory) Ross Manning is the one that
told you both lagoons were discharging black septic
liquid hog waste into the draw?

MS. PERI: Objection. Beyond the scope.
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1 MR.CORY: | beg your pardon?

2  MS. PERI: | will object. It isbeyond the scope.

3 HEARING OFFICER JACKSON: Do you understand what |
4 am trying to explain? The follow-up that Ms. Peri

5 asked, okay, just these few questions that she just

6 asked, you can ask any follow-up to those questions

7 only. Shedid not ask anything about the October of

8 1986 report by Ross Manning. So you are not allowed

9 to ask any questions on that. Those could have been

10 asked earlier, but we are not taking any new questions

11 onthat. Doesthat make sense?

12 MR.CORY: Wdl, yes. But earlier -- well, I will

13 get to it some way later.

14 HEARING OFFICER JACKSON: Okay. All right. The
15 witness may be excused.

16  (Thewitness left the stand.)

17 HEARING OFFICER JACKSON: We will go off the

18 record again for another minute.

19 (Discussion off the record.)

20 HEARING OFFICER JACKSON: All right. Back on the
21 record.

22  ltisfive after 12:00. We are going to take a

23 short recess for lunch. Can we be back here in one

24 hour and resume again at five after 1:00? Is

25 everybody in agreement?
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1 MS PERI: Yes

2 HEARING OFFICER JACKSON: Okay. Wewill go off
3 therecord then, and we will resume in an hour. Thank

4 you.

5  (Whereupon alunch recess was taken.)

6

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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1 AFTERNOON SESSION

2 (January 26, 1999; 1:13 p.m.)

3 HEARING OFFICER JACKSON: Back on therecord. We
4 arereconvening. ItisTuesday, January 26th. Itis

5 about 1:13 in the afternoon. We have just concluded

6 with the State's first witness when we broke off for

7 lunch. So now we will come back and the State will

8 call their second witness.

9 MS. PERI: The People will call John Wells.

10 HEARING OFFICER JACKSON: If you would, let the
11 court reporter swear you in, please.

12 (Whereupon the witness was sworn by the Notary

13 Public)

14 HEARING OFFICER JACKSON: You may begin, Ms. Peri.
15 MS. PERI: Thank you.

16 JOHN D. WELLS,

17 having been first duly sworn by the Notary Public,

18 saith asfollows:

19 DIRECT EXAMINATION

20 BY MS. PERI:
21  Q Good afternoon, Mr. Wells.
22 A Good afternoon.
23 Q Let'shbriefly discussyour educational
24 background and work experience. You have a Master's

25 Degree and aBachelor's of Science Degreein
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1 Agricultural Engineering; is that correct?

2 A Thatiscorrect.

3 Q Youalso havealicense under the State of

4 lllincisin professional engineering?

5 A Yes

6 Q Whendidyou obtain that license?

7 A In1993.

8 Q Tel meabout your work history since you

9 obtained your Master's Degree.

10 A Sincel obtained my Master's Degree | have
11 worked for the University of -- excuse me -- | worked
12 for theIllinois EPA.

13 Q Sincewhichyear?

14 A Since 1988.

15 Q Inwhich capacity did you begin with the

16 Agency?

17 A | started in 1988 as the agricultural

18 engineer at the Springfield region, and | did that job
19 for -- well, until March of 1992.

20 Q Atthat point, what was your role?

21 A Wadl, actualy beforethat | had started

22 taking on duties of inspecting municipal and

23 industrial sewage treatment plants in November of
24 1990. Sol did both the agricultural engineering job

25 and the municipal and industrial wastewater treatment
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1 plant inspection job at the same time.

2 Q After 1992, what was your role with the

3 Illinois EPA?

4 A | have been inspecting municipal and

5 industrial wastewater treatment plants until December
6 of 1997, when | started also doing some of the

7 agricultural inspections again.

8 Q Wouldyou explain further your duties as the

9 agricultural engineer with the Springfield regional

10 office during those time periods?

11 A My duties asthe agricultural engineer were
12 to respond to complaints, to inspect livestock and

13 agrichemical facilities.

14 Q During the course of those inspections what
15 might you be looking for?

16 A Our primary focus and most of our focusison
17 water pollution. And so | would look at the water

18 pollution threat from afacility. Sometimes we aso
19 get complaints about odors, and we would also look at
20 that occasionally.

21  Q Letmegoback. Prior toyour joining the

22 lllinois EPA, did you participate in any work programs
23 or internships or other study opportunities with the
24 University of Illinois?

25 A | wasemployed by the University of Illinois
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1 for three years.

2 Q Inwhat capacity?
3 As an engineer.

What type of work did you do for them?

6

A
Q
5 A | conducted research for the University.
Q Inwhat particular area?

A

7 Most of my research was in agricultural land

8 drainage, specifically subsurface tile drainage.

9 Q Okay. Moving then to your inspections that

10 you conducted as an agricultural engineer for the

11 Springfield regional office, do you generally make

12 reports following your inspections?

13 A Yes

14 Q What would typicaly be the contents of those
15 reports?

16 A They would be the -- well, they would

17 generally have an introductory paragraph just giving
18 the background of what is going on, a narrative

19 describing what | observed, and sometimes analysis of
20 sampleresultsif | have the results back, and finally
21 asummary or conclusion siting apparent violations, if
22 | had noted such, and sometimes the recommended
23 actions and follow-up recommendations.

24 Q Mr.Wedlls, are you familiar with the Victor

25 Cory farm?
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1 A Yes|am.

2 Q How did you become familiar with that site?
3 A lvisitedit, | think thefirst time, in 1990

4 asaroutine follow-up inspection of an NPDES

5 permitted facility.

6 Q Wouldyou explain the NPDES permit?

7 A AnNPDESpermitis-- the NPDES stands for
8 National Pollutant Discharge Elimination System. And
9 itisasystem of permitsthat is set up for anyone

10 that discharges to waters of the State, to control

11 those discharges. In the case of alivestock

12 facility, it has conditions that govern what, when,
13 and how alivestock facility could discharge.

14 Q Now, you inspected the Cory farm on May 20th,
15 1998, correct?

16 A That's correct.

17 Q What wasthe purpose of that inspection?

18 A To check on the status of the facility.

19 Q Prior to conducting that inspection, did you
20 review an existing file relating to that site?

21 A Yes | did.

22 Q Would that file have included reports of Mr.
23 Dale Brockamp?

24 A Yes.

25 Q Okay. Let'smove, then, to that date, May
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1 20th, 1998. What did you observe during your

2 inspection?

3 A That thelivestock facilities were still

4 empty. That the lagoons were not discharging. |

5 noted the erosion that | had seen pictures of in the
6 fileinthe--

7 Q | amsorry tointerrupt, but which lagoons

8 were you referring to?

9 A That would have been the west berm of the
10 south lagoon.

11 Q Okay. Soyou inspected the west side of the
12 south lagoon on this particular date?

13 A Yes

14 Q Inthe course of that inspection did you

15 familiarize yourself with the layout of the facility?
16 A Yes | did.

17 Q Did you observe the location of buildings
18 during that inspection?

19 A (Nodded head up and down.)

20 Q Andthelocation of the lagoons?

21 A Yes

22 Q | amgoing to go ahead and show you, Mr.
23 Wédlls, what has already been entered into evidence as
24 People's Exhibit Number 1. Can you see this exhibit

25 clearly from where you are sitting?
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1 A Yes|can.

2 Q Basad onyour inspections of the Cory farm,

3 does this exhibit fairly and reasonably depict the

4 location of the lagoons on the Cory farm?

5 A Yes

6 Q Areyou familiar with what has been marked on
7 this exhibit as the unnamed tributary of McKee Creek?
8 A Yes

9 Q Inyour opinion, does the location of that

10 creek on this particular exhibit, isit fairly and

11 accurately represented in terms of its location

12 relative to the lagoons?

13 A Yes

14 Q Inthe course of your inspection on May 20th,
15 1998, or prior to that date, did you assess or

16 evaluate how stormwater drains on the Cory property?
17 A Yes I did.

18 Q Inlooking at People's Exhibit Number 1, do
19 you believe that the arrows drawn on that exhibit

20 fairly and accurately describe the direction of water
21 flow on the Cory property?

22 A Forthe most part, yes.

23 Q How would you agree or disagree?

24 A | think that from my observations of the site

25 that there might be alittle more area -- the area
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1 between the lagoons probably also drains to the north
2 lagoon, based on my observations.

3 Q Mr. Wédls, | am going to provide you with a

4 blueink pen, and I am going to ask that you approach
5 the exhibit, and not only indicate with an arrow the

6 water flow you are referring to, but explain to us

7 further with more specificity the areathat --

8 A Thisisnot agreat -- thisisnot areally

9 large areainvolved, but --

10 HEARING OFFICER JACKSON: Why don't we turn the

11 exhibit so that Mr. Cory can see.

12 THEWITNESS: Okay.

13 MR. CORY: That's good.

14 HEARING OFFICER JACKSON: Thank you.

15 THEWITNESS: | would say that thisarearight in
16 here probably drains down and then comes over to the
17 north lagoon, based on observations not only on May
18 20th but other times, too. And on May 20th | did see
19 stormwater drainage from a portion of the field that
20 isnorth of the north building into the north lagoon.
21 Q (By Ms. Peri) About how large of thefield is
22 that that you are describing?

23 A Thewholefield it no more than three acres.

24 And the portion that drained to the north lagoon was

25 just asmall fraction of that, probably not more than
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1 half an acre or an acre.

2

Q Would you please indicate with an " X" the

3 general area of that field that you have just

4 described?

5

6

A Yes. (Witness complied.)

MS. PERI: Let the record show that Mr. Wells has

7 so marked the Exhibit 1.

8

Q (By Ms. Peri) So then, Mr. Wells, you have

9 drawn an arrow that moves from east to west and then

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

north, just west of the unnamed tributary, correct?
A That's correct.
Q Okay. Thisarrow isin blue?
A Yes
HEARING OFFICER JACKSON: | am sorry. Just west

of the unnamed tributary?
MS. PERI: To the west.
THE WITNESS: Towards the west.

MS. PERI: Toward the unnamed tributary. Thank

you.

HEARING OFFICER JACKSON: Okay.

Q (By Ms. Peri) Isthis arrow marked in blue
and shows an east-west line graded? And by that |
mean sloped?

A Yes

Q Andwhat isthe approximate slope of that
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1 area?

2 A Itis15to 20 percent. Itisan areawhere

3 soil wasremoved, | believe -- it looks like an area

4 where soil was removed to buildup as a source of soil,
5 you know, or fill.

6 Q Andhow doesthe water reach this point? And
7 1 am now pointing to the eastern tip of thisblue

8 line.

9 A How doesthe--

10 Q Whereisthewater coming from that now moves
11 in awesterly direction along that arrow?

12 A Fromdirect rainfall or thereisasmall area
13 that may be tributary to the above that is wooded or
14 isvegetated, anyway.

15 Q Thank you. You may sit down now. Thank
16 you. Mr. Wells, have you indicated that during your
17 May 20th, 1998 inspection you inspected the south
18 lagoon berm?

19 A Yes I did.

20  Q Andwouldyou explain again the area of that
21 berm that you observed?

22 A Itwas--wel, | looked at the -- | observed

23 the west berm that is parallel to the unnamed

24 tributary. Approximately in the middie of that berm

25 isan eroded area where, as Mr. Brockamp had
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1 described, an area where soil has sloughed or eroded
2 away from the berm, starting at top of the berm all
3 the way down essentially down to the bottom of the
4 berm, closeto it, anyway.
5 Q That areathat you have described as eroded
6 on the west side of the south lagoon, is that the same
7 area, in your opinion, as what has been marked as
8 Point A on People's Exhibit Number 1?
9 A Yes
10 Q How widewould you estimate Point A to be at
11 thetop of the berm during that inspection?
12 A It wasapproximately three feet wide. And by
13 wide | mean in adirection perpendicular to the bank.
14 1t wasthree feet wide at the very top of the berm
15 where it had -- the area that had not yet been eroded.
16 Q How doesathreeto four foot width at the
17 top of the berm at Point A compare to the width of the
18 berm throughout the rest of the perimeter?
19 A Thetop width of the berm for the rest of it
20 isapproximately six to eight feet wide.
21 Q Isthreeto four feet width at the top of the
22 berm on alagoon structure of this type adequate?
23 A No.
24 Q Why not?

25 A Inadditionto -- well, if the water level
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gets to that height, three to four feet really is not

N

enough to assure that you won't get some seepage

w

through the berm. If you get seepage through the berm

4 that will accelerate any erosion that would take

o1

place, and you would likely have failure at that

6 point.

7 Q Inyour opinion, isit possible that the

8 erosion that you observed at Point A can be eroded

9 further in the future?

10 A Yes

11  Q Would this be due to natural causes?

12 A Certainly.

13 Q Of what nature?

14 A From direct precipitation, from freezing and

15 thawing, from being broken down by the wildlife
16 traffic that | have seen evidence of. Thereis-- the
17 erosion processes are certainly going to work onit.
18 It is asteep slope and subject to erosion.

19 Q Inyour opinion, Mr. Wells, is there a threat
20 of berm failure at that Point A, based on your

21 observations of May 20, 1998?

2 A Yes

23 Q Andwhat isthe basis of your opinion?

24 A My experience with erosion and earthen

25 structures as an engineer, and from a practical
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1 standpoint of having worked with earth and banks,
2 stream banks.
3 Q How do you anticipate the berm at Point A
4 could fail?
5 A ltis--well, if the water level comes up,
6 and notwithstanding Mr. Cory's connecting pipe, which
7 can plug, the water level could come up to a depth
8 where it would possibly over top the berm somewhere.
9 If it was at that point it could easily accelerate any
10 erosion. Otherwise, it islikely that over time the
11 thing will erode more and more, and eventually could
12 reach the existing water level.
13 Q Inyour opinion, isthere a minimum width
14 that would be appropriate to withstand berm failure at
15 that point?
16 A | think that the six to eight feet top width
17 would probably be a minimum width that would be
18 reasonable. So if it was repaired to the width of the
19 rest of the berm, it would be in good shape.
20 Q Youhavetedtified that it isyour opinion
21 that thereis athreat of berm failure at Point A,
22 right?
23 A Yes
24  Q Inyour opinion, should the berm fail at

25 Point A, are there environmental consequences?
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1 A Yes

2 Q Andwhat do you believe those consequences to
3 be?

4 A |Iftheberm failed at Point A, thereisa

5 good likelihood that the entire contents of the lagoon
6 could be released, not just the water, but also the

7 sludge and bottom sediments that are present in the
8 lagoon, which have a high nutrient and oxygen using
9 load. That would flow into -- it would certainly

10 affect the unnamed tributary, and possibly affect

11 McKee Creek.

12 Q Affectinwhich way?

13 A Itwould likely, at the very least, use up

14 the oxygen in the unnamed tributary. It could be

15 toxic possibly from ammoniain the sludge or other
16 constituents, but mostly from the oxygen demand that
17 it would put on the streams. It would be possible

18 that given certain flow conditions, it could use up

19 enough oxygen to kill off any oxygen breathing

20 organismsin the streamsin possibly the unnamed
21 tributary and possibly McKee Creek.
22 Q Youhavejust testified that there are what
23 you call nutrients in the south lagoon --
24 A Yes.

25 Q --that could overflow to the unnamed
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11

12
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15
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20
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22

23

24

25

tributary. Please explain further what you mean by
nutrients?

A Wadll, the nutrients that we usually identify
in livestock waste would be nitrogen in various forms,
phosphorus, potassium, and those are the ones we
usually refer to as nutrients. There are other
constituents, of course.

Q So by nutrients you mean livestock waste
constituents?

A They would be livestock waste constituents,
sure.

Q How did you conclude that livestock waste
constituents were present in the south lagoon?

A | knew from the history of the site that
there should be some present. | have stirred up the
sediments, and observed the characteristics of what is
there, and concluded that this was livestock waste. |
know from reviewing the file that in particular the
November of 1985 sampling that, in fact, they had the
characteristics of livestock waste.

Q Inreviewing thefile did you also review
sampling results from April 17, 199772

A Yes, | did.

Q Pardon me. | will strike that. Did you

observe sampling results from samples collected on
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1 April 22nd, 199772

2 A Yes, thatismoreright. That iswhen the

3 samples were collected.

4 Q Mr.Wdlls, I will show you what has already

5 been entered into evidence as People's Exhibit Number

6 13. Isthisthe set of lab results that you examined

7 inthefile from that April 22, 1997 collection event?

8 A |bdieveso, yes.

9 Q Didyour review of those sampling resultsin
10 any way impact your conclusion that livestock waste
11 constituents were present in the lagoons?

12 A Yes

13 Q How so?

14 A Based onthoseresultsit did appear that

15 there was still an effect of livestock waste on the

16 water and the sediment in the lagoons.

17 Q Canyou explain further the perimeters or

18 constituents that you would examine in order to reach
19 that conclusion?

20 A Inthesediment | looked at phosphorus as

21 being indicative of livestock waste or there is other

22 sources of phosphorus, human waste, but those were the
23 numbersthat | could look at and say thisis higher

24 than what | would expect to find in say afarm pond,

25 or alake, or a stream.
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1 Q Didyoulook at the particular phosphorus

2 levelsanalyzed in this particular sampling event of
3 April 22, 199772

4 A Yes|did.

5 Q Anddo you recal what those results were?

6 A It seemsto me they were approximately 4,000
7 or 5,000 parts per -- excuse me -- milligrams per

8 kilogram of phosphorus -- yes, phosphorus.

9 Q Again, these were sediment sample results?
10 A Yes

11 Q Didyou find those results to be true in both
12 the north and south lagoons?

13 A Asl recal they were essentially the same,
14 yes.

15 Q If thiswerenot alivestock waste lagoon,

16 what sort of phosphorus levels would you expect to
17 see?

18 A | consulted with our water planning section,
19 and they indicated that whenever they see phosphorus
20 at the 300 milligrams per kilogram level, they
21 consider that there is a source of contamination to
22 that body of water from some source. So when |
23 compare the 300 to the 5,000 | would say that there
24 is-- you know, there is something that shows that

25 there has been livestock waste or some other source of
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1 phosphorus coming into that body of water.

2 Q Isaphosphoruslevel of 4,000 to 5,000, as

3 you have testified, consistent with the use of lagoons
4 for livestock waste storage?

5 A Yes, that would be.

6 Q Mr. Wédls, doyou know when the livestock

7 waste facility was abandoned? And | am specifically
8 referring to the removal of livestock from the

9 facility.

10 A | know only from what | wastold, | thought
11 by Mr. Cory, | think the first time | met him in 1990,
12 and from what | read in thefiles.

13 Q Andwhenwasthat?

14 A | havegot two dates that | recall, and one

15 was from 1989 and the other was from 1985. It may be
16 that the 1989 date was a mistake in hearing on my
17 part, because | think that iswhat Mr. Cory told me
18 when | visited with him in 1990.

19 Q Even supposing the facility was abandoned of
20 all livestock in 1985 --

21 A Yes

22 Q --areyou surprised to find high phosphorus
23 levelsin these lagoons?

24 A Notatall.

25 Q Why?
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1 A ltis--thedudge that settlesthereis not

2 really going anywhere. It does not breakdown beyond
3 what it is broken down. It will be there, | expect to

4 seeit in another ten years, if those are sitting

5 there asthey are.

6 Q Will theerosion point that you have

7 described and that you have identified as being

8 consistent with Point A on Exhibit 1 correct itself?

9 A No,itwill not.

10 Q Duringyour May 20th, 1998 inspection of the
11 Cory farm, did you also inspect the north lagoon?

12 A Yes | did.

13 Q Whatdidyou find?

14 A | found conditions essentialy as they were

15 described by Mr. Brockamp in his inspection reports.
16 | noted that | believe approximately two feet of

17 freeboard was present in the lagoon, that it didn't

18 appear that they had been maintained at al. In fact,
19 it was difficult to walk on the berms because of all

20 of the vegetation. And | noted a place where there
21 had been erosion, and from Mr. Brockamp's report |
22 assumed was where the siphoning had taken place. And
23 | noted the steep slope of the berms on not only the
24 north lagoon but also the south lagoon, which makes

25 chances of erosion and chances of damage from trees
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1 falling over much more likely.

2 Q Whereaong the north lagoon did you observe
3 steep slopes?

4 A Essentially anywhere where a berm had been

5 constructed to hold in the lagoon. So on the north

6 lagoon that would be the west side, or what on this

7 diagram is showed as the west side, parallel to the

8 unnamed tributary. It is quite a bit less steep and

9 thisis much smaller berms along the north side. And
10 thereisno berm at all essentially on the south or on
11 the east, because in those areas the lagoon backs up
12 on to the hillside itself.

13 Q Soisityour opinion that the west side of

14 the north lagoon poses a greater risk of erosion along
15 the berm?

16 A Yes

17 Q Youtestified that you observed what you

18 believed to be the erosion area where Mr. Brockamp had
19 observed piping --

20 A Yes

21 Q --in1997? Would you agree with the marking
22 of that area as roughly what Mr. Brockamp has marked
23 as Point B on Exhibit Number 17

24 A Thatisroughly wherel observed what |

25 understood to be the erosion caused by the siphoning.
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1 Q Wouldyou describe further the erosion area
2 that you mentioned?

3 A Onthenorthlagoon?

4 Q VYes

5 A Yes Itisapproximately 15 to 20 feet or

6 probably 15 feet from the water's edge into what

7 appearsto be anative hillside, not fill from the

8 lagoon that was placed and built in the lagoon berm,
9 but in native hillside. It is approximately three to
10 four feet deep and perhaps five to six feet wide, and
11 maybe 10 to 15 feet long. It is eroding under the
12 root of trees, so it isdifficult to tell exactly how

13 far it goes under the trees. It appearsto be

14 actively eroding from runoff, seepage.

15 Q Isityour opinion that --

16 MR. CORY: Excuse me. Could you repeat that
17 question for me? | missed the question.

18 MS. PERI: Could| ask the --

19 HEARING OFFICER JACKSON: Would the court reporter
20 read it back, please.

21 (Whereupon the requested portion of the record was
22 read back by the Reporter.)

23 Q (By Ms. Peri) Mr. Wells, do you have an

24 opinion asto what caused the erosion in that area

25 marked B on People's Exhibit Number 1?
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1 A | believe fromwhat | observed in Mr.

2 Brockamp's reports, and | saw the pictures of the

3 siphon tubes discharging, that likely that has been

4 causes had by siphoning over time. Thereisreally no
5 reason for an eroded area like that to be present

6 whereit islocated from any other source. Thereis

7 no great watershed that focuses water to that point.

8 Itisquite abit larger than what | would expect to

9 seefrom wildlife burrows. So in my opinion it was

10 probably from the erosive action of the siphoned

11 water.

12 Q Inyour opinion, would oneincident involving
13 the siphoning of water at that location giverise to

14 the eroded condition that you saw on May 20th of 19987
15 A | would say probably not. It would take more
16 than oneincident or at least one incident long ago to
17 causethe erosion that | saw present.

18 Q Mr. Wells, you have indicated that you are

19 familiar with what is marked as the unnamed tributary
20 of McKee Creek as labeled on People's Exhibit Number
21 172

2 A Yes

23  Q Doesthistributary have water in it all year

24 round?

25 A Probably not.
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1 Q Approximately what portion of the year would
2 it contain water?

3 A Depending on the year, it could easily have

4 water of some sort in it five to six months a year.

5 Q Wheredoesthat tributary drain to when it

6 does contain water?

7 A ltdrainsdirectly to McKee Creek.

8 Q Haveyou visited McKee Creek?

9 A Yes|have

10 Q DoesMcKee Creek havewater init al year

11 round?
12 A Yes
13 Q Okay.

14 A Atleast | would think that a stream aslarge
15 asit is should have some water present. It may not
16 be flowing but there will be water in pools if nothing
17 else

18 Q Doesthewater in McKee Creek, asyou have
19 described it to be present al year round, support

20 aguatic life?

21 A Yes

22 Q Would that include fish populations?

23 A | certainly think it would.

24 Q Would aguatic life be found in the unnamed

25 tributary to McKee Creek, in your opinion?
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1 A Yes

2 Q You stated that you examined the north lagoon
3 on May 20th, 1998?

4 A Yes

5 Q You have stated that you examined the

6 direction of flow of surface waters, including

7 stormwater, across the Cory property?

8 A Yesldid.

9 Q Do you have an opinion as to whether the

10 drainage of water across the Cory property creates a
11 threat of an overflow of the north and/or south

12 lagoons?

13 A Yes, | would think it does create a threat of
14 discharge.

15 Q Why?

16 A Evaporation and precipitation in Illinois are
17 approximately equal, so in addition to water falling
18 directly onto the lagoon, any water that runs off into
19 the lagoon from a watershed will likely fill and

20 overflow any impoundment that -- especially one like
21 Mr. Cory'sthat appearsto hold water pretty well, and
22 it does not seep out the bottom. So | would expect
23 that over time those lagoons will fill up and

24 discharge eventually.

25 Q Assuming that the lagoons have not been
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1 dewatered and applied at agronomic rates since the
2 closure of the facility, and | mean the abandonment of
3 thelivestock, would you anticipate that the lagoons

4 would have filled and over topped the berms by this

5 date?

6 A Yes

7 Q Why?

8 A Since 1985 when the last livestock were said

9 to have been there, there have been -- there has been

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

enough time pass that runoff and accumulation should
have filled those. Even if they were empty, | would
have expected them to fill and overflow by now. |
don't believe they were empty in 1985 and, in fact, |
have read in reports since that time that there have
been discharges since 1985. So that would lead me to
believe that not only would they fill up and overflow,
but they have, based on Mr. Manning's reports that |
read in thefile.

Q Did you write areport on your May 20th, 1998
inspection?

A Yes, | did.

Q | am showing you what is premarked as
People's Exhibit Number 14. Do you recognize this as
atrue and accurate photocopy of your May 20th, 1998

inspection?
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1 A Yes | bdievethatis.

2 Q Thank you. Did you reinspect the Cory farm
3 on September 1, 1998?

4 A Yes|did.

5 Q Anddidyou conduct any samplings on that

6 date?

7 A | measured dissolved oxygen in both the north
8 lagoon and the south lagoon.

9 Q Whatdidyoufind?

10 A | found dissolved oxygen of less than two

11 parts per million in the north lagoon at a depth of
12 about afoot. And | found the dissolved oxygen in the
13 south lagoon to be less than one half part per million
14 in the south lagoon at a depth of approximately one
15 feet.

16 Q |amsorry? One--

17 A Onefoot. At adepth of onefoot.

18 Q Arethesedissolved oxygen results

19 consistent, in your opinion, with the presence of
20 livestock waste constituents in the lagoons?
21 A Yes
22 Q How s0?
23 A They arelow for abody of water. The one
24 that isless than the south lagoon, which had less

25 than half a part per million, that islower than what
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would support any oxygen breathing life that | know
of. And that would be consistent with a body of water
that has livestock wastein it. Livestock waste has
many constituents which bacteria can use as fuel to
use up the oxygen in the water. The samethingis
true of the north lagoon, only to a lesser extent.

Still, two parts per million on a bright, late summer,
early fall day islow. And that really wouldn't be
enough to support many oxygen breathing organisms.

Q Didyou make areport of your September 1,
1998 inspection?

A Yes, | did.

Q Let me show you what is premarked as People's
Exhibit Number 15. Do you recognize thisto be afair
and accurate photocopy of your September 1998
inspection?

A Yes

MS. PERI: We will move to enter into evidence
People's Exhibits 14 and 15.

HEARING OFFICER JACKSON: Any objection, Mr.
Cory?

MR. CORY: | didn't hear the question. | am
sorry.

HEARING OFFICER JACKSON: Sheis moving to

introduce into evidence People's Exhibits 14 and 15.
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1 Do you have any objection?

2 MR.CORY: No.

3 HEARING OFFICER JACKSON: They are so admitted.
4 MR.CORY: Sorry.

5 HEARING OFFICER JACKSON: That's quite all right.
6  (Whereupon said documents were admitted into

7  evidence as People's Exhibits 14 and 15 as of this
8 date)

9 Q (ByMs. Peri) Mr. Wells, did you return to

10 the Cory farm on January 25th, 19997

11 A Yes | did.

12 Q Anddidyou inspect the north and south

13 lagoons during your visit?

14 A Yes | did.

15 Q Didyou find any change from your September
16 of 1998 inspection?

17 A Yes, therewasless freeboard in the north

18 lagoon, meaning that the water table -- the water

19 level was higher. It was approximately 15 inches of
20 freeboard, meaning it was 15 inches from the point
21 wherel thought it would overflow the berm.

22 Q What had been the level of the lagoon

23 contents of the north and south lagoons during your
24 previous inspection?

25 A | bdievel estimated them at that time to be
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1 approximately two feet in both lagoons.

2 Q Didyou during your inspection of yesterday

3 observe what we have marked as Point A in People's
4 Exhibit Number 1?

5 A Yes|did.

6 Q Anddidyou notice any changein that area

7 since your previous inspections?

8 A [Itwasdifficult totell. Therewas some

9 snow on the ground, but they looked essentially as

10 they had in September. It ispossible -- | think

11 there may have been alittle bit of crumbling of the
12 soil at the very top of the gully, and | did note even
13 more so the animal tracks there going up the gully to
14 thetop of the berm.

15 Q Inyour opinion, how is the tracking of

16 animals up the berm toward the top important?

17 A Their hooves, their feet trammeling on the

18 surface, on the vegetation, on the edge of the lip of
19 the gully, knock soil down and just accelerate the

20 erosion.

21 Q During your inspection of January 25, did you
22 also reinspect what has been marked as the area Point
23 B on Peoplée's Exhibit Number 1?

24 A Yes |did.

25 Q What didyou find?
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1 A | found fresh evidence of recent erosion,

2 probably from snow melt and rain over the weekend.
3 There was a considerable amount of fresh -- what

4 appeared to be fresh silt in the bottom of the eroded
5 area, and the -- and some undercutting of trees and
6 vegetation at the head of the eroded area, meaning

7 closest to the lagoon, furthest up slope.

8 Q Youhavetestified that it isyour opinion

9 that thereis athreat of berm failure at Point A; is
10 that correct?

117 A Yes

12 Q Youhavealso testified that you -- strike

13 that.

14  You have aso testified that in your opinion there
15 isathreat of overflow of the lagoon contents from
16 theflow of stormwater and other runoff into the

17 lagoons?

18 A Yes

19 Q Do you have an opinion asto an appropriate
20 remedy to correct those threats?

21 A Yes | do. Aswehave advised all along, the
22 liquid contents of the lagoon and the sludge, for that
23 matter, should be land applied at an agronomic rate.
24 That could be done by irrigation or a honey wagon or

25 some manner like that.
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1 Q Areyoureferringto al of the lagoon

2 contents?

3 A Wadl, I guessto keep them from over flowing,

4 to maintain a safe level in the lagoons, just the

5 liquid portion could be removed and land applied so

6 that it does not cause aproblem, in afarm field. As

7 Mr. Brockamp said, at an agronomic rate, which in this
8 case would probably be limited by how much water you
9 can put on afarm field at any onetime. But to

10 maintain those lagoons, that's what needs to be done.
11 Thelevel needsto be managed. The water level needs
12 to be managed, and the berms need to be maintained and
13 repaired on aregular basis.

14 Q Inyour opinion, isanother solution to

15 remedying the threat that you have described to

16 completely dewater these lagoons?

17 A That would be another way of remedying the
18 threat of a discharge, would be to remove the lagoons
19 contents, and abandon the facility.

20  Q Andwhat would a proper abandonment of the
21 facility entail?

22 A That would require removal of all of the

23 liquid, land apply them to crop land at an agronomic
24 rate, removal of any sludge, also land applied at an

25 agronomic rate, and removal of -- | believe the
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1 requirements now are six inches of soil, at which

2 point the lagoons would be considered clean, and the
3 berms could be breached so that water no longer

4 accumulates in them, or it could be allowed to be

5 filled with water and become ponds.

6 Q Inyour opinion, Mr. Wells, how do the

7 long-term costs of completely abandoning the lagoons
8 today compare with the long-term costs of constantly
9 dewatering the lagoons and maintaining the berms?
10 A Wadl,itisdifficult to say because the

11 long-term cost of maintaining the berms and

12 maintaining the level of water in the lagoons would
13 have to include essentially forever maintaining them.
14 So | would think that cleaning them out and

15 abandoning, whenever you look at the truly long-term
16 picture, would be more economical. But that isnot a
17 choice that | have to make.

18 MS. PERI: | understand. No more questions.

19 HEARING OFFICER JACKSON: Mr. Cory, do you have
20 any questions for Mr. Wells?

21 MR.CORY: Sure

22 CROSS EXAMINATION

23 BY MR. CORY:

24 Q How are you today, John?

25 A | amdoing pretty well.
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1 Q Whatdidyou say the last date was?

2 A | wasthereyesterday.

3  Q I thought Title 35 regulations says that EPA
4 inspectors should notify the landowner?

5 A Notthat | am aware of.

6 Q Theyareinthere. You ought to read them.

7 You mentioned that you have been an NPDES inspector or
8 followed-up on NPDES?

9 A Yes

10 Q Youareawarethat | had an NPDES for this
11 farm from 1985 to 19917?

12 A Those dates sound correct. Or 1987 to 1991
13 maybe. Whatever. You had a permit.

14 Q Itexpiredin1991?

15 A Yes

16 Q Justprior to the expiration of that NPDES, |
17 took it to the appropriate office herein Springfield
18 and talked to them, and they said no need to renew.
19 Now, why isit coming up again at this time?

20 A lamnot-- | am not aware that you had done
21 that. But | would imagine that -- well, actually, |
22 know that in 1992 you did receive aletter, at least
23 thereisonein our file, asking you to reapply for

24 that permit. And | think there was areply from you

25 asking that it be terminated, but it was not
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1 terminated. It isjust expired.

2 Q True. Itexpired, and| heard no more.

3 A Yes

4 Q Anyway, onyour most recent trip, you did not
5 find any evidence of the lagoons discharging?

6 A No,I did not.

7 Q Haveyou ever seen either lagoon discharge

8 other than through a siphon pipe?

9 A Wadl, I have never -- | have not seen them

10 discharge, and | have never seen them discharge from a
11 siphon pipe. | only know from pictures.

12 Q I thought you said --

13 A | know from pictures where | observed on the
14 picture discharge from the siphon pipe.

15 Q Okay. Priorto yesterday, when was the last
16 time you saw the south berm?

17 A It would have been September 1st, 1998.

18 Q September 1st. Whichisonetime, rare, that
19 we met at the farm?

20 A | believel met with you twice there, yes.

21 Q [ understood you to say that you took samples
22 on September 1st?

23 A No,dr, | did not collect asample. | used

24 adissolved oxygen probe and meter to measure

25 dissolved oxygen in both lagoons. Y ou were present.
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1 Q I hadforgotten. | knew you didn't take a

2 sample. | had forgotten the other. On the dissolved

3 oxygen, if you measured the dissolved oxygen in both
4 the north and south lagoons now, went on down the road
5 where there has never been any livestock, but there

6 has been alot of dead weeds and cattails, et cetera,

7 die and decompose, what would you expect to find as a
8 comparative dissolved oxygen in those two ponds?

9 A On September 1st if | had gone to a pond,

10 even apond in poor condition, as you described, |

11 would have expected to find dissolved oxygen near
12 saturation. It would have been in the range of eight
13 to ten parts per million.

14 Q Buttheagronomic application of lagoon

15 effluent is based primarily on its nitrogen content?
16 A Thatisalimiting nutrient.

17 Q Accordingto Title 35 regulationsit isthe

18 only one. There are others that can cause problems.
19 A Yes, thisistrue

20 Q Butthey are not alimiting, correct?

21 A They would belimiting if you put on too much
22 phosphorus to the point where it was toxic to the

23 crop, but | don't believe we -- that's for you to

24 worry about.

25 Q Wehave agreed that it can be toxic if you
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1 put on too much?

2 A Yes

3 Q Buttheregulations does not stop you from

4 applying it, right?

5 A That's probably true.

6 MR.CORY: May | ask himto go back to the chart

7 one moretime?

8 HEARING OFFICER JACKSON: Sure.

9 Q (ByMr. Cory) Would you approach the chart?

10 A Yes

11  HEARING OFFICER JACKSON: We are talking about
12 People's Exhibit Number 1 that is up there right now?
13 MR.CORY: Yes.

14 HEARING OFFICER JACKSON: Okay.

15 MR. CORY: Thank you.

16 Q (By Mr. Cory) And designate where McKee Creek
17 is.

18 A Itwould be located approximately down here

19 off thismap afoot or two (indicating).

20 Q Okay. If youwant to step it off, it would

21 be how far?

22 A Based on my review -- | did step it off

23 yesterday, and based on my review of USGS topographic
24 maps, | would guess that as the crow fliesit is

25 approximately 1,500 feet from the south lagoon to
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1 McKee Creek.

2 Q Youtook awful long steps, but be that as it

3 may. You mentioned awhile ago that in the unnamed
4 tributary --

5 A Yes

6 Q --itwould support aquatic life?

7 A Oh,certainly.

8 Q And,yet, you also said that --

9 A | would expect to find crayfish there and

10 other invertebrates.

11 Q Itwould be without water approximately half
12 of theyear?

13 A That'strue.

14 Q Okay.

15 A Thereisnothing inconsistent with that.

16 Water life livesin intermittent streams just as well

17 as permanent streams.

18 Q AndI agree. | tried to point that out to

19 Ross Manning many times, but he said no. The berm
20 threat, the day we met, you and I, on September -- and
21 Kevin was there, too?

2 A Yes

23 Q Wemet to take a sample, which is why we were
24 there?

25 A | wasthere yes.
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1 Q Andyou decided that you didn't want to take

2 asample from the same place at the same time to get
3 analyzed yourself?

4 A Yes | didn't see any point for meto grab a

5 sample at the sametime. | didn't feel that it would

6 add any information to what | already knew.

7 Q Whatit could have done was -- in a meeting

8 herein Springfield, but not in this room, | brought

9 the analyses from two ponds and this north and south
10 lagoon and tried to present them to the EPA, and they
11 refused to take them. | think you were at that

12 meeting.

13 A Actuadly, | have acopy of those analyses so

14 1 have looked at them.

15 Q Butyou refused to accept them as official

16 and compare them. Those four samples --

17 A Wadll, | guessthereason being --

18 Q Asyoulooked at the four samples, if they

19 hadn't been labeled, could you have selected which two
20 were lagoons and which two were ponds?

21 A | had noway of knowing where you grabbed
22 those samples, whether you grabbed them, in fact, from
23 thelagoonsor not. Sol --

24  Q Thisiswhat | am saying.

25 A Andsothey arevery interesting, but | --
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1 Q My pointisthat the EPA --

2 A lguessl trust the samplesthat | know |

3 have collected.

4 Q Andyou should.

5 A AndlI believethat the information on them

6 was correct, and from what | saw on those | saw that

7 these two lagoons have been impacted and still contain
8 livestock waste.

9 HEARING OFFICER JACKSON: Mr. Cory, | want to give
10 you enough latitude on your cross-examination, but
11 please, again, be careful not to give testimony at

12 this point.

13 MR. CORY: Okay.

14 HEARING OFFICER JACKSON: If these are areas you
15 want to get into when you are testifying on your own
16 behalf, that isfine. Make sure you direct questions

17 to the witness.

18 MR. CORY: Okay.

19 Q (By Mr. Cory) On September the 1st you and |
20 walked the berm over to the south lagoon?

21 A Yes wedid.

22 Q Do youremember the exact words you said?
23 A No, I dont.

24  Q Theexact words said, not much changed since

25 | saw it before, whenever that was?
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1 A Thatcould be.

2 Q And--

3 A Andthatistrue. That doesnot mean there

4 was no change, and that does not remove the fact

5 that --

6 Q Agreed, but thefirst time --

7 MS. PERI: May my witness continue answering the
8 question?

9 HEARING OFFICER JACKSON: Let's--

10 THEWITNESS: Yes, thereistill the threat. And
11 if you look at my report | stated that there is still

12 aseverethreat to the safety of that south lagoon

13 berm from that erosion.

14 Q (By Mr. Cory) When did you first see the

15 south berm?

16 A May 20th, 1998.

17 Q You weretherelong before that.

18 A [l wastherein-- withyouin 1990, |

19 believe, it was. | made an inspection.

20 Q Somewhere about that --

21 A Yes

22 Q At which time was the south berm damaged?
23 A | dontrecall it being damaged. It may have
24 been, and | don't -- it may not have been damaged at

25 all at that time. | don't know. | don't recall.
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1 Q Icouldtelyou, butl am not supposed to.

2 A If it had been damaged -- if | had seen the

3 erosion that | saw on May the 20th and on September
4 the 1st, 1998, on the date in 1990, when | did the

5 inspection, | would have noted it.

6 Q Youtestified that the current freeboard is

7 two foot or more?

8 A That'swhat | estimate the freeboard in the

9 north lagoon to be or the south lagoon. Excuse me.
10 The south lagoon.

11 Q If youwill remember, you -- do you remember
12 when Kevin and myself and you got in a boat to take a
13 sample?

14 A Yes |do.

15 Q You till think it was only two foot down

16 from the top of the dam to the boat?

17 A Thereisadifference between the top of the
18 dam and freeboard. Freeboard is that lowest point in
19 the berm where water could flow over. It very well
20 could be higher over where we put the boat in than
21 where the lowest point of the bermis. Itisthe

22 water level to the point where it will overflow is

23 what | call freeboard, what most people call

24 freeboard. And | estimate that --

25 Q Thepoint a which it will overflow?
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1 A Andl believe that the freeboard is

2 approximately two feet from where the water level is
3 now to where it would run over if it raised.

4 Q Asyouwalked across the south pond berm, how
5 much variation is there in the surface from the high
6 point to the low point?

7 A ltisdifficult totell. 1 don't believe --

8 well, I don't know. It couldn't be more than a foot

9 or two.

10 Q Itcould beaslittle as three or four

11 inches, couldn't it?

12 A Thatispossible, but that --

13 MS. PERI: Argumentative?

14 A --israther unlikely in any structure that

15 old.

16 HEARING OFFICER JACKSON: The witness has already

17 answered, but | will allow the question. Go ahead.

18 MR. CORY: Thank you.

19 Q (By Mr. Cory) Again, if you will remember

20 going from the top of the berm down into the boat, we
21 went considerably more than two feet, did we not?

22 A Itisonasdope Verticaly it would be two

23 feet. It could have been two feet.

24 Q And--

25 A Sol remember going two feet.
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1 Q Youobserved and knew ahead of time that
2 thereisaplastic pipe connecter from the south

3 lagoon --

4 A Yes

5 Q --tothenorthlagoon?

6 A Yes | observedit.

7 Q Andthat that connector maintains awater
8 leve?

9 A Atthetimes| have been to that lagoon, it
10 ismaintaining awater level at the height of the
11 pipe.

12 Q Right. Andyou don't feel you could be
13 mistaken on how much freeboard?

14 A Oh, I could misestimate the amount of

15 freeboard. | did not have surveying equipment with
16 me. | think that's the only way you can really and
17 truly accurately measure such athing, iswith

18 surveying equipment.

19 Q Oneof the things you mentioned was

20 employment at the University of Illinois --

21 A Yes
22 Q --inresearch?
23 A Yes

24 Q Didyou ever conduct or hear of research

25 where the answer being wanted was how long it takes an
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1 abandoned lagoon to become a pond?

2 A No,sir, | don't recall such research, no.

3 Q Haveyou ever been on afarm in a sequence of
4 visits and observed a farm pond in the process of

5 self-destruction?

6 A | amnot sure what you mean by

7 self-destruction.

8 Q Ifapondisgoing to self-destruct, it would

9 overflow, would it not?

10 A Oh, you mean where the berm is being over
11 topped, water is flowing over it, it is eroding and

12 failing? Oh, yes, | have been to ponds like that.

13 Q Inyour opinion, from the time a pond like

14 that first overflows the berm, how long is it before
15 thereis nothing left but three or four foot of

16 bottom?

17 A Thereisnoway totell. Every pondis

18 different. It depends on how well the bermis

19 constructed. | would expect that it could easily be a
20 very short period of time, meaning aday. If the berm
21 isnot well constructed it could erode very quickly as
22 the water level -- asit erodes from the top, the

23 water level will provide al the flow you need to

24 erode more. And it isquite possibleit could

25 essentially destroy itself in avery short period.
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1 Q Haveyou ever seen afarm pond that had
2 totally self-destructed to where it was --
3 A Yes

4 Q --asfargoneasit could be?

5 A Sure

6 Q Wasthereany waterinit?

7 A No.

8 Q Okay. You mentioned nutrients, and the EPA

9 has written me many times with analyses, but really

10 arethe analyses, other than the N content, of real

11 importance?

12 A Certainly they are, in fact, from my

13 opinion. The BOD is more interesting in the water,

14 from the water.

15 Q Important to a man applying lagoon effluent

16 agronomically?

17 A No, not land applying water. Butitis

18 important to what water might get into the

19 environment. In the environment, in a stream, in that
20 unnamed tributary, in McKee Creek, it isthe BOD that
21 will use up oxygen and cause damage.

22  HEARING OFFICER JACKSON: Mr. Wells, can you
23 explain for uswhat BOD stands for?

24  THEWITNESS: BOD stands for biochemical oxygen

25 demand. Usually we measure what is called BOD 5.
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10

11
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25

That meansiit is atest to where you measure the

amount of oxygen that is used up in afive-day period

at a certain temperature and certain conditions. It

is ameasure that roughly gives an estimate of how

damaging it will be in a stream, how much oxygen that

waste will use up in a body, you know, once it gets

out into astream. It isan indicator as much as

anything.

HEARING OFFICER JACKSON: Thank you.

Q

(By Mr. Cory) Anything that is decomposing

uses oxygen?

A

Q

A

Q

Thisistrue.
And that's where the BOD comesin?
That's right.

And how long does it take for manure to

decompose?

A

It depends on the conditions entirely. 1t

could take -- under certain conditions it might not

decompose. In other conditionsit can decompose

rather quickly.

Q

In your opinion, what is it that farmers find

so valuable about applying hog manure to their land?

A

It isthe nutrients that are present in the

hog manure.

Q

Do those nutrients disappear each year?
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1 A Wadl, they aretakenup by acropina

2 field. Nitrogen type compounds can denitrify, turn

3 into nitrogen gas, and go into the atmosphere.

4 Q Therefore, hog manure put on crop land

5 essentialy decomposes in one year?

6 A No, that's not true. Whenever you land apply

7 sludge or manure most of the nitrogen -- not all of

8 the nitrogen is available to the crop that year. It

9 does decompose over time and becomes available later.
10 But any given application of manure won't provide all
11 its nitrates and nitrogen to the crop that year.

12 Q | have not made you aware of what the

13 nitrogen analyses was of the south pond of the sample
14 we collectively took --

15 A On September 1st?

16 Q --on September 1st?

17 A Yes

18 Q Thereason | didn't write N in evidence was
19 because since | was the only one that took the sample,
20 | knew you would not accept it anyway.

21 A That'snot true. | wasinterested to find

22 out what you had.

23  Q Buttheanaysiswasthe same as you had

24 found in 1998, and 1997, and 1996. Do you remember

25 what that N analysis was?
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A N asnitrates and nitrites?
Q Yes
3 A | wouldimagineit would be near zero.
4 Q And,yet, that iswhat the limiting factor is
5 for agronomic application of fertilizer?
6 A That'sright. What that would tell meis
7 that you could apply that water onto a crop field at
8 the hydraulic limit, which would be whatever the field
9 could take in water, and never come close to having a
10 problem with nitrogen, too much nitrogen.
11 Q Okay. Becausethe previous analysisfor N of
12 thelagoons was .03?
13 A (Thewitness shrugged.)
14 Q That wasyour analysis, not mine.
15 A If yousay so.
16 Q What do you think the total nitrogen content
17 of thetwo lagoonsis at that rate --
18 A Ihavenoidea
19 Q --atthatanalysis?
20 A | would have to sit down with a cal culator
21 and calculate it.
22 Q I will tell you later how much.
23 A Caetanly. Asl said before, for my money,
24 the BOD in the water samples shows me that thereis

25 still livestock waste in that water, even with all of
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1 the water that has -- even with the time that has

2 passed since you had livestock in there, and all of

3 the water that may have flown through those, thereis
4 ill livestock waste in the water and still affecting

5 the water, anyway.

6 Q Doyou still believe that a pond, such as

7 either the south or north lagoon, is materialy

8 different two years after it was abandoned than afarm
9 pond that has never had any manure, but has had alot
10 of weeds and cattails and stuff like that?

11 A | would say that the lagoon would still be a
12 lagoon unless materials have been removed.

13 Q Youmentioned that throughout this area the
14 rainfall annually and the evaporation annually are
15 similar?

16 A Yes, therates are essentialy -- they

17 essentially balance out in Central Illinois.

18 Evaporation from an open pan of water and

19 precipitation onto an open pan of water in any given
20 year in lllinois usually is about the same.

21 Q | amglad you mentioned that, because that

22 has been my experience. These lagoons were abandoned

23 in May of 1985, and not 1989, as you said.
24 A Yes. | will accept your time.

25 Q AndlI later will explain how | modified the
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1 drainage area, but because of the pipe connecting the
2 two lagoons, | should never have seen water levelsin
3 the south lagoon above the entry to that pipe, should
4172

5 A Pipesplug. | don't know that it has never

6 plugged. And certainly it has the potential to plug

7 anytime. Itisonly approximately four inchesin

8 diameter, | believe, which isreally asmall pipe. A

9 turtle, wild animal, whatever, could get in there and
10 plug it up today. That's aways a possible problem.
11 Or the thing could collapse.

12 Q And at one point you mentioned that some of
13 the reports you had came from Mr. Manning?

14 A That's correct.

15 Q Asyouknow, one of the reports that Dale had
16 camefrom Mr. Manning, too. Totally false. | have
17 many examples of --

18 HEARING OFFICER JACKSON: Mr. Cory, please refrain
19 from those types of statements. They don't help the
20 record at all.

21  MR.CORY: Strikeit. | am sorry. | will save my
22 othersfor presentation. No more questions of the

23 witness.

24  HEARING OFFICER JACKSON: Okay, Mr. Cory. Very

25 good.
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1 Any redirect, Ms. Peri?

2 MS. PERI: Just one point.

3 REDIRECT EXAMINATION

4 BY MS. PERI:

5 Q Justnow, Mr. Wells, you testified that if a

6 livestock waste lagoon contents over top the berms of
7 such alagoon, there may be a chance for additional

8 erosion and an increased rate of overflow over the top
9 of those berms; isthat correct?

10 A That'sapotential thing. That isa problem

11 that could occur.

12 Q Andyou asoindicated that arelease of

13 lagoon contents could occur within a one-day period
14 under those circumstances; is that correct?

15 A Yes, if the conditions are such that the berm
16 isvery erodible, then the entire contents -- the berm
17 could erode away to essentially nothing, and you could
18 release most of the contents of the lagoon, including
19 theloose dludge that is present in there.

20 Q Inyour opinion, could those conditions arise
21 with respect to the south lagoon on the Cory property?
22 A Thatisapossibility.

23 Q Why?

24 A Because of the erosion that is present there,

25 if that pipe does get plugged, if the water runs over
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1 at that spot, then that would be a prime target or a

2 prime place for such a catastrophic erosion to take

3 place.

4 Q And by catastrophic erosion, what do you

5 mean?

6 A That would be a case where the water -- the

7 erosion has reached the water in the lagoon, and the

8 water from the lagoon can discharge at an increasing

9 rate as the berm erodes downward releasing more water,

10 eroding more, releasing more water, until it gets to

11 the bottom.

12 MS PERI: Thank you. That'sall.

13 HEARING OFFICER JACKSON: Okay. Mr. Cory, on your
14 witness disclosure statements you indicated that Mr.

15 Wellswould be one of the individuals you would call

16 on your own behalf. Do you still intend to do that?

17 MR.CORY: No.

18 HEARING OFFICER JACKSON: No0? So the witness may
19 be excused?

20 MR.CORY: Bye.

21  HEARING OFFICER JACKSON: Okay. Thank you very
22 much.

23  (The witness left the stand.)

24  HEARING OFFICER JACKSON: Why don't we take a

25 short recess at this point. We will go off the
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1 record, and before we al break why don't we discuss

2 whether we can get completed today. We will go off

3 therecord now.

4 (Whereupon a short recess was taken.)

5 HEARING OFFICER JACKSON: We will go back on the
6 record.

7  (Board Member Kezelisis not present in the

8  hearing room after the recess.)

9 HEARING OFFICER JACKSON: The State may call its
10 third witness.

11 MS. PERI: Thank you. The State calls David

12 Ginder.

13 HEARING OFFICER JACKSON: Please let the court
14 reporter swear you in.

15  (Whereupon the witness was sworn by the Notary

16 Public)

17 DAVID P. GINDER,

18 having been first duly sworn by the Notary Public,

19 saith asfollows:
20 DIRECT EXAMINATION
21 BY MS. PERI:
22 Q Good afternoon, Mr. Ginder.
23 A Good afternoon.
24 Q Redl briefly I will touch on your educational

25 background and your work experience with the lllinois
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1 Environmental Protection Agency. You have a

2 Bachelor's of Science Degree in agricultural

3 engineering; isthat correct?

4 A That'scorrect.

5 Q Do you have another Bachelor's Degree?

6 A | haveanother Bachelor's Degreein

7 agriculture.

8 Q How long have you been with the Illinois EPA?
9 A Alittleover five years.

10 Q Inwhat capacity did you start with the

11 Agency?

12 A | started as an Environmental Protection
13 Engineer | in the Permit Section, writing permits for
14 ag-chem facilities, livestock facilities, sand and

15 gravel pits.

16 Q Youarenow an Environmental Protection
17 Engineer 111?

18 A lamalll now, yes.

19 Q Thatiswiththe Permit Section?
20 A Thesame section, the same unit?
21 Q Andthat iswith the Bureau of Water of the
22 l1llinois EPA?
23 A TheBureau of Water, yes.
24  Q You mentioned that as an Environmental

25 Protection Engineer 111 in the Permit Section you
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1 examine permit issues related to livestock facilities?

2 A ldo,vyes.

3 Q Explaintomealittle more about your duties

4 in the Permit Section?

5 A Review permit applications, determine if the

6 permit applications are complete, if they meet the

7 regulations and requirements that we have, make any
8 necessary recommendations or ask for additional

9 information as needed, write permitsif appropriate,
10 if possible.

11 Q Will youvisit sitesif permit issues arise?

12 A Onoccasion, yes.

13  Q Inthe course of your duties as an

14 environmental Engineer 111 with the Permit Section,
15 did you become familiar with afacility known as Pork
16 Factory, Inc.?

17 A Yes I did.

18 Q Wasan NPDES permit issued to that facility?
19 A An NPDES permit was issued to Pork Factory,
20 Inc.

21 Q When wasthat permit issued?

22 A In1987.

23 HEARING OFFICER JACKSON: Mr. Cory, can you hear
24 the witness?

25 MR. CORY: Not then.
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1 HEARING OFFICER JACKSON: Keep your voice up,
2 please.

3 THEWITNESS: Okay. It wasissuedin 1987.

4 Q (By Ms. Peri) Have you visited the facility

5 then known as Pork Factory, Inc.?

6 A Yes, | have ontwo occasions.

7 Q Isthat facility located approximately 15

8 miles east of Quincy and 4 miles west of Kellerville
9 in eastern Adams County?

10 A Yes

11 Q Didyou review the permit issued to Pork

12 Factory, Inc. in November of 19877?

13 A Yes | have

14 Q Who applied for the permit issued to that

15 facility?

16 A Mr. Cory.

17 Q Will you describe the purpose of an NPDES
18 permit generally?

19 A The purpose of an NPDES permit isto limit
20 the discharges that are discharged from a livestock
21 facility. There are a couple requirements that we
22 have where discharge is appropriate. One of those
23 dituationsisif we have a catastrophic or chronic set
24 of rainfall events. Thereisacertain set of

25 circumstances where they can discharge. Another
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1 alowable discharge is when we have a storm event in

2 excess of a 25 year, 24 hour precipitation event.

3 Q Wasthe permitissued to Mr. Cory on November
4 1987 consistent with those purposes you have

5 described?

6 A Yesitwas

7 Q Youhaveindicated that you have reviewed

8 that permit of Pork Factory, Inc.?

9 A | amfamiliar withit, yes.

10 Q | amgoing to show you what has been

11 premarked as People's Exhibit Number 16.

12 (Ms. Peri passed document to Mr. Cory.)

13 MR. CORY: Thank you.

14 Q (By Ms. Peri) Do you recognize this document
15 asthe November of 1987 NPDES permit issued to Pork
16 Factory, Inc.?

17 A Yes

18 Q Thisisthe NPDES permit applied for by

19 Victor Cory?

20 A That'scorrect.

21 Q When did this NPDES permit expire?

22 A Itexpiredin 1991, December of 1991.

23  Q lamsorry?

24 A December of 1991.

25 Q Whereisthe expiration date of an NPDES
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permit generally listed?

A Onthefirst page of the permit in the upper
left-hand corner or left-hand area.

Q | amgoing to ask you to look at this NPDES
permit already identified by you as the Pork Factory,
Inc. permit, marked People's Exhibit Number 16. On
page one will you please indicate for the record the
expiration date of this permit?

A Theexpiration date is October 1st, 1991.

Q October 1, 1991. Thank you. Wasthis NPDES
permit issued on November of 1987 and expiring on
October 1, 1991, ever extended beyond that date of
October 1, 1991?

A No, it was not.

Q If an NPDES permit had been renewed or
extended, would it have been done by you or another
permit section engineer?

A Morethan likely me. Possibly someone else.

Q Did the respondent, Victor Cory, ever request
that any action be taken by the Illinois EPA with
respect to this NPDES permit?

A Wereceived atermination request in 1992.

Q Anddid thelllinois EPA respond to that
request?

A No, wedid not.
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Q Sothe permit expired on October 1, 1991?

A That's correct.

Q Hasan NPDES permit been issued to Mr. Cory
or Pork Factory, Inc. since the expiration of the
November of 1987 permit?

A No.

Q Did the permit issued on November 6, 1987,
ever permit the discharge of livestock waste lagoon
contents to awater of the State?

A Itwould have, as| mentioned earlier, in
those two situations.

Q Would you repeat those two situations?

A When we have a series of chronic or
catastrophic rain events, or when we have in excess of
a 25 year, 24 hour storm.

Q Canyouinform the Board as to where those
allowances are found in the NPDES permit?

A Inthe discharge limitation section of the
permit. Section 1(a) is the catastrophic and chronic
event clause. And Section 1(b) isthe 25 year, 24
hour storm event provision. Additionally, in this
permit, in Special Condition 2, thereis a provision
for the 25 five year, 24 hour storm event.

Q Outside of the 1(a), 1(b) and Special

Condition 2 permit provisions that you have just
152

KEEFE REPORTING COMPANY
Belleville, Illinois



1 mentioned, does the NPDES permit issued in 1987 to
2 Pork Factory, Inc. allow for discharges of livestock

3 waste lagoon contents to a water of the State?

4 A No.

5 Q Mr. Ginder, you inspected the Cory farm with
6 Dale Brockamp on November 8, 1995; is that correct?
7 A That'scorrect.

8 Q Areyou familiar with the layout of the farm?
9 A Yeslam.

10 Q Areyou familiar with the term, water of the
11 State, asthat term is used under the Illinois

12 Environmental Protection Act?

13 A Yes lam.

14 Q Canyou explain what that term means, as you
15 understand it?

16 A Thatisall waters, surface, subsurface

17 waters, privately or publicly owned waters or public
18 waters. It does not include treatment works, waste
19 water treatment works, treatment ponds.

20 Q Inthecourseof your duties with the Permit
21 Section of the Bureau of Water, do you make

22 determinations about whether a water of the State is
23 or may be affected by pollutants?

24 A Yes

25 Q During your inspection of the Cory farm, did
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1 you observe awater of the State?

2 A Yes

3 Q Ilamagoingtoask you to refer towhat is

4 entered into evidence as People's Exhibit Number 1.
5 Do you recognize awater of the State on this

6 particular exhibit?

7 A Yes, the unnamed tributary of McKee Creek.
8 Q Andinyour inspection of that site, did you

9 observe where the unnamed tributary leads?

10 A Wedid not go to the end of the unnamed

11 tributary on that inspection, no.

12 Q Do you know from examining any other

13 information where that tributary |eads?

14 A Fromlooking at reportsin the file and from
15 pulling the USGS map and observing that tributary to
16 McKee Creek.

17 Q A USGS map means--

18 A United States Geological Service map.

19 Q That sort of map would indicate where that
20 unnamed tributary leads?
21 A Yes, itwould.
22  Q Wheredid the map indicate the tributary
23 leads?
24 A Itleadsin asouth, south-west direction to

25 McKee Creek.
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1 Q Areyoufamiliar with the term point source
2 discharge?

3 A Yeslam.

4 Q Wouldyou please explain what that term

5 means, in your opinion?

6 A A point source discharge would be a discharge
7 that we have a discreet location where adischargeis
8 occurring, such as a discharge pipe, an overflow

9 point, a discharge structure.

10 Q Do you havean opinion, Mr. Ginder, asto
11 whether an overflow of the contents of the north and
12 south lagoons on the Cory farm would constitute a
13 point source discharge?

14 A It would constitute a point source discharge,
15 yes.

16 Q Why?

17 A Becauseitisadiscreet point of adischarge
18 to the unnamed tributary.

19 Q Didyou write areport of your observations
20 from your November 8, 1995 inspection of the Cory
21 farm?

22 A Yes |did.

23 Q Isitcustomary for you to make such a

24 report?

25 A No,itisnot.
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1 Q Why didyou make such areport in this case?

2 A Because of the request to terminate the

3 permit, we wanted to know the nature of the facility.

4 So | went ahead and wrote a report on what | had

5 observed at that particular day.

6 Q | amgoingto show you what has been

7 premarked as People's Exhibit Number 17.

8  (Ms. Peri passed document to Mr. Cory.)

9 Q (By Ms. Peri) Do you recognize this document
10 to be afair and accurate photocopy of your inspection
11 report regarding the November 8, 1995 inspection?
12 A Yes

13 Q Thank you.

14 MS. PERI: The People will now move to enter into
15 evidence People's Exhibits 16 and 17.

16 HEARING OFFICER JACKSON: Any objection, Mr.
17 Cory?

18 MR. CORY: None.

19 HEARING OFFICER JACKSON: The documents are so
20 admitted.
21 (Whereupon said documents were admitted into
22 evidence as People's Exhibits 16 and 17 as of this
23  date)
24  MS. PERI: No more questions.

25 HEARING OFFICER JACKSON: Mr. Cory, do you have
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1 any questions for this witness?

2 MR.CORY: None.

3 HEARING OFFICER JACKSON: None? May the withess
4 be excused?

5 MR.CORY: May | change my mind?

6 HEARING OFFICER JACKSON: Sure.

7 CROSS EXAMINATION

8 BY MR. CORY:

9 Q Didyousay | had applied for an NPDES

10 renewal?

11 A No, you had not.

12 Q Okay. | didnt.

13 MR. CORY: Thank you.

14 HEARING OFFICER JACKSON: The witness may step
15 down. Thank you.

16  (Thewitness left the stand.)

17 HEARING OFFICER JACKSON: The People may call
18 their next witness.

19 MS. PERI: The People call Brad Beaver.

20 HEARING OFFICER JACKSON: Mr. Beaver, please let
21 the court reporter swear you in.

22 (Whereupon the witness was sworn by the Notary

23 Public.)

24 BRAD BEAVER,

25 having been first duly sworn by the Notary Public,
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1 saith asfollows:

2 DIRECT EXAMINATION

3 BY MS. PERI:

4 Q Good afternoon, Mr. Beaver.

5 A Good afternoon.

6 Q Wouldyou pleasetell me abit about your

7 educationa background?

8 A Okay. My nameisBrad Beaver. | graduated
9 from Illinois State University in 1993 with a Bachelor
10 of Sciencein Environmental Health.

11 Q Andyou are now an Administrative Assistant
12 with the Bureau of Environmental Programs at the
13 Illinois Department of Agriculture; isthat correct?
14 A Correct.

15 Q How long have you been with the Department of
16 Agriculture?

17 A | have been with the Department for five

18 years, ever since my graduation from Illinois State
19 University.

20 Q Inyour employ with the Department of

21 Agriculture, what isthe nature of your duties?

22 A My duties entail livestock waste coordinator,
23 which means | handle the day-to-day activities of our
24 livestock waste program. It is also associated with

25 the Livestock Management Facilities Act. With those
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1 activities, it entails handling al of our field

2 staff, ingpections, field inspections of all lagoons

3 and new facilities.

4 It entails reviewing applications and receiving

5 applications for what is called a notice of intent to

6 construct for new construction of new facilities. It

7 also deals with new lagoon registrations, with any new
8 lagoon applications that would be coming into the

9 office asfar as with review and receiving those, and
10 making sure all deadlines are met. It also includes
11 reviews of waste management plans. It includesthe
12 review of any lagoon closure plans that would come
13 into our office.

14 Q Sowhatistherole of the Department of

15 Agriculture in the closure of livestock waste lagoons?
16 A Inour Livestock Management Facilities Act
17 thereisasection that deals with the closure of

18 lagoons basically stating anytime a lagoon is taken
19 from serviceit isto be emptied and the structure

20 closed. And with the Department of agriculture, it
21 is-- we give a series of stepsfor the person to

22 follow when they provide a closure plan with us, and
23 the Department has to approve this plan before any
24 type of closure activities can take place.

25 Q Wherearethe stepsthat you described found?
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1

A They arelocated in Illinois Compiled

2 Statutes. Itis510-77 -- it is 15(e), the section

3 that deals with lagoon closure.

4

Q Andthat isunder the Livestock Management

5 Facilities Act?

6

7

A Correct.

Q Andyou testified that the Department has

8 also established guidelines for livestock lagoon

9 closure?

10

11
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13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes

Q And where are those guidelines found?

A Itisin 35 Illinois Administrative Code, and
it would be in Section 506.209, which is the specific
section for lagoon closure.

Q Will you please take us through the
regquirements for the proper lagoon closure?

A Okay. Basicaly it starts with the submittal
of alagoon closure plan to the Department. Andin
that plan, which the Department reviews, the applicant
or producer must state sampling analysis and reporting
of the results of sampling for al remaining livestock
waste, sludge, and minimum six inch thickness of soil
throughout the interior of the lagoon.

They must also have in their plan provisions for

the removal of the remaining livestock waste, sludge,
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1 and six inch -- minimum six inch thickness of soil

2 throughout the interior of the lagoon. Beyond that,

3 they arerequired to provide for the removal of any

4 impertinences, such as transfer lines, pumping ports,
5 ramps that go into the lagoon. The management of any
6 precipitation that would be collected while during a

7 closure process. The abandonment of any monitoring
8 wellsthat would be associated with a lagoon, and a

9 time frame for completion for the closure of the

10 lagoon. All these activities, like | say, would have
11 to be -- the plan would have to be approved before any
12 type of closure activity could take place.

13 Q Approved by the Department of Agriculture?
14 A Correct.

15 Q Areyou familiar with the Victor Cory farm
16 located in eastern Adams County?

17 A Yes

18 Q How did you become familiar with this farm?
19 A Wereceived aletter from Mr. Cory on April
20 2nd, 1998, requesting an alternative use permit for a
21 livestock waste lagoon.

22 Q Mr. Beaver, | am going to show you what has
23 been premarked as People's Exhibit Number 18.

24 (Ms. Peri passed document to Mr. Cory.)

25 Q (By Ms. Peri) Do you recognize this to be the
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letter you received from Mr. Victor Cory?

A Yes

Q Thisistheletter in which he requested an
alternative use permit for the livestock waste
lagoons?

A Correct.

Q What isan aternative use permit?

A Technically the Department does not issue an
alternative use permit, but under the lagoon closure
requirements there is a provision for the Department
to grant awaiver to some of the requirements of the
lagoon closure section.

Q Under what circumstances?

A Thiswould alow basically with the lagoon
closure process, as stated in the Act, you know,
anytime alagoon is taken from service it must be
emptied. Then it also states that the remaining hole
must be filled and the landscape returned to normal.
But with the waiver requirements, the Department would
be able to allow someone to use that structure for a
different purpose. Basicaly, if they would go in and
remove any livestock waste, the sludge, and that
minimum six inch thickness of soil, we would be able
to grant that person awaiver to actualy filling in

that containment structure, and they would be able to
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1 useit for another water source. If they want to have
2 apond or let's say if they wanted an aternative

3 water source if they have livestock on the facility.

4 Q Soitisonly after the remova of the

5 livestock waste contents, the liquid and the sludge

6 and the six inches of soil that a waiver would be

7 appropriate?

8 A Correct.

9 Q Did Mr. Cory propose a specific aternative
10 usefor the livestock waste lagoons on his property?
11 A Theletter stated he wished to stock fish in
12 the two ponds.

13 Q Didthe Department of Agriculture respond to
14 Mr. Cory's request?

15 A Yes, weresponded in aMay 7th letter to Mr.
16 Cory.

17 Q Wasthat aletter written by yourself?

18 A Correct.

19 Q What wasyour response on behalf of the

20 Department of Agriculture?

21 A Basically we acknowledged the fact that he
22 was wishing to use his lagoons for an aternative
23 purpose. With that we stated that he would have to
24 filean officia closure plan with the Department of

25 Agriculture. And in that plan there would be
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1 requirements, as| stated earlier, but basically the

2 removal of any remaining livestock waste, removing any
3 dludge, and minimum six inch thickness of soil from
4 that lagoon prior to being able to use it for an

5 alternative purpose. We would also require the

6 removal of any impertinences, and basically atime
7 frame as to how long that would take.

8 Q Okay. | amgoing to show you what has been
9 premarked as People's Exhibit Number 19.

10  (Ms. Peri passed document to Mr. Cory.)

11 Q (By Ms. Peri) Do you recognize this as the
12 letter issued by you to Mr. Cory in response to his
13 request for an alternative use permit?

14 A Yes

15 Q Isthat your signature at the bottom, Mr.

16 Beaver?

17 A That's correct.

18 Q Inlooking at thisletter, paragraph -- or

19 what is set out as subdivision 2, follows from your
20 statement that atransfer -- pardon me. | will back
21 up. Thethird paragraph reads, the Department

22 concludes that an alternative use waiver may be

23 granted provided the following conditions are met.
24 Subdivision 2 below that statement reads, the closure

25 plan shall include provisions for the removal of all
164

KEEFE REPORTING COMPANY
Belleville, Illinois



1 remaining livestock waste, sludge and minimum six inch
2 thickness of soil throughout the interior of each

3 lagoon and the application of these materialsto crop

4 land at agronomic rates. What is the purpose, Mr.

5 Beaver, of that particular requirement?

6 A Badsicaly to bring the lagoon to closure, by

7 removing the contaminants that were in that lagoon so

8 asto prevent any future contamination that might

9 result from arelease from that structure.

10 Q HasMr. Cory been issued awaiver of the

11 lagoon closure requirements by the Department of

12 Agriculture?

13 A No.

14 MS. PERI: The People will now move to enter into
15 evidence People's Exhibit Numbers 18 and 19.

16 HEARING OFFICER JACKSON: Any objection, Mr.
17 Cory?

18 MR. CORY: None.

19  (Whereupon said documents were admitted into

20  evidence as People's Exhibits 18 and 19 as of this

21  date)

22  MS. PERI: No more questions.

23 HEARING OFFICER JACKSON: What about People's 16
24 and 17? Those have not been introduced either. They

25 were. | am sorry. My oversight.
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1  Any cross-examination for this witness?

2 MR.CORY: Please.

3 CROSS EXAMINATION

4 BY MR. CORY:

5 Q Mr. Ginder (sic) hasthe Department ever

6 issued an alternative permit?

7 A No, not to this date.

8 Q Thelagoon closure section that you quote has

9 aparagraph quoting how you could grant an alternative
10 permit. Do you have that with you so that you could
11 read it back to us?

12 A | dohaveacopy of the Act with me, yes.

13 MS. PERI: Isthat the exhibit just entered into

14 evidence.

15 MR. CORY: | can quoteit close enough for his

16 approval, if that's al right.

17 HEARING OFFICER JACKSON: Wadll, | don't want to
18 paraphrase aregulation. So if we haveit here, if

19 anyone hasit, | would rather --

20 MS PERI: Which regulation are we looking for?
21  HEARING OFFICER JACKSON: Which one are we looking
22 for?

23  MR. CORY: Thelagoon closure part of the section
24 and one of the tail end where it says how the

25 Department of Agriculture can grant an alternative
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1 use

2 HEARING OFFICER JACKSON: Okay.

3  MS. PERI: | have acopy of the Livestock

4 Management Facilities Act and the rules adopted by the

5 Department, if you will take official notice of this.

6 MR.CORY: Itisinthat.

7 HEARING OFFICER JACKSON: The Board will take
8 official notice of these, and | will ask the witness

9 to please find the section we are talking about and

10 read it into the record if you would.

11  THEWITNESS: Okay.

12 HEARING OFFICER JACKSON: Isthat sufficient, Mr.
13 Cory?

14 MR. CORY: (Nodded head up and down.)

15 HEARING OFFICER JACKSON: Isthat ayes? You need
16 to answer out loud.

17  MR.CORY: | amsorry. Yes.

18 HEARING OFFICER JACKSON: Okay. Thanks.

19 THEWITNESS: You are referring to the sectionin
20 506.209, lagoon closure and ownership transfer,

21 correct?

22 MR.CORY: Yes, towardsthetail end of that it

23 mentions that the Agriculture Department may --

24  THEWITNESS: Sure. The Department shall review

25 and approve or request additional information relative
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1 to the lagoon closure plan. The Department may aso
2 grant awaiver to any of the before stated closure

3 requirements that will permit the lagoon to be used

4 for an dternative active purpose, and thereis a--

5 Q (By Mr. Cory) Would you repeat that last

6 paragraph?

7 A ltisactualy all one section. | will

8 just -- the Department shall review and approve or

9 request additional information relative to the lagoon
10 closure plan. The Department may also grant a waiver
11 to any of the before stated closure requirements that
12 will permit the lagoon to be used for an alternative

13 purpose. And then thereis a citation back to the Act
14 itself. They are citing Section 15(e).

15 Q | don't believe our letter to you mentioned

16 that we had proven to ourselves that fish would thrive
17 in the ponds that we had. But anyway, why would you
18 decide that since you can grant waivers and give

19 approval for aternative use permits, why do you
20 specify the expense of going through the formal lagoon
21 closurefirst?
22 A Basicaly that's the requirement of alagoon
23 closure.
24  Q |don'tinterpret that paragraph that way.

25 Read it again.
168

KEEFE REPORTING COMPANY
Belleville, Illinois



1 HEARING OFFICER JACKSON: Wéll, it has been read
2 into the record once. | am not going to keep going

3 through it again. The Board hasit in front of them.

4 MR.CORY: Okay. But the Agriculture Department

5 may waive any and all sections of this lagoon

6 closure. Well, anyway, we didn't get the permit. We

7 arenot raising fish, but the collusion between the

8 EPA and the Ag Department --

9 MS. PERI: | will object.

10 HEARING OFFICER JACKSON: Mr. Cory, please hold on
11 one second. | think what you are getting into right

12 now isargument. Okay?

13 MR.CORY: Okay.

14 HEARING OFFICER JACKSON: | am going to ask that
15 you reserve those argument types of comments for your

16 closing argument and for your post hearing brief. You

17 can get into all of that right then, but for right now

18 we need to ask any questions of this witness that you

19 have. So the objection is sustained.

20 MR. CORY: No more questions.

21  HEARING OFFICER JACKSON: Okay. Any redirect?
22 MS PERI: No.

23 HEARING OFFICER JACKSON: The witnessis excused.
24 Thank you.

25  (The witness left the stand.)
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HEARING OFFICER JACKSON: Does the State have
anymore evidence or testimony at this time?

MS. PERI: No. And given that that completes the
State's witnesses, | believe thiswould be an
appropriate time, Madam Hearing Officer, to present
complainant's motion to conform pleadings to proof,
and we request that an additional allegation
supplement the original complaint.

HEARING OFFICER JACKSON: Y ou can certainly submit
that at thistime. Mr. Cory will have a chance to
review this document now and either comment on it now
on the record or address it in your post hearing
brief. Ruling on whether the State will be allowed to
conform their pleadings to the evidence submitted will
be made by the Board. | won't make that decision.
They will address that in their final disposition of
this case.

Mr. Cory, do you have any questions as to what the
State is proposing to do at this point?

MR. CORY: Obvioudly, | am not quite sure what is
happening next.

HEARING OFFICER JACKSON: Okay. Basically what
Ms. Peri is saying is she is going to submit a motion
to conform the pleadings to the evidence that has been

submitted today. She believes the evidence supports
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1 an allegation that was not in the original complaint.

2 Isthat accurate?

3 MS.PERI: Yes.

4  HEARING OFFICER JACKSON: Those types of motions
5 arealowed by Board rules. Y ou can take alook at

6 the motion and respond to it right now on the record,

7 or you can wait and respond in writing in your post

8 hearing brief, and then the Board will consider both

9 sides before making a decision as to whether that

10 amendment to the pleadings will be allowed.

11 MR. CORY: Let'stake aquick look at it and go

12 from there.

13 HEARING OFFICER JACKSON: All right. Go right
14 ahead.

15  (Mr. Cory reviewed the document.)

16 MR. CORY: Wewill comment later.

17 HEARING OFFICER JACKSON: Very good. What | will
18 do, before we go on with Mr. Cory's case, we need the

19 answer that Mr. Cory had intended to file in response

20 to the complaint and complainant's motion to conform
21 pleadings to proof, neither of which have been file

22 stamped as being received by the Board. | am

23 receiving those today, and will forward them to the

24 Clerk of the Board in Chicago and ask that shefile

25 stamp these and return copies to the parties, once
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1 they have been stamped in as being received by the
2 Board.
3 So before we get out of here today remind meto
4 get acopy of your answer so we can send that up to
5 her. Not right now.
6 MR.CORY: Okay.
7 HEARING OFFICER JACKSON: The State rests?
8 MS. PERI: Yes.
9 HEARING OFFICER JACKSON: Mr. Cory, would you like
10 to give testimony on your own behalf?
11  MR.CORY: Yes.
12 HEARING OFFICER JACKSON: Please come forward and
13 | will ask the court reporter to swear you in. If you
14 have notes or something that you would like to refer
15 to, you may want to bring them up here with you.
16  Would you have any objection to him sitting at --
17  MS. PERI: No, | have no abjection.
18 HEARING OFFICER JACKSON: Okay. Let'sgo off the
19 record for a second.
20 (Discussion off the record.)
21  HEARING OFFICER JACKSON: Okay. Back onthe
22 record.
23 (Whereupon the witness was sworn by the Notary
24 Public.)

25 HEARING OFFICER JACKSON: All right. Please
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1 proceed.

2 MR.CORY: Thank you. | would like to open with a
3 question to the Pollution Control Board if | may. Is

4 that proper?

5 HEARING OFFICER JACKSON: Thisisyour timeto
6 give testimony on your own behalf. | am going to

7 alow you some latitude. So begin any way you see fit

8 and we will deal with it later on.

9 MR.CORY: Okay. Thishearing today is based on
10 an EPA complaint that was referred to the Attorney

11 General and on to the PCB, which is essentially the

12 same as a 1986 complaint, using most of the same

13 complainants and everything. Andin 1986 | settled

14 for 3,500 bucks, and I am wondering why we go through
15 the same thing again, what to me is the same thing

16 anyway. But maybe that can be reviewed later.

17  Inaddition, another question to the lllinois

18 Pollution Control Board is| would like the Board to

19 re-examine their jurisdiction over this case, because

20 in 1986, and | quote, the Illinois Pollution Control

21 Board may have jurisdiction of this disputed subject

22 matter herein, since the Illinois EPA solicited a

23 complaint and a complaint was filed pursuant to

24 Section 31(a) and so on. There has been no additional

25 complaint after the solicited complaint, that | am
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1 aware of.

2 That means, then, that if the Pollution Control

3 Board must have a complaint to have jurisdiction over
4 this case, unless a solicited complaint satisfies the

5 requirements, jurisdiction needs to be reestablished.

6 Now, the original solicited complaint was solicited on
7 January the 15th, 1985. It was a complaint on odor

8 that an EPA representative in person solicited with

9 considerable pressure on my neighbor to get him to
10 sign. | have never seen that complaint. | have never
11 been revealed even verbally what the contents of it

12 was. | havejust been told that my neighbor

13 complained of an odor, and the one complaint was the
14 only time he ever complained.

15  Soif the complaint does not give the PCB

16 jurisdiction, on what would be -- what would base

17 jurisdiction? It cannot be animal population. |

18 started this hog farm in 1980 with 100 sows. After
19 only six or eight months, because of disease, finished
20 out, and | left it vacant for almost two years, and
21 went back in and raised hogs in these facilities until
22 May of 1985. In that time, from 1982 to 1985, three
23 years, is when the manure went into these lagoons that
24 is causing such a severe threat to the waters of the

25 State, so-caled.
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1 Now, | have already had my berm chart up, and |
2 will not take your time by mentioning any other part
3 of it, but do remember that the plastic connector pipe
4 between the two lagoons is there and it was installed
5 in, | believe, 1983, but it may have been early 1984.
6 What was the purpose of putting it in?
7 | don't remember the exact date, but prior to May
8 of 1985, by at least about a year, so sometimein late
9 1982 or early 1983 | purchased an irrigation system,
10 which was a Chrysler engine with a 600 gallon per
11 minute pump on it and 2,000 plus foot of pipe. |
12 parked that engine and the 600 gallon per minute pump
13 on the north bank of the north lagoon, and a suction
14 pipe went down into the water, came up to the pump on
15 the motor, and we would pump water through the 2,000
16 foot of pipe | had and spray irrigate it on the
17 essentially four acres which was north and east of the
18 north lagoon. That was how we controlled the water
19 level and distributed effluent from the initiation of
20 thelagoonsin 1979 until after | was out of hog
21 business.
22  Ashasalready been alluded to by one of the
23 previousfellows, in that area, in our area of the
24 dstate, and | have been very fortunate in the area

25 where these lagoons are, that rainfall and evaporation
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1 essentially equals each other. After my irrigation

2 engine salf-destructed, because somebody forgot to put

3 ail init, | was soon after that out of the hog

4 business, and the lagoons evaporated as fast as

5 rainfall filled them. Because, as| will show ina

6 couple of minutes, of the way the original

7 construction took place.

8 Atthispoint, if | may, | would like to

9 distribute these sheets.

10 HEARING OFFICER JACKSON: What isthat?

11 MR. CORY: Itisaplat map of the area.

12 HEARING OFFICER JACKSON: Okay. We need to mark
13 that as an exhibit.

14  (Whereupon said document was duly marked for

15  purposes of identification as Respondent's Exhibit

16 A asof thisdate)

17 HEARING OFFICER JACKSON: When you refer to the
18 document refer to it by the exhibit.

19 MR. CORY: Inyour handsyou have Exhibit A, dated
20 01-26-99. What | have drawn is a scale drawing of the
21 28 acresthat comprise the Cory hog farm and the

22 adjacent area, particularly to the south.

23  Let me start by giving you the elevations that are

24 onthismap. Go to the extreme bottom, and you will

25 notice where McKee Creek and the valley come
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1 together. | call that zero foot elevation. Go north

2 on the map to the south border of my 28 acres, and you
3 seethat the elevation, in my opinion, is two foot.

4 From that elevation down to the confluence of the

5 valley with McKee Creek, the way | measure it

6 approaches one half mile, 2,500 feet, instead of

7 1,500.

8 HEARING OFFICER JACKSON: How did you measure that
9 distance, Mr. Cory?

10 MR. CORY: Withwalking. And thefirsttimel
11 walked it an EPA man was with me and his name dlips my
12 mind.

13 But, anyway, from the south property line of my

14 property go on north to the road where | list the

15 elevation as three foot, but that's in the bottom of

16 the ditch or whatever you want to call it. Thereis

17 no water flows onto my 28 acres except that little

18 mark across the road up there at the top. That

19 comprises probably one-third of one acre, and when it
20 rains, the water that goes into that flows through a

21 tube under the road and can flow down the valley if it
22 rains enough.

23  Now, thisdrainage valley istimber, leaves,

24 grass, weeds, and stuff until it gets down to the last

25 quarter of my property. There the area widens out,
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grows more grass than anything else. Go across my
property line onto my neighbor, and you will see an
areathat | have got labeled approximately eight acres
of pasture land.

I will quote from the copy more about that, but
pasture land is agricultural land and, therefore,
eligible for receiving the lagoon effluent as
fertilizer if the lagoon effluent is applied at an
agronomic rate. The reason this hearing is being held
today is because the EPA has chosen not to recognize
cattle grassland as farmland that on which you could
put lagoon effluent. 1t would be very, very legal for
me to put the effluent from those lagoons onto that
grassland if the EPA would quit calling it by several
different names.

Such as, if you want to go through the complaints
that have been typed up, this area from my property
down to McKee Creek has been called an unnamed draw, a
tributary to the lllinoisriver, avalley, atributary
to McKee Creek, flat cattle pasture land, a vegetative
filter, and aditch. It has been referred to in
all -- under all of those names.

If you take the flat cattle pasture land and ook
at the Title 35 regulations, you will find that there

isregulations in there that calls cattle pasture land
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1 agricultural land, meaning the Title 35 regulations

2 would allow me to empty my lagoons onto this grass if
3 1 did it at a controlled rate from the standpoint of

4 volume and nitrogen fertilizer content in the water.

5 Now, there has been considerable talk today about

6 theflow of rain water into the lagoons, and | want

7 you to notice the two lines that are dashed from the

8 very top of the paper past my south property line, all

9 the way down to McKee Creek.

10 HEARING OFFICER JACKSON: Thisison Exhibit A
11 again?

12 MR.CORY: | amsorry. | didn't mentionit. It

13 isExhibit A. Those two variegated lines, or whatever
14 you want to call them, are the lines that separate

15 where drainage goes towards the draw or drainage goes
16 away from the draw.

17 HEARING OFFICER JACKSON: Can you explain what you
18 mean by that?

19 MR. CORY: If it wereto rain -- and go up to the

20 top of the drawing first, where it says three foot

21 elevation. Just to the left of that isalinethat is

22 dashed. Follow that line down, and if it was raining,
23 everything to the left or west of that line drains to

24 the west.

25  If you go back up to the top where it says three
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1 foot elevation and follow that other variegated line

2 down, if you will notice, it keeps the drainage

3 from -- well, all of the rain that might fall, goesto

4 the east or south. The reason it does that is because
5 from the top of the picture, which is up there where

6 it says 920 feet, follow that line down to my south

7 property line. Aswe built the buildings and set

8 their elevations, and one thing and another, we had a
9 bulldozer make a berm, which still exists. And if it
10 rains that berm moves the water east and south and
11 does not allow any to go west.

12 If you will notice, that line goes between my

13 buildings and lagoons. It does leave on the north

14 lagoon asmall area east of the lagoon that if it

15 rains water goes into the lagoon. But after that

16 small area, and John mentioned awhile ago that the --
17 that he saw some erosion on the north side of the

18 north lagoon, but mentioned that it was only 15 or 17
19 foot, or something like that, from the lagoon itself,
20 which indicates that drainage in that area goes north
21 beforeit goes west.

22  Between the two lagoons the water from the upper
23 part of that hillside that is there is bermed by this

24 bulldozer berm so that it goes on south. All of the

25 water off of the building roofs go to the south. The
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south lagoon has a small hillside on this north side

and asmall hillside on its east side that does drain

into the lagoon. Except since this lagoon was built |
had a bulldozer come back, and a bulldozer went

totally around the south lagoon and made a berm so
that surface water would go towards the berm but would
bypass the berm widely and go on into the grass
pasture area.

HEARING OFFICER JACKSON: To the west of the
lagoon?

MR. CORY: Tothewest. So the actual surface
area that drainsinto either lagoon at the time it
rainsisvery limited, and | have been very fortunate
that evaporation has been almost equal to rainfall.

To give an idea of how lucky | am, this last summer it
rained seven and a half inches out there in less than

18 hours. The south lagoon did not change level, but

the north lagoon did fill up, but it did not
overflow.
The overflow of the north lagoon has never

occurred. Either lagoon, there has never been an
overflow. | have, asthe fellas here can alude to,
siphoned twice. They saw it once. But | have
siphoned twice, because | knew that the grass pasture

land down here in this bottom pasture area here is
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legal to apply lagoon effluent to. And | would rather
fight with you on that than to not siphon and have my
berm destruct.

HEARING OFFICER JACKSON: Just to clarify, the
grass pasture land that you are talking about is the
area before you get to the unnamed tributary, in
between the unnamed tributary and the lagoon?

MR. CORY: Yes. Tome-- and you are bringing up
avery good question that is confusing. Thisareato
the west of my lagoons has been called an unnamed
draw, atributary to Illinois River, avalley, a
tributary to McKee Creek, flat cattle pasture land, a
vegetative filter and a ditch.

HEARING OFFICER JACKSON: Are we taking about the
same area that has been referred to by the State as
the unnamed tributary on People's Exhibit Number 1?

MR. CORY: Yes.

HEARING OFFICER JACKSON: Okay.

MR. CORY: And | can't remember now who it was,
but they referred to waters of the state in this draw,
and it does not contain water enough of the time to be
called waters of the State. It is a prime pasture
land for cattle, and the only time water goes through
that iswhen it rains, and that's the drainage down to

McKee Creek.
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1 | canadd that even the drainage area from my

2 property on south shows that both sides of this there
3 ishills. Now, for this drainage area or cattle

4 grassland, unlessit rains about an inch and a half to
5 two inches within an hour, there will be no water flow
6 through that. The hydraulic absorptive capacity of

7 that approximate eight acresis such that it is very

8 absorbent. It takes aterrific amount of water before
9 water goesto McKee Creek through this valley or
10 grassland pasture.

11  Soif the EPA would just reclassify what they say,
12 combine al of these names of thisvalley into flat
13 cattle pasture land, there would be no hearing

14 needed. We could absolve this thing now.

15  Now, when we are talking about emptying the

16 lagoons, we mentioned earlier that for it to be

17 applied agronomically you need to know the nitrogen
18 content, and then to be sensible you would apply it
19 agronomically and at alimited amount so asto

20 eliminate any runoff into McKee Creek. This could
21 easily be accomplished.

22 The N analyses of both lagoons, as per the EPA
23 analyses, not mine, is.03. | called the State

24 Department of Health, and they said that's

25 miraculoudly low and fine, that's good water. To give
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1 you someideaof how good itis, if itis.03

2 milligrams of nitrogen per liter, thereisonly

3 three-fourths pound of nitrogen total in both

4 lagoons. The agronomic rate for pasture land is 50

5 pounds per ton of grass produced, and this grass

6 pasture land would produce anywhere from three to six

7 tons of grass per acre for the cattle to eat.

8 HEARING OFFICER JACKSON: Mr. Cory, may | ask you
9 aquestion? The grass pasture land that you are

10 referring to, do you mow that periodically?

11  MR. CORY: No, it is permanent grass pasture land

12 for cattle and it is always harvested by cattle.

13 HEARING OFFICER JACKSON: So cattle are feeding on
14 that land currently?

15 MR. CORY: May not be right now, but it was used

16 aspasture until fall came and it didn't grow anymore.

17 HEARING OFFICER JACKSON: Okay. But, | mean, as
18 the cattle are there? Thislast year there were

19 cattle on that land?

20 MR.CORY: Surewere, yes. Ever since |l have been

21 thereit has been used as prime cattle pasture area.

22 | mentioned that we have previously used copy from

23 the previous complaint. | am going to quote from the

24 1986 complaint, paragraph six, on page three, which

25 says, water poolsin and flows through the flat
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1 pasture area when thereis heavy rain. Now, thisis

2 copy that the EPA originated, not me. That flat

3 pasture area then acts as a vegetation filter. No

4 samples of water entering McKee Creek or samples from
5 the creek itself were ever taken that evidenced

6 pollution entering McKee Creek, nor was any visual

7 evidence of pollution in McKee Creek ever reported.

8 HEARING OFFICER JACKSON: | want to clarify for
9 therecord, thisisacomplaint that is not a part of

10 the record today, and it is not the complaint upon

11 which the allegations of this case are based,

12 correct?

13 MR. CORY: Itisnot the current complaint asit

14 wasfiled, but | have not checked how much of -- there
15 isalot of similar copy in all three copies of the

16 complaintsthat | have. It isvery confusing.

17 MS. PERI: Madam Hearing Officer, isit possible

18 to review the original or a copy of the original

19 complaint that is being read from?

20 MR. CORY: Excuse me?

21  HEARING OFFICER JACKSON: Do you have a copy of
22 the complaint for the Attorney General's Office to

23 review? It isthe 1986 complaint, | believe you said.

24  MR. CORY: Do you want to hang onto that?

25  (Ms. Peri reviewing document.)
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1 HEARING OFFICER JACKSON: Isthat acomplaint or a
2 dtipulation?

3 MS. PERI: Thisisastipulation proposal for

4 settlement. However, itisin adraft formanditis

5 not signed. It ismarked, and it is not file stamped

6 by the Board.

7 MR.CORY: Canl what?

8 HEARING OFFICER JACKSON: Isthere an objection?
9 MS. PERI: Thereisan objection. Lack of

10 foundation for the introduction into evidence

11 regarding language from acomplaint. Thatisa

12 dtipulation. It does not appear to be a document that

13 can be authenticated today. It is not file stamped.

14 1t appearsto be aretyped version of perhaps an

15 original document.

16 MR. CORY: I think you are probably correct. |

17 cannot decipher what it is, where | got it, or

18 anything.

19 MS. PERI: Then | would object to the relevance

20 heretoday.

21  HEARING OFFICER JACKSON: Sustained. Refrain from
22 referring back to this complaint from here on out.

23 MR.CORY: Okay.

24  HEARING OFFICER JACKSON: Okay. | heldthat it is

25 not relevant to the allegations that are currently
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1 before the Board in this matter. If you disagree with
2 my ruling today, when you file your post hearing brief
3 you can make an argument that the Board reconsider my
4 ruling.

5 MR.CORY: Okay.

6 HEARING OFFICER JACKSON: Okay.

7 MR. CORY: | was mentioning the nitrogen analyses,
8 and the one that John and | took on September the 1st
9 was .03 milligrams per liter, which coincides exactly
10 with the EPA samples that were taken in 1998, 1997,
11 and even 1996, | think. That .03 milligrams per

12 liter, the two lagoons on the property contained a

13 total exactly of .71 pounds of ounces, if you figure
14 the volumeis 2,858,000 plus gallons. So based on N
15 content, | could apply the total contents of both

16 lagoonsto this eight acres of grassland, and that

17 would be one two-thousandth of the amount that it
18 could sustain.

19 InTitle 35 the EPA Subtitle E, ag related
20 pollution, Section 501.300, and | quote that article
21 asfollows: Individually or collectively those
22 constructions or devices except sewers used for
23 collecting, pumping, treating, or disposing of
24 livestock waste, or for the recovery of by-products

25 from such livestock waste, such afacility includes
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1 acceptable disposal areas such as pasture, or other

2 suitable agricultural land which can serve as an

3 adequate filtering device to settle out and assimilate

4 pollutants from livestock waste before the clarified

5 water reaches a stream or body of surface water or

6 groundwater. | feel that Title 35 --

7

HEARING OFFICER JACKSON: Excuse me. What section

8 of the Act isthat?
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MR. CORY: Subtitle E, Section 501.300.
HEARING OFFICER JACKSON: Okay. Thank you.
MR. CORY: Gives metheright to dewater my
lagoons onto this grass pasture land. Isit all right
if 1 bring John into my conversation from here?
HEARING OFFICER JACKSON: What do you mean, bring
him in to your conversation?
MR. CORY: | was going to propose that he and I go
into business and start raising hogs on this place.
But | will do it alone.
If | wanted to buy some hogs, put the buildings
back in shape so | could have hogs there and go back
in the hogs business and use these two lagoons as
lagoons, the EPA would have no objection if 1 kept
them dewatered and applied the effluent to pasture
land at an agronomic rate. And if | did that there

would be no EPA regulations on how long | could stay
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1 in business.

2 | could start raising hogs at this place and as

3 long as | handle the lagoons properly, | could stay in

4 business there for along time. Forever,

5 technically. Which means that the bottom residue in
6 both lagoons would stay where they areif the hog farm
7 was reactivated. That means, then, that if the EPA

8 would approve my dewatering these lagoons by siphoning
9 onto grass pasture land at an agronomic limited rate,
10 | could get rid of the water and leave all of the

11 bottom residue in the ponds, which | would have a

12 bulldozer comein and bury in place instead of hauling
13 it all over the country and scattering whatever is

14 thereall over.

15 It seemsto methat isthe solution that should be

16 usedto this. Asl was preparing for this hearing, |

17 made one request to the Office of the Attorney

18 General, and | said please give me a summarization of
19 the actual instances of pollution that have occurred

20 onmy farm. | got three letters. Thefirst one says,

21 in part, therefore, the State maintains -- let me

22 dtart at adifferent point. One of the sections of

23 the Act says no person shall cause or threaten to

24 cause the discharge of any contaminants into the

25 environment. Therefore, the State maintains that my
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1 interpretation of the State laws and regulationsis

2 incorrect.

3 Inthe present case the State has alleged that the

4 condition of the lagoon contents and berms threaten

5 the discharge of swine waste contaminants into McKee
6 Creek. Consequently, we, meaning the State, contend
7 that whether actual pollution has occurred is

8 irrelevant to the allegation of water pollution.

9 | want torespond to that if | can find what |

10 respond with. Hereitis. Now, it mentions lagoon

11 contents. The analysis that we have taken as of

12 September the 1st shows from the N content that the
13 water is excellent, in fact, better than most

14 municipal water systems as far as N analysisis

15 concerned. And the N analysisiswhat determines how
16 much | could put on grass pasture land. And from that
17 standpoint there is no limit.

18 The water in these lagoons has supported fish life
19 in 1998, 1997 and 1996. And | have referred to caged
20 fish. So| think that the lagoon contents have

21 improved over the years to where that is not a

22 limiting factor on my getting rid of them.

23 Now, the berms, that was mentioned in this |etter
24 that | just read, represent no current or past

25 threat. If you leave them there long enough,
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1 certainly something has to happen. But thisis how

2 far it hasgonein 20 years, and | would hope that

3 thiswill be resolved long before another 20 years.

4  Soinmy opinion, because of the connector pipe

5 between the two lagoons maintaining a proper level in
6 that one, and that we are watching the other one quite
7 closdly --

8 HEARING OFFICER JACKSON: Which ones are you
9 referring to specifically?

10 MR. CORY: | am talking now about the north

11 lagoon. Could conceivably fail and represent a

12 threat. | will not allow that to happen. Unless you

13 tell meitislegal to put the lagoon contents on

14 pasture grassland, | will probably, to save the berm,

15 siphon again. | would hope that we don't have to do
16 that. But, in my opinion, because of the way we

17 watch, the berms represent no current or past threat.

18 They haven't for 18 years.

19 HEARING OFFICER JACKSON: What do you do to watch
20 the berms to make sure they don't constitute a

21 threat?

22 MR. CORY: Watch the water level in the lagoons --
23 | am sorry -- so that the water cannot get so high

24 that it would damage the lagoon by going over it. But

25 if water did escape from either pond, regardless of
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1 how it escapes, it would go to the grass pasture land,
2 inmy opinion, at a slow enough rate that none of it
3 would ever get to McKee Creek. It would be, in

4 essence, applying the effluent as fertilizer to the

5 grass pasture land.

6  Sol don't think that the escape water iseven a

7 threat, because | know when Ross Manning was

8 originally making his visits there that he got it

9 started that the water just to the west of those

10 lagoonsin that draw was waters of the State. | don't
11 think the State can support that with a regulation.
12 For their letter to state whether or not actual

13 pollution has occurred isirrelevant to meis an

14 unacceptable conclusion. In my opinion, if the author
15 of thisletter had a mammogram that revealed a lump,

16 that lump could cause or threaten to cause a

17 malignancy, whether or not a malignancy exists or will

18 exist certainly would not be irrelevant.
19  Letter number two saysthat in May of 1985,

20 pursuant to a citizen complaint, and there has been no

21 citizen complaint since May of 1985, which is that one

22 then, but it was an odor complaint, and it was
23 requested, in fact, forcefully requested. But the
24 Illinois EPA investigated the pumping or siphoning of

25 liquid waste.
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In May of 1985 the pumping is absolutely
impossible, because the engine had already
self-destructed. The siphoning of liquid swine waste
in May of 1985 had never occurred from either lagoon.
So this paragraph, whoever gave the information to the
person that authorized -- that wrote this letter, the

person that wrote this letter accepted erroneous

information.
September the 11th, 1985, the Illinois EPA
observed the steady flow of swine waste from both

lagoons located on the Cory property to the drainage
ditch. Now a new name popped up -- drainage ditch
that leads to McKee Creek. You have heard two or
three people say today that they do not know of any
flow that ever occurred from either lagoon over the
berm. That is correct. It just has not. There has
never been aflow of swine waste from either lagoon
over the berm.

The south lagoon empties into the north. Aswe

already know, the north one filled up and was siphoned

down twice, one that you knew about and once that | am

telling you about. That'sall. So that cannot be a
truthful statement. The Illinois EPA observed the
steady discharge of swine waste from both lagoons, the

same as September 11th. It just couldn't be. April
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1 3rd, 1986, the lllinois EPA observed the discharge of
2 swine waste from both lagoons on the Cory property
3 into McKee Creek. Now, for swine waste to go from
4 both lagoons into McKee Creek would require a

5 significant quantity of angels carrying buckets of

6 water over that tall hillside, which did not occur.

7  Thelllinois EPA, on October the 16th, observed

8 the discharge of swine waste from both lagoons on the
9 Cory property to the drainage ditch leading to McKee
10 Creek. Now hereisadrainage ditch, aditch. But it
11 did not occur. For your information, in May of 1985
12 itrained 2.5 inches. Thisisfrom recordsin the

13 public library. In September the entire rainfall was
14 3.01. In January of 1986 the rain for the month was
15 .03inches. In April of 1986 for the entire month it
16 rained 1.16 inches. As| have previoudly said, | have
17 been extremely fortunate in that the rainfall has been
18 essentially the same as the evaporation, which is the
19 number one factor that controlled the water level in
20 thelagoons.

21 The current complaint, the one that is being

22 considered today, references the complaints

23 registered -- well, let me put it thisway. Since May
24 of 1985, there has been two letters sent to me that

25 listed aviolation notice. They have mentioned
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1 threatened discharge, and this and that, but there has

2 been two instances where a letter was written that

3 gpecified a violation number since May of 1985. |

4 want to also refer to the letter three that | got, and

5 one of the fellas here will be interested in this.

6 HEARING OFFICER JACKSON: Thisisaletter from
7 the Attorney Genera's Office?

8 MR. CORY: Thisisaletter from the Office of the

9 Attorney General, dated January 14th, to me.

10 HEARING OFFICER JACKSON: January 14th of what
11 year?

12 MR. CORY: Beg your pardon?

13 HEARING OFFICER JACKSON: Of what year?
14 MR. CORY: Dated January 14th, 1999. Let mejust
15 readit. Itisashort paragraph. In responseto

16 your inquiry regarding actual discharges noted by the
17 1llinois EPA since 1985, the State is also aware of

18 the discharge observed by Dale Brockamp, a former

19 Illinois EPA inspector, on April the 17th, 1997,

20 involving two PV C pipes extending from the north

21 lagoon to the grassy waterway.

22 Thank you, Dale. You finally accepted that a

23 grassy waterway is a primary description of that

24 area

25  From the north lagoon to the grassy waterway west
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1 of that lagoon. Y ou were notified of the impropriety

2 of this discharge by the EPA through a violation

3 notice, with no number, on October -- | don't think.

4 | may have to correct that -- on October the 17th,

5 1997, to which you reply a compliance commitment

6 reection issued on December 22nd, 1997, to which you
7 replied on January 5, 1998, takes a notice of intent

8 to pursue. We are going to pursue legal action. |

9 was somewhat amazed in that this April 17th, 1987
10 ingspection by Dale --

11  HEARING OFFICER JACKSON: 19977

12 MR.CORY: Yes, 1997 iswhen Dale made the

13 inspection that is referred to here, on April 17th,

14 and | learned about it on October 17th, and through an
15 indirect route then. The actual report made by Dale,
16 it was directed to A.G. Taylor, R. Caloway,

17 Retinower, Magnison, Y urden, Correll (names spelled
18 phonetically) and noneto me. | am at atotal lossto
19 understand why, after my repeated requests, | have
20 been invited to meet inspectors at the farm, to my

21 recollection, only three times since 1985. And it is

22 probable, in my opinion, that there could be as many
23 as 75 visitsto the farm.

24 Anyway, let me repeat this, because | want to

25 thank Dale for it. After hisinspection, and when he
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10

11

12

13

14

15

16

17

18

19

20

21

2

N

23

24

25

finally writes this report, whenever it was, each of
Mr. Cory's two livestock waste lagoons have a surface
area of between a half acre and one acre. In

addition, each lagoon has a watershed of one to two
acres. Asyou have heard me, there if no watershed
quite that big. Consequently, the lagoons should fill
up and overflow during any year with normal
precipitation.

Asl said, | have been lucky. The unusua aspect
of this operation is| have never observed a discharge
from either lagoon even though the wastes are never
land applied, and | have never observed aleak at the
base of the berms. In addition, the lagoons have
aways had at least two feet of freeboard.
Consequently, it is my opinion that Mr. Cory has
periodically siphoned off the lagoons into the
adjacent waterway over the last couple years. Thisis
despite the fact that an Agency advised him no
discharge should be made unless it was a 25 year, 24
hour rain storm.

HEARING OFFICER JACKSON: | just want to note for
the record you are reading from the inspection report
that was already introduced into evidence by the
People, as People's Exhibit Number 11.

MR. CORY: Okay. Asl was saying, why was| not
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1 invited to be there to see what was going on? You

2 wait six months later and then tell me | have done

3 something wrong, and this is the way to correct it.

4  Wadll, the previous copy and the comments, in my

5 opinion, has established the grass crop land as a

6 vegetative filter, either of which makes the siphoning
7 that | have suggested a nonpolluting, legal act. It

8 isestablished that several within the EPA have known
9 since 1985, 1986 that the flat grassland below my

10 pondsis agricultural land, and that as such, it is

11 okay to use for agronomically applying lagoon effluent
12 and certainly okay for water of the quality that we

13 now know is there.

14  When Dale saw the siphons he should have

15 telephoned me that day. We would have taken shared
16 samples at the siphon and then we would have walked
17 together toward McKee Creek and sampled in the

18 glassland along the way and especially at the

19 confluence of the grassland and McKee Creek to

20 establish that no water that could pollute has ever

21 entered McKee Creek.

22 Under those circumstances this hearing would not
23 have occurred today, but | was never directly informed
24 of Dale having seen the siphons until October, and

25 thenit wasindirectly. Since there has never been
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1 any pollution on my farm, | keep asking why is the EPA

2 harassing me. In preparation for this hearing, | made

3 anin-depth review of my files, and | think the answer

4 became apparent. | am quoting now from a memorandum
5 that has been entered as Exhibit 5, dated 01-26-99.

6 It was amemorandum dated January the 18th, 1996, to

7 the Field Operations Section and records of the DWPC.

8 HEARING OFFICER JACKSON: Hang on one second.
9 Okay. The actual memorandum is dated January 18th,

10 1996. Isthat what you said?

11  MR. CORY: I think so.

12 HEARING OFFICER JACKSON: Okay. | am sorry. |
13 must have misunderstood. That's People's Exhibit

14 Number --

15 MR. CORY: Number 5, 01-26-99.

16 HEARING OFFICER JACKSON: All right. Bear with me
17 for just one second, please.

18 MR. CORY: Okay.

19 HEARING OFFICER JACKSON: Okay. | am sorry. Go
20 right ahead.

21  MR. CORY: | will quote from that memorandum. A
22 current IEPA ag programs topic of discussion has been

23 the compliance status of older livestock operations

24 which previously held NPDES permits. There are

25 numerous facilities throughout the State which once
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1 had a permit, but have since gone out of business and
2 abandoned. Several questions have been asked about
3 the need for areissuance of an expired permit at an
4 abandoned operation. Potential permit violations due
5 to the lack of proper record keeping, improper
6 documentation, when afacility changes ownership,
7 required overflow notifications, the need for annual
8 inspections, and so forth.
9  Onesuch facility is known as Pork Factory, Inc.
10 owned by Victor Cory of Quincy, Illinois. The
11 buildings and the lagoons still exist, but no hogs
12 have been raised at the facility since June of 1989,
13 whichisinerror. ItisMay of 1985. Severa site
14 investigations have been conducted at the facility
15 sinceit has been abandoned. These inspections have
16 shown that the lagoons had adequate freeboard, but no
17 overflows were observed.
18 HEARING OFFICER JACKSON: Mr. Cory, | don't want
19 to unreasonably restrict your testimony today, but
20 these documents are before the Board. And if you have
21 aspecific comment that you want to make regarding the
22 information contained in those documents, that would
23 be beneficial rather than just reading directly from
24 that.

25 MR.CORY: Cando. Thank you. Asaresult of
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1 that information and also because | have been highly
2 concerned, and one thing and another, about what the
3 devil to do, | have made alot of phone calls. Two of
4 the callsthat | made to Springfield, and don't ask me
5 the names, because | no longer remember. | just
6 remember that two calls that | made to people herein
7 Springfield, and talked to them about what | thought
8 the EPA was doing to me, and one thing and another,
9 and asked their opinion, two people mentioned that
10 they thought the EPA wastrying to use my caseto
11 establish a precedent to gain control over the
12 abandoned lagoons. As of now, that makes sense to
13 me.
14 | don't have the date of this newspaper page, but
15 quite recently in our Quincy paper, | quote, according
16 to the report the number of hog farms has fallen from
17 600,000 to 157,000 during the last 15 years, while the
18 number of hogs produced has stayed about the same.
19 Now, what that information means is that thereis
20 443,000 abandoned hog lagoons out there that would
21 provide an awful lot of work for the EPA.
22  Sol feel that the desire for money, the desire
23 for control, or whatever, over the abandoned lagoons
24 isthe prime reason that this case has been going on

25 and on and on. Because my suggestion all along has
201

KEEFE REPORTING COMPANY
Belleville, Illinois



1 been let me siphon the water to the grassland at an

2 agronomic rate for N at a controlled rate per minute

3 watching so that none ever goesto McKee Creek. And

4 when the water is gone, then | will bulldoze dirt over

5 the bottom deposits, which would be much better than

6 scraping them up and scattering them around. And

7 doing that would close this case.

8

But at this point it has not yet been done, but

9 theintimidation and the harassment has continued.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Let me refer to ameeting, and | don't have the date,
but it was here in Springfield, where alady by the
name of Bobella Glatz (spelled phonetically) was the
chairman. We went in and sat down. Some of the
fellas here were there at this meeting. And Bobella
passed around a sheet to all of the people there and
said to me, Mr. Cory, you have two options.

Let me read you option one, and option two is
about the same. | can hire acommercial livestock
waste applicator to dewater both lagoons and land
apply al sludge within both lagoons. This
application must be done at the appropriate agronomic
rate to neighboring crop land for agricultural
purposes, and comply with the IDOA lagoon closure
requirements. That sounds awful simple. To giveyou

some idea of how intimidating and stressful that is, |
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1 got a cost quote on what it would cost to do to the

2 two lagoons what Bobella suggested. | will let you

3 verify what it says.

4  HEARING OFFICER JACKSON: Would you like to mark
5 this as an exhibit?

6 MR.CORY: | wasnot going to leaveit, but you

7 can. Do you want it?

8 MS. PERI: May | approach and review the letter?

9 HEARING OFFICER JACKSON: Sure.

10 MR. CORY: | didn't hear you.

11  MS. PERI: | would like to review Mrs. Glatz's

12 |etter.

13 MR. CORY: Bobellas?

14 MS. PERI: Yes.

15 MR. CORY: | have some notes on there. Just the

16 typed copy was what was on it when the meeting

17 opened.

18 HEARING OFFICER JACKSON: Let's go off the record
19 for one second.

20 (Discussion off the record.)

21  HEARING OFFICER JACKSON: We are back on the
22 record.

23  Ms. Peri was just examining the document that Mr.

24 Cory has been referring to as being prepared by

25 Bobella Glatz and passed out at a meeting between Mr.
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1 Cory and Illinois EPA representatives.

2 Isthere any response to the document, Ms. Peri?

3 MS. PERI: The State would argue that that

4 document has no foundation to support --

5 MR. CORY: Except what is coming.

6 MS. PERI: It doesn't appear that the Respondent

7 isasking for its admission into evidence. We have no

8 objection to his comments.

9 HEARING OFFICER JACKSON: Okay.

10 MR. CORY: Thisisthe same thing that the EPA has
11 been requesting all along, dewater the lagoons per the
12 regulations and then take out the bottom residue and

13 theclay.

14 Thereason | bring it up is because of the expense

15 involved, which | have constantly mentioned to

16 everybody. | got an estimate of the cost to do what

17 Bobella's suggestion was. The total is $260,000.00.

18 Now, if that doesn't scare the devil out of you, you

19 arebuilt alot different than | am.

20 HEARING OFFICER JACKSON: Isthat for both of the
21 lagoons?

22 MR. CORY: Both lagoons could be dewatered and the
23 dludge and dirt cleaned out of them, and the bottom

24 covered over, so that no water would repond for a

25 total of $260,000.00.
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1 HEARING OFFICER JACKSON: When did you obtain that
2 estimate?

3 MR.CORY: Theestimate is dated December the

4 18th, 1998. | had known al along that it was very

5 expensive, but | had never gone to the trouble to get

6 an estimate, and that's what it turned out to be. And

7 sothe cogt, of course, is very intimidating to me,

8 because | have proposed to the EPA many times, without
9 success, that | dewater those two ponds to the grass

10 and then cover the residue, which | could do without
11 cost, cash cost.

12 How would | doit? Because | have got a bulldozer
13 operator that wants one of the buildings that is still

14 on my farm. He would trade bulldozing for value of a
15 building and, obvioudly, it is not going to cost me

16 anything to siphon. So | want to siphon the liquid,

17 get rid of it on to the grassland. As soon as the two
18 lagoons are empty, bulldoze them over with dirt.

19 Sol maintain that there has been a considerable

20 amount of what, in my opinion, is highly unnecessary,
21 intimidating, and stressful harassment. | would like
22 very much to find some way for it to be discontinued.
23 | am skipping over, to save your time, several

24 instances of information that came to me that | think

25 was meant to be intimidating. Certainly, it was
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1 harassing, and it causes stress beyond imagination.

2 But al of the foregoing is only a partial list of how

3 it affectsme.

4 | want to point out that by far the most damage

5 done by the intimidation and harassment has been the
6 effects on our financial and marital situation. My

7 1985 net worth was 1,600,000. My bank approved a

8 financing package for my planned 1985 expansion, but
9 an EPA representative in January of 1985 contacted my
10 neighbor and solicited a complaint, and while there
11 reveded confidential information about my expansion.
12 My neighbor used that information at the bank and

13 caused them to cancel my financing. He didn't want me
14 to expand. He had grandeur ideas of developing the
15 land across the road, but so be it.

16  But my cancellation of my financing plan led from
17 one thing to another, and it ended up in my filing for
18 bankruptcy. | have enough of afinancial statement
19 now that | couldn't borrow 5,000 bucks without

20 pledging my $5,000.00 burial life insurance policy. |
21 am just mentioning a partial list of the intimidating
22 and harassing experiences that, in my opinion, has

23 been purposefully used by the EPA to produce stress,
24 and that that stress has had a very pronounced effect

25 emotionally, mentally and physically.
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1 Certainly, the stress has affected my wife even

2 more severely than it has me. The stress has

3 essentially disintegrated our marriage. In addition,

4 there has been severe emotional and mental reactions,
5 and it has caused her physical deterioration since May
6 of 1985, to the point where she has had three knee

7 replacements and one hip replacement surgeries which
8 her doctor says stress has been the principle reason

9 she had to have those surgeries. She has also

10 developed lung, heart, and bronchial conditions

11 attributed to stress.

12 Thereisno way we will ever recoup what we would
13 have had if the EPA had stayed out of our lives, and
14 what makesit so sad to me isthat | have not ever

15 polluted. | do not intend to ever pollute. The

16 grassland below our lagoonsis a proper place to

17 dispose of liquid from those lagoons. | am

18 volunteering to do it in such away that no pollution
19 to McKee Creek will occur, and the solids will be

20 buried where they are to never cause any trouble to

21 anybody. Thank you.

22  HEARING OFFICER JACKSON: Do you have any
23 additional testimony in regards to the violations

24 dlleged in the People's complaint?

25 MR.CORY: No.
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1 HEARING OFFICER JACKSON: Do you have any other
2 witnesses to call today?

3 MR.CORY: Any what?

4  HEARING OFFICER JACKSON: Any other witnesses that
5 you wanted to call in your behalf?

6 MR.CORY: No.

7 HEARING OFFICER JACKSON: The State has an
8 opportunity to cross-examine you on your testimony.

9 MR.CORY: Okay. Good.

10 MS. PERI: Thank you.

11 CROSS EXAMINATION

12 BY MS. PERI:

13 Q Haveyou received any speciaized training in
14 collecting water quality samples or sediment samples?
15 A No, maam.

16 Q Haveyou received any speciaized training in
17 analyzing chemical compound concentrations in water
18 quality samples or sediment samples?

19 A Only that | have the address of the Peoria

20 lab used by the State where | send the samples.

21  Q Do haveyou any specialized training or are

22 you licensed in land surveying?

23 A Repesat, please.

24 Q Doyou have any specialized training or are

25 you licensed in land surveying?
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A Land survey?

2 Q Surveying, yes.
3 A | have been ahelper, but no.

4 Q Doyouhave any specialized training in

5 evaluating land drainage?

6 A Inthisparticular case, yes.

7 Q Whatisyour training based on?

8 A Working elbow to elbow with the ASCS

9 representative.

10 Q Ilamsorry. Whoisthat?

11 A TheAgricultural Stabilization Conservation
12 Board representative worked closely with me on this
13 plan, which was never materialized because of

14 disagreements.

15 Q That wasthe plan relating to when the hog
16 operation was or was to be in operation?

17 A Wasin operation and was to be expanded.
18 Q Sir,you havejust testified that in 20 years
19 there has not been a catastrophic overflow over the
20 top of the berms at the north and south lagoons?
21 A Correct.
22 Q Andyou said you were lucky?
23 A | think so.
24  Q You also stated that the overtopping of the

25 berms has not happened because you have siphoned the
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1 contents of the north lagoon on a couple of occasions?

2

3

A Twice

Q And you have acknowledged that that occurred

4 at the time that Mr. Brockamp observed the siphoning

5 which was April 17th, 1997, correct?

6 A That wasoneinstance.

7 Q Andwhat was the other instance?

8 A Approximately six or eight months ahead of
9 that.

10 Q Mr. Cory, you recognize, then, that if you do
11 not dewater the lagoons there will be an overflow?
12 A Possibly. That depends entirely on rainfall.
13 Q You have stated that you are lucky that there
14 has not been an overflow because you have dewatered,
15 correct?

16 A That was not my intent. | have been lucky
17 that the rainfall and evaporation rate have

18

19

20

21

22

23

24

25

coincided. That'swhat | thought | said.

Q Didyou intend to say that an overflow would
have occurred but for your dewatering on those two
occasions?

A | suspected that it might, or | would not
have siphoned.

Q You met with Mr. Brockamp on your property on

April 17th, 1996, didn't you?
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1 A If that'swhat the record shows, yes.

2 Q Andhetold you at that time that you should

3 not siphon the lagoon contents to what we have called
4 the unnamed tributary, to the west of the north

5 lagoon; isn't that right?

6 A True

7 Q AndyetonApril 17th, 1997, one year later,

8 the siphoned pipes were used to drain lagoon contents
9 to the unnamed tributary?

10 A Out of the north lagoon, not south.

11 Q Out of the north lagoon.

12 A May | add acomment? At that point, Dale
13 Brockamp and all people of the EPA, and asfar as |
14 know, still do, figure that the water in that unnamed
15 tributary is waters of the State. And it can't be.

16 Thereisn't even any water in that draw 60 to 70

17 percent of thetime. Thereiswater there when it

18 rains.

19 Q Whenthereiswater inthat waterway, Mr.
20 Cory, which direction does it drain?

21 A Thedrainageisto McKee Creek. But it has
22 to go through a half mile of grassto get there, which
23 | have State copies showing they call it a vegetative
24 filter.

25 Q Youreceived aviolation notice |etter dated
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1 October 1997 that related to the siphon pipe incident,

2 didn't you?

3 A | would say prabably so, yes.

4 Q Andyou did meet with the lllinois EPA about

5 that incident in Springfield, didn't you?

6 A [|don'tknow that it was about that incident,

7 but | have met with Springfield people several times,

8 and that probably came up.

9 Q Okay. I believeyou testified that you met

10 with the Illinois EPA in November of 1997, and that's

11 when you discussed Ms. Glatz's outline for proposed

12 resolution of this matter?

13 A | have proposed resolution of this matter by

14 siphoning and burying every time | have written or

15 talked with the EPA over the last four years.

16 MS. PERI: No more questions.

17 HEARING OFFICER JACKSON: Mr. Cory, any further
18 comments?

19 MR.CORY: No.

20 HEARING OFFICER JACKSON: Okay. You may step
21 down. Thank you.
22 (The witness left the stand.)
23 HEARING OFFICER JACKSON: Mr. Cory, you did refer
24 to two exhibitsin your testimony, Respondent's

25 Exhibit A, which was the map, the plat map, and then
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1 Respondent's Exhibit B, which was the diagram that we
2 referred to when Mr. Brockamp was testifying. Do you
3 wish to move that those be admitted into evidence?
4 MR.CORY: Sure.
5 HEARING OFFICER JACKSON: Doesthe State have any
6 objection?
7 MS. PERI: | am sorry? Two exhibits?
8 HEARING OFFICER JACKSON: A and B.
9 MS. PERI: B being the diagram?
10 HEARING OFFICER JACKSON: Yes.
11  MS. PERI: No objection.
12 HEARING OFFICER JACKSON: Okay. Those are so
13 admitted.
14 MR. CORY: Thank you.
15 HEARING OFFICER JACKSON: Thank you.
16  (Whereupon said documents were admitted into
17  evidence as Respondent's Exhibits A and B as of
18 thisdate)
19 HEARING OFFICER JACKSON: Mr. Cory, does that
20 conclude Respondent's case?
21  MR.CORY: | think so.
22  HEARING OFFICER JACKSON: All right. Doesthe
23 State have a case in rebuttal?
24  MS. PERI: The State would like to recall David

25 Ginder.
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1 HEARING OFFICER JACKSON: Mr. Ginder, | would just
2 remind you that you were earlier sworn in by the court
3 reporter, and you are still under oath. Please have a

4 sedt.

5 Go ahead, Ms. Peri.

6 MS. PERI: Thank you.

7 DAVID P. GINDER,

8 having been previoudy duly sworn by the Notary

9 Public, saith asfollows:

10 REBUTTAL EXAMINATION

11 BY MS. PERI:

12 Q Mr. Ginder, you have already examined

13 People's Exhibit Number 17

14 A Yes

15 Q Andinyour opinion thisfairly represents

16 thesite--

17 A Yes

18 Q --atissuetoday? | am going to approach

19 the exhibit and point out what is marked the unnamed
20 tributary of McKee Creek. Do you recognize thisline
21 right here to be the unnamed tributary of McKee Creek?
2 A Yes

23  Q | am pointing to what is marked so on the

24 exhibit.

25 HEARING OFFICER JACKSON: Mr. Cory, if you need to
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1 move to see, please feel free.

2 MR.CORY: | would like to see what -- | couldn't
3 seewhat --

4  MS. PERI: Canyou both see now?

5 MR.CORY: Yes.

6 Q (ByMs. Peri) Mr. Ginder, isthis unnamed

7 tributary to McKee Creek awater of the State?

8 A Yessitis

9 Q Why?

10 A It had water flowing through it at the time
11 of our visit in November of 1995.

12 Q Isthefact that there was water in that

13 tributary on that date enough to qualify it as a water
14 of the State?

15 A Yes

16 Q Why?

17 A Itiswatersof the State. | mean, it drains
18 through his property.

19 Q Isthere aguatic life that would grow or

20 prosper in that unnamed tributary?

21 A Yes

22 Q The Respondent has testified that what we
23 have marked as the unnamed tributary of McKee Creek
24 will serve as a vegetative filter strip on application

25 of the lagoon contents to that tributary. In your
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1 opinion, would the tributary serve as a vegetative

2 filter strip?

3 A Itwould uptake some nutrients, yes, but it

4 would not act as what we would consider a designed
5 vegetative filter strip.

6 Q Whatdoyou consider avegetative filter

7 strip?

8 A Wehave specific design criteriain Subtitle

9 E for such vegetative filter strips.

10 HEARING OFFICER JACKSON: Please keep your voice

11 up.

12 THEWITNESS: Okay.

13 Q (By Ms. Peri) Why, in this instance, would
14 the unnamed tributary not adequately serve a

15 vegetative filter strip under those requirements?
16 A Onesituation we have is we have flowing
17 water through this structure or this waterway. A
18 vegetative filter strip would not have outside water.

19 It would be required to be bermed off from entering.

20 Unnecessary, uncontaminated water would not be allowed

21 to be discharged to the vegetative filter strip.

22  Q Whyisthat?

23 A ltisuncontaminated. Thereisno sensein
24 adding more water than what the vegetative filter

25 could handle.
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1 Q Inyour opinion, arethere other factors that

2 would either allow or disallow the use of the unnamed
3 tributary for use as a vegetative filter strip?

4 A Our land application design criteriafor

5 applying livestock waste do not allow livestock waste
6 to be applied within 200 feet of a surface water. |

7 have observed water flowing through the drainage way,
8 therefore, that is within 200 feet of the surface

9 water. So aportion of this area was not suitable for
10 that purpose.

11 Q Inyour opinion, do the slopesin the area of

12 the unnamed tributary make that tributary consistent
13 with its use as vegetative filter strip?

14 A Couldyou repeat that, rephrase your

15 question?

16 Q Sure. Inyour opinion, do the slopesin the

17 areaof the unnamed tributary bear on your conclusion
18 asto whether this area may serve as a vegetative

19 filter strip?

20 A Theareasoutlying that drain to this are

21 very steep, and would be steeper than what would be
22 encountered in a vegetative filter strip.

23 Q Thenwhy are steeper slopes a problemin

24 setting up a vegetative filter strip?

25 A A vegetativefilter strip requires a minimum
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1 of two hour contact timein our design criteriafor

2 the water to be absorbed by the soil and the

3 vegetative material.

4 Q Andinyour opinion could the contents of the
5 lagoons if overflowing or discharged to the unnamed
6 tributary exceed that amount?

7 A Yes

8 Q Under what circumstances?

9 A Aswastestified earlier by Mr. Brockamp, he
10 observed 40 gallon a minute discharge, those two
11 pipes. That kind of flow would exceed the area that
12 he has available to absorb that kind of material.

13 Q Soonthedatethat he observed a discharge
14 to the unnamed tributary by the siphon pipes, the
15 unnamed tributary did not serve as a vegetative filter
16 strip in your opinion?

17 A No.

18 Q Why not?

19 A Itwasnot designed to uptake the material.
20 It wasthe existing flood plain or valley areathat is
21 around the unnamed tributary, and it was grass that
22 wasthere. It isnot intended, or setup, or designed
23 through engineering procedures to be designed as a
24 vegetative filter.

25 Q TheRespondent has also raised the issue of
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1 cattle occupying the area around, near, or above the
2 unnamed tributary. In your opinion, does the use of
3 that area by cattle in any way -- strike that.
4  Doesthe use of the unnamed tributary for grazing
5 purposes by cattle, in your opinion, impact whether
6 that unnamed tributary is a water of the State?
7 A No.
8 Q Whynot?
9 A | amnot sure of your previous question.
10 Could you --
11 Q Sure. Let measkit moresimply. Can cattle
12 and awater of the State occupy the same space?
13 A Cattle can pass-through awater of the State.
14 Q Sothefact that cattle may use or occupy the
15 space known as the unnamed tributary in any way change
16 thefact that that is awater of the State?
17 A No.
18 MS. PERI: Thank you. No more questions.
19 HEARING OFFICER JACKSON: Mr. Cory, any
20 cross-examination?
21  MR.CORY: Please.
22  HEARING OFFICER JACKSON: All right. Go ahead.
23 CROSS EXAMINATION
24 BY MR. CORY:

25 Q David, if | understood you right, are you
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1 aware of the elevation drop from the north end of the
2 property to where water enters McKee Creek?
3 A | know that water flows north to south. | am
4 not sure of the total drop.
5 Q Water flows south, but do you know how much
6 it drops?
7 A No, | am not sure.
8 Q From the north property line to McKee Creek?
9 A | amnot sureof that.
10 Q I thought | understood you to say that the
11 water flows too fast through this?
12 A Ithasa--
13 Q Huh?
14 A Yes, it would when you were siphoning it.
15 Q I mentioned, as| had the little plat map up
16 there before, that the total elevation drop from the
17 roadway on the north to McKee Creek, in my opinion, is
18 lessthan four feet?
19 A That'swhat you stated.
20 Q Whenitrans, and water is going to traverse
21 three quarters of amile and drop four foot, running
22 through grass, isit going to run fast?
23 A Reativetowhat? Relativeto running
24 through the woods?

25 Q Itisgoingto rain oneinch and fall in that
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1 unnamed tributary as well as the grassland down below,
2 but al of it is eventually going to drain south. Is

3 it going to drain fast?

4 A No,itisgoing to take awhilefor it to be

5 absorbed in the woods, and it is going to take awhile

6 to be absorbed and picked up by the grass. There will
7 be alag time when the water comes together and drains
8 through the drainage way.

9 Q Asaresult of that lag time and the water

10 moving slowly, the grass there is going to work very
11 much like a vegetative filter, yes?

12 A ltisgoing to provide some of that same

13 effect, yes.

14 Q Now, you mentioned Dal€e's report where he

15 specified that the siphons, the two pipes were

16 siphoning 40 gallons a minute?

17 A Idid.

18 Q I disagree with that volume, because of

19 personal experience. The volume out of an inch and a
20 quarter pipe should approximate how many gallons a
21 minute?

22 A | amnotsure.

23  MR.CORY: May I tell him?

24  HEARING OFFICER JACKSON: No.

25 Q (By Mr. Cory) But even though those two
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1 siphoning pipes were flowing 40 gallons a minute,

2 there has been no mention of water even leaving my own
3 property, let alone going on through the half mile of
4 grassto get to McKee Creek; isthat correct?

5 A | observedit flowing in my visit that day.

6 | assumed it flowed off your property.

7 Q Youfed quite surethat it left my property

8 and got into the grassland in the lower part of that

9 unnamed tributary?

10 A Yes

11 Q Didyougo al the way down to the confluence
12 with McKee Creek?

13 A No, I did not.

14 Q For two siphon pipesto siphon at less than

15 one-third the rate that Dale specified, would

16 certainly increase the value of it going through the
17 grass and the grass being a vegetative filter, would
18 it not, because the flow would be less than one-third?
19 A Increasethe value how?

20 Q By it going more slowly through the grass,

21 the vegetative filter would have a chance to act

22 better?

23 A That'strue.

24  MR. CORY: No more questions.

25 HEARING OFFICER JACKSON: All right, Mr. Cory.
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1 Ms. Peri?

2 FURTHER REBUTTAL EXAMINATION
3 BY MS. PERI:

4 Q Mr. Ginder, you previoudly testified that

5 there are problems with the use of the unnamed

6 tributary as a vegetative filter strip. In your

7 opinion -- | believe you testified that it was your

8 opinion, rather, that the unnamed tributary is not

9 constructed in away consistent with the guidelines
10 for vegetative filter strips; isthat correct?

11 A That's correct.

12 Q Itisnot consistent with slope guidelines

13 for such vegetative filter strips; is that correct?

14 A That's correct.

15 Q Isusing awater of the State as a vegetative
16 filter strip ever a possibility under the Illinois

17 Environmental Protection Act, as you understand it?
18 A No.

19 MS. PERI: No more questions.

20 HEARING OFFICER JACKSON: Any additional questions
21 for thiswitness?

22 MR.CORY: Yes.

23 RECROSS EXAMINATION

24 BY MR. CORY:

25 Q Inanswer tothelast question you said no.
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1 Thisgetsto be avery involved, avery involved case,

2 if you bring in the whole thing, because as a part of

3 my expansion plans | actually invited the EPA to my

4 farm to participate in a design for a manure disposal

5 system.

6 MS. PERI: | will object. Isthere aquestion?

7 HEARING OFFICER JACKSON: You had an opportunity
8 to give your testimony in this case, okay. If you

9 have a question for the witness based on Ms. Peri's

10 follow-up questions then --

11 MR. CORY: All right.

12 Q (By Mr. Cory) Areyou aware that at the time
13 that | invited the EPA to my farm | was asking their
14 help, January of 1985, and | would assume that you are
15 not aware that | invited them?

16 A | amnot aware of that, no.

17 Q Okay. Asaresult of that meeting --

18 MS. PERI: | will object. It has been asked and

19 answered and isirrelevant as Mr. Ginder did not have
20 any knowledge of that particular visit or

21 communication.

22  HEARING OFFICER JACKSON: | will sustain the
23 objection, and | will just remind you again, Mr. Cory,
24 that you need to limit your questions to the redirect

25 that was conducted by Ms. Peri.
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1 MR.CORY: No, theinformation has not been

2 brought out. | would be initiating new information,

3 sol giveup.

4  HEARING OFFICER JACKSON: Okay. Arewe finished
5 with this witness?

6 MS. PERI: Yes.

7 HEARING OFFICER JACKSON: The witness may be

8 excused.

9 (Thewitness left the stand.)

10 HEARING OFFICER JACKSON: Doesthe State have any
11 other witnesses in rebuttal ?

12 MS. PERI: No.

13 HEARING OFFICER JACKSON: Okay. Let'sgo off the
14 record for a second.

15 (Discussion off the record.)

16 HEARING OFFICER JACKSON: We will go back on the
17 record.

18 Wehavejust had an off-the-record discussion

19 regarding the filing of post hearing briefs. The

20 parties have agreed to aschedule. Before we get to

21 any closing arguments, | will go ahead and read that

22 schedule into the record.

23  Thetranscript of these proceedings will be

24 available from the court reporter by Friday, February

25 5th. The parties know to talk to the court reporter
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1 following the hearing regarding the availability of

2 that transcript. The Complainant's brief will be due
3 Friday, February 26th, and that should be in Mr.

4 Cory's hands by Friday, February 26th. So the mailbox
5 rulewill not apply.

6  The Respondent's brief will be due Friday, March
7 19th. And Mr. Cory, as| indicated to the

8 Complainant, that means the brief should be in the

9 hands of Ms. Peri by 5:00 p.m., Friday, March 19th.
10 So it will need to be mailed in enough time to allow
11 it to get there by that date. Understood?

12 MR. CORY: (Nodded head up and down.)

13 HEARING OFFICER JACKSON: Okay. Complainant's
14 brief, reply brief, will then be due one week later on
15 Friday, March 26th. Inthat case sinceit isthe last
16 filing in the case, you can submit it by mail on that
17 date, if necessary. It does not need to beinto the

18 Board by that specific date, just mailed by that

19 date.

20 Okay. The State indicated that they would reserve
21 their closing argument for their post hearing brief.
22 Mr. Cory would like to make a statement as far as
23 hisclosing argument is concerned.

24 You may proceed with that at thistime.

25 MR.CORY: Thank you. Had | presented all of the
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1 datathat | had -- | shortcut for obvious reasons --

2 but | believe that the data | have, and what the EPA

3 has, shows that at least for closing these two

4 existing lagoons they can identify the grass pasture

5 land in the area below the lagoons as farm

6 agricultural land, which the code allows, and under

7 those circumstancesif | were to siphon five gallons a

8 minute for whatever time it takes so that it does not

9 run out into McKee Creek, | could dewater those

10 lagoonsin a matter of weeks, and then cover the

11 bottom residue, and all this would be closed. | would
12 liketo seethat done. Thank you.

13 HEARING OFFICER JACKSON: Thank you. Anything
14 further from either of the parties before we

15 conclude?

16 MS. PERI: No.

17 MR.CORY: No.

18 HEARING OFFICER JACKSON: Okay. Atthistimel do
19 want to ask again, are there any members of the public
20 present that want to make statements on the record?
21  Okay. Seeing none, | am required to make a

22 statement asto the credibility of witnesses

23 testifying today. The statement isto be based on my
24 legal judgment and experience, and accordingly | state

25 that | have found all of the witnesses testifying
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1 today to be credibile. So credibility should not be
2 anissue for the Board to consider in rendering a
3 decisionin this case.

4  Atthistimel will conclude the proceedings. It
5 isTuesday, January 26th, at approximately 4:40 in the
6 afternoon, and we stand adjourned. Thank you all.
7 (Hearing exhibits were retained by

8 Hearing Officer Jackson.)
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