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Respondent s.

The following is the transcript of a hearing
held in the above-entitled matter, taken
st enographically by Jennifer E. Johnson, CSR-RVR,
Li cense No. 084-003039, a Notary Public in and for
the County of Tazewell and the State of Illinois,
before Amy Muran Felton, Hearing Officer, at the
Fai rbury Fire Departnment, 320 West Locust Street,
Community Room Fairbury, Illinois, on the 8th day
of Novenber, A.D. 1999, conmencing at approxi mately

10: 00 a. m



10

11

12

13

14

15

16

17

18

19

20

21

L. A. REPORTING (312) 419-9292

PRESENT:

HEARI NG TAKEN BEFORE

I LLI NO S POLLUTI ON CONTROL BOARD

100 West Randol ph Street

James R Thonpson Center, Suite 11-500
Chicago, Illinois 60601

(312) 814-7011

BY: MS. AMY MURAN FELTON

APPEARANCES:

ALSO

LOPEZ & HARDI NG
BY: DAVID G HARDI NG ESQUI RE
Attorney at Law
134 North LaSalle Street, Suite 2204
Chicago, Illinois 60602
(312) 782-3039

On Behal f of the Conpl ai nants.

THOVAS M SHI ELDS, ESQUI RE
Attorney at Law

123 West Main Street
Lexington, Illinois 61753
(312) 365-8667

- and -

CUSACK, FLEM NG, G LFILLAN & O DAY
BY: DANEL G O DAY, ESQUI RE
Attorney at Law
124 Sout hwest Adans Street, Suite 520
Peoria, Illinois 61602
(309) 637-5282

On Behal f of the Respondents.

PRESENT:

M chael and Di ane Paw owski
Davi d Johansen

Troy Quinley



22

23

24

10

11

12

13

14

15

16

17

18

19

MEMBERS OF THE PUBLI C WERE ALSO PRESENT

L. A. REPORTING (312) 419-9292

| NDEX
W TNESSES FOR THE COMPLAI NANTS:
M CHAEL PAW.OWSKI
Di rect Examination by M. Harding
M ALAN SNEDDEN

Di rect Examination by M. Harding
Cross-Exani nati on by M. Shields

JOHN YERCGES

Di rect Examination by M. Harding
Cross-Exani nati on by M. Shields
Redi rect Exami nation by M. Harding

M CHAEL PAW. OWSKI

Cont'd. Direct Exam nation by M. Harding
Cross- Exani nati on by M. Harding
Redi rect Exami nation by M. O Day
Recross- Exam nation by M. O Day

DI ANE PAW. OWSKI
Di rect Examination by M. Harding
Voir Dire Exam nation by M. O Day
Cont'd. Direct Exam nation by M. Harding
Cross- Exani nati on by M. O Day

W TNESSES FOR THE RESPONDENTS:

ROBERT WALTER, JR

Page

16

26
47

52
72
93

100
220
264
270

271
282
283
291



20

21

22

23

24

10

11

12

13

14

15

16

Di rect Examination by M. O Day
Cross-Exani nati on by M. Harding
Redi rect Exami nation by M. O Day

L. A. REPORTING (312) 419-9292

SHARON WALTER

Di rect Examination by M. Shields
Cross- Exani nati on by M. Harding
Redi rect Examination by M. Shields

M CHAEL WHI TE

Di rect Examination by M. Shields
Cross- Exani nati on by M. Harding

BRENDA DeFRI ES

Di rect Examination by M. Shields
Cross- Exani nati on by M. Harding
Redi rect Examination by M. Shields

KEVI N RYAN

Di rect Examination by M. Shields
Cross- Exani nati on by M. Harding

PATRI CK PRATHER

Di rect Examination by M. O Day
Cross- Exani nati on by M. Harding
Redi rect Exami nation by M. O Day

M CHAEL FRI CKEY

170
201
214

Page

313
331
335

339
351

355
366
373

376
386

387
407
408



17

18

19

20

21

22

23

24

10

11

12

13

14

Di rect Examination by M. O Day
Cross-Exani nati on by M. Harding
Redi rect Exami nation by M. O Day
LARRY QUI NLEY

Direct Examination by M. Shields
Cross-Exani nati on by M. Harding

L. A. REPORTING (312) 419-9292

TROY QUI NLEY

Di rect Examination by M. Shields
Cross- Exani nati on by M. Harding
Redi rect Examination by M. Shields
DAVI D JOHANSEN

Di rect Examination by M. O Day
Cross- Exani nati on by M. Harding

COVPLAI NANTS' EXHI BI TS:

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER 11
NUMBER 12

O~NO OIS WNPE

= ©
o

410
423
429

431
439

Page

439
444
452

456
494

120
278
128
284
101
158
159
160
161

131



15

16

17

18

19

20

21

22

23

24

10

11

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER

L. A. REPORTING (312) 419-9292

RESPONDENTS'

NUMBER
NUMBER
NUMBER
NUMBER
NUMBER
NUMBER

13
14
15
16
17
18
19

EXHI BI TS:

1
2
3
4
5
6

131
163

17
139
367
368
447

Page

179
179
321
364
427
458



12

13

14

15

16

17

18

19

20

21

22

23

24

L. A. REPORTING (312) 419-9292

HEARI NG OFFI CER FELTON: Good norni ng and

wel come. My nane is Amy Miuran Felton. | amthe
Hearing Officer with the Illinois Pollution Contro
Board. | have been assigned to preside over this
hearing today in the matter of M chael R Paw owski
and Di ane K. Pawl owski versus David Johansen and
Troy Quinley, individually and doi ng busi ness as
Benchwar mers Pub, |ncorporated, docketed by the

Pol l uti on Control Board as PCB 99-82.
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Today i s Monday, Novenber 8th, 1999, and
it is approximately ten o'clock in the norning. |
note for the record that there do appear to be
menbers of the public and/or w tnesses here today at
this hearing with us. This hearing was schedul ed
and will be governed in accordance with the Illinois
Envi ronmental Protection Act and the board's
procedural rules; specifically, Sections 101.220 and
101. 221 of the board's procedural rules regarding
hearings will apply to these proceedings. In
addition, Sections 103.200, 103.202, and 103. 203
regardi ng the conduct of hearings and enforcenent
proceedings will also apply to this hearing.

This hearing is intended to develop a

record for review of this enforcenment natter by the

L. A. REPORTING (312) 419-9292

entire seven-menber Pollution Control Board. Wile
you nay already be aware, | remnd you that | will
not be deciding this case. Rather, it is that
seven- nenber board that will be deciding this
matter. They will review the transcript of the

proceedi ngs and the renmi nder of the record,
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i ncl udi ng any post-hearing briefs, and decide this
case. M job strictly is to ensure that an orderly
hearing and a clear record is devel oped so that the
board can have all the proper information before it
so that it can decide this matter. After the
hearing, the parties will have the opportunity to
submit post-hearing briefs. These, too, will be
consi dered by the board.

All witnesses will be sworn and subject to
cross-exanination. The parties nay ask a question
of any witness. Any question also may be asked by
the hearing officer for the sake of clarification

Before we begin today, | would like to ask
i f anyone has any questions?

MR. HARDI NG Yes, | have one question.
HEARI NG OFFI CER FELTON:  Sure.
MR. HARDI NG  Have you determ ned -- David

Har di ng, for the record. Have you determ ned the

L. A. REPORTING (312) 419-9292

9
timng for the trial briefs?
HEARI NG OFFI CER FELTON: No. | thought what we
would do is at the end of this hearing, we'll go off

the record briefly and discuss if the parties want
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to submit such briefs, and we can establish a
schedul e that's reasonable. Usually the transcript
is available within seven to ten days after hearing,
depending on the length of this hearing, and we can
then schedul e the post-hearing briefs to be
submitted.

Okay. Great. | guess now, can the
parties identify thenselves, first starting with the
conpl ai nant s?

MR, HARDING My nane is David Harding. |
represent the conplainants, M chael and Di ane
Paw owskKi .

HEARI NG OFFI CER FELTON: The respondents?

MR, SHIELDS: |'m Tom Shields, and | represent
Benchwar mers Pub, IIllinois corporation, and David
Johansen, who's sitting i mmediately to ny right, and
Troy Quinley.

HEARI NG OFFI CER FELTON: Great. Before we
proceed with opening statenments, | would like to

deal with any outstanding or prehearing notions at

L. A. REPORTING (312) 419-9292
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this time. To ny know edge, we do not have any
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out standi ng nmoti ons pending; but if the parties feel
that there's anything they need to discuss at this
time before we begin, please raise any of those
notions at this tine.

MR, SHI ELDS: Only with regard to the
vi deot ape.

HEARI NG OFFI CER FELTON: Okay. And that is?

MR. SHIELDS: That's considered to be an
out standi ng nmotion, to excl ude.

HEARI NG OFFI CER FELTON: | think what we'll do
is deal with that, the question and issue of its
adm ssibility. |Is that what you're raising?

MR. SHI ELDS: Yes, uh-huh.

HEARI NG OFFI CER FELTON: | think if that's your
concern, we will take that as we proceed with the
conpl ai nants' case, as | presune they'll be noving
to admit it at that tinme. |Is there anything el se?

MR. HARDING No. There is an assunption
there, though, that 1'mgoing to be able to figure
out the videotape nmachine and that is not ensured.

HEARI NG OFFI CER FELTON: Okay. Well, we'l
have to deal with that as we proceed.

MR. HARDI NG Okay. W have a slight change in

L. A. REPORTING (312) 419-9292
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the representation of ny client.

HEARI NG OFFI CER FELTON:  Okay.

MR. HARDING |'Il give you the new cards

HEARI NG OFFI CER FELTON: The change is noted of
your affiliation with Lopez and Hardi ng.

MR, SHIELDS: Right. W are now a firm sane
| ocation, sane tel ephone, sane fax.

HEARI NG OFFI CER FELTON: So noted. M. Harding
is now affiliated with the firm Lopez and Hardi ng,
with the same address and phone nunber.

MR, SHI ELDS: And at ny age, | think it's
appropriate to note that I amthe junior partner

HEARI NG OFFI CER FELTON: Great. W can proceed
now wi th the conpl ai nants' openi ng statenent.

MR, HARDI NG  Very briefly. 1In 1993, M chae
and Di ane Pawl owski purchased 105 West Locust, and
bet ween 1993 and 1998, they have rehabbed the second
floor of that building and turned it into a living
space, approxi mately 3300 square feet. They noved
inin March of 1998; all was quiet. In April of
1998, the property was purchased on contract by the
respondents here. The respondents comenced
renovation of -- I'msorry. 101-103 West Locust was

purchased by the respondents on a contract, and they

L. A. REPORTING (312) 419-9292
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proceeded to alter the building for the purpose of
installing a pub.

We'll get to all of the individua
transactions by way of testinony, but the salient
poi nt and that which brings us here today is that
comenci ng with the opening on June 29th of 1998,
Benchwar mers becane a nui sance, specifically a noise
nui sance. And that nuisance renmins unabated, and
that is why the conplaint in this matter was fil ed;
that is why we are here today for hearing.

We are proceedi ng under Sections 24 and 25
of the Environnmental Protection Act, formerly cited
as 415 Illinois Conpiled Statutes, 5/24 and 5/ 25,
under the standards set forth in Section 33(c) of
the act, formal citation 415 ILCS 5/33(c). And we
are seeking relief as set forth in Section 42 of the
act, formerly cited as 401 5 ILCS 5 -- 5/42.

There's very little nore that | can say
that would be informative, so | believe it would be
appropriate for nme just to go into bringing
Wi t nesses before the hearing.

HEARI NG OFFI CER FELTON: COkay. First, let's

have the respondents -- M. Shields would like to
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t he conpl ai nants' case in chief.

MR. SHI ELDS: Thank you. | believe what this
case is going to come down to is verification of
facts. O course, we're going to be dealing with a
search for the truthfulness with regard to the
allegations. | note just offhand that in the
interrogatories, the conplainants have al ready
i ndicated that the date they first acquired an
interest in the building was March 17th, 1995, and
not in 1993. But the question at issue from our
standpoint is the reasonabl eness of this entire
matter that is before the hearing officer and before
the board: What reasonabl e expectations did the
Pawl owski s have in noving into a commercial zone;
what expectation of noise level did they have in
nmoving into a comercial zone?

They chose to develop a residence in a
commercial zone, one that had a long history of a
variety of uses by commercial enterprises. And
believe this is an issue that is at the crux of --

it is significant in order to make a deterni nation
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violation emanating in a conmercial zone.

The search for truthful ness, as | say,
L. A, REPORTING (312) 419-9292
14
will go to the specific allegations that have been
made by the Pawl owskis and basically what -- what
was their notive in nmeking these allegations. W

intend to prove that this is a spite case, that
there really is no foundation for the allegations
that there is a noise violation under the code, and
that will be the basis of our case.

HEARI NG OFFI CER FELTON:  Thank you.

MR. SHI ELDS: Thank you.

MR. HARDING  Very briefly, | stand corrected.
| checked the deed, and it was, in fact, 1995.

HEARI NG OFFI CER FELTON:  So not ed.

MR. HARDING It's Monday norning.

HEARI NG OFFI CER FELTON: Now we wi |l proceed
with the conplainants' case in chief. M. Harding,
how many wi tnesses do you intend to call today?

MR. HARDI NG  Four.

HEARI NG OFFI CER FELTON: Four. You can proceed



19

20

21

22

23

24

10

11

12

13

14

15

16

with your first wtness.

MR. HARDING | would like to call Al Snedden.
M. Snedden? Actually, M. Snedden, why don't you
stay right there for the nonent, and | would like to
show you a vi deotape. Just a second.

HEARI NG OFFI CER FELTON: | think what we'll do,

L. A. REPORTING (312) 419-9292

15

M. Harding, is if you' re going to be using the
vi deotape in any capacity, we should lay the
foundati on and enter that into evidence.

MR. HARDI NG  The foundation -- well, let ne
ask a prelimnary question. Did you visit the
Paw owski s on October 23rd?

MR. SNEDDEN:. October 23rd of 1998, yes,

MR. HARDING At that time were you videotaped
at the prem ses?

MR. SNEDDEN: Yes, | was.

MR, HARDING Okay. |1'mgoing to show you a
vi deotape, and | amgoing to ask you if that's a
vi deot ape of yours.

MR, SHIELDS: At this tinme, | would object to

the usage of the videotape as evi dence.
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HEARI NG OFFI CER FELTON: M. Harding, |'m going
to ask that you lay the foundation for adnmitting
this into evidence. Just by the nere fact that this
Wi tness was videotaped -- | want you to establish

the foundation for admitting this and for use.

MR. SHI ELDS: Can we have the videotape turned
of f until --

HEARI NG OFFI CER FELTON: Yes, please turn it

L. A. REPORTING (312) 419-9292
16

of f.

MR. HARDING |I'msorry, is it -- |
i nadvertently hit go.

HEARI NG OFFI CER FELTON: | want to make sure
that this is properly admtted, if it can be. And

if so, you need to establish a chain of custody, who
devel oped the tape, all the proper questions before
we use it in this hearing, if at all

MR, HARDING Wl |, that being the case, |
woul d have to call M chael Pawl owski. And | would
ask that | call himfor this limted purpose and
recall himlater, if that would be okay.

HEARI NG OFFI CER FELTON: That's fi ne.
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MR. HARDI NG M chael Paw owski
(Wtness sworn.)
M CHAEL PAW.OWSKI
havi ng been duly sworn by the court reporter
testified upon his oath as foll ows:
DI RECT EXAM NATI ON

BY MR. HARDI NG

Q Your nanme, sir?
A M chael R Paw owski .
Q And where do you reside?
A 105 West Locust, Fairbury, Illinois.
L. A, REPORTING (312) 419-9292
17
Q Okay. Before you is a videotape machi ne.
There is a videotape in it?
A There is a videotape in that machine; that

is correct.

Q Did you place that videotape in there?

A Yes, | did.

Q And did you videotape all that is on that
machi ne?

A | nost certainly did.

Q O on that tape, rather. And | would Iike

to show you Conpl ai nants' Exhibit 15. Do you
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recogni ze that docunent?

A I nost certainly do. It is a description

of what is contained on the videotape that is in the

machi ne.

Q Okay. And has that videotape been in your

possession and control since the videos were taken?

A That vi deot ape has; yes, indeed.

Q And was it taken -- what kind of video
camera was it taken with?

A A JVC VHS C.

Q And does that -- that takes an
eight-mllineter C or VHS C?

A VHS C.

L. A, REPORTING (312) 419-9292

18
Q VHS C tape. And then was that
transferred --
A Yes.
Q -- for this purpose?
A | transferred it onto the tape that's in

t he machi ne.
Q So that it would then work in a VCR?

A Correct. For ease of use.
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Q And was that video canera equi pped with
sound?

A Yes, it was.

Q Okay. And is there sound included in this
vi deot ape?

A Yes, there is.

MR, HARDING At this point | would nove
adm ssion of the videotape.

MR, SHIELDS: | would continue with ny notion
to exclude based on the fact that the videotape, as
| reviewed it, had been edited, which is in
violation of evidentiary rules. It is also a form
of posed phot ography, which is a form of hearsay.
And for both reasons, the tape should be excluded as
bei ng i nadni ssi bl e as evi dence.

MR. HARDING | have no problemwith it, that

L. A. REPORTING (312) 419-9292
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-- the concept of editing. It was edited to put it
together so that it was all on one videotape because
it was taken on several VHS Cs.
BY MR. HARDI NG

Q Is that correct?

A That's correct.
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MR, HARDING As far as the posed, it is a
vi deot ape of an event, of several events. It is not
posed, it's not a recreation. It is a videotape of
the actual events as they occurred.

HEARI NG OFFI CER FELTON: Do you have any ot her
coments, M. Shields?

MR, SHIELDS: Yes. |If it's already been
admitted that the tape has been edited, that clearly
requires that the tape not be admtted into
evidence. It lacks authenticity. One portion of
the tape is supposedly shot in Cctober, then a
Decenber scene is shown; then we reverted back to
October. So it is clear that the tape has been
edited, that sonmething has been taken out. We don't
know what that is.

We have no ability to cross-exan ne a
tape. The scene is posed; it is in the formof a

deposition. W were not present for the questioning

L. A. REPORTING (312) 419-9292
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of M. Snedden, as an exanple. The tape is clearly
i nadmi ssi bl e.

HEARI NG OFFI CER FELTON: M. Hardi ng, how | ong
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is this tape?

MR. HARDING  All together, portions all taken
together it would be about 38 -- 38 m nutes.

HEARI NG OFFI CER FELTON: COkay. | think what |
would Iike to do is review the tape right now
wi t hout any questioning and make a decision after
taking a |l ook at it.

MR. HARDING Okay. Did you want to excuse all
the parties?

HEARI NG OFFI CER FELTON: Yes, actually |
would. | really would |like to take a |look at this
right now. | don't want to use it in the hearing if
for sone reason it's not --

MR, HARDING We'll give you the room

HEARI NG OFFI CER FELTON: Everyone give nme 38
mnutes or so to review W'Ill go off the record.

MR, SHIELDS: | not only have an objection to
the entire tape being allowed in, but then
specifically as to portions of it. So not only are
we going to have -- if you allowit in for any

reason, then I will have a continuing objection with

L. A. REPORTING (312) 419-9292
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regard to portions of the tape.
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HEARI NG OFFI CER FELTON: Okay. So noted.

(Wher eupon, the proceedi ngs were adjourned from
10:22 a.m to 11:00 a.m)

HEARI NG OFFI CER FELTON: We'll proceed back on
the record. Thank you for your patience in allow ng
me to take a | ook at the conpl ai nants' videot ape
that they are attenpting to admt into evidence.

I note for the record that it is separated
into several segnments of time, and my concern with

adm tting the whole tape whol eheartedly at this tine

is that | want a foundation -- if it at all can be
established -- to be established for each segnent.
Specifically, there seemto be a few -- at |east one

or two segnments with one of the party w tnesses on
that and anot her witness in the videotape.

Then the rest of the segnents are just --
are calibrations, alleged noise calibrations, and
there will need to be a foundation established for
each one of these segnments in order for the board to
consi der them

We're belaboring this a little bit, but |
think that that's warranted in order for the board

to consider the segnments in its record. So what |

L. A. REPORTING (312) 419-9292
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think we will dois if M. Harding wants to proceed
with his first witness and he wants to use the
segnment that -- | believe in this case, one of your
witnesses is in the videotape, we would -- right now
what we have started to establish is that the party
wi tness, which is M. Paw owski, was the

vi deogr apher; but we need to proceed with
establishing foundation that the witness in the tape
is, indeed, the wtness.

And | need the foundation laid for us to
even adnmit this particular segnent as it relates to
that witness. Then we can deal with this
pi eceneal .

| also note that, M. Shields, you can
continue to maintain your objections and --

MR. SHI ELDS: Yes, | do so.

HEARI NG OFFI CER FELTON: -- so note those. But
we will start at |least with seeing where the
conplainants can lead us to in this tape, and just
proceed accordingly.

MR. HARDING Call Al Snedden.

HEARI NG OFFI CER FELTON: M. Harding, | also
ask that -- you referenced Conpl ai nants' Exhi bit

15. | ask if you can establish a foundation, since

L. A. REPORTING (312) 419-9292
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you'll be referring to this in these segnents. |Is
this what you'll be using as establishing the
vari ous segnments?

MR, HARDI NG  The docunent is sinply an index
to Exhibit 15, which is the videotape, and submtted
as part of it.

HEARI NG OFFI CER FELTON: Okay. Can you
establish who has prepared this and requested that
this be admitted at this time so we can use this as
a foundation, if at all?

MR. HARDING | believe that M. Paw owski
testified that he had prepared this. |s that
correct; did you prepare this?

MR, PAWLOWSKI: | prepared the timing. The
adm nistrative, putting the tines on that docunent
in our conputer, was done by Di ane.

HEARI NG OFFI CER FELTON: | al so note that,

M. Pawl owski, you're still under oath, and you will
be during this hearing.

MR, PAWLOWSKI :  Okay.

MR, SHI ELDS: Well, | would object to Exhibit
15 based -- based upon it being hearsay. The

parties who are shown on the tape are all present
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made on the exhibit are self-serving, prejudicial
and Exhibit 15 sinply should not be allowed into
evi dence.

MR, HARDING | would note that all testinony
by a party is generally self-serving. It's not a
valid ground for an objection. It goes to proof of
a condition which existed at its tine. | don't know
that it's prejudicial. | don't see any prejudice in
it, and no particular prejudice is alleged.

HEARI NG OFFI CER FELTON: | will admit Exhi bit
15 to the extent that it is going to be used as an
i ndex for this videotape, if the videotape is

admtted. The comments on the right under

"Background" which, | believe, is providing sone
sort of narrative as to the, the day, | -- those
will not be adnmitted. And what | will do is redact

those statenents in there. Oherw se, the actua
description of the date and the all eged song that
was playing at that tine.

MR. SHI ELDS: W al so have the conplaints
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i mediately to the right of the date and time which
is also prejudicial and concl usionary, nature of
hear say, | acking foundation, and obviously posed in

the form of evidence. OCbject to all those.
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HEARI NG OFFI CER FELTON: Wi ch particular --
I"'mreferring to the, the --

MR. HARDI NG  New York Legs?

HEARI NG OFFI CER FELTON: The part under
"Background. "

MR, SHI ELDS: Well, as an exanple, Diane's
testi mony shown on 12/20/98. It was Diane's
testi mony; Di ane should be testifying, and we should
not be dealing with any segnment of the tape that is
considered to be her testinobny. That's why | have a
continuing objection with regard to this entire
tape, is that you're allowing into evidence a tape
to which these three folks can testify to the facts
if they actually existed.

HEARI NG OFFI CER FELTON: Do you have a response
to that, M. Harding?

MR. HARDING W' re tal king about videotapes of

an event -- of a reaction to an event, and any
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reaction to an event is a generally accepted
exception to the hearsay rule. And for that reason,
| don't believe that the objection is valid.
HEARI NG OFFI CER FELTON: |1'm going to again,
like I'"ve stated, | will admt Conplainants' Exhibit

Nunmber 15, only for the sole purpose of using this
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as an index to this, to this videotape.

The only part that will be admtted into
evidence is the section on the left part that
i ncludes the tine segnents beginning with 00 through
35, and the | abel -- the section underneath the
"Label " which includes the date and the tine and
the -- just the description underneath "Label."

The section on the far right will not be
i ncluded and will be redacted fromthe exhibit and
wi |l not be considered by the board at this tine.
So we'll be using this solely as an index. And
wi |l ask the conplainants to proceed with their
case.

(Wtness sworn.)

M ALAN SNEDDEN
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havi ng been duly sworn by the court reporter,

testified upon his oath as foll ows:

DI RECT EXAM NATI ON

BY MR. HARDI NG

Q

>

> ©O

Q

Q

>

Q
A

Your name is?
Al an Snedden.
S-n-e-d-d-e-n?
Yes.

It's actually M Al an?
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Yes, is it.

A-1-a-n?

M Al an Snedden, S-n-e-d-d-e-n.
Okay. And where do you work, sir?

| amwith a firmcalled Managenent

Recruiters in Normal.

Q

A

Q

M chael

hi nf

A

Q

I's that incorporated?

Yes, it is.

Through that firm are you associated with
Pawl owski, one of the conplainants here?

Yes, | am

And in what way are you associated with



14

15

16

17

18

19

20

21

22

23

24

10

A M chael works for -- with me and for me at
t hat place of business.

Q And how | ong has he worked for you?

A Approximately five and a half years.

Q Cont i nuously?

A Yes.

Q And what does Management Recruiters do?

A We are a professional recruiting firm
whereby we recruit individuals, professionals for
our client conpanies that are principally Fortune

500, Fortune 1,000 conpani es | ocated throughout the

L. A. REPORTING (312) 419-9292
28

country, and -- but nostly in the M dwest.

Q Now, are you -- in your capacity of
working with M chael, have you becone famliar with
hin? Do you socialize with hinf

A Absol utely. Yes.

Q Okay. You pretty nmuch know each other in
the sense that people do know each other who
converse?

A Yes. Yeah, we do not socialize a |ot, but

certainly at work I've come to know M ke quite well
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Q Okay. You know, feel that you could
descri be M chael ?

MR. SHI ELDS: Objection.

MR. HARDING | haven't asked himto describe
M chael. | asked him --

MR, SHIELDS: It's a |eading question when
you're going on to describe Mchael in your
questi on.

MR. HARDING | wasn't going on to describe
M chael in ny question

HEARI NG OFFI CER FELTON: Pl ease, M. Harding,
why don't you proceed with the question. Let's see

where yo

u're going.

BY MR. HARDI NG

Q

adequat e

M chael ?

L. A, REPORTING (312) 419-9292
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Do you feel that you know M chae
ly well to describe himby personality?
Yes.

Okay. And you have a working know edge of

Yes.

And that which is usual and normal about
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A Absol utely.

Q Now, have you ever had occasion to visit
the prem ses of 105 West Locust in Fairbury?

A Yes, | have.

Q And was that at the home of M chael and
Di ane Pawl owski ?

A Yes.

Q And when did you visit there?

A | was first there in -- approxinmately two
to three years ago before they had actually noved
there when it was under construction --

Q Okay.

A -- was the first tine.

Q And what did you observe there at the tine
when it was under construction?

A Well, it was a -- an environnent where the

L. A. REPORTING (312) 419-9292
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studs were basically up, the roons were divided, and
he was working on the wiring at the tine. And
seenmed to be rather inpressive, what he had started
there as a project, and very peaceful -- peacefu

visit for the twenty or thirty mnutes that we were
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there when M ke showed nme around.

Q Okay. Did you observe anything about the
nei ghbor hood and surroundi ng area?

A Not really. It was an afternoon. Seened
to be very peaceful and quiet that particul ar
afternoon. Didn't notice anything unusual, no.

Q And when did you next go to 105 West
Locust ?

A Approxi mately one year ago right now, in
| ate October of 1998.

Q Okay. Approximately what tine of day was
t hat ?

A That was on a Friday evening, later in the
evening. | arrived there 10:15 to 10: 30, stayed for
about an hour.

Q And at that time, what, if anything, did
you observe, first as to the construction?

A Well, of course, they had -- were noved in

at the tine so it was very nicely constructed,
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beauti ful apartnent, and so it was a place of
resi dence.

Q And what did you observe, if anything,
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about the surroundi ngs?

A | -- by surroundings, | gather you nean
anything in -- outside the apartnent? It was a very
noi sy environnent.

Q And in the apartment?

>

Yes. Very noisy in the apartnment.

Q Okay. And what did you hear?

A A noise conming fromthe east wall of their
apartnent, very loud music, incredibly |oud
actually, and rather intolerable alnmpst to even have

a conversation in the room

Q And at that tinme were you videot aped?
A Yes, | was.
Q And did you make comrents in that

vi deot ape?
A Yes, | did.
Q Now, were there any observations that you
recall that you nmade as to specific nmatters?
Do you recall any observations of the arns
of your chairs?

A Yes. | was sitting at -- well, as |

L. A. REPORTING (312) 419-9292
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wal ked t hroughout the apartnent, it seenmed like it
didn't nmatter where you went in the apartnent, the
noi se level was still very | oud.

As | sat in a chair in their kitchen area
with plush carpet in the particular dinette area
where | was sitting, | could feel vibrations in ny
feet, obviously conming fromthis -- this wall and

what ever was next to it. And then the arnms of the

chairs thenmselves, | could actually feel the
vi brations and the -- |like the beat of the nmusic in
the arns through the chair. | was anmazed,

absol utely amazed that sitting on carpeted floor in
a chair like that with -- and | even renenber,
think the chairs had a small pad on the top of the
chair, that | was getting that kind of vibration
just in sitting there.

Q What tinme was that agai n?

A That was sometime between 10: 30 and 11: 00
t hat eveni ng.

Q Now, did you at any time -- did you at any

time go to Benchwarners --

A Yes.
Q -- that evening?
A Yes.

L. A. REPORTING (312) 419-9292
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Q About what tinme was that; do you recall?

A It was right as | was leaving, 11:00 to
11:15, right in that time frame because | wanted to
be home by m dnight; so | know it was sonewhere
around there that | left.

When | went down to the street |evel,
stepped into the -- into -- wal ked through the door
and went into Benchwarnmers.

Q And what did you observe?

A Of course, sonme nusic was exceptionally
loud as | went in. And | basically stepped in maybe
six, eight, ten feet in the doorway, observed six or
eight individuals sitting around. It seened to be a
very quiet evening as far as nunbers of individuals,
and | guess this is really what -- what kind of
fl abbergasted ne was why all the loud rmusic with
literally six or eight individuals in that
establishnment. | turned around after standing there
maybe seven, eight, ten seconds at the nost, and
left.

Q Okay. Now, when you were in the
Pawl owski s' apartnent, were you able to hear any of
the words to the songs?

A Yes.
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Q And you could clearly hear the nusic?

A If I -- 1 don't recall the nane of the
song that was playing or songs that were playing
that evening while | was there, but | vividly
remenber that | could have had a sing-al ong.
could have sang along if | had known the particul ar
words to the songs.

Q Now, have you observed any changes in
M chael Pawl owski in the |ast year and a half since

June 29th of 19987

A Yes, | have.
Q And what changes have you observed?
A Well, Mke, | know, has conme to work on

Mondays with seem ngly sonme type of exterior problem
on his mnd.

MR. SHI ELDS: Objection. Unless the witness is
a psychiatrist, how woul d he know what he had on his
m nd?

MR. HARDING Didn't say he knew what he had on
his mnd. He said it appeared that he had sonet hi ng
on his mind. W'Il get to subject matter

HEARI NG OFFI CER FELTON: It's sustained. Let's
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24 trying to elicit, M. Harding.
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1 BY MR HARDI NG

2 Q Let's try and stay with just your

3 observations of M chael w thout any expl anation of
4 those observations. Wat, if anything, have you

5 observed since --

6 A Vell, 1've observed an individual who

7 seemingly is distracted, nore distracted than what |
8 would care for an enployee to be distracted. 1've
9 seen an individual who seemingly is |acking sleep
10 an individual who has other things on his nind than
11 -- than 100 percent of his work while he's there at

12 the office.

13 Q And did you ever ask M. Paw owski about
14 this?

15 A Yes, on occasions | have.

16 Q And why did you ask him about it?

17 A Because, as an enployer, |'m concerned

18 about individuals who cone in that front door on a
19 Monday norning with distractions and don't seemto

20 be as focused on their work as a supervisor feels
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t hey shoul d be.
Q Do you recall the first tinme that you

asked hi m about this?

A Sonetime probably a year and a half or so
L. A. REPORTING (312) 419-9292
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ago.

Q And did he respond to your question?

A Yes.

Q And what was his response?

MR. SHI ELDS: bjection. This is hearsay. The
conplainant is here to testify. |f he has problens,
he can so testify. But this is going to be
repetitive hearsay, very prejudicial

MR. HARDI NG  Goes to the fact that it was
said. Doesn't go to the -- we can even not consider
it for the purpose of the conditions as they
exi sted, but sinmply for the fact that it was said by

M. Paw owski at that tine.

HEARI NG OFFI CER FELTON: The objection is
overruled for the reason that it just goes to the
i mpact of that it was said, not to what was actually

sai d.
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BY MR. HARDI NG

Q So, what was sai d?

A Well, basically --

MR, SHI ELDS: Well, then | object based upon
foundation. | don't believe there's any testinony
as to the date when the conversation took place.

BY MR. HARDI NG
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Q Do you recall the date when the
conversation took place, the exact date?
A No, | don't.
Q Can you place it by season?
A Approxi mately spring of '98.
Q Okay. And was anyone el se present for the

conversation?
A No.

Q Just you and M ke Paw owski ?

>

Yes.

Q And what was sai d?

A No sl eep through the weekend because of
the |l oud noi se com ng through the wall, couldn't get
to sleep, and very, very frustrated, he was, about

coming to work in the kind of shape that he was due
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to | ack of sleep.
Q And, by the way, what tinme does

M. Pawl owski ordinarily start work on a weekday?
A Vel |, our office hours are 8:00 that we

start, but Mke's usually there nost often even

before | am about 6:30, 6:45 in the norning.

Q And why woul d that be?

A That's just Mke. Mke is a very
noti vated enpl oyee, a very notivated individual to

L. A. REPORTING (312) 419-9292
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get to work and get an early start on his norning.

Q Now, |'m going to show you a segnent of a
vi deot ape.

HEARI NG OFFI CER FELTON: M. Hardi ng, can we,
for purposes of -- can you turn it off for just a
second?

MR. HARDI NG  Sure.

HEARI NG OFFI CER FELTON: For purposes of the
vi deot ape and your Exhibit 15, is there a way that

we can actually number these segments so we can
refer to thenf

MR. HARDING | don't have a problemwith
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that. Just nunber them one?
HEARI NG OFFI CER FELTON: Yes. If you need --
MR, HARDING We'll just go straight down.
HEARI NG OFFI CER FELTON: Okay. Starting with

000, that woul d be segnent nunber one.

MR. HARDI NG Ri ght
HEARI NG OFFI CER FELTON: Starting with -- |
believe these are mnute segnents?
MR. HARDI NG Yes, those are ninutes.
HEARI NG OFFI CER FELTON: Starting with segnent
1: 50, that would be nunmber -- segnment two. Segnent
three will be minute 4:02. Segnent four would be
L. A, REPORTING (312) 419-9292
39
m nute 13:30. Segnment five is mnute 15: 36.
Segnent six is mnute 19:31. Segnment seven is
m nute 22:09. Segnment eight is mnute 25:39. And
segnment nine is mnute 30:25. And if |'m not

nm st aken, the |last segment is segnment ten, and that
is mnute 35.

MR. HARDI NG  Ri ght

HEARI NG OFFI CER FELTON: Good. | just want to
make sure we're clear on which segnent you're

referring to. So, if you could please refer to it
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by segments, then we can deal with its admissibility
at that tine.

MR. HARDING | would like to show you segnent
three of the videotape.

MR, SHIELDS: Well, | would continue to object
and object specifically to the taped portion
regardi ng M. Snedden because it is posed, and it is
in the formof a deposition with M. Paw owski
aski ng questions, M. Snedden responding to it, and
that is highly inproper and shoul d be excluded from
this hearing.

You have i mmaterial responses to
gquestions, and you have concl usi ons bei ng nmade by

M. Snedden. But it continues -- to just back up to

L. A, REPORTING (312) 419-9292
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a reason for excluding the entire tape is because it
is -- it is edited, and it is posed. And for those
reasons this entire tape should not be allowed, but
the specific segnent for the sane reason shoul d not
be al | owed.

HEARI NG OFFI CER FELTON: W --

MR, HARDING  Frankly, | can't deal with all of
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this by way of an objection. | just don't see the

validity of the objection. | didn't see it before,
| don't see it now, | won't see it the next tine
it's made.

But | woul d suggest an alternative, okay?
I"'mgoing to nove to admit the tape inits
entirety. | amalso, as a subsidiary notion, going
to move to admit the tape -- if the sound is found
to be offensive, to admit it without the sound or
wi thout -- | should say w thout the spoken words of
t he peopl e who appear on the tape.

HEARI NG OFFI CER FELTON: | -- like |I've already
mentioned and ruled, we will deal with the tape in
segnments, and | will ask that the conplainants
actually deal with each segnment -- because they are
separate, | want to deal with each one in a separate

f ashi on.
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Let's deal first with segnment three as
you're offering it at this tine. What | would like
to dois let's viewit and see whether or not you
can establish -- further establish the foundation.

Then 1'1l make nmy ruling as to the segnment at that
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tine.

MR. HARDING |If | nmay ask, | have not at this
time -- | have not yet noved to admit the tape or
any segnents of the tape, and | would ask that any
obj ections be held until | do nake such a notion.
Because otherwi se every tinme we deal with the tape,
we're getting an objection and there still hasn't
been a noti on.

HEARI NG OFFI CER FELTON: We will note
M. Shields' objections at this tine. And if we
can, | think that's fair, to refrain right now from
any further objections, which we will, of course,
allow you fully to object and, if you would like, to
cross-exanine this witness at that tine.

So let's proceed with segment three.

MR. SHI ELDS: Just for purposes of clarifying
the ruling, it's nmy understanding | would be in a
position to object to each segnent as it is --

HEARI NG OFFI CER FELTON: Yes, that is clear, as

L. A. REPORTING (312) 419-9292
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to each segnment as it's offered by the

conplainants. And | -- if there's any other
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objection you want to raise, it will be at that tine
when it's officially offered by the conpl ai nants.

MR. HARDING Bear with me for just a nonent.

HEARI NG OFFI CER FELTON: You're forwarding to
the segment, right?

MR. HARDING | beg your pardon?

HEARI NG OFFI CER FELTON: You're forwarding to
the segment ?

MR. HARDING No, we're actually in the segnent
at the beginning of it.

HEARI NG OFFI CER FELTON: Can you stop for a
second? |If this is the beginning of the segment, |
nmysel f have a concern with this -- what appears to
be sone sort of a noise calibrator that is depicting
-- allegedly depicting the noise.

The foundation needs to be laid for that.
And if it can be established, then fine. |If not,
we'll have to split this segment up even further.

MR. HARDING Well, the problemthat | have

with that is, as | say, |I'mnot noving even to admt
the segment as yet. |'mdoing a part of the
foundation. |'masking M. Snedden if he, in fact,

L. A. REPORTING (312) 419-9292
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is appearing on the tape. |1'mgoing to have to do
anot her part of the foundation with another
witness. 1'mgoing to have to do another part of
the foundation with yet another w tness. And
can't call themall three at the sane tinme.

So, | would prefer just to get through
this part of the foundation, if we could, and then
we'll nove on. This will be part of what we're
| aying a foundation for, the observations with the
instruments.

HEARI NG OFFI CER FELTON: That this witness can
testify to?

MR, HARDI NG This witness cannot testify to
the instrunents. He can testify to the fact. W'l
get to the instruments, | promise. Before we get to
the board itself, we will get to the instrunents.

MR, SHI ELDS: But to continue with ny
obj ection, what we are ending up doing is publishing
the tape without admitting it first. W're
reviewi ng the tape without having a specific ruling
on whether or not it is admi ssible in evidence.
We're going to be reviewing it when it is clearly
agai nst the evidentiary rules to allowit into

evi dence and --

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: | think, M. Shields,
a videotape can be admitted if proper foundation is
laid; and in order for that to be even attenpted to
be established, we need to give the conplainants the
| eeway here just to show us the tape.

| just wanted to point out to the
conplainants that this -- | have a concern about the
noi se calibration and whether or not that is
admi ssi bl e.

MR. HARDI NG  Ckay.

MR, SHIELDS: May | interject this? The
hearing officer has already reviewed the tape in
canmera, and it should be clear to the hearing
officer then that the tape is not conpetent evidence
to be allowed into evidence based on the fact that
it has been edited.

HEARI NG OFFI CER FELTON: That has been not ed,
M. Shields, and we'll proceed right now with this
segnment at this tine.

MR. HARDI NG And again, | would ask that any
obj ections be withheld until we get to the point
where we nove admi ssion on sonething because
otherwise we're just going to have this byplay over

and over and over.
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HEARI NG OFFI CER FELTON: All right. Please,
let's proceed now with no further objections
regarding the admissibility of this segment until it
has been offered into evidence.

(Wher eupon, the videotape was conmenced.)

MR. SHI ELDS: May we note for the record we're
continuing to watch a segnment which is not rel ated
to the one which is nunbered three of Exhibit 15.

HEARI NG OFFI CER FELTON: Doesn't look like it.

MR. HARDING No, this is related. |If you
like, I can fast-forward through this.

HEARI NG OFFI CER FELTON: That's what | woul d
prefer, actually, because this is not the point
that's relevant to this wtness.

MR. HARDI NG  Ckay.

HEARI NG OFFI CER FELTON: And we will note the
time on the recorder, on this segnent, that at which
time that the witness actually appears in the video
for purposes of denonstrating and ruling on whether
or not that segment is adm ssible.

MR. HARDI NG  The tine verification fromthe

television. Mwve it back just a little.
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HEARI NG OFFI CER FELTON: This is the first tine

that this witness appears in the tape?
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MR. HARDI NG Right, that he appears in
conti nuous sequence.

HEARI NG OFFI CER FELTON: We will note that the
tinme on this is 9:48.

MR. HARDING | beg your pardon? No, no,
that's the meter. That's the neter.

HEARI NG OFFI CER FELTON: Can you pl ease stop
that for a second?

MR. HARDING Certainly. The tine --

HEARI NG OFFI CER FELTON: These segnents,
segnment three starts at mnute 4:02, right?

MR. HARDING Yes. Tinme of day is at the
bottom though.

HEARI NG OFFI CER FELTON:  No.

MR, HARDI NG But you're at the neter.

HEARI NG OFFI CER FELTON: Let's confirmthis.
Segnent three begins at 4.02, but this witness does
not appear in segnent three until 9:48; is that

correct?
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MR. HARDI NG Yes, that's correct.

(Vi det ape comrences.)

MR. HARDING |'mgoing to stop the tape for a
moment .

BY MR. HARDI NG
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Q M. Snedden, is that you on the videotape?

A Yes.

Q And were you there at that tine and pl ace?
A Yes.

Q Oct ober 23rd, approximately eleven p.m --
A Yes.

Q -- of 1998? And the comments that appear

on this tape are your comments?
A Yes, they are.
Q Okay. Have your comments on this tape

been truncated or expanded in any way?

A No.

Q Okay.

MR, HARDING | am-- at this point, | am
finished with M. Snedden. | amnot, at this point,

nmoving to admit this segnment of the tape.

HEARI NG OFFI CER FELTON: Thi s segment.
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M. Shields, do you have any cross-exani nation for
this witness?
CROSS- EXAM NATI ON
BY MR SHI ELDS:
Q Well, with regard to what has al ready been
asked, you indicated that your enployee was com ng

in-- 1 believe it was on Monday nornings, he was

L. A. REPORTING (312) 419-9292

48

what ?  What was his condition?

A Typi cal ly, agitated.

Q You found this unusual ?

A Wth M ke, absolutely unusual.

Q And you say you know M ke wel | ?

A | believe | do after five and a half
years, yes.

Q And if you were inforned that on or about
July 12th, 1998, M chael Pawl owski nade this
statement to a police officer, "Sonmebody will be" --

MR, HARDI NG  Obj ection.
Q -- "witing a real fucking conplaint
pretty" --

MR. HARDI NG  Objection. Objection.
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HEARI NG OFFI CER FELTON: Pl ease state your

obj ecti on.
MR. HARDI NG  Hearsay. Pointless. Does not go
to cross-exam nation of this witness and was a

conveni ent opportunity only for an obscenity to be
uttered.

HEARI NG OFFI CER FELTON: M. Shields, do you
have a response to that?

MR. SHIELDS: Yes. M. Snedden clains that he

knows M chael Paw owski very well, that he was
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agitated on a Monday norning, and | think this
statement goes directly to the character of

M. Paw owski, and to find out if M. Snedden is
aware of the fact that this is somewhat typical of
M. Paw owski's character.

HEARI NG OFFI CER FELTON: | think, M. Shields,
this is sone sort of -- this information is
sonmet hing you can elicit fromthe actual party
Wi tness, M. Pawl owski, and | would ask you to
reserve doing that. At that time, | think, it would
be nmore easily worked into that particul ar wtness.

BY MR. SHI ELDS:
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Q Wul d you say that M. Paw owski being in
an agitated state is unusual, except for Monday
nor ni ngs evidently?

A Knowi ng M ke in the office, yes, it is --
that is unusual. 1've never really observed Mke to
be in that sort of state other than when sonething

was wei ghing pretty heavily on his nmnd. But --

Q Could it be a project that's weighing
heavily on his mind or --

A M ke -- Mke has to handle sone of the
heavi est, npst inportant projects in my office,
i ncluding a recent inplenmentation of a brand new

L. A, REPORTING (312) 419-9292
50

conmput er system because he had nore technical savvy
than 1. And M ke took that project from beginning
to end like a true chanpion and --

Q It's only on Monday nornings --

A -- trained everybody.

Q -- that he conmes in and is agitated; is
that right?

A Typically, it has been on Monday

nor ni ngs. And not every Monday norning; | never
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said every Monday norning. But it typically was on
Monday nornings after a weekend.

There were -- there were cases | recal
when he canme in during the niddle of a week early in
the norning in an agitated state.

Q And you indicated that you observed himin
the spring of 1998 in an agitated --

A | was asked to estimate the time frane.

Q That's your --

A My estimation was spring.

Q Best estimation was it was in the spring
of 1998? Do you recall the nonth of the year that
it was?

A No, | don't recall the first tine.

Q Was it six nmonths prior to the tinme that
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you were taped in their apartnent?
A I -- 1 would estimate it was approximtely
a half a year before | was taped, yes.
Q And were you in the apartnent any tine

prior to Cctober 23rd, 1998?
A Well, | testified that | was in that

conpl ex before it was a finished apartnent.
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Q And do you know when it was a finished
apart ment ?

A Not exactly, no.

Q Did they invite you up when they had
finished the apartnent?

A No.

Q What was the purpose for you conming to
their apartnment that --

A M wife and | were -- ny wife and | were
invited up to have a beer with M ke and Di ane.

Q You also indicated that it was difficult
to carry on a conversation; is that your testinony?

A There was a distraction that made
conversation a little unusual.

Q But when you say it's difficult, what do
you nean?

A Difficulty whereas if the, if the Coke
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machi ne turned on right now, we would be speaking a
little | ouder back and forth than we are now.
Q You clearly could hear the questions that

M. Pawl owski was asking you on the tape; is that
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correct?
A Yes.
Q And in conversational tones, you had no

problemin hearing the conversati on between yourself

and the Paw owski s?

A Well, the three of us were sitting -- at
that particular tine when | taped, we were sitting
at a table together.

MR. SHI ELDS: Not hing further.

HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have anything further?

MR. HARDING If | could have just a nonent
No, | have nothing further

Thank you, M. Snedden.

HEARI NG OFFI CER FELTON: Thank you very nuch
M . Snedden.

MR. HARDI NG Like to call John Yerges

(Wtness sworn.)
JOHN YERGES,

havi ng been duly sworn by the court reporter
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testified upon his oath as foll ows:

DI RECT EXAM NATI ON
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sound, no
Q

M. M chae

this case?

A

Q

>

Q
A

| ooked at

| i stened t

M. Yerges, could you state your name?
My nanme is John Yerges, Y-e-r-g-e-s.
And are you enpl oyed, sir?

I am

Sel f - enpl oyed?

| am sel f - enpl oyed.

And what do you do for a |iving?
" m an acoustical consultant.

And what is an acoustical consultant?
We consult architects and engi neers on
se, and vibration issues.

Okay. And you were contacted by

| Pawl owski, one of the conplainants in

Yes.

And did you perform any services for hinf
Yes.

And what did you do?

Vell, we -- | went to his residence and
the construction of the residence and

0 a noise problemthat he had been having
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with an establishnent next door

Q And did you note anything at that tine,
anything call your attention?

A Well, | noted that there was a substantia
anmount of noise, music coming through the wall into
hi s bedroom space and the rest of the residence as
wel | .

Q Okay. And did he show you any
sound- net eri ng equi pnent ?

A Yes, he had a pair of little sound neters
on a tripod that he had been using to neasure the

noi se | evel s.

Q Coul d you describe those neters?
A Yes, they were snall, relatively conmon
Type Il instrunents, Radi o Shack nodels that are

typically used to neasure dBa wei ghted | evel s,

B wei ghted | evels, and C wei ghted | evels.

Q And t hey have controls on the front?
A Yes.
Q And t hose controls neasure the hertz range

of what is heard or the sensitivity, or what?
A Well, they change the sensitivity so that
you get it into the correct nmeasurenment range, and

they al so change the scale on which you're

L. A. REPORTING (312) 419-9292
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mmc the frequency response of the human ear, so it

hears sounds essentially the way the ear does.
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scal e,

The C scale, for exanple, is a nore linear

the way a machi ne woul d hear without the

human frequency wei ghting characteristics.

Q

A

Okay.

I's there

a B scal e?

There is a B scale, rarely used, but

simlar weighting scale.

Q Okay. And did you observe the base or
anbi ent noise levels in the area?
A | did neasure the anmbient noise level in

t he bedroom on

they --

in the

traffic in the

typi cal

| evel s

one occasi on when | was there, and

absence of

noi se from next door or

street, anything of that sort, the

in the bedr

which is pretty quiet.

Q

and by way of your

Okay.

oom were 25 to 26 dBa,

Just to get a baseline on that --

own know edge and experience --

hear a little rocking comng fromthe tel evision

over there,

television stand, and there's a little

machi nery goi ng on around here?

A

Q

Yeah.

What

nm ght that

measure?
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A Well, this would be -- you know, typically
we m ght be neasuring sonmething on the order of 35
or 40 dBa in here, sonmething like this. It would be
substantially quieter than this in Mke's bedroomin
t he absence of intruding noise.

Q Now, did you take any sound readi ngs at
M. and Ms. Paw owski's home?

A | did take sone in the bedroom

Q And do you recall when that was?

A Yes. This was on Septenber 25th of '99, a
Sat urday ni ght, between about 9:30 and roughly
nm dni ght .

Q Okay. And what did you find?

A Vell, | found that the nusic fromthe
establ i shnent next door was clearly |ouder than the
anbient. The average |evels were up on the order of
10 dB | ouder, and the |ouder portions of the nusic
spi ked up to be about 20 dB | ouder than the anbient
in the bedroom

Q Okay. Now, when you say dBa, what does

t hat nean?
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A Again, the A scale is weighted.
Q First, it nmeans that -- the A at the end
is the A scale?
L. A. REPORTING (312) 419-9292
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A Correct. Decibels on the A scale, I'm
sorry.
Q Okay. So it's decibels?
A Deci bel s.
Q Now, is that tenth of a bel or 10 bels?
A Right. It's a tenth of a bel.
Q Tenth of a bel. Okay. And that -- what's
a bel ?
A We don't really need to get into an awful
| ot of detail here, but basically the decibel is the
basi ¢ nmeasuring unit of sound. |[It's been
established over many years that it's the standard

nmeasure of a sound |evel.

Q Okay. Now, what is the difference between
10 deci bel s and 20 deci bel s?

A Let's start at the bottom of the scale
roughly. Zero decibels at about 1,000 hertz is
typically about the threshold of hearing. Every

time you increase that |level by 10 dB, you've
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actually increased the sound energy by a factor
of 10.
Q 10 times?
A 10 tinmes as much sound energy. So there

is 10 times as nuch sound energy in a 10 dB I eve
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than there is in a zero dB level. And every tine
you increase it by another 10 decibels, you have
i ncreased the sound level by a factor of 10. 10
times as nuch. Now, to the --

Q So, let me just get this correct. |If
we're tal king about at the zero level, is
essentially zero detectable noise to the human ear
on the A scale?

A Correct. Roughly the threshold of
heari ng.

Q Okay. 10 decibels you run into baseline
of sound, where there's detectable sound, correct?

A Well, you can hear 10 decibels. Most

peopl e with normal hearing can hear at a level of 10

dBa. It would be a very faint sound, but, yes, it's

audi bl e.
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Q Okay. Then 20 decibels would be 10 tines

the noi se energy of 10 decibel s?

A The energy. It doesn't sound that way to
the human ear.

Q Well, we'll get to that.

A But, yes, it would be 10 tines the energy,
yes.

Q Then 30 decibels is 100 times the energy?
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A Conpared to 10 or conpared to zero?

Q Conpared to 10.

A Conpared to 10, 30 is 100 tines the
energy, correct.

Q So then 40 would be 1,000 tines?

A 1,000 tines.

Q 50 woul d be 10,000 tines the energy?

A Correct.

Q And so on up the scal e?

A Correct.

Q Now, what do we hear between 10 and 207?
What is the difference?

A Every time you change by 10 dBa, 10

deci bels, to the hunman ear it sounds about tw ce as
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loud. So if you went from 10 deci bels to 20
deci bel s, your subjective perception would be that
it sounds about twice as loud. |If you went from 20
to 30, your subjective perception would be that it
sounds about twi ce as | oud again.

Q Twi ce as loud as from20. 20 to 30 then
-- 20 sounds twice as |loud as 10, and then 30
sounds twi ce as |oud as 20?

A As 20, correct.

Q 40 sounds twi ce as |l oud as 307
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A Correct.

Q Now, can you tell nme a little bit about
the difference between | ow frequency sound and high
frequency sound?

A Low frequency sound, the things that
peopl e woul d be nost fanmiliar with would be |ike the
roar of a diesel engine, a truck exhaust. It's a
| ong wavel ength, |ow frequency. Tends to be a
little bit harder to stop with barriers and
materials of that sort.

Hi gher frequencies would be things like
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the jet of an air conpressor, the hiss of air com ng
out of a nozzle. Shorter wavelength's easier to

stop with a barrier.

Q Okay. What do you have to do to disrupt a
wave?

A Basically you have to put a nonporous
barrier of sone sort, a mmssive barrier in front of
it to stop that wave and reflect it.

Q At the lowend, if we're tal king about a
di esel, what kind of wavelength are we talking

about ?
A You get a lot of 63 hertz and 125 hertz.
So let's just pick 100 hertz there as being a
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typi cal average. The wavel ength there would be
between -- woul d be about eleven feet long at 100
hertz typically.
Q Okay. What woul d you have to do to
di srupt that wave, to cause it to block the sound?
A You can put a barrier, a solid barrier, a
wal |, sonething with fairly substantial nmass to it
to stop the wavelength and reflect it.

Q Sornet hi ng t hrough which the wave will not
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pass?

A Correct. It can't be a porous materia
like a screen where the air can literally pass
through. It has to be a nonporous naterial with
SOMEe NBsSsSs.

Q Okay. Now we're tal king about higher
frequenci es? Say, for instance, you nentioned the

air hose, | think?

A Yes, nozzle -- jet nozzle of an air
conpressor, for exanmple, has a hiss to it that is up
toward the higher end of our human heari ng.

Q Okay. What kind of wavel ength are we
tal ki ng about there?

A Well, the wavel engths there could be

anywhere froma foot to a few inches.
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Q Okay. And what would you then have to do
to block that?

A Well, there again, you need mass, and you
need a nonporous barrier. But as you get to the
hi gher frequencies, it beconmes nore inportant to

have no gaps or leaks. Even a very small hole will
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al I ow hi gh frequency noise to penetrate.

Q Okay. And does sound only express itself
by way of what you can hear?

A No. Actually, there's a bit of a
nm sconception there. Sound and vibration are
actually the sound phenonena. |It's a vibration and
el astic medium \When that vibration occurs in air
we refer to it as sound. But when that sane
phenonmena or vibration occurs in a solid substance,
we refer to it as vibration. But it's the sane
phenomena.

Q Okay. We just hear it because it vibrates
our eardruns?

A Correct. You can also feel it when it's
in a solid surface. Wat you're feeling, the
vibration in a solid surface is essentially the sane
nmechani cal phenonena as sound, but we refer to it as

sound when the vibration is in the air and vibration
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-- or that same vibration is in a solid substance.
Q Okay. And back to M. Paw owski's
equi pnrent, the two nmeters that he had, did you

conpare those to your equipnent?
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A Yes, | actually put a calibrator on those
two neters. | took a calibrator that | use just to
check and see whether or not his equi pment appeared
to be calibrated correctly.

Q What did you observe?

A | found that the one unit that he was
using was right on the button, calibrated at 94 dBa
exactly, and the other one calibrated at 93. So
they were within one dB of each other

Q And have you had occasion to -- let me go
to a different subject. How does exposure to sound
af fect peopl e?

A Well, obviously it depends on the |evel.
OSHA, for exanple, begins to -- OSHA suggests that
heari ng damage can occur over |ong periods at |evels
around 80 dBa or above, 85 dBa for --

HEARI NG OFFI CER FELTON: Can you define OSHA
for purposes of the record?

THE WTNESS: Oh, I'msorry. OSHA is the

Occupational Health and Safety Adm nistration.
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HEARI NG OFFI CER FELTON:  Thank you.
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Q Now, that's hearing damage?

A Yes. If you're a factory worker, people
who are exposed to hearing danage. Now, obviously,
annoyance can occur at a ruch | ower |evel than
that. This is actual damage to the hearing
mechani smthat they're concerned about. But
annoyance can occur any time that a new noi se source
creates noise that's higher than the ambi ent noise
to which you're used to.

That's essentially what -- when npst
peopl e conplain is when they have an environnent
that you're used to, and a new noi se source creates
some sort of an intruding sound or a level that's at
that | evel or higher. That would be the typica
nui sance conpl ai nt.

Q Okay. 1Is this entirely subjective, or is

there a |l evel at which anyone woul d be affected?

A Well, any -- obviously, there are levels
at which, you know, people becone -- a greater and
greater percentage of people would object. It's,

you know, nore of a statistical thing. The |ouder

the intruding noise gets, the |arger percentage of

L. A. REPORTING (312) 419-9292
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peopl e are going to object.

But the interesting thing you have to
remenber is people really tend to conpare nui sance
-- that they perceive nuisance as a conparison to
what the environnent was w thout the sound. In
ot her words, what was the anmbient wthout this
i ntrudi ng sound, and how much | ouder does it becone
with this sound?

For exanple, if you're in a very quiet
bedroom somewhere, and a clearly audible sound cones
through while you're trying to sleep, you would
percei ve that as nuch nore of a nuisance than if you
were in a noisy restaurant sonewhere and the sound
of that same |evel occurred.

So it's really a question of what is the
typi cal ambient that you becone used to in that
envi ronnent conpared to the intruding or nuisance
noi se.

Q Did you have a chance to observe the
headboard of M chael and Di ane Pawl owskis' bed?

A Il -- |1 did see it. It appeared as if
M chael had been attenpting to do sone noi se contro
on the headboard.

Q And what -- could you describe it?

L. A. REPORTING (312) 419-9292
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A Well, it |ooked Iike he had added sort of
a barrier. I1'mnot sure what the construction was.
It appeared to be sort of a plywood barrier with
absorptive material on it in an effort to try to
stop the noise frombothering himwhile he was
sl eepi ng.

Q What was the absorptive material ?

A I"'mnot sure. | don't recall exactly.
Looked like a foamor articulated foam but | don't
remenber exactly.

Q Okay. Could you assess, having observed
it and havi ng observed the sound that was coning in,
what possibly could have been the effect of using
t hat headboar d?

A Well, the difficulty in a situation |ike
this is that the sound fromthe space next door is
literally driving the entire wall. And by placing a
smal | encl osure around part of the bed, you can't
get much noi se reduction fromthat.

It's a -- it was a good try, but |
woul dn't expect, if we had done objective
nmeasurenents, to see a large difference there. It's

a few dB perhaps at the higher frequencies and not
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Q Okay. Because of the | onger wavel engt hs?
A The | onger wavelength, and it tends to

defract around it, the reverberant level in the room
reflecting off the other walls and such that you
probably woul dn't get rmuch at |ow frequencies. You
m ght get a little at highs.

Q Now, | neglected in the very beginning,
and | do apol ogize for this, sir, but could you tel
me a little bit about your educational background?

A Oh. | degreed fromthe University of
I1linois in theoretical applied nmechanics. | have a
bachel or's degree in engineering nmechanics, master's
degree in theoretical applied nechanics.

Then | began my apprenticeship for ny
father. He actually started the firmin 1964.
began my apprenticeship with himin 1967 and have
worked in the field ever since.

Q Okay. And what equi prment did you use to
calibrate M. Pawl owski's equi prment?

A | used a standard Bruel and Kjaer.

Q You're going to have to give spellings on
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t hose.
A That's a good one. B-r-u-e-1. | think

there's actually an um aut over the "u." And Kjaer
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is capital K-j-a-e-r.

Q Bruel and Kjaer, what is that?

A It's a Bruel and Kjaer calibrator.

Q Okay. |s there a nodel nunber?

A Yes. If | could renmenber it, 1'd tell you
off the top of my head, but | don't.

Q Do they make nore than one calibrator?

A They make a whole |ine of acoustical
measuring i nstrunments. They've been doing it for
many years and are considered the cream of the crop,
if you will, sone of the best in the world.

Q Wth those nanes, they would have to be.

Do you recall the last tinme prior to
calibrating M. Pawl owski's instrunents that your
cal i brator was calibrated?

A Well, | essentially calibrate the
calibrator every tinme | use it, making sure that it

mat ches with ny instrument. So, if there's a
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di screpancy between the two, it's either the
calibrator or the instrunent. |f they both agree,
then they're both right.
Q If they disagree, what is the process?
A Then you woul d have to figure out which

one i s wrong.
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Q How do you do that?

A Send them back to the factory, have them
checked.

Q When was the last time this particular
pi ece of equi pment was factory-checked?

A Probably | ast year. | would have to check
my records. |'mnot sure

Q Okay. At that time, which did it turn
out; was it the instrument or the calibrator?

A Actually, | don't -- | just check them
once a year. Actually, I've never had them show a
di screpancy, has never required calibration, never
requi red anything but a battery change. But | do
send them back once a year for maintenance.

Q But you do check them before each job to

check them agai nst each other?
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A Oh, yes. In fact, before and after each
measur ement .
Q Okay.
HEARI NG OFFI CER FELTON: O f the record.
(A discussion was held off the record.)
BY MR. HARDI NG
Q Have you, since comencing your

apprenticeship with your father, worked in any other
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field?
A Yes. Actually, | was -- | worked for ten
years with a firmcalled Industrial Noise Control
| was their -- essentially supervised their
engi neering. They called ne their manager of
techni cal services.

Then al so, after that, for United MG IIs
Acoustical Product Division; | was their nationa
techni cal sal es nanager, served as technical back-up
to sales essentially is what that neans.

Q But your career has been in sound?
A It's always been in sound, noise,

vi bration, yes.
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Q Okay. And have you ever testified before
the Pollution Control Board before?
A. Yes.

Q And when was that?

A Oh, if you're going to ask nme dates,
don't recall. But it would have been a couple years
ago, back --

Q How many tines?

A | can think of at |east two other

i nstances where |'ve actually testified in a

hearing, but |'ve done many, many environmental jobs
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involving the Illinois Pollution Control Board
regul ati ons.

Q Okay. And as | understand it, you nost
commonly cone in fromthe other end, working with
potential respondents?

A Usual |y when we' re doi ng an environnmenta
job, our role is to work for the -- for the, for the
party that's causing the noise and try to help them
figure out how to reduce the noise level to neet the
code. For exanple, plant or a facility, a building

of sone type would be emitting noise across a
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property |line that exceeded the code. | would go
measure it, find out how far above the code they

were, and then advise themas to how to reduce the

noi se levels to neet the code. That would be nore
typical .

Q Okay.

A But | also, obviously, will work for
ei ther side, dependi ng on which one retains us.

Q Okay. You' ve never done any work for any
of the respondents here?

A Not that |'m aware of, no.

MR. HARDING Okay. | have no further
guestions of this wtness.
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HEARI NG OFFI CER FELTON: M. Shiel ds?
CROSS- EXAM NATI ON
BY MR, SHI ELDS:

Q M. Yerges, are you famliar with the
construction of the two buildings in question, the
Benchwar mers buil ding and the Pawl owskis' buil di ng?

A Only from what you can see. | haven't,
obvi ously, been into the walls or anything of that
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sort. Sinply the construction that you can see from
t he out si de.

Q And what did you observe about the
bui | di ngs?

A Appeared to be masonry construction of
relatively old brick. There is sone areas in
M chael Pawl owski's space down bel ow that he has
filled in with masonry bl ock; and then on the inside
of his finished space it appears to be gypsum board
on studs is what it appears to be.

But, again, | haven't been inside, haven't

broken any walls to see what's really there.

Q Upstairs there's gypsum board on studs?

A That's what it appears to be.

Q Okay. And do you have any idea what the

width of the brick wall is?

L. A. REPORTING (312) 419-9292

73

A I"'mtold -- again, now, | don't know this
for a fact, but | have been told that it is two
courses of brick on the Pawl owski side plus two
addi tional courses of brick on the other side.

Q And, what, air space in between?

A I'"'mnot aware of any air space in between
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at all. Again, | -- you're asking nme questions that
| really can't answer because | have not been inside

that space to see it. This is what | have been

tol d.

Q But you observed that there are two brick
wal | s?

A It woul d appear so. Again, you really

can't see that fromwhere | was, but it would appear
to be the case. Again, | don't know that for sure.

Q And what woul d be the width of those
wal | s, approxi mately?

A What's a course of brick? |Is it about ten
i nches or so? Double course of brick is perhaps ten
or eleven or twelve inches, sonething |like that.

Q And so there would be approximately 22
i nches of brick?

A Some -- somewhere on that order. If it

were, in fact, a double wall which, again, | haven't
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seen it; so | don't know.
Q And is brick a porous or nonporous

mat eri al ?
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A It's generally -- this type of brick is
relatively nonporous.

Q And so that should serve as a barrier for
noi se coming fromone facility to the other; is that
correct?

A Brick is a relatively massive barrier that
does a pretty good job on noi se.

Q And you nentioned that you had taken
nmeasurenents in the apartnment unit; is that correct?

A Apartrment unit. Well, | was --

Q The Paw owski s' ?

A Pawl owski residence. Yes, | was in their

-- in their master bedroom

Q That's on the second fl oor?

A Correct.

Q Did you take any neasurenents on the first
floor?

A | did not.

Q Did you prepare a report?
A | did not.

Q And why didn't you?
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A I wasn't asked for a report.
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Q Wth regard to the neasurenents to be
taken under appropriate code provisions, howis that
supposed to be done?

A I"'msorry? You'll to have clarify.

Q Wth regard to the neasurenents that you

took with regard to sound in the Pawl owski s

resi dence --
A Uh- huh.
Q -- how did you go about -- how did you go

about that?

A Basically what we did is nmoved to an area
at the foot of his bed and set up a mi crophone about
three feet high so it would be a little bit above
the bed, down at the foot of the bed, calibrated the
unit there, and took sound | evel neasurenents at
t hat point.

Q You di d what ?

A Took sound | evel measurenents.

Q Okay. Got you. Now, what are the
measur enent techni ques that are required under the
code?

A Unfortunately, the neasurenment techniques

requi red under the code -- if, for exanple, you were
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| ooking at the nunerical limts, they are really

i ntended to be neasured outdoors. The code is
written assunming that you will be taking

measur enents outdoors at sonmebody's property line,
rather than indoors, so they really aren't witten
-- the code, those particular provisions are not
really witten for this kind of an application

HEARI NG OFFI CER FELTON: Can you clarify which
code you're referring to?

A I"'msorry, the Illinois Pollution Contro
Board noi se regulations. There are -- there are
objective limts in there, but they are intended --
t he neasurenment techniques are intended to be used
for noise being transmtted outdoors across the
property |ine and nmeasured outdoors.

Q I"'msorry. | didn't nean to interrupt
you.

And are there any standard neasurenent
techni ques under the code available for this type of
circunstance with your measuring within a building?

A What -- | had the same question,
obviously, and | called down to Springfield to the
EPA office there, to a gentleman who's the technica

advisor to the Illinois Pollution Control Board.

L. A. REPORTING (312) 419-9292
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And he suggested that, yes, he was aware of the sane
sort of limtations, but he suggested the
measur enent techni que that we used, cone to a
| ocation near the -- near the bed and away fromthe
wal I s and take nmeasurenments essentially the way we
di d.

Q But that technique is not in accordance

with the regul ati ons?

A No. You really can't nmeasure according to
those nunerical linmts. |[If, for exanple, you were
arguing nurerical limts, you would have a hard tine

trying to do neasurenents according to those
procedures because they just don't really apply to
this kind of a situation.

Q And the reason for that is that you are
taki ng measurenents inside a building with
refl ective surfaces?

A Correct.

Q And the code al so requires that the
measur enent be nade on a set tripod; is that
correct?

A Well, normally you woul d neasure --

according to the code, you'd set up on a tripod at
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sonme di stance, 25 feet away froma -- froma noise
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source, as a mninmumthat they typically use for
out door neasurenments, on a tripod four to five feet
hi gh. Those regulations are typically right in the
code.

Q And that was not followed in this
ci rcunst ance?

A There really wasn't any way -- there
really isn't a way to nmeasure indoors according to
those regulations. It isn't really applicable.

Q And -- correct. And is the problema
practical one in that you have so many reflective
surfaces, as an exanple, in the Paw owskis' unit
that the readings then woul d be distorted?

A Oh, no. No, no, you misunderstand. The
readi ngs are not distorted. The readings are quite
accurate. Wat you can't do is try to apply the
[imts under the numerical limts in the code to
those readings. They sinply weren't witten for
t hat purpose. There's nothing distorted about the

nmeasurenents that are taken in the space.
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Q And what limts then are applicable to
this circunstance when you are in a
commerci al l y-zoned area?

A I -- 1 don't know about commercially-zoned
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areas. The limts that are applicable in a
situation |like this are basically nuisance. This is
essentially a nui sance case.

Q Okay. Explainto nme howthis is a
nui sance case wi thout any reliance upon any of the
standards that are established in the code.

A Those particul ar standards that you're
referring to, there are two sections in the Illinois
Pol I uti on Control Board regul ati ons. You can argue

si npl e nui sance basically, or you can argue

violation of the nunerical limts.

Well, it would be nice to try to neasure
according to the numerical limts, but they're not
that -- that procedure doesn't work. |t was never

i ntended to be used this way. So you sinply have to
argue it under the nui sance provi sion.
Q What you're saying is that this frees you

up fromany nunerical limts; that you are sinply
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able then to say that there is a nuisance based upon
what | am hearing?

A Yes. It becones a subjective issue,
correct. That you can --

Q And so any readi ngs that you would have

taken woul d have no relevance to this hearing; is
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that correct?

A No. They are relevant in that it tells
you what the ambi ent noise levels are in that room
Wi t hout the nui sance source and what they are with
t he nui sance source. And with the nuisance source,
the levels are significantly higher than they were
wi t hout the nui sance source.

Q But on the occasion that you took a
reading, it was not in accordance with the code
provisions? It was not taken at ground | evels;

taken at second-story |evel?

A It was taken in the master bedroom
correct.
Q It was taken within 25 feet of a

reflective source; there were, in fact, walls and a



16 bed and so on --

17 A Correct.

18 Q -- within that structure? And tell nme how
19 you -- how you apply those standards --

20 A You don't. We've been through that.

21 Q -- to a nuisance.

22 A Oh, to a nuisance?

23 Q Yes.

24 A You can't apply those standards or those
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1 procedures in the code to this kind of neasurenent.
2 W've already established that.

3 The purpose of the nmeasurements was to

4 say, without the nuisance noise source, this is what
5 the anmbient level is, on the order of 20 to 25 dBa.
6 Wth the nuisance source, the peak |evels
7 during the louder music go up to about 46 dB, about
8 20 dB above anbi ent, which neans that they're

9 clearly audible, very nmuch | ouder than the anbient
10 noise that you're accustonmed to, and | woul d expect
11 someone to consider that annoying.
12 Q If you took these readi ngs, what was the

13 purpose in taking the readings if they are invalid
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for purposes under the code?

A They're not invalid for purposes under the
code. They are not according to the procedures of
establ i shing whether a nunerical violation occurred
under the code. They are very relevant to
establishing whether or not a subjective nuisance
has occurred.

Q Okay. What you are telling ne is that the
subj ective level for nuisance is different than what
we have established under the code with regard to

speci fic deci bel readings?
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A The code |imts are considered absol ute
maxi mum | evel s for neasurenents being outdoors. In
ot her words, if you exceed those levels in the code,
it is taken as prinmm facie evidence of nuisance
outsi de your house. W' re not tal king about |evels
i nside your house. W' re saying even outside in
your yard, if you exceed those levels, that is
consi dered prima facie evidence of nuisance.

Q And you t ook no measurenents outside?

A No.
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Q And why was that?

A The conplaint -- the problem was inside,
i nsi de the bedroom

Q Does sound travel through a pane of gl ass
nore effectively than it does through a 22-inch
brick wall?

A A brick wall is generally a better barrier
than a -- than a typical window. |If that's the
question, yes.

Q And based upon your readings -- and
believe, if | understood what you said, 10 dBa, 20
dBa | ouder than -- than what?

A I don't understand that question. |'m

sorry.
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Q What were the readings that you obtained
on 9/25/99?

A Ambi ent | evels without nusic playing in
the -- in the space next door or without any
obviously loud traffic out on the street, anbient
noise in the bedroomwas on the order of 25 to 26
dBa. The nusic routinely, over a long period of

time, averaged about 36 dBa. And during its noisier
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portions, when it got |ouder, was about 46 dBa,
during those -- you know, brief |oud parts of the
nmusi c; the spikes, if you will. So it averaged
about 10 dB over anbient. And the |oud portions of
the musi c which occurred briefly were about 20 dB
over anbient.

Q Now, did you take any readi ngs when the --
there are train tracks behind the buil ding?

A Uh- huh.

Q Did you take any readi ngs when the train
was goi ng by?

A No trains came by while | was there on
ei t her occasi on.

Q And how | ong were you there?

A Oh, on the first occasion, | was probably

there for about two and a half or three hours during
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the m ddl e of the day over the |unch hour.

The second occasion | was there from nine
till sometime after -- nine p.m till sonetine after
nm dni ght .

Q I's this the same day or --
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A No, these were -- the first tinme was on
8/ 28, and the second was 9/25. | didn't notice any
trains either tine.

Q You -- | don't believe you've testified to
8/ 28, have you?

A No. You haven't asked ne any questions
about that.

Q What occurred on 8/28?

A I went down there just to sinply see the
spaces and see what the |ayout of the spaces were.

Q You took no neasurenents then?

A Took no neasurenent or readings.

Q And you indicated that it was 25 to 26
without traffic. What was it with traffic?

A Well, with traffic -- | nmean, for exanple,
if there was, at one point, a |loud notorcycle
outside that was making a | ot of noise, you know,
very obviously noi sy, much -- noisy engine source,

much nmore so than a typical car; that got up to
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about 48 dBa coming through the closed wi ndows.
Q And how often did that happen during the

time that you were there?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A That happened only on a coupl e of
occasions, and only on the one particularly I|oud
occasion did | keep that nmeasurenent just to show
how | oud the noise out in the street got. It got up
to about 48 dBa inside the bedroom

Q That was | ouder than the nusic range?

A Just about the sane level as the nusic. A
very loud traffic noise outsi de was about the sane

noi se |l evel as that 46 dBa that the nusic peaked up

to.

Q The difference between the 46 and the
48?

A Is pretty small.

Q But the difference between the 36 and the
48?

A That's big, correct.

Q And t hat happened at | east a couple of
occasi ons during that two-hour period that you were
testing?

A Yes. Now, this, again, appeared to be --

as | | ooked out the wi ndow to see what was goi ng on,
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this appeared to be people com ng and going to
Benchwarmers. There was a nunber of people on

not orcycl es and that sort of thing, and they were --
the notorcycl es appeared to be patrons of

Benchwar ners, so --

Q And traffic in the street?

A Traffic in the street was mninml at that
hour other than what appeared to be com ng and goi ng
to the Benchwarnmers facility.

Q Now, with regard to this calibrator, when
did you last have it checked?

A Again, | don't have any records with ne
here, but | traditionally check that once a year

Q And woul d that have been checked by the
factory in 1998?

A | believe so. Again, |I'd have to

doubl e- check, but --

Q And it could have been in the summer of
19987

A Again, | don't know the answer. 1'd have
to | ook.

Q You don't know. WAs there any other sound

that you heard during the time that you were testing

there on the one evening that went higher than the

L. A. REPORTING (312) 419-9292
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36 dBa?

A Well, the nusic | had up at around 4

the |l oud spi kes, and | had that one traffic pass at

48.

Q Now, the |oud spikes, how often did that
happen?

A Well, it happens rather continuously as
the nmusic's playing. |If you envision an average
| evel of the nusic, if you were to average it over
tinme, that would be about the 36. But mnusic has
| oud portions and quiet portions, so the level's
goi ng up and down the whole tine, the average being
in the mddle of that, would be the 36. The | oud
portions, the spikes, would be at about 46.

Q And you're saying that there was no other
noi se outside that interfered with your
measur enent s?

A None that |'m aware of.

Q Were the wi ndows cl osed?

A The wi ndows were cl osed, yes.

Q And did you nmake any direct observation of
the Benchwarners facility? Did you go inside?

A I had lunch there on 8/28, just to see
what the inside of the facility |ooked like. The

87
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first tinme | went down, | went over and had lunch in
the restaurant portion, wal ked in through the bar

and had | unch over there.

Q Was there nmusic on at that tinme?
A. No.
Q Did you take note of the location of the

j ukebox and the speakers at that tinme?

A | did not because | was told that the
probl em essentially was partly that, but nore often
it was involved with a deejay bringing his own
equi pnent in.

Q Were you neasuring a night when there was
a deejay present?

A Yes.

Q And you did not take any neasurements on

any ot her night?

A No.
Q You did not neasure the jukebox?
A No.

MR, HARDING May | ask at this point who the
gentl eman behind M. Shields is?

MR O DAY: |I'mDan O Day. |[|'man attorney
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MR. HARDI NG  Thank you.
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MR. O DAY: My | ask who you are? | wasn't
here when everybody was introduced.

MR, HARDING Do you want to go through it
agai n?

HEARI NG OFFI CER FELTON: Yes, that's
fine.

MR. HARDI NG Dave Harding. | represent the
Paw owski s.

MR. O DAY: Thank you.
BY MR, SHI ELDS:

Q Wul d the noise fromthe traffic coning
and goi ng have conme fromthe public right of way?

A Public right of way. Meaning? Help
clarify for ne.

Q The street out front.

A Yes, it appeared to be in the street out
front.

Q Were you aware of the fact that the
buil ding that the Paw owskis have -- the first story
of their building and also the first story of the
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Benchwar mers buil ding was fornmerly a printing
press?
MR. HARDI NG  Objection, relevance. And how

does it go to this witness's know edge, and how is
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this witness's know edge relevant to it?

HEARI NG OFFI CER FELTON: Do you have a response
to that, M. Shields?

MR, SHIELDS: | want to bring out the fact this
is a comrercial zone, and the prior usage -- the
noi se that would have existed in that, these folks
woul d have been subjected to in nmoving in.

MR, HARDING Can | assunme that we're going to
hear about this again and again? | nean, we have
fourteen wi tnesses for the respondents, and |I'm
assumng this is going to cone in on direct.

I don't think it's necessary for Counse

to testify now.

HEARI NG OFFI CER FELTON: |'m going to overrule
your objection. | think M. Shields can attenpt to
elicit this information. [I'll let him-- give a

little |l eeway on this one.
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Q

a printing press called the Fairbury Bl ade that was

| ocated on the first floor

ELDS:

Were you aware of the fact that there was

Benchwar mers and the Pawl owskis are in?

A

Q
[ evel of t
be?

A
operation.

Q

A

No.

And woul d you have any idea what the noise

L. A. REPORTING (312) 419-9292

he -- of an ongoing printing press would

of the building that
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I"'msorry, | wasn't familiar with that

You have no experience with that?

Yeah. | do nodern presses. But, again,

have no i dea what was here.

Q

And what about the noise that would cone

froma train on the track behind the house?

A

just don't

don't know how fast or

Varies drastically with the speeds.

have enough information to tell you.

t hrough or what their nakeup is.

Q

sounded at

And what about a train whistle that

i ntersections?

how often the trains cone

is

bot h
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A Well, obviously, that's pretty noisy. |
don't know where those are with respect to this
particular location so | couldn't give you a
nunber .

Q You're famliar with the intersection at
t he corner where Benchwarners is |ocated, Third and
Locust ?

A Not terribly fanmiliar. Obviously, nost of

my time was spent inside M. Paw owski's residence.
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Q You know that there's an intersection at
Third and Locust?
A If -- if that's the intersection, okay,
"Il take your word for it.
Q Okay.
MR. HARDING | have no problemw th this going

on, but | have to object if we're going to hear the
same thing again from people who have conpet ent
testinmony to make on this subject.

HEARI NG OFFI CER FELTON: M. Shields, where are
you proceedi ng?

MR, SHI ELDS: This is a sound expert, and
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headed straight for what the decibel |evel would be

with a train whistle sounding at that intersection.

THE WTNESS: | haven't studied the geonetry of
it. | don't know.

HEARI NG OFFI CER FELTON: Hold on. First of
all, let nme -- I'"'mgoing to overrul e your objection,
and let's proceed again with your question.

BY MR SHI ELDS:

Q The train tracks behind the Paw owski s'
resi dence which al so runs behi nd Benchwarnmers and is
parallel with Locust Street, which is the street out
front of --

L. A, REPORTING (312) 419-9292
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A Okay.

Q -- the buildings has trains coning through
town. Are you familiar with the sound that a

whi stle would make froma train?

A I"'mfamliar with it, yes.

Q Okay. And would you say that is |ouder
than the 46 dBa?

A Inside M. Paw owski's? | can't say. |
sinmply don't have enough information. | don't know

how far away the train tracks are, | don't know
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where they blow the whistle, and | don't have any
data to indicate what kind of noise |evel that would
cause inside. | don't know what the construction is
out the back of his unit or any of those details. |
can't answer the question.

MR, SHI ELDS: | have nothing further

HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have anything on redirect?

MR. HARDI NG  Yes.

REDI RECT EXAM NATI ON

BY MR. HARDI NG

Q M. Yerges, how does sound di ssi pate over
di stance, sound energy?

A If we're tal king about outdoors where

L. A, REPORTING (312) 419-9292
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there aren't --

Q Unobstruct ed?

A -- unobstructed, essentially it dissipates
according to what's called the inverse-square |aw,
essentially the sanme way as light, in that it
decreases at about 6 dB per doubling of distance.

So if you start 100 feet away and nove 200 feet
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away, the sound | evel decreases 6 dB. |If you start
10 -- 10 feet away and nove 20 feet away, it
decreases 6 dB. So it's a -- again, what's called
i nverse-square | aw

Q Okay. Pretty much the square of the
di st ance?

A Exactly.

Q Okay. Now, the instrunent that you used
to nmeasure and conme to the 46 dB t hrough the wal

and 48 for the nmotorcycle, what did you use?

A | used a Bruel and Kjaer 2144 real-tine
anal yzer.
Q That was conpared agai nst the calibrator

bef ore use?
A Oh, yes.
Q Now, how | ong did you hear the nmotorcycle

for when you heard it?
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A Well, it appeared to pull away, travel --
let me get ny directions right now. It appeared to
pull away from sonewhere out in front of the
Benchwarnmers facility and went west. And | had

about, oh, perhaps five seconds of loud --
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relatively loud noise as it went by M. Paw owski's
Wi ndows.

Q Okay. Then it dissipated?

A Yes.

Q How I ong did the nusic go on for?

A Vel l, the nmusic went on the whole tinme |
was there. | was there from-- | started neasuring
exactly around 9:30, and | was there till about

m dnight. So there was nusic for nost of that
entire period.

Q Now, if a train came by, again, that would
be transient?

A Oh, yes. | nean, obviously, for whatever
length of tinme the train was there.

Q And if sonebody parked a diesel behind a
home and left it running, mght you expect to see
sone sort of an enforcement action?

A Yeah, | would think so.

Q Different events, correct?

L. A. REPORTING (312) 419-9292
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A Correct.

Q Okay. Do you know of any difference which
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i s based upon the zoning which woul d cause excessive
noi se levels to be all owabl e?

A To --

Q Based on zoni ng under state |law, do you
know of any difference?

A It's my understanding that if you read the
I1linois Pollution Control Board regul ations, all of
their regul ations are based on actual usage of the
property, not zoning. They don't even consider
zoning. They consider the actual usage of the
property.

Q So if Benchwarnmers is a tavern, a place of
entertai nment would be a Cl ass B under the
S.L.U C.M codes?

A Yes.

Q Either -- |I've always just called themthe
SLUCM codes, 58.582, 58.20, right? Cass B?

A B, correct.

Q But by their use, the Pawl owskis live in a
Class A area; is that not the correct?

A Correct. That's a residence; it would be

a Class A

L. A. REPORTING (312) 419-9292
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Q SLUCM 11. 110 or 1100, depending on who's
| ooking at it?

A Correct.

Q Now, in your experience with people who
have been subjected to noi se nui sance, have you run
into a phenonmenon of noise personality?

MR. SHI ELDS: Objection. This goes beyond the
scope of direct.

MR. HARDING Oh, no, it goes directly to the
scope of cross.

HEARI NG OFFI CER FELTON: 1"l --

MR. SHIELDS: | raised no health issue. This
is not a cross-exanination. This is his own
witness, and he failed to raise this on direct.

HEARI NG OFFI CER FELTON: M. Hardi ng, why do
you want to raise this point?

MR. HARDI NG | asked about the effect

HEARI NG OFFI CER FELTON: Effect of what?

MR. HARDI NG The effect of the sound.

HEARI NG OFFI CER FELTON: On who?

MR. HARDING On the Paw owskis.

HEARI NG OFFI CER FELTON: And what you're trying
to elicit now?

MR. HARDI NG  Noi se personality.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: 1'm going to all ow
him --

MR. SHI ELDS: This is on redirect. It was not
asked on direct.

HEARI NG OFFI CER FELTON: |'m going to overrule
your objection and allow this to proceed.
BY MR. HARDI NG

Q Have you ever heard the phenonenon noi se

personal ity?

A | -- I'"'mgoing to have to explain
sonmething again. |'man engi neer by training.
don't have a nedical training. So, it -- |I'mnot

going to be of much use to you in that area.

MR, SHI ELDS: Object to any further response.
Lack of expertise.
BY MR. HARDI NG

Q Do you have any further response to nake?

A I"mnot -- no, I'mnot fanmiliar with noise
personality, that term

HEARI NG OFFI CER FELTON: It appears --

MR. HARDI NG  Then the question has been
answer ed.

HEARI NG OFFI CER FELTON: It appears that this

Wi t ness doesn't have anything to report on this
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particul ar topic, so why don't we proceed?
BY MR HARDI NG

Q Okay. Do you know what a nodal line is,

A Yes.
Q How does it apply to sound waves?
A Well, node -- any sort of vibration neans

a point which there is no notion. There are other
terms, | suppose, that -- | nean, other applications
that you can use for that phrase. But if, for
exanpl e, you had a beamvibrating in a sinus wave,
but there was a point on that which wasn't noving,
that would be called the node of the vibration

I don't know where you're going with this,
but --

Q Well, I'"mjust kind of curious. Wen you
do a noi se reading and you have refl ected sound, can
the refl ected sound reflect back into the basic
sound and bl ock a portion of it from being read?

A It's possible, yes, you can get what's
call ed a standing wave or a node of a standing wave,

a quiet area.



23

24

10

11

12

13

14

15

16

17

18

19

Q Okay. And if you have sound and refl ected

sound which is detectable and whi ch woul d,
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therefore, interfere with the readings of the direct
sound, is not the reflected sound audi bl e?

A Yes, both the -- both the direct and the
reflected is audible.

Q So, soneone standing in a room where
there's reflected sound woul d be hearing both the
sound and the reflected sound?

A Yes, it woul d be a conbination of the
sound that canme directly through the wall and the
sound that reflected off the surfaces in the room

MR. HARDING  No further questions

HEARI NG OFFI CER FELTON: No further questions
for M. Yerges. You' re done. Thanks, M. Yerges.

MR, HARDING At this point | would cal
M chael Paw owski .

HEARI NG OFFI CER FELTON: First of all, let's
note that M. M chael Pawl owski has been sworn in.

M CHAEL PAW.OWSKI

havi ng been previously duly sworn by the court
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reporter,

testified upon his oath as foll ows:

CONTI NUED DI RECT

BY MR. HARDI NG

Q

A

Fai rbury,
Q
Q
A

1995.

Q

have marked Conpl ai nants'

Where do you live,

Currently reside at

EXAM NATI ON

M. Paw owski ?

105 West Locust,

L. A. REPORTING (312) 419-9292

Illinois.

Okay.
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When did you purchase 105 West Locust?

| believe it to be the mddle of March of

Okay. | would like to show you what |

recogni ze that docunent?

A

Q

A

by Livingston County,

Q

A

Yes, | do.

What is that?

Exhibit 5. Do you

This is a copy of a warranty deed i ssued

And duly recorded?

dated March 20th, 1995.

Duly recorded, | believe.

Is that the deed to your hone?

Yes, sir, it is.

Lot 2 and the east

10 feet of Lot 3 in
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Block 18 in the original town of Fairbury,
Li vingston County, Illinois?
A | believe that to be accurate.
Q Okay. Is that a condom ni un®
A No, it is not.
Q Okay.

HEARI NG OFFI CER FELTON: Are you novi ng?

L. A. REPORTING (312) 419-9292
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MR. HARDI NG  Yes, nove to adnmit exhibit --
Conpl ai nants' Exhi bit 5.

HEARI NG OFFI CER FELTON: M. Shiel ds?

MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: All right. Exhibit
Nunmber 5, conplainants' warranty deed, is adnitted.
BY MR. HARDI NG

Q And at the tinme that you purchased 105
West Locust, was it occupied? At the tinme that you
first sawit, | should say.

A No, it was not.

Q Okay. What about 103 and 101; were they
occupi ed?

A Not when we first saw them no.
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Q Were they occupi ed when you purchased the
bui | di ng?
A There may have been an arcade in 103 West

Locust at the tine.

Q Li ke a video gane arcade?
A Yeah.
Q Okay.

A Coupl e pool tables maybe.
Q And at that point, what did you do with

1057
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A Well, we conpletely took the structure
down to its bare bones, stripped out all of the
electrical that was in the building. W conpletely
took of f the roof and put a new roof on the
structure and began to renovate the second floor of
105 West Locust with the intent of taking and
establ i shing permanent residence there.

Q That commenced in 1995?

A That started in 1995; that is correct.

Q Okay. And when did you finish the rehab
of the second floor?

A We nmoved in in March of 1998. Believe the
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m ddl e part of the nonth.

Q Okay. Do you have or did you have any
plans for the first floor?

A We continue to have plans for the first
floor, to open up an antique mall --

Q Okay.

A -- under the operation of Diane, ny wfe.

Q Okay. And when you first visited the
area, |ooked at the place before you bought it, and
after that while you were doing the construction,

did you notice anything about the sounds in the

area?
L. A. REPORTING (312) 419-9292
104
A Well, the one thing that I -- | would
notice, it was appreciably quieter than where we
were living at the tinme, which was at 207 East QCak,

which is Hi ghway 24 going right through Fairbury.

Q Okay.

A I'm sure everybody travel ed on Hi ghway 24
to get in here at sone point.

Q Okay. Now, Hi ghway 24 passes through?

A H ghway 24 is a through street, yes.
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Q Okay. Does Locust pass through?

A Not directly, no. You have to make turns

to get in or out of town off of Locust Street.

Q Okay. So there's --

observed nuch in the way of through traffic on

Locust ?

A Through traffic, it'

have you ever

s inpossi bl e.

Q Now, you are enpl oyed?

>

Yes, sir.

Q By whont?
A

' m enpl oyed by Managenent

Bl oomi ngton. The office is in Nornmal,

Q And your supervisor

is Al Snedden?

A He nmost certainly is.

Q Al an, who was here t

oday?

L. A, REPORTING (312) 419-9292

A Yeah.

Recruiters of

Illinois.
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Q Okay. And did you record himon segnent

-- it's going to end up being the second hal f of

segnment three, | believe, of the videotape that we

saw.

HEARI NG OFFI CER FELTON

at 9:48?

The portion that

began
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MR. HARDING  Well, yes. You subdivided ne
after we nunbered.

HEARI NG OFFI CER FELTON: Right, right. Let's,
for clarification, note for the record that that's
when M. Snedden --

A So the question is did I|?

HEARI NG OFFI CER FELTON: -- was on the tape.
BY MR. HARDI NG

Q Did you videotape that?

A Yes, | did.

Q You vi deotaped that on the VHS C?

A That's right.

Q Then transferred it?

A Transferred it fromthe VHS Cto a VHS

that's in the recorder.
Q Okay.

A O player.

L. A. REPORTING (312) 419-9292
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Q Okay. And what we saw there is what

occurred?
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MR, SHI ELDS: Well, | would object to that
| eadi ng type of question. The fact is it only
represents what occurred during those specific
m nutes on the tape. It has been edited. It has
been edited.

HEARI NG OFFI CER FELTON: Do you have any
response?

MR. HARDI NG Don't disagree at all

HEARI NG OFFI CER FELTON: | think that's
sustai ned, that objection. Let's try and --

MR, HARDING | don't think it's grounds for
objection. W're just tal king about the m nutes
that we're seeing.

HEARI NG OFFI CER FELTON: Okay. Well, let's see
if we can't proceed without -- | think what
M. Shields is raising is that this particular tape
does only -- it has been edited, at |east the
segnments have been put together; and insofar as it's
been edited, it is only representing pieceneal

points, | think that's -- if I'mcorrect --

L. A. REPORTING (312) 419-9292
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MR. SHI ELDS: Yes.

HEARI NG OFFI CER FELTON: -- what he's objecting
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to.

MR. HARDING | don't have a problemwth it
bei ng taken as that.

HEARI NG OFFI CER FELTON: Okay. Let's proceed
then and see kind of where we're going on this line
of questi oning.

MR. HARDING | apologize for the |eading, but
| am dealing with somewhat of a been-there-done-that
si tuation.

BY MR. HARDI NG

Q Now, did you -- when did you first learn
that the building, 101-103, had been sold -- 101-103
West Locust ?

A On, |I'mnot sure exactly when | learned it
was being sold. | wasn't aware of sold, |eased, you
know. No know edge of that, but --

Q Conveyed?

A Okay. | learned of that on the first
weekend in April of 1998.

Q And what was your initial reaction to
| earni ng of that?

A I thought it was a wonderful thing for

L. A. REPORTING (312) 419-9292
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Fai rbury.

Q At that |ocation, what is the zoning; do
you know?

A To my know edge, every building on Locust
Street in the downtown area is zoned conmmerci al

Q Is there a letter, nunber designation?

A I"'mnot sure if there is. |'mnot that
famliar with the zoning, to tell you if there's a

| etter designation or not. | had a copy of the
zoni ng ordi nance from Fai rbury at home, but --

Q Okay. When did you first neet any of the
respondents here?

A | was first introduced to M. Dave

Johansen on the 10th of April of 1998.

Q How do you recall that?
A | recall that date, number one, because
had the afternoon off. It was a beautiful, sunny

Good Friday afternoon. And in ny business, if |
can't get people on the phone, there's no sense ne
being at the office. And | was not able to reach
many peopl e because many conpani es that | do
busi ness with have that day off.

So Al, being the kind of individual he is,

he told everybody, "Hey, disappear."” | cane hone

L. A. REPORTING (312) 419-9292
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and --
Q How many tines did he tell you to
di sappear that day? Ws it once or twce?
A Hi s way of saying that is, "Anybody that's

here after twelve o' clock is here at their own

risk."
Q Okay.
A That's just -- that's just Al.
Q Okay. Now, you say you net one of the

respondents at that tinme?

A Right. When | cane hone, | pulled up
behind the -- ny residence, and a gentlenan by the
nanme of Bob Nusbaum who was a vendor of mne, prior
owner of 103 and 101, was there. And | began a
conversation with Bob. | don't know exactly what
tine it was, but Dave Johansen and, | believe, his
wi fe Kathy pulled up. And Bob introduced ne to
M. Johansen and his wife.

And Bob expressed to them at that point

that | had sonme potential concerns about noise.

Q It was Bob that said this?
A Yes, it was.
Q And was there any response; and who

responded, if anyone?



10

11

12

13

14

15

16

17

18

19

20

21

A

L. A. REPORTING (312) 419-9292

M. Johansen responded to nme, "Oh, th

going to be noise.” That comment sticks out in

m nd.

Hi s subsequent conment was, "You have to

expect that kind of thing when you're in a

commerc

ial district."

And, after those coments, |eft Bob

wi fe Kathy, and myself standing there, nme wonde

what th
Q
A
Q
You liv
Locust ?
A
Q
A
Q
A
five ye
Q
this --

e heck that was all about.
Okay. Was there any further conversation?
No.
Okay. Now, let's go back a little bit.
e in Fairbury, right? You live at 105 West
Yes.
You lived at 207 East GCak?
207 East Oak, that's correct.
East Oak. For how | ong?
We lived at 207 East Oak for approximtely
ars.
Okay. Now, did you have occasion -- did
these comments cause you any concerns?

110
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A Yes. Truthfully, it was |ike a warning
shot fired over ny head. That's the way | took that

ki nd of response.
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Q And what did you then do?

A Wl |, number one, | went to the
Associ ation of Conmerce and found out what, if
anyt hing, they mght be able to tell me about this
or gani zati on.

| also, at that point, began to
i nvestigate how the city went through the process of
issuing a liquor license because | hadn't heard
anyt hi ng about it.

Q Okay. So you were dealing with other
agenci es?

A Yeah.

Q Okay. Did you visit Benchwarners?

A Di ane and | had visited -- after the --
after the 10th of April -- | can't recall exactly
what date; it was within a week or so -- we visited
both of their establishnments, other establishments
in Cooksville and Col fax, Colfax being the first one

we went to.
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Q Okay. And what did you observe in Colfax
about the sound?

A We went there kind of at the tail end of
di nner hour, you know, |ate afternoon, early

evening, and it was a typical restaurant

L. A. REPORTING (312) 419-9292
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envi ronnent .

Q Did you eat there?

A Yes, we did.

Q Did you drink?

A Yes, | did.

Q Okay. Did --

A | had a steak and a Bud Lite, if you need
to know

Q Okay. Did Diane eat?

A | think she had the same.

Q Okay. And did you neet any of the
respondents there?

A Dave Johansen was there that day and cane
over and tal ked to us, both Diane and I, and Jack
Senate, who was with us.

Q Who is Jack Senate?
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A Jack Senate is an individual who currently
manages the clothing/retail store across the street
fromus, the Stage.

Q Oh, okay.

A And known Jack for quite awhile.

Q Okay. And what did you converse with
M . Johansen about ?

A In general, sonme typical chitchat.

L. A. REPORTING (312) 419-9292
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beli eve Di ane asked a question based on information
that was on our table about bands and deejays that
were up and comi ng, and asked if that was part of
the plan for Fairbury.

Q And what was M. Johansen's response?

A The response indicated that bands and
deej ays were not necessarily planned. And it was
kind of a situation where the expense that you
outlay for the band or the deejay is oftentines not
recouped with the actual increase in business for
that night. So he was hoping he didn't have to have
bands and deejays in Fairbury.

Q Was t here any other conversation?

A Not to ny recollection.
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Q What was the noise level like in there
when you were there?

A When | was there for dinner, it was
typical; what you'd find in any restaurant.

Q Okay. And did you ever have occasion to

go back to Col fax?

A Well, |1 went back there that evening after
10: 00.

Q And what did you observe on your return?

A What | observed on ny return was, in one
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directon on the street in Colfax, | could hear the
nusic --

MR. SHI ELDS: Ma'am is this in Coal fax now
we' re tal ki ng about ?

MR. HARDING Yes, we're in Colfax.

MR, SHIELDS: | would object. Has no rel evance
to what occurs at the Benchwarnmers in Fairbury.

MR. HARDI NG  Actually, it has a great deal of
rel evance with what we're going to be hearing |ater
and to what we've already heard a part of with

regard to M. Snedden in terms of coments nade by
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M. Pawl owski and the nature of those conments and
what he said.

We' ve already heard sone of it. W're
going to hear nore of it. This is part of where

it's comng from

MR. SHI ELDS: It still has no relevance to the
Fai rbury location, site that is the basis of the
conpl ai nt.

MR. HARDING | will have no problemw th not
going into this if it is the case that the

respondents are not going to go into any dealings
with any other people outside of anmobng the

respondents and the conpl ai nants here.
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HEARI NG OFFI CER FELTON: | think to the extent
that it m ght have sonme weight with regard to
conversations between the parties, we'll allow this
line for alittle bit, alittle while.

A | parked ny vehicle and paced off how far
away fromthe front door of the establishnent |
could still hear the nusic. And in one direction,
it was 150 paces, approximately 150 yards; and in

the other direction, it was 110 paces or about 110
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yards.

Q And do you recall your reaction to that?
A Well, ny reaction was sheer panic. Wen
came hone that evening, | told Diane what | had

found and heard. And | said, We'd best prepare
ourselves to handle this situation.

Q Okay. And you went to Cooksville?

A Yes, we did.

Q And what did you observe there?

A We had probably a lighter nmeal there in
Cooksville. It was a little bit snmaller
establishnent than Col fax. But, clearly, both of
these establishnments, in my opinion, were bars that
served food and not restaurants that served |iquor

Q Okay. Anything about the sound in
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Cooksville get your attention?

A No. There was not nuch sound ot her than
your typical dining roomtype of sound on the day on
whi ch we visited Cooksville.

Q Okay. Have you ever nmet Troy Quinley

bef ore today?
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A I have never been personally introduced to

M. Quinley.
Q Have you net his father?
A Yes, | have.

Q Do you recall when you net his father?

A | net Troy's father, it would have been
the first Sunday in April of 1998.

Q Okay. And what was he doi ng, where was
he, whatever?

A Well, Diane and | were weekend warriors in
terms of our construction on our property. And that
Sunday norni ng, about seven o'clock, we had heard
some construction type noi ses and kind of noted to
each other that should be us. W were a little |azy
that morning. And normally at seven o' clock, we'd
have been up and at it already.

| took the opportunity to go out the back

of ny building, walk into an open door at 101 West
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Locust where M. Quinley was engaged in denolition
activities on the building. That was the first tine
I met him

Q Did you have a conversation with hin®
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A | had a brief conversation with him | --
you know, small town curiosity says, you know, what
the heck's going to go on here. And he indicated at
that point that his son was going to open up a
restaurant.

Q Okay. And what was your response to that?

A Well, ny response was, "Qutstanding." |
mean, the community could use a good, quality
restaurant in the downtown area. Been a focal point
of the Association of Conmerce for years.

Q Okay. Have you been a nenber of the
Associ ati on of Conmerce?

A | ama former menber of the Association of
Commerce, that's correct.

Q And was there any further conversation
between you and M. Quinley's father?

A Yes, there was. It being a Sunday, it
being Fairbury, Illinois, where there isn't very
much open, self-admittedly | probably have every

tool known to nman -- at least |'m accused of that by
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my wife.
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| offered at that point intine to
M. Quinley, hey, if you find yourself breaking a
saw bl ade or in need of a tool, we're here every
weekend. Just wander on next door and be glad to
hel p you out if | can.

Q Now, do you recall when Benchwarners
opened?

A Yes, | do.

Q When was that?

A June 29th of 1998.

Q And what did you observe on the evening of
June 29th, 1998?

A | observed sonme extrenely |oud nusic that
was penetrating the wall between our structures into
nmy residence.

Q And what did you do when this happened?

A Well, | did exactly as | had been
instructed by the city to do in case | had a problem
with noise, which was to call the police. | tried
to call the police several tines. Gbviously, | was
usi ng the wong nunber. Left a couple of nessages
on the answering machi ne there, and then finally

flagged an officer down late in that evening.
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Q And what was the result of that?

A Well, | told the officer at that point
that 1| would like to file a conplaint under
Fai rbury's |iquor control ordi nance 8.24, which has
| anguage in there that governs disruption of the
peace and qui et of the nei ghborhood under the Iiquor
or di nances.

Q And what was the officer's response?

A The officer's response was, "I will note
your conplaint in my log."

Q Okay. And to your know edge, are the
proprietors of Benchwarnmers, M. Quinley and
M. Johansen, is Benchwarnmers a full-time job for
t hen®?

A ' m not exactly sure.

Q Okay. Do you know if it was at the tinme?

A No. | have no know edge of whether it's
their full-tinme or part-time endeavor.

Q Okay. Now, did you keep a |log of your
experiences w th Benchwarmers?

A After ny initial conversation with
M. Dave Johansen, | was instructed by an attorney
to get and keep a log and record every incident that

could be significant.
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Q The conversation with M. Johansen, was
t hat al arm ng?

A Absol utely.

Q I'd |ike to show you what has been narked
as Conpl ai nants' Exhibit 1. Hold on to the book for
a nmonment; trade you back

Pl ease take a | ook at Conpl ai nants'
Exhibit 1. |Is that your |og?

A Yes, sir, | believe it to be.

Q Okay. Are there any entries in that |og
that you did not make?

A There is one entry that, due to ny
handwriting, was tried to be corrected by ny wife,

Di ane, which is 6/12/99. She added the word "not"
because she could not read nmy handwiting.

But other than that, there is no other
entry in this book that is not nmy handwriting.

Q And when did you make those entries?

A I made these entries nost often when | was
di sturbed by noi se coming from next door, either as
| was kept awake or the next norning after | had
been di sturbed, or no later than when | got hone

fromwork the follow ng day.
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MR, SHIELDS: | would like to interject an
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objection at this tine to Exhibit 1 and any
reference back to Exhibit 1. This document has been
presented to us for the first tine today. Attorney
Har di ng supposedly had provided us with all reports
and so on during the discovery period, and this
clearly woul d have been covered under discovery.

MR. HARDING | amever so slightly amazed. No
docunent request was ever received. W did receive
interrogatories. W were asked for the sound
report, and we responded that no such report exists,
but we were not asked for docunents.

HEARI NG OFFI CER FELTON: M. Shields, is that
correct?

MR. HARDING W did, in fact, give a synopsis
of this docunment as it existed up through the date
of response in response to exhibit -- or in response
to interrogatory number six. But the docunent
itself was not requested or it would have been
turned over.

HEARI NG OFFI CER FELTON: M. Shields, ny

records reflect on our internal -- the board's



22 internal docket sheet that the only propoundi ng of
23 discovery the respondents did were interrogatories

24 on July 19th, 1999, and | believe those -- were
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1 those responded to, M. Harding?
2 MR. HARDI NG  Yes, Your --
3 HEARI NG OFFI CER FELTON: That's what you're
4 referring to?
5 MR. HARDI NG  Yes.
6 HEARI NG OFFI CER FELTON: No need to call me
7 that.
8 MR. HARDING | alnost slipped. Didn't quite
9 get it out.
10 HEARI NG OFFI CER FELTON: That's all right. |
11  know.
12 MR. HARDI NG  Habits. Presumably, though, you
13 have that.
14 MR, SHI ELDS: Wth regard to interrogatory

15 nunber six, we nade the specific inquiry with regard
16 to each alleged incident of noise pollution, and
17 that certainly would be very much in line with the

18 | og that was naintained.
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We asked for the date and tinme of any such
al l eged incident, the exact nature, whether you
conpl ai ned of the incident to the respondents,
approxi mate deci bel |evel, et cetera, and we did not
receive this information at that tinme.

MR. HARDI NG  Again, no response -- no request
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was made for docunents. However, each such incident
as it existed through that date of response, couple
weeks before the date of response, was included as
an attachnent. It was actually filed three days
after the main -- after the nmain response.

HEARI NG OFFI CER FELTON: The only --

MR. HARDING It was a suppl ement al

HEARI NG OFFI CER FELTON: | have di scovery
response of Decenber 18th, 1998, under which the
conpl ai nants had di fferent counsel

Are there any other responses that you

made to interrogatories?

MR. HARDING | think | was counsel at the tinme
that we nmade the responses.

HEARI NG OFFI CER FELTON: Jay Reese, attorney

for Mchael Pawl owski and Di ane Pawl owski, signed
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these interrogatories on Decenber --

MR. HARDING Oh, that's our request, isn't

it?

HEARI NG OFFI CER FELTON: | thi nk.

MR. HARDI NG These are our interrogatories,
not responses to interrogatories. | believe.

HEARI NG OFFI CER FELTON: Okay. |I'm having

troubl e | ocating your responses.
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MR. HARDING Let nme see if | have them
Answers to interrogatories and suppl enental answers
to interrogatories. W excluded initially, on
August 2nd, the grid, and we included it on
August 9th. [|'Il need those back.

HEARI NG OFFI CER FELTON: That's fine. This
grid and Attachnment A to your responses, are they
the sane dates that are in this Exhibit 1 that you
were attenpting to admt?

MR. HARDI NG  Yes, except for the subsequent
ones.

HEARI NG OFFI CER FELTON: | think that the

responses that the conplainants made to respondents’
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interrogatories, particularly interrogatory nunber
six and the Attachnent A, seemto be adequate in the
sense that it highlighted dates that the
conpl ai nants have also articulated in nore detail in
this Exhibit 1 before us at this nonent, despite the
fact that the -- it is not in the same detail as

this Exhibit 1.

In light of the fact that the respondents
didn't request for production of docunents, | would
only hope in good faith that the parties would have

adhered to that request, and | woul d hope that that
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woul d have been the case.

But in light of the fact that there were
no requests to produce such docunents or any
documents, | think this should -- | think thus far
the foundation has been laid. And if there's -- do
you have any ot her objections you need to nake
before |I officially -- actually, M. Shields,
don't think M. Harding had even offered this into
evi dence yet.

So let's see if he's conpleted with his

questioning and officially offer it, and then we can
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proceed.

MR. HARDING  Move to admit Conpl ai nants'
Exhi bit 1.

MR SHI ELDS: |'m sorry?

HEARI NG OFFI CER FELTON: He --

MR. HARDING | noved to admit Conpl ai nants'
Exhi bit 1.

MR. SHI ELDS: | woul d object based upon the
exhibit being rendition of hearsay. It is obvious

fromthe testinony an attorney requested the
preparation of the log, it was prepared in view of
litigation, and it is not a business record, and it

is clearly hearsay and not within -- within any
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hear say exception.

MR. HARDI NG  The | og exception, if you will,
runs to the extent that the notation at the time is
significant as a tenporal event in and of itself.

MR, SHIELDS: It does not fall within a hearsay
exception.

MR. HARDI NG Yes, it does. Contenporaneous

statenment.
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HEARI NG OFFI CER FELTON: | think --
MR, SHIELDS: This is not a dying declaration,

and the witness is present in court to testify.

HEARI NG OFFI CER FELTON: | think that this is
-- your objection is overruled. | think the
Conpl ai nants' Exhibit 1 is -- the foundati on seens

to have been laid that this is a depiction of the
events, and the witness seens to have testified to
the fact that this is his handwiting and his
recollection of events. So it will be admtted for
t hat purpose, and the board will determ ne what
wei ght to assign it.

MR. HARDI NG Okay. The only other question
have is | have an original handwitten | og, and
provi ded photocopies to the hearing officer and to

t he opposi ng counsel. Your preference would be to
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have the handwritten | og or the photocopy?

HEARI NG OFFI CER FELTON: Qur preference woul d
be to have the original

MR, HARDING ~Okay. |1'mgoing to mark on the
i nside page, take it back and photocopy it if that's

all right.
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HEARI NG OFFI CER FELTON: That's fine. Whenever

the board can have an origi nal of any such document,

they would --
MR. HARDING | woul d think.
HEARI NG OFFI CER FELTON: -- prefer.

MR, SHI ELDS: May | point out to the hearing
of ficer that the | og contains prejudicia
concl usionary statements? It clearly is not an
admi ssi bl e docunent.

HEARI NG OFFI CER FELTON: | believe the fact
that this is the conplainants' case in chief right
now, they, of course, are going to be naking
statements that they are alleging in favor of their
case, and | believe the respondents will have the
same opportunity to do this as well when they
present their case in chief.

| think that this is -- the proper

foundati on has been laid for adnmttance of this
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particular log, and this does not go to -- |'m not
maki ng a determ nation as to wei ght or rel evancy of

this. 1'mjust saying that it my be relevant to
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the outcome of this case and, therefore, it will go
into evidence, and the board will decide as to how
much weight it will assign this particular |og.
BY MR. HARDI NG

Q I would I'ike to show you what has been
mar ked Conpl ai nants' Exhibit 3. Do you recognize
that document? And if not the top part, can you go
through it and find -- yes, | know -- go through it
and find anything that you do recognize?

A | recogni ze these as copi es.

Q Let me -- the question was a yes or no
gquestion. Do you recognize anything there?

A Yes.

Q Okay. Did you type either of those
documents? There's two hal ves, | think.

A Yes, | did.

Q And what part or all of it did you type?

A | typed what at the bottomright-hand
corner would be denoted as Mke's | og, page 1 of 10
through M ke's | og, page 10 of 10.

Q Commenci ng after page ei ght of the
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document itself?
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A That's correct.

Q And what is typed there?

A What is typed here is as accurate a
representation of what's included in my | ogbook for
ease of reference.

Q Okay. So you deci phered your own
handwriting and typed it?

A I -- | was able to deci pher my own
handwri ti ng.

Q Now, we're going to get to this so | m ght
as well ask you: \What other attenpts did you nmeke
to work with the police besides what you've al ready
told us here?

A On several occasions we called the police
and asked themto becone involved in stopping the
noi se that was conming from next door under Section
8.24 of the Fairbury Liquor Code.

Q Okay. And what was the reaction? Ws
there ever a ticket witten?

A No, not to ny know edge, there was never a
citation issued.

Q Okay. Was there ever an arrest nade?

A No. To my know edge, there was never an
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arrest made.

Q Okay. And did you conplain to the city
council of Fairbury?

A Yes, | did, on several occasions.

Q And what was done?

A A public hearing was held, | believe it
was August 4th of 1998, by the Fairbury Liquor
Control Conmi ssion.

Q And, in fact, the Fairbury Liquor Control
Commi ssi on, mayor of Fairbury is the comm ssioner;
is that correct?

A That is correct. Yeah.

Q Now I would like to show you what has been
mar ked bot h Conpl ai nants' Exhibits 11 and 13, and
"Il do that as soon as | stop funbling.

Do you recogni ze those docunents?

A Yes, | do.

Q

And what are they?

>

It is the order of the --

Q Let's ook at 11 first.

A Okay. Exhibit 11 is the minutes that were
conpi |l ed of the public hearing held August 4th,
1998.

Q Okay. And are those an official record?

L. A. REPORTING (312) 419-9292
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A | believe themto be.

Q Where did you receive thenf

A That was received in the mail by us from
the City of Fairbury shortly after the hearing was
hel d.

Q Okay. The hearing was held on August 4th,

19987
A That's correct.
Q And Exhibit 13, do you recognize that?
A Yes, | do.
Q Was that in the same envel ope?
A Yes, it was.
Q And what is that?
A This is the order of the |iquor

commi ssioner of the City of Fairbury.
MR, HARDING At this point, | would nove to
admt both Conpl ai nants' Exhibit 11 and
Conpl ai nants' Exhi bit 13.
HEARI NG OFFI CER FELTON: Do you have any
obj ection, M. Shields?
MR. SHI ELDS: No objection.
HEARI NG OFFI CER FELTON: Conpl ai nants' Exhi bit

Nunmber 11 entitled Public Hearing and Conpl ai nants'
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L. A. REPORTING (312) 419-9292

132
1 adnitted.
2 BY MR HARDI NG
3 Q I would like you to |l ook at the fourth

4 full paragraph of Exhibit 13. Could you read that,
5 please?

6 A "Because there are not set standards, it

7 is difficult to determine if a violation has

8 occurred. It is the judgnent of the Iiquor

9 conmissioner |isted below that no violation occurred
10 on the above-stated dates. Therefore, this matter
11 is dismissed. "

12 Q Okay. Now at the hearing of August 4th

13 do you recall anyone using the words "constitutiona

14 issue"?

15 A Yes, | do.
16 Q And who was that?
17 A M. Shields raised the potential for what

18 was going on to be a violation of his clients'
19 constitutional rights.

20 Q Okay. Now, what attenpts, if any, have
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you nmade to soundproof your space?
A There were three things that | have done
to try and minimze the inpact of the noise on ny

personal |life. The first was to repair
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penetrations, four one-inch holes that were in the
wal I s whi ch abut that penetrated conpletely through
those. | filled those with an acoustical type of
f oam
| also insulated a chi mey penetration
whi ch reduced the effective, you know, density of
the wall there because there was a hole cut in for a
chimey to go up. And | blocked that off.
| also constructed an acoustical headboard
whi ch, you know, M. Yerges said it wasn't very
effective. | can attest to that. And also
i nsulated a forner opening that was between the
wal | s.
Q Okay. Did any of that do anything?
A Actually, repairing those four small holes
that were direct penetrations between the two
buil dings did nore than all of the rest of them

conmbi ned. There was a relative reduction in the
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anount of noise after doing that, but that was done
very, very early on.

Q And did the noise subside at all at any
time?

A Yes, it did, subsequent to the public

heari ng.
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Q You nean after the public hearing, right?
A Yeah.
Q Okay.
A After the public hearing, there was a

period of time in which the noise was al npst
nonexi stent.

Q How | ong?

A Coupl e nont hs.

Q And t hen what happened?

A It went right back to square one. As |
noted in ny log, | believe it was October 3rd or 4th
that will -- | don't know. Comment night have been
"Here we go again."

Q And were you given to believe during that

period that it was going to stay -- the noise was
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going to stay down?

A We had all hoped that it woul d.

Q Okay. And what did you do when it cane
back up?

A Well, when it canme back up, we -- we
notified an individual that at that point in tine
was representing us in this matter that, indeed, we
-- we did need sone additional services fromhim

There was a period of tinme in Septenber
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where we settled up our account with himand thought
it was all done. And shortly after that, when it
started up again, we called himand said, "Well
unfortunately, we're going to have to go further
with this."

Q Now, you purchased a coupl e of noise
nmeters at one point, sound neters?

A Yes, | did.

Q Are those the same two sound neters you've
used throughout this ordeal ?

A Yes. Oiginally | had one, and then
pur chased a second one.

Q Okay. And are those the sound neters that
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we see in the videotapes?

A They npst certainly are.

Q Okay. And the same two sound neters al
the tine?

A Yes.

Q And are those the sane two sound neters

that M. Yerges calibrated in your presence on
Sept enber 25t h?
A Yes, they are.
Q And those -- the adjustnents on the front

of them could you describe how they adjust on the
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front?

A There is a large dial which gives you a
general tune-in of the range that the sound |eve
nmeter is supposed to operate.

Q Now, when you say -- what range?

A Well, there are ranges that a neter is
capabl e of reading sound at, to ny understanding,
and you have to get it in the ballpark for it to be
effective, within 10 deci bels on your setting.

Q | see.
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A O herwise, it would indicate it's either
hi gher or | ower and not give you a reading.

Q Qutside of the range --

A Qutside of the range, it doesn't operate.

Q Okay. |s there another dial?

A No other dials. There are several push
buttons.

Q What are those for?

A The push buttons being the response, the
wei ghti ng.

Q Wei ghting, we-i-g-h-t-i-n-g?

A | believe that's how that's spelled.

Q Well, there's the other one that's
st andi ng around.
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A Right. Right. As well as a response
which is fast or slow, and a difference of maxi mum
or average reading button that's on there.

Q Okay.

A Got themin ny briefcase.

Q Now, the videotapes -- the videotape
that's in the VCR right now --

A Yes.
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Q -- which is the point of contention here
today, you took the individual videotapes?

A Yes.

Q You phot ographed t hese?

A Yes, | did.

Q Okay. And you conpiled themonto this one
t ape?

A Yes, | did.

Q Okay. What did you edit out, if anything,
or what did you edit in, if anything?

A Vell, "edit" is arelative term |
transferred segnents of the videotape fromVHS C
format to VHS format. | don't have the capabilities
to edit inthe termin which it would be referred to
as alter. | transferred themfromone format to

anot her. You put a cable between --
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Q The vi deo canera?

A -- between the video canera and the video
recorder, and you hit "Play" and "Record," and it
transfers.

Q That's what you did?
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A Yes.

Q

You | eft out parts?

>

Yes, | did.

Q Why did you | eave out parts?

A Vell, if we had to watch the entire
vi deot ape conpilations, it would exceed three hours
in length.

Q Okay. Did you add anything?

A No.

Q Okay. And the times shown on there --

A The tines shown on there are accurate
within a few mnutes. | either time and date
stanmped it on the program channel or the Wat her
Channel , dependi ng on which was on when | did it.
Sonme of those things you don't see because they're
not on the segnents.

MR, HARDING Okay. At this point, | nove to
admt the videotape in toto, Exhibit 15.

HEARI NG OFFI CER FELTON: You're referring to
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the videotape as Exhibit 15 as well?
MR. HARDING Yes. This is just the index to

Exhi bit 15.
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HEARI NG OFFI CER FELTON: Right. We'Il have to
renunber it if it is admtted.

MR. HARDING That's fine. Do you want ne to
call the videotape Exhibit 167

HEARI NG OFFI CER FELTON: Yes, let's do that.
M. Harding -- okay. That Exhibit 16 is so titled.

M. Shields, do you have any -- do you

want to articulate your objections at this time?

MR, SHIELDS: | will renew my objection to the
vi deotape. It should be excluded in its entirety.

The testinmony has clearly shown that the tape was

edited, altered. It has been reduced down to a
38-m nute segnment froma three-hour segnent. It
i ncludes provisions that are not material. There

are concl usionary statenments nade

Wth regard to the nere videotaping of the
Radi o Shack nmeters, at sone portion it's a single
nmeter; at other portions, it is two neters. These
were not perfornmed by an expert, were not perforned
in an unobstructed nmanner, were not perforned 25

feet fromthe property line. You can clearly see
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reflective surfaces near the neter or neters. The
measurenents were not taken at ground | evel, they
were not taken on a tripod three feet, eight inches
to four feet, ten inches fromthe ground. They were
taken on a second-story |evel.

And we -- it was ny understanding we had
agreed that we would proceed with this segnent by
segnent as per your prior instruction, but now we
are dealing with it as a whole.

As | nentioned before, part of this, if
not all of it, is posed photography which is a
violation insofar as hearsay. And, also, the
persons who are on the tape have been or are al so
present to testify directly, so it would be
duplicitous testinony.

So for all those reasons, | npve again to
excl ude the entire videotape.

HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have any response to that?

MR. HARDI NG  Yeah. The characterization of
this as posed, | understand the characterization,
but it doesn't relate to anything that is rel evant
here. |If there's sonme allegation that we turned on

the music in Benchwarnmers and then did this, you

L. A. REPORTING (312) 419-9292
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know, let's hear it. But we're not talking about
this. This is actual noise coming from
Benchwarmers. That testinony is in by way of
foundation. It is a real-tinme videotape of an
event. It is not hearsay to the extent that it is a
real -tinme videotape of an event, and it is extrenely
rel evant to what we're tal king about here as an
event which is not sonmething which has -- we're not
just tal king about sonmething that people are talking
about. W have real, tangible evidence that this
occurred at the tine that it occurred, and this is
i nval uabl e evidence, and it is the |least prejudicia
evi dence that is being presented here or will be
present ed here today.

HEARI NG OFFI CER FELTON: | still -- 1 still
want to deal with each one of these segnents
separately.

MR. HARDI NG  Could we do that then because
have -- | have -- ny notion stands as to the whol e,
but --

HEARI NG OFFI CER FELTON: Li ke --

MR. HARDI NG There is a segnment that we have
all heard here and seen, comenci ng at 000, segnent

one. Okay? That is the nmeter reading, that is the
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sound audi ble on the tape. And we're noving to
admt it.

HEARI NG OFFI CER FELTON: Is -- M. Harding, you
had previously offered to admt this w thout the
sound.

MR. HARDI NG  Well, not without the sounds.

W t hout the words of the people speaking. The sound
is significant. It tells a tape-recording of the
event. W could ask the board to sinply ignore the
words of the people speaking. That would be -- even
though | think it's a present-sense inpression and,
therefore, a hearsay exception, | don't want to bog
down in it. | think the board is sharp enough to
figure out what's the words and what's the nusic and
what's the video display.

HEARI NG OFFI CER FELTON: All right. Well
we'll proceed with each segnent as is with your
objections noted. |I'mgoing to adnmt the segnent.

While it is noted that this is a tape that
i ncl udes several segnments, it seens that the
foundati on has been laid that both this w tness

created the tape and M. Yerges as well had a chance
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al beit at a | ater date. | believe that this does at

L. A. REPORTING (312) 419-9292

143
| east establish, you know, an event; and we will
take it as that. It will be admitted for that
reason.

| also note that these -- the tape that

shows the sound neter level, a nunerical |evel, does
not in and of itself establish a violation of the
board's procedural -- board's rules or the
Environnental Protection Act. The -- this only
comes in to establish whether or not this is

unr easonabl e, and that will be for the board to
det er mi ne.

MR. HARDING | would also further note here,
we're not proceeding -- we are expressly not
proceedi ng under nunerical violation.

HEARI NG OFFI CER FELTON: | think that's
apparent from your pleadings.

MR. HARDI NG  Ckay.

HEARI NG OFFI CER FELTON: Only alleges violation
of the Environmental Protection Act. So we wil|

take each one of these pieceneal. |If you can
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proceed with segment nunber two?
MR. HARDING Well, to get the controversy out
of it, | would then nove to adnit segnments two,

four, five, six, seven, and nine.
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HEARI NG OFFI CER FELTON: Those particul ar
segnents are segnents only with the nuneric
nmoni t ori ng, sound nonitoring systens, and there's no
testi nmony by any parties?

MR. HARDING Right. There may be an
occasi onal comment, but, again, we're not interested
in having the comments regi stered or commented upon
or treated as evidence.

HEARI NG OFFI CER FELTON: W th your objections
noted, M. Shields, I'"'mgoing to admt segnent two
whi ch begins at 1 minute and 50 seconds and ends at
approximately 4 m nutes and 1 second.

M. Harding, if you can proceed, |I'm
sorry, to make that clear, which segnents are or are
not permtted.

MR. HARDI NG Dividing that portion that begins

at 4:02 and that portion that begins at 9:40 as
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segnments 3 and 3A, | would nove to adnit segnent
three comrenci ng at 4:02.

HEARI NG OFFI CER FELTON: Segment three
begi nning at 4 minutes and 2 seconds and endi ng at

approximately 9 mnutes and 47 seconds.

MR. HARDING We can end it at 9:46 if you
want .
L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: We'll go with 9:47 is
admi tted.
MR. SHI ELDS: Over ny objection.
HEARI NG OFFI CER FELTON: Over objecti on,
yes.
MR, SHI ELDS: All the objections that | have
made heretofore.
HEARI NG OFFI CER FELTON:  Yes.
MR. HARDI NG Also nove to admit segnent four.
HEARI NG OFFI CER FELTON: Segment four which
begi ns at 13: 307
MR. HARDING Right.
HEARI NG OFFI CER FELTON: And ends at
approximately 5:35 -- excuse nme, 15:35?
MR, HARDING Right. 15:35, 36, somewhere in
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there.

HEARI NG OFFI CER FELTON: Agai n, notwi thstanding
M. Shi el ds' objections, which he can continue to
mai ntain, and | believe he does?

MR. SHI ELDS: Yes.

HEARI NG OFFI CER FELTON: | will admit based on
the foundation that's been established here and the
fact that this, again, is seemngly relevant to this

matter.
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MR. HARDING  Okay. At this point | would nove
to admit segnent five.

HEARI NG OFFI CER FELTON: Again, with
M. Shields' objection, segment five beginning at
approxi mately 15:36 and endi ng at approxi mtely
19:30 is admitted.

MR. HARDING And | nmove to admit segment siX.

HEARI NG OFFI CER FELTON: W th M. Shields
obj ections being fully noted, segnment six, beginning
at 19:31 and ending at approxinmately 22:08, is
admi tted.

MR. HARDING And nove to admt segnment seven.
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HEARI NG OFFI CER FELTON: Segnent seven,
begi nning at 22:09 and ending at approxi nately
25:38, with M. Shields' objections, is admitted.

MR, HARDI NG Move to admit segnent eight.

HEARI NG OFFI CER FELTON: | thought you said
only segment nine? Seven, then nine.

MR. HARDING Oh, |I'msorry, we're going to
bypass eight for the nonent. Mve to adnit segnent
ni ne.

HEARI NG OFFI CER FELTON: Segment nine, with
M. Shi el ds' objections noted, beginning at 30:20

and ending at just about 35 minutes, is admtted.
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MR, HARDING  And nove to admit segment ten.

HEARI NG OFFI CER FELTON: Segnment ten | didn't
think you were noving into evidence.

MR. HARDING G ve ne just a moment. Well, I'm
going to nove to admit it, segnent ten.

HEARI NG OFFI CER FELTON: On what basis are you
nmoving to admit segnent ten?

MR. HARDI NG  Sane basis. Part of this was the
Decenber 4th and Decenber 5th. Night of the 4th,

nor ni ng of the 5th.
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HEARI NG OFFI CER FELTON: Again, with
M. Shields' objections, I will adnmit segment ten
begi nning at 35 m nutes and endi ng at about 38
m nutes, into evidence.

MR. HARDING At this point | would nove to
admt segnent 3A. And as to the hearsay objection
whi ch has al ready been made, | would note that this
is the present-sense inpression of a person who is
Wi t nessing an event and, therefore, | believe it is
a valid exception to the hearsay rule.

HEARI NG OFFI CER FELTON: M. Shiel ds?

MR, SHI ELDS: | would renew the objections
which | have made in total to the tape and to each

segnment of the tape. | would renew nmy objection to
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this specific segment with regard to it being
hearsay, conclusionary. | think | had a list at one
point. It's not material, prejudicial, and the fact

that the gentl eman was obvi ously posed for the
segnment of the tape with regard to |ocation and
comments elicited fromhim and clearly violative of

evidentiary rules to allow that segment into
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evi dence.

HEARI NG OFFI CER FELTON: |'m going to sustain
M. Shields' objections. | find that given that
this witness was available here to testify in sone
detail as to the occurrence of the events on that
day in which he was allegedly taped that that is
sufficient, so segnent three will not be
admi tted.

MR. HARDING If that's the case, then it also
stands as a separate exanple of everything else, and
I would ask that it be admitted with an express
finding that -- well, | realize you work for the
board, so you can't order the board not to do
sonmet hing, but with an express finding that the
statements of the witness in the tape are
nonadni ssi bl e evidence but that the event itself,

t he background is.
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HEARI NG OFFI CER FELTON: So admitting it how,
wi t hout the statenents of the w tness?

MR. HARDING Wthout the statements of the
Wi t ness.

HEARI NG OFFI CER FELTON: So you're asking --
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MR. HARDI NG Request to the board to sinply
ignore the statenments of the witness who they will
al ready have on the record here.

HEARI NG OFFI CER FELTON: So admitting it solely
for the noise, right?

MR. HARDI NG  For the occurrence, yes

HEARI NG OFFI CER FELTON: For the occurrence.

M. Shields?

MR, SHIELDS: | would sinply again renew ny
objections to the entire tape, to that specific
segnment for all purposes.

And | see no additional relevance or can
concei ve of how you can have that portion of the
tape made with the voice edited out and | eaving the
music in. There -- there is no sound reading taken
as in the other segnments, and it would be subject to
distortion with regard to the | ocation of the
nm crophone.

But, all in all, it is still hearsay,
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| acks authenticity, has been edited, obviously, with

the fade in, fade out. Continue to object with
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regard to the admissibility of that entire segnent.

HEARI NG OFFI CER FELTON: |'m going to sustain
M. Shields' objection.

MR. HARDING Very well then. 1'mgoing to
make the sane notion as to segnment eight, nove to
admit. And if admission -- if the hearing officer
finds adm ssion is not proper, given the statenents
on the tape, then | ask that it be admitted with a
request to ignore the statements of the people in
the tape, in that segment.

MR. SHIELDS: And | would have the same
objections as to, | believe it was 3A.

HEARI NG OFFI CER FELTON: That's correct. |
think in light of the fact that M ss Pawl owski is
here to testify, along the same lines with regard to
3A, | will sustain M. Shields' objections.

MR, HARDI NG Okay. May | ask a question on
the record but slightly out of procedure?

Have your clients seen the tape?
MR. SHI ELDS: Yes.
MR. HARDI NG  The hearing officer has seen the

tape, |'ve seen the tape, Pawl owski s have seen the
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tape. The only person here who hasn't seen the tape
is the court reporter.

HEARI NG OFFI CER FELTON: Ri ght.

MR. HARDI NG Can we waive the showi ng of the
tape here? | think it -- | don't see that it serves
any particul ar purpose other than to eat up another
38 minutes.

MR. SHI ELDS: Yeah, | don't have any --

HEARI NG OFFI CER FELTON: Do you have any
objection to that, M. Shields?

MR. SHI ELDS: No objection. No.

MR. HARDING Let's turn off the nmonitors so
they don't expl ode.

HEARI NG OFFI CER FELTON: M. Hardi ng?

MR. HARDI NG Yes, mm'am

HEARI NG OFFI CER FELTON: The vi deotape with the
segnments that we have identified as exhibits will be
identified as exhibit -- Conplai nants' Exhi bit
Nurber 16.

MR. HARDI NG  Exhibit 16, yes

MR. HARDI NG  Now, do you have a copy of the
vi deot ape?

HEARI NG OFFI CER FELTON: | do not. You'll be

giving ne a copy.

L. A. REPORTING (312) 419-9292
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MR. HARDI NG Here's the videotape.

HEARI NG OFFI CER FELTON: This will go into the
board's record.

MR. HARDI NG As Exhibit 167?

HEARI NG OFFI CER FELTON: Correct, Exhibit 16.

MR. HARDI NG  Conpl ai nants' Exhibit 16. [|'m
sorry.
BY MR. HARDI NG

Q Now, this all started June the 29th of

1998; is that correct, M. Paw owski ?

You're still on the stand, as it were.
A The noi se problemitself started on
January -- excuse ne, June 29th, 1998.

Q Okay. And have you -- how has this
af fected you specifically? Wat about your life has
this affected?

A Thi s has had an inpact on numerous facets
of ny life.

Q Okay. What about your sl eeping?

A It has disrupted ny sleep on nany
occasi ons.

Q Absent the presence of Benchwarners, what
time do you normally rise in the norning?

A Bet ween 5: 00 and 5:15.
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Q And what tinme do you usually go to bed at
ni ght ?

A Bet ween 10: 00 p.m and 10: 30.

Q By the way, how old are you?

A | am 43 years ol d.

Q So do you go to sleep appreciably later on
t he weekends than you do during the week, or are you
a m ddl e-aged man of constant habit?

A W go to bed at the same tine on the
weekends because on the weekends we dedi cate our
days to renovation of our building. So, it's a
normal day for us. Has been since we purchased the
building in March of '95.

Q Okay. And how has that changed? How has
your sl eep changed si nce Benchwarnmers opened?

A Numer ous occasions, | could not get to
sleep in the nmaster bedroomthat | designed and
built. 1'd have to retreat to another roomjust to
try and escape the noise. On sonme nights when the
front door of the bar is left open, | can't sleep in
any roomin my house.

Q Okay. And what about recreation in your
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A Recreation, no, not appreciably.
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Q Tel evision, listening to the radi o?

A It has interfered with our ability to
wat ch tel evision on several occasions.

Q Okay. You can play cards, anything like
that, board ganes? Do you do that?

A It hasn't really affected our ability to
do that because we don't often do those things.

Q Okay. How many guests have you had in
your home, would you say, since June 29th of 1998?

A What are you referring to as far as
guests? Overni ght guests?

Q Guests. Evening guests.

A Eveni ng guests? 75.

Q Okay. And has anyone ever comented to
you about the noise?

MR. SHI ELDS: bjection, hearsay.

MR. HARDI NG  The fact of the comment is not
hear say.

MR. SHI ELDS: bjection, hearsay.
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HEARI NG OFFI CER FELTON: |'m going to sustain
the objection. If you' ve got w tnesses,
M. Harding, to produce or to elicit the response
you want, | think that you can call themto testify

as to what they heard.
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BY MR HARDI NG
Q Okay. How has this affected your
relationship with your w fe?
A This has been the npst stressful tine in

our 2l-year marriage.

Q Okay. And has it changed those activities
you enjoy with her?

A Absol utel y.

Q And do you have any plans with which this
constant exposure to noise has interfered?

A Yes, they -- it has interfered with our
ability to pursue the retail venture on the first
floor due to financial constraints.

It also -- for years, ny wife and | have
pointed to when we finally get into a place and
settl e down and have a place that's not a rental

that we can call our own, we are going to, because
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we are childless couple, | ook at adoption and/or
foster parenting. And | couldn't in good conscience
bring a child into that hone.

Q Okay. Now, what do you do when the noise
is up and it's bedtinme?

A I make an assessment as to whether | can

just go into ny guest roomand sleep. And if | can,
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that's what | do.
Q Okay. Then what if you can't?
A Well, if I can't, | might surf the
Internet, | might stay awake and watch tel evision.

I mght just sit in a chair and get aggravated,
which is usually the case.

Q Okay. What tinme does Benchwarners
normal Iy cl ose?

A 1:00 is the time at which closure is
required by | aw.

Q That's Monday t hrough Saturday?

A Monday through Saturday, correct.

Q Well, actually Tuesday norning through

Sunday norni ng?
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A Yeah.

Q There is no Monday norning, though
because Benchwarners is required to close at 10:00
on Sunday ni ght?

A That's correct.

Q That's by ordi nance?

A That's by the |iquor ordinance. And thank
God, we get one night to sleep

Q Now, do you know what the walls -- what

the construction of the walls are between 103 and
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105 West Locust?

A Yes, | do.

Q How are they constructed?

A It is four courses of pre 1900 vintage red
brick.

Q Okay. And when you say four courses, is
it four rows of bricks?

A There are four rows of brick, correct.

Q Okay. And do the walls touch each other?
I nean, is there a separation between the wall of
the one building and the wall of the other?

A It's difficult to say where one ends and
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Q Okay. | would like to show you what's
been marked as Conpl ai nants' Exhibit 6. And
actually we're going to do this.

HEARI NG OFFI CER FELTON: We can go off the
record.

(A discussion was held off the record.)

BY MR. HARDI NG

Q Li ke to show you Exhibits 6, 7, 8, 9. Did

you take those phot ographs?
A Either | took themor ny w fe Diane did.

One of the two of us.
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Q Okay. Exhibit 6, does that accurately
describe the rear of your prem ses?

A Right. The -- in the foreground of that
shot is the southeast corner of 101 West Locust.

Q So it's taken essentially on a westbound
Vi ew?

A Correct.

Q Okay. And that's 101?

A 101. 103 between the two gutters, and
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then 105 west of what appears to be the |ight pole.

Q Okay.

A Power pol e.

MR. HARDING Mowve to admt Conpl ai nants' --
Conpl ai nants' Exhi bit 6.

HEARI NG OFFI CER FELTON: M. Shiel ds?

MR, SHIELDS: Could | see the original photo?

HEARI NG OFFI CER FELTON: Certainly. Can you
clarify -- |1 nmyself ama little confused. Wat is
that first building in the forefront?

MR. HARDING  That's 101 towards you. |It's
taken faci ng west.

HEARI NG OFFI CER FELTON: Then the next buil ding
is 103 and then 1057

THE W TNESS: Correct.
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HEARI NG OFFI CER FELTON: M. Shiel ds?

MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: Seeing as there's no
obj ection, Conplainants' Exhibit Nunmber 6 is
admi tted.
BY MR. HARDI NG

Q Li ke you to take a | ook at 7,
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Conpl ai nants' Exhibit 7. Wat am | | ooking at?

A You're | ooking at a shot fromthe north
side of Locust Street.

Q East bound?

A This is an eastbound shot. The area
between the two easternly and westernly nost white
poles is 105 West Locust where | reside.

Q Okay. Then beyond that going further down
the picture towards the left is Benchwarnmers?

A The buil di ng where the bay wi ndow is
| ocated is 103 West Locust. That is where the
tavern portion of the establishnent is. And then
101 West Locust is the portion of the establishnment
where | believe the restaurant is |ocated.

MR. HARDI NG Okay. Move to admit
Conpl ai nants' Exhibit 7.

MR. SHI ELDS: No objection.
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HEARI NG OFFI CER FELTON:  Ckay.
MR. HARDI NG  Conpl ai nants' Exhibit 8 --
HEARI NG OFFI CER FELTON: Hold on.

Conpl ai nants' Exhi bit Nunber 7, showi ng an eastbound
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view of the front of the property in question,

adm tted.

Thanks.

BY MR. HARDI NG

Q

>

> O

> O

Locust in
Q
A.

Q

Do you recogni ze Conpl ai nants'

Yes, | do.

And what is it?

It's a shot fromthe --

Looks |i ke the northeast?

-- the northeast corner of Third and

Fai rbury.

So it's southwest angle shot?

Sout hwest angl e shot.

Okay. Right at the foreground is the

Benchwar mers canopy over the door?

A

Q
bui | di ng?

A

Q

A

Correct.

Okay. And is that an accurate view of the

Yes.

Any distortion?

Not to ny know edge.

L. A. REPORTING (312) 419-9292
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2 Conpl ai nants' Exhibit 8.

Move to adm t

is

Exhi bit 8?
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MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: Conpl ai nants' Exhi bit
Nunber 8, depicting the corner of Third and Locust,
the property in question, is admtted.

BY MR. HARDI NG

Q Li ke you to | ook at Conpl ai nants'
Exhibit 9. Do you recognize that?

A Yes, | do.

Q Did you take that picture?

A | believe | did.

Q Okay. Did you use any kind of specia
I ens or anything, or is it just a straight up --

A No, no. No special |ens.

Q Okay. And what am | |ooking at?

A You're | ooking at what | classified as ny
acousti cal headboard.

Q Okay. And what is that headboard

constructed of ?

A Oh, starting fromwhat you' re seeing in
the --

Q Appears to be like a band shell; is that
correct?

L. A. REPORTING (312) 419-9292
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A That's correct. Two 45-degree angl es off
on each side, a canopy, as well as a portion that
goes towards the wall. And what you're | ooking at
in the foreground, if | were to take a
cross-section, that first piece is half-inch carpet
foam standard carpet foam purchased --

Q Foam paddi ng?

A Foam paddi ng for under the carpet.
Q Okay.
A It is bonded to half-inch plywod. On the

ot her side of the half-inch plywod is a materia
that is a polyneric ice and water dam barrier, |ike
rubber. It's 1/64ths of an inch thick or so.
Bonded to that is about a half inch of fiberglass
fromceiling tiles, and then bonded to that is
anot her layer of carpet foam So it's a nultilayer,
nmy best attenpt.

Q Okay. Did it have any audi ble effect on
t he noise?

A Noni nal .

MR. HARDI NG ~Okay. Move to admit
Conpl ai nants' Exhi bit 9.

HEARI NG OFFI CER FELTON: M. Shiel ds?

MR. SHI ELDS: Could we have further

L. A. REPORTING (312) 419-9292
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foundation? Not familiar with the location. Are we
on a west wall, east wall, north wall?

HEARI NG OFFI CER FELTON: | agree with
M. Shields. Let's see if we can't establish a
l[ittle nmore foundation.

A As you're | ooking at that headboard --

Q In Exhibit 97

A -- in Exhibit 9, the photograph is taken
in an eastwardly direction. That wall that the
headboard is on abuts 103 West Locust on the second
floor.

MR, HARDING Renew nmy notion to admt.

MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: Conpl ai nants' Exhi bit
Nunber 9, which depicts the conpl ai nants' bed and
acoustical headboard as it has been referred to, is
admi tted.

BY MR. HARDI NG

Q Li ke to show you Conpl ai nants'
Exhibit 14. Do you recogni ze that?

A Yes, | do.

Q And what is it?

A It is a conputer-generated floor plan of

our residence at 105 West Locust.
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Q Do the neasurenments match the true
measur enments of the place?
A W t hout questioning my craftsmanship,
yes.
Q I wouldn't question your craftsmanship,
sir

At the bottom |l eft as depicted, this says

north is up in this; is that correct?

A That's correct. That is a fairly accurate
northernly representation.

Q Okay. So, Benchwarnmers would be on the
right of this picture?

A That's correct. Along the master bedroom
bath, dining room kitchen, yes.

Q Okay. And was all of this conpleted prior
to Benchwar mers openi ng?

A Yes, it was.

Q So this is in existence as of -- what are
we talking, April -- no, March 19987

A M d March 1998, correct.

Q When you noved in?
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A Ri ght .
Q Okay. There's a big open space; would be

a square if it didn't have a flat side at the upper
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right corner. What is that?

A That is an unheated, unfinished portion of
the second floor which serves as storage, workshop
and ny personal indoor driving range.

Q Are we tal king about approximtely 900
square feet?

A Yes.

Q Okay. And the rest of it is about 3300
square feet?

A Qur residence occupi es about 3300 square
feet of the second floor, correct.

Q And the whole footprint (sic) is about
4200 square feet?

A G ve or take, yeah.

MR, HARDING Okay. At this point, | would
nove to admit Conplainants' Exhibit 14.

MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: Seeing as there is no

obj ection, Conplainants' Exhibit Number 14 depicting
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the floor plan of the conplai nants' residence is
admi tted.
BY MR. HARDI NG

Q When did your dog die?

A Specifically, the date | noted in my | og,

L. A. REPORTING (312) 419-9292
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but it was sumrertine of this year.

Q Okay. Did anything happen that evening in
relation to Benchwarners?

A Well, yes, it did. Diane and | were
sitting at the dining roomtable with the -- the
question before us as, you know, how do we deal with
the loss of a cherished pet, and --

Q How | ong had you had her?

A Ei ght years.

Q And what happened?

A Well, during an energency surgery to try
to save her |life, the dog was com ng out of
anesthetic and had a cardiac arrest and di ed.

Q And what happened that evening?

A Well, that evening, as we were trying to

deal with the loss of our cherished pet, we had to
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do so with the thunping nusic from our neighbors
bl ari ng through our walls.

Q How I ong did that go on?

A It seened like it was an eternity.

Q Is there anything el se that you want to
tell the board or that you think the board needs to
know?

A | don't believe so.
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MR. HARDI NG Then | have no further questions
of you, sir.

HEARI NG OFFI CER FELTON: M. Shields, would you
like to proceed with cross-exam nation right now, or
"Il give you the option to proceed now or take a
br eak.

MR. SHIELDS: Could we take a break at this
poi nt ?

HEARI NG OFFI CER FELTON: That woul d be fi ne.
VWhile we're on the record, it's about two o' clock
I think the parties would like to proceed as soon as
we can return.

Do you need nore than 45 mnutes, or would

you prefer not?



15

16

17

18

19

20

21

22

23

24

10

11

MR. HARDI NG  Absolutely not. Not a problem

HEARI NG OFFI CER FELTON: We'll proceed back on
the record at 2:45 with cross-examination of
M. M chael Paw owski. Thank you.

(A recess was taken from2:02 to 2:50 p.m)

HEARI NG OFFI CER FELTON: Back on the record.
It's 2:50 p.m We're going to proceed with the
cross-exani nation of M chael Paw owski .

However, M. Shields, you have a request

you would like to make?
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MR, SHIELDS: Yes. | have a w tness, the nayor
of Fairbury, Bob Walter, and he's also a principal
at a local school district and has a series of
nmeeti ngs and conferences that he needs to get back
to. And | was requesting that, if possible, we go
out of order and take his testinony at this tinme and
then come back for cross-exani nation.

HEARI NG OFFI CER FELTON: Of M. Paw owski ?

MR. SHI ELDS: Yes.

HEARI NG OFFI CER FELTON: Then we would finish

up with the conplainants' case in chief which would
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MR. HARDI NG  What time does school let out?
MR. SHI ELDS: Pardon?
MR. HARDI NG  What time does school let out?
' massuning he wants to be back for dism ssal?

MR, SHIELDS: No. Is it neetings that you

have?
MR, WALTER: It's parent-teacher conferences.
MR, HARDING Oh. Conmencing what tinme?
MR. WALTER: Three until six.
MR. HARDING Well, | don't see any reason why

we can't try and get rid of himin seven m nutes.

HEARI NG OFFI CER FELTON: All right. Seeing
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that there doesn't seemto be an objection, we'l
proceed right now. W' Il postpone M. Paw owski's
Cross-examni nati on.

MR. HARDING Do you want the witness here, or
do you want him over there?

HEARI NG OFFI CER FELTON: If you want to call
M. Shields, this one witness for the purpose of
direct and then obviously the opportunity for

M. Harding to cross, and then we'll proceed again.
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Of the record.
(A discussion was held off the record.)
MR, SHIELDS: |If there is no objection, | would
have M. O Day question Mayor Walter.
HEARI NG OFFI CER FELTON: |Is M. O Day
affiliated with your firnf
MR. SHI ELDS: W are associ ated together for

t he purposes of this case.

HEARI NG OFFI CER FELTON: Ckay. So M. O Day
will be -- are you asking to enter an appearance on
behal f of the respondents in this case?

MR O DAY: Yes, yes.

MR. HARDI NG  Street address and tel ephone in
the record would be sufficient for me.

HEARI NG OFFI CER FELTON: Yes. Could you
L. A, REPORTING (312) 419-9292
170

formalize your name and where you're practicing?

MR. O DAY: Daniel G O Day. 124 Southwest
Adans, Suite 520, Peoria, Illinois, 61602.

HEARI NG OFFI CER FELTON: M. O Day, wll you be
participating in any of the other exam nations of
your witnesses?
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MR. O DAY: Possibly.
HEARI NG OFFI CER FELTON:  Okay.
(Wtness sworn.)
ROBERT WALTER, JR.
havi ng been duly sworn by the court reporter,
testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY MR. O DAY:
Q Wul d you state your nane for the record,
pl ease?
A Robert P. Walter, Jr.
Q And, M. Walter, do you hold a public
of fice?

A Yes, | do.

Q What is your public office that you hol d?
A Mayor of the City of Fairbury.
Q How | ong have you lived in Fairbury?
A. 48 years.
L. A. REPORTING (312) 419-9292
171
Q And how old are you?
A. 48 years.
Q You're a native?
A Yes.
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Q Have you been familiar, since a young age,
with the layout of the downtown area of Fairbury?

A Yes.

Q And has nmuch changed in the way of
buildings in ternms of their outward appearance in
downtown Fairbury in the area of Benchwarnmers since
you were a | ad?

A Yes.

Q And may | have the exhibits about the
pi ctures of the buil dings?

HEARI NG OFFI CER FELTON: The phot ographs?

MR. O DAY: Yes.

HEARI NG OFFI CER FELTON:  Sure.

BY MR. O DAY:
Q ' m showi ng you what's been admitted as

Exhibit 7. In Exhibit 7, do you see the green

awni ng --
A Yes.
Q -- in the left part of the photo?
A Yes.
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Q Is that Benchwar mers?
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A Yes.

Q And then do you see sort of a white awning
sticking out all the way over the sidewal k in that
phot ogr aph?

A Yes.

Q And does that go fromthe left towards the

A Yes.

Q Whose building is that where you see that
sticking out?

A M. and Ms. Paw owski .

Q What kind of material is that nade of ?

A I think it's -- well, it was a wooden
frame. Metal.

Q And is there netal above to sort of
defl ect rainwater and things like that?

A There's sone surface up there. |'m not
sure if it's netal nowor if it's --

MR. HARDING | would object to the rel evance.

MR ODAY: It's relevant. It talks -- it's
going to relate to where sound could be conducted up
to the upward wi ndows of their

est abl i shment .

L. A. REPORTING (312) 419-9292
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MR. HARDI NG  Ckay.

HEARI NG OFFI CER FELTON: |'m going to overrule

t he objection.

BY MR. O DAY:

Q Then you see the wi ndows above that

structure that we've just tal ked about?

A Yes.

Q And are those the wi ndows -- have you been

in the apartnment or --

A No.
Q -- up there?
A No, | haven't.

Q Do you know where it's | ocated?
A

Yes.

Q Is it located up in that area where you

see those wi ndows above this white structure we've

been di scussi ng?

A Yes.
Q How | ong has that white structure been
t here?

A The white neaning the supports?

Q Yes.

A A nunber of years. | couldn't guess how

| ong.

L. A. REPORTING (312) 419-9292
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Q Do you know where the front door of the
bar is for Benchwarners?

A Yes.

Q Where is that?

A (I'ndicating.) Right there, | think.

Q Are you pointing just to the left in this
phot ograph of where this white structure is that

we' ve been tal king about that goes out over the

si dewal k?
A Yes.
Q In that area of downtown Fairbury, what

ki nds of establishnments do you find at the ground
l evel ?

A There is a dentist's office, there's an
attorney's office in that particul ar bl ock.

MR. HARDING |'mgoing to object to the
rel evance agai n.

MR. O DAY: W're going to showit's a
commercial district.

MR. HARDING It's a commercial district. So
sti pul at ed.

HEARI NG OFFI CER FELTON: |'m going to overrule

and just allowa little nore of this |ine of
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questioning, if the party is wishing to elicit sone
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sort of information. Let's do that.
BY MR. O DAY:

Q Is there a departnment store across the
street?

A Yes, there is.

Q Are deliveries nade in the downtown area
of Fairbury at night in your experience?

A At ni ght meani ng?

Q In the evening.

A | don't know for sure.

Q Al right. 1Is there traffic in downtown

Fai rbury in the evening hours and even into the
m dni ght, 1:00 in the norning hours?

A Yes.

Q When you see sone cars parked in these
phot ographs - -

A Uh- huh.

Q -- and the cars on the opposite side of
the street appear to be parking so that their fronts
are towards the curb?

A Correct.
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Q And then on the side of Benchwarners and
the structure with the white awning in front,

they're parked just regular parallel parking; is

L. A. REPORTING (312) 419-9292
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that correct?

A Yes.

Q Is there traffic to park in downtown
Fai rbury during these hours of the night in your
experience?

MR. HARDI NG  Objection. No specification of
what hours.
BY MR. O DAY:

Q Let's say the hours of ten at night unti

one in the norning, are there people parking in this

area -- these areas?

A Yes.

Q Is that the right of way? 1In other words,
is that |and owned by the city or the -- or whoever

the road district is as opposed to the building
owner s?
A Yes, it is. It's city property.

Q If there was sound com ng fromthat
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towards a building, would it be emanating from
Benchwarmers, or would it be emanating fromthe area
of the city right of way?

A | don't know that. | don't understand
your question. Sound coming from --

Q From the area of a parked car or whatever

L. A. REPORTING (312) 419-9292
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is happening with respect to a vehicle in that area?
A It would be conming fromthe vehicle,
woul d assune.
Q In your years of living in Fairbury, have
there been tinmes when you' ve heard nusic and ot her

noi ses com ng fromvehicular traffic in the downtown

area?
A Yes.
Q And | oud nusic sonetines?
A Yes.
Q Have you heard a steady |evel of noise at

times in dowmtown Fairbury fromthe traffic?
A I'd say nore internmttent than steady.
Q Sort of valleys and peaks sonetines?
A Uh- huh.  Uh- huh.

Q Have you heard -- are there teenagers and
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ot her young people with vehicles with | oud stereos

in this area?

A Yes.

Q And do they travel the streets of downtown
Fai rbury?

A Yes.

Q And park their vehicles in these areas

that are designated as parking areas?
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A They coul d.
Q In terns of what's allowable --
I's this marked?

MR. SHIELDS: No, it has not been marked.
BY MR. O DAY:

Q What's allowable in this commercia
district that you say these buildings are in, in
downt own Fairbury, in ternms of your zoning
or di nances?

A Any conmerci al establishment.

Q And what could that include?

A Private offices, restaurants; | suppose

any type of business.



14

15

16

17

18

19

20

21

22

23

24

10

11

HEARI NG OFFI CER FELTON: | can mark it
M. Shields. That's fine.
MR. HARDI NG What have we got?
HEARI NG OFFI CER FELTON: Wy don't you --
MR. O DAY: The zoning map of the City of
Fai rbury.
MR. HARDING Do you have the zoning
ordi nance?
MR. O DAY: W have the articulation of what's
all owable in a comercial district.

HEARI NG OFFI CER FELTON: Are you asking us to

L. A. REPORTING (312) 419-9292
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mark this?

MR. O DAY: Yes.

HEARI NG OFFI CER FELTON: City of Fairbury
zoni ng map as Exhi bit Nunber 17

MR. O DAY: Yes.

HEARI NG OFFI CER FELTON: Show that to
conpl ai nants' counsel and --

MR. HARDING Am | going to get copies?

MR. O DAY: W can ask the mayor.

HEARI NG OFFI CER FELTON:  Exhi bit Number 2 is

entitled Article 9, C, Commercial District. These



12

13

14

15

16

17

18

19

20

21

22

23

24

are Respondent's Exhibits 1 and 2.

Just note that you make sure -- mneke
avail abl e for the conpl ai nants copi es of those
exhi bits.

MR. O DAY: Right.

BY MR. O DAY:

Q "' m showi ng you what's been nmarked as
Exhibit 1. Does that truly and accurately depict
the zoning for the City of Fairbury as it's been
approved by the city council and other governnenta
bodi es needed to approve a map of that kind?

A Yes, is it.

Q And have there been any significant

L. A, REPORTING (312) 419-9292
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changes in that over the last two years?
A. No.
MR, O DAY: | offer Exhibit 1 into evidence.

MR. HARDI NG Now, Exhibit 1 was which one, the

map?
MR. O DAY: The map.
MR. HARDI NG  Certainly.

HEARI NG OFFI CER FELTON: Okay. Exhibit
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Nunmber 1 is admitted. It's the City of Fairbury
zoni ng nmap.
BY MR. O DAY:

Q The city map is color-coded; is that
correct?

A Yes, it is.

Q And the city map is col or-coded for
commercial district. Wat color would you call that
that is color-coded to be?

A Red.

Q And then there are two col or-codi ngs for
different kinds of residential districts. And would
you agree with me that those are green and pink?

A Yes.

Q Does the City of Fairbury have a | ot of

land that's zoned purely for residentia
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construction and |iving?
A Yes.
Q Wbul d you -- how woul d you characterize --

MR, HARDING  Objection. Wiat's "a lot"?
HEARI NG OFFI CER FELTON:  Yes.

BY MR. O DAY:
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Q Well, how would you characterize the
percentage of land in the city limts avail able just
for people who want to live only near residences
versus the commrercial district?

A Strictly R1 residence would -- the Rl and

R2 conmbi ned?

Q Yes.
A I'd say probably 80 percent.
Q So, if soneone wants to live in Fairbury

and they want to be just by residences, 80 percent
of the town or the city is available for that kind
of living; is that correct?

A That's an estimate.

Q You can live within the zoning -- can you
live within the zoning laws and live in a conmercia
district if you have a residence there?

A Yes.

Q That's not a violation of the commercia

L. A. REPORTING (312) 419-9292
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zoning to have a residence there, is it?
A No, it isn't.

Q Wuld it be a violation of the zoning | aws
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to have a comnmercial establishnent in the
residential areas?

A Yes, it would, unless a variance had been
applied for and approved.

Q Exhibit 2, what is that?

A It's identified Article 9, C, Comerci al
District.
Q Are those the perm ssible uses within a

commercial district in the City of Fairbury?
A Yes, they are.
Q There's a date down at the bottom of
3/28/97. Is that true?
A Yes.

Q And is that the date that these were | ast

anended?
A. Yes.
Q Have those been in effect the whole tine,

1998 and 1999, that's involved in this case?
A Yes.
MR. O DAY: | offer Exhibit 2 into evidence.

MR. HARDI NG  No objection.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: The Exhi bit Nunber 2,
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the comrercial -- perm ssible commercial uses is
admi tted.

MR. HARDI NG  That's Respondents' Nunber 2.

HEARI NG OFFI CER FELTON:  Yes.

MR. HARDI NG  Ckay.

HEARI NG OFFI CER FELTON:  Thank you.
BY MR. O DAY:

Q Wth regard to these specific buildings
that were involved, were you here this norning when
there was testinony about the buildings that are

depicted in Exhibit 2?

A No.
Q Okay. | want you to | ook at Exhibit 2
which is the -- I'"msorry, their Exhibit 2 which

is --
HEARI NG OFFI CER FELTON: Whose exhibit? Make
sure you're clear, M. O Day.
BY MR. O DAY:
Q Conpl ai nants' Exhibit -- |I'msorry,
Exhi bit Number 7. At one time was the buil ding that
has the white awning on it and al so the green
awni ng, was that owned by one establishnment?

A Yes.

L. A. REPORTING (312) 419-9292
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Q What establishnment was that?

A It was a carpet shop at one tine.

Q Okay. And was there ever a newspaper
there or a printer?

A They did -- yes. The newspaper was
actually fromthe end building through the white
awni ng building. They used the entire.

Q And were you |iving here when that

newspaper was here?

A Uh- huh.
Q Did you ever go inside?
A Yes.

Q Wuld you tell us --

MR. HARDI NG  Obj ection, rel evance.

MR. O DAY: W' re establishing the character of
t he nei ghborhood and how this has been used forever
inthis --

HEARI NG OFFI CER FELTON: Cbjection is
overrul ed.

MR. HARDI NG The character -- if | may?

HEARI NG OFFI CER FELTON: No. Actually, we'll
proceed.

MR. HARDING Go ahead.

HEARI NG OFFI CER FELTON: Proceed with

L. A. REPORTING (312) 419-9292
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M. O Day's question. He needs this tinme to
di rect-examne his w tness.
BY MR. O DAY:

Q Were you ever inside there when it was an
operating printing press?

A Yes.

Q And did you go all over the building?

A Uh-huh. | -- | had been in all the
bui | di ng.

Q Al right. Had you been in the part
that's towards the corner on the |eft-nost part of
t he phot ograph?

A Yes.

Q Had you been in the part to the right-nost
part of the photograph?

A Yes.

Q And was it all used for one printing press
operation?

A Yes.

Q When the printing presses were going
there, could you hear them out on the street?

A Yes.

Q Wuld you tell us how they sounded?



24

10

11

12

13

14

15

16

17

18

19

20

A A constant repetitive pounding, thunping
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noi se as the presses would hit together

Q Do you have personal know edge about the
hours of the day that those operated?

A I can renenber them -- dependi ng upon
newspaper delivery tinme and when it was -- their
press time, it varied.

Q Okay. About when woul d they have had
their printing presses going?

A They coul d have been going from al
afternoon into the evening and even into early
nor ni ng hours.

Q And are you sure of that?

A Yes.

Q When did they stop using that building for

a printing press?

A | don't know the date.

Q Was it approximately ten years ago?

A. | suppose.

Q Wuld you -- if you were to put a -- sone

adj ectives on this particular area of town
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hi storically since you ve been here -- and you're a
native, your |ast 48 years -- what kind of
adj ectives would you use to describe the downtown

part of Fairbury as opposed to the parts that are
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col or-coded as being solely residential areas?

A Probably noisy. Those night be
adver bs.

MR. HARDI NG  Pardon? | didn't catch the
comment .

HEARI NG OFFI CER FELTON: Coul d be sone adverbs
describing also, as well as adjectives.
BY MR. O DAY:

Q I'"ve forgotten that | was dealing with a
princi pal .

Pl ease proceed.

A It would be loud, a lot of activity,
noi sy, busy.

Q What is the nearest other town or city of
any significant size to Fairbury?

A Ponti ac.

Q How far away is that?

A Fifteen mles
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Q Al right. 1Is it fair to say that -- what
ki nd of area separates Fairbury from Pontiac and
other cities that m ght be of any significant size?
Is it agricultural?

A Yes.

Q Is it fair to say that this snall area
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that's col or-coded comercial in downtown Fairbury
has historically been a draw for people to conme in
fromthose quieter areas to congregate?

A Yes.

Q Are there other bars and restaurants in
downt own Fairbury on Locust Street besides
Benchwar ner s?

A Yes.

Q And what are the names of those
establ i shnents?

A Rat hbun's Tap, the VFW WIld WIllie's.

Q Do you know whet her there were ever any
establishnments on the second floor of this building
that's shown in Conpl ai nants' Exhibit 7?

A Yes.
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Q

What kind -- was there ever an

establ i shnment that sold al cohol in the second fl oor

of this building?

A

Q

>

> O

Q

Yes.

When was that?

I"'mnot -- a nunber of years ago.
And what was it?

The American Legion.

Al right. Wen the American Legi on was
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up there on the second floor, was it on the part

that's got the green awning or the part that's got

the white awning out in front that goes over the

whol e si dewal k?

A

It's in the part that's the green awning,

farthest to the right.

MR. HARDI NG  Excuse ne, is that indicating

1017

BY MR. O DAY:
Q Is that indicating where Benchwarners is?
A Yes.

MR. HARDI NG  Thank you.

HEARI NG OFFI CER FELTON: M. Harding, it's fine
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-- | would prefer if you raise it in the formof an

obj ection as opposed to questioning.

MR, HARDING |'msorry. | didn't understand

his testinony.

HEARI NG OFFI CER FELTON: That's fi ne.

MR. HARDING | don't have col or over here
anynore.
BY MR. O DAY:

Q Is it -- would you characterize the

surroundi ng areas to Fairbury as being al npst

exclusively agricultural?

L. A, REPORTI NG

A Yes.
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Q Woul d you characterize the outer edges of

Fai rbury going in towards this commercial area as

being a m xture of industrial and residential for

the nost part?
A Yes.

Q And then sort of

at the heart of this

whol e area where you' ve got this agricultural noving

into residential, noving

the name of a street that

nto commercial, there's

is the main drag of
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Fai rbury;
A
Q

mai n drag

Q

>

> O

Q
Locust St
zoni ng pr
pl anni ng

surround

with M.

case?

is that correct?

Yes.

VWhat is the name of the street that's the

of Fairbury?

Locust.

And what street is Benchwarners on?

Locust.

VWhat street are these other bars on?

Locust.

And are having taverns, establishments on
reet consistent, in your opinion, wth good
actices and maki ng good use of |and
insofar as it concerns Fairbury and the

ng agricultural |ands?
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Yes, it is.
Have you had any conversati ons or neetings

Pawl owski, the conplaining witness in this

One-on-one you nean, individually?
Yes.
No.

Al right. Do you recall conversations in
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nmeetings with himin -- with others present?
A Yes.
Q When is the first such neeting or

conversation that you recall wth hinf

A Prior to August 4th, | don't know a
speci fic date.

Q Let me -- | forgot to ask you sonething.
How | ong have you been the nmayor?

A Since '97. April of '97.

Q Were you on the city council before that?

A Yes.

Q How | ong were you on the city council ?

A Si xt een years.

Q Si xteen years before 1997 you were on the
city council. And in 1997 you becane the mayor?

A (Wtness nods head.)
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Q You were el ected?

A Yes.

Q On August 4th, 1998, did you have a
conversation with M. Paw owski ?

A We had a hearing --
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2

3

Q

>

Q
A

Al right.
-- he was involved with.
How di d that hearing conme about?

He had questioned the violation of a

possi bl e ordi nance.

Q

Do you wear anot her hat besi des being

mayor here in Fairbury?

A
Q
A

Q

Yes.
What ot her hats do you wear?
The liquor conmissioner for the city.

And is that automatic? Does that cone

wi th being mayor?

A

Q

Yes.

Did you have any kind of disability to

serve as liquor conm ssioner in that particul ar

case; in other words, did you feel you had any kind

of conflict of interest or anything like that?

A

Q

i mpartia

A

Q

No.

Did you feel that you could be fair and

L. A. REPORTING (312) 419-9292
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in being -- in hearing that case?
Yes.

Wuld you tell us what you heard from
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M. Pawl owski at that hearing?

A | heard fromhe and his wife both their
concerns about the noise level and the disruption to
their, their life-style.

Q And do you have anything agai nst them
personal | y?

A No.

Q Al right. And do you have anything
personally in favor of the owners of Benchwarners?

A No.

Q Did you try to be fair and inpartial when
you were hearing about this issue?

A Yes, | did.

Q And do you feel you were fair and
i mpartial ?

A Yes, | do.

Q Tell us what you recall about some of
their concerns.

A Well, basically it was the concern
regardi ng the noise. They had filed sonme conplaints

with the police departnment, and they were concerned,
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| think, basically about the disruption of their

life-style.
Q Did you convene a public hearing?
A Yes.

Q And did you find that they, in fact, felt
the way that they felt, that they were telling the
truth when they said that they felt that way?

A Definitely.

Q Why was it then that you decided not to do
anyt hing about it? Wuld you tell us your reasons
in the record, please?

A The exi sting ordinance didn't specify
accept abl e or nonacceptabl e sound levels. CQur
ordi nance did not differentiate between residentia
sound | evel s versus conmercial sound | evels.

The three reports -- two reports that |
had read fromthe police officers didn't indicate
that -- through their personal evaluation that the
noi se |l evels were excessive. And then the fact that
it was a comrercially zoned area.

Q Did it -- in your opinion, as a person who
had been here for 48 years in this comunity and
sonmebody who had been on the city council for

si xteen years, was it?

L. A. REPORTING (312) 419-9292
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A Uh- huh.

Q Bef ore you were el ected mayor, then been
mayor or since 1997, was it out of character for
this particular area for there to be sone nusic,
noi se within an establishment?

A It's not out of character at all

Q Did you -- do you have an opinion
regardi ng whether it was unreasonable for
Benchwarners to have these sounds within its

prem ses that, on occasion, m ght be heard outside?

A Do | think it's unreasonabl e?

Q Ri ght .

A Real i zi ng the nature of the business, no.
Q Wbul d you characterize this Locust Street

as the focal point of a nunber of square mles
around it in terms of where business is conducted?
A Yes.
Q Have you had any conplaints fromthe Rl or
R2 districts in town about noise from Benchwarmers?
A No.
Q Have your only conpl ai nts concerni ng noi se
from Benchwarmers cone fromthe adjacent conmercia
bui l di ng used as a residence by the Pawl owski s on

t he second floor?
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That's been the only source.

Q Is it true that the residents of Fairbury

have not cone to you except for the Pawl owskis and

asked for this to be abated?

A That's correct.

Q Have you been at other neetings attended

by the Pawl owski s?

A The city council neetings.

Q And has the city council discussed this

i ssue, the city counci

A Yes,

of Fairbury?

t hey have, on a nunber of occasions.

Q So is it fair to say that you've

considered it as |iquor
and the city counci

well as a city council?

A Yes.

conmmi ssi oner and as nayor,

menbers have considered it as

Q And woul d you put into the record what

your unseen anal ysis has been by way of city counci

accl amati ons or

affirmati ons?

MR. HARDI NG Are we asking for an opinion?

bj ection, opinion.

MR, O DAY:

Vel i,

think the statutory factors
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for what's to be considered for a nui sance can cal

into question the character of the community and
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reasonabl eness and things like that. There's four
or five of them and that's what |'m going after
here. And here you have an on-the-scene, by the
peopl e who are the city fathers, nmaking a
determination. | think it would probably be

rel evant.

HEARI NG OFFI CER FELTON: Cbjection is
overruled. Actually, to the extent that M. Walter
can give his own personal know edge and opi ni on, we
will allow the questioning to proceed.

MR, HARDING  Well, then the other thing, |
have to object as to the hearsay because it's asking
for the opinions of others as well

MR O DAY: Well, | will break it down between
hi s own personal opinion and what's been deci ded at
neet i ngs.

HEARI NG OFFI CER FELTON: Let's see how t hat
proceeds. W'Il|l nake a determ nation at that tine.
BY MR. O DAY:

Q Have you been at city council neetings
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council nmenbers have given either their vote or
their input as to what should be done?

A Yes, | have.
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Q And do you recall approxi mately when those
nmeeti ngs woul d have occurred?

A On or before August 4th and sone after.

Q Bef ore August 4th, was there a consensus
that there should be a public hearing?

MR. HARDI NG  Objection. Best evidence rule.
What ever has been done by the council is going to be
reflected docunentarily.

MR, ODAY: | think if sonmebody is at a city
council neeting, they can say what happened there at
that meetings. That's not the best evidence.

HEARI NG OFFI CER FELTON: The objection is
overruled. | think M. Walter can testify as to
what occurred at the neetings if he was there.

BY MR. O DAY:
Q Were you there?

A Yes.
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Q Al right. Wuld you tell us what
happened?

A Well, the discussions anong the counci
menbers have been regarding the, the sound | evel and
whet her or not being in a comercial area it was
i nappropriate. And | don't know --

Q Have there been any dissenters about --
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A No.
Q -- reaching a consensus on this?
A No.
Q What has been the consensus?
MR. HARDI NG  Obj ection, hearsay.
BY MR. O DAY:
Q At these neetings that you' ve -- only to

the extent you've attended and heard what it was.
HEARI NG OFFI CER FELTON: Cbjection is
overruled. Only to the extent that you can
personal |y offer your know edge.
A The conments? The coments |'ve heard was
that the noise |evel was not out of line. It was a
commercial zoned area, and it was not inappropriate.

Q Approxi mately how many of these city
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council neetings have you been at where that kind of
a consensus has been reached?

A I -- 1 don't know. | can't give a
nunber. |'mnot --

Q More than three?

A Yes.

Q Less than ten?

A Probably | ess than ten.

Q How |l arge a city is Fairbury? How nmany

L. A. REPORTING (312) 419-9292
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people live here?
A 3,663 roughly.
Q Do you know approxi mately how many peopl e

live in the surrounding agricultural areas? Do you
have a figure for, say, a nmetro area of Fairbury
approxi matel y?

A No, | don't.

Q Is there any other area in the adjacent
six-mle radius all the way around Fairbury where
peopl e can go to congregate and have a good tine and
have noi se other than Locust Street in downtown

Fairbury, Illinois?
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A Yes. There would be sonme opportunities,
think, in Forrest.

Q Al right.

A But that would be it, within six mles'
radi us.
Q How about within a five-mle radius?

A Not within five.

Q Al right. This Locust Street in downtown

Fairbury, this is the place within a five-nile
radi us around; is that right?
A Yes.

Q It's the focal point of the town square,

L. A. REPORTING (312) 419-9292
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if you will; is it fair to call it?

A Yes. Yes.

MR. O DAY: Those are ny questions.

MR, HARDING Do you m nd?

HEARI NG OFFI CER FELTON: Yes, please.

CROSS- EXAM NATI ON

BY MR. HARDI NG

Q Do you know what a roadhouse is, sir?

A Pardon ne?

Q Do you know what a roadhouse is?
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A

Q

No.

Never

heard of a roadhouse? Tavern

| ocated on a public highway, away from housi ng, away

fromcities?

A
Q
A
Q
County?
A
Q
conmer c

A

Q

No, |

Never

haven't.

seen one”?

I'msure |'ve seen one.

What's the county seat of Livingston

Ponti ac.

Is there anyone else living in any

ial areas in Fairbury?

Yes.

About

how

many people out of the 3,363
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residents live in comercial areas?

A

Q

near est

Five to seven percent of the popul ation.

And to your know edge, who is the next

residenti al

Benchwar mer s?

A

dent al

nei ghbor after the Pawl owskis to

I know there are apartnents above the

of fice,

and |

think the attorney's office,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

but | don't know who lives there.

Q
of fice?
A
Q
of fice?
A
Q
t han 105;
A
Q
A
Q

and Ben- -

Do you know the address of the denta

No.

Do you know the address of the attorney's

No.

Attorney's office, is it a higher nunber
107, 109, 111, sonething like that?

Yes.

So it has the --

The attorney's office would conme closer.
It has the Pawl owskis' office between it

t he Pawl owski s' hone between it and

Benchwar mer s?

A Yes.
Q Now, point of fact, Locust -- you cannot
L. A. REPORTING (312) 419-9292
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go through town on Locust -- into town, through

town, and out of town on Locust, can you? You have

to go down to 24 and conme up, across the tracks,

take a left, whatever?

A

You can enter Locust fromthe east, but it



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

woul d dead-end on the west edge of town.

Q Where does it end out on the east?

A Back around on 24. It curves around to
24,

Q So you have to take a turn off of 242

A Yes.

Q To your know edge, when did the Bl ade
press close its operation at 101 to 105 West Locust?
A I think ten years was nentioned. That

woul d be a guess. |'mnot honestly sure.

Q The Bl ade's a weekly, right?

A Yes.

Q Al ways been a weekly?

A Yes.

Q Do you know the next nearest tavern to the

Pawl owski s' after Benchwarnmers?
A East or west of theirs?
Q Ei t her way.

A Yes.
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Q What is that?

A West would be WId WIlie's, and east
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woul d be the VFW

Q Okay. Wiere is the VFW now?

A It woul d be about a block and a half east
of their house.

Q Okay. And where is WIld WIlie's in
relation to thenf

A A bl ock, probably a total block west.

Q Okay. Now, the Pawl owskis' use of their
prem ses for a residence is allowed under the zoning

code, is it not?

A Yes.

Q Any use allowable in a Rl or R2?

A Uh- huh.

Q So, that plus the comercial is allowed,
right?

A Ri ght .

Q Have you been privy to any of the

di scussi ons between any of the respondents,
particularly M. Qinley and M. Johansen, and the
Pawl owski s?

A Privy to them neani ng have | heard thenf

Q A party to them
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A Not direct conversations.

Q Okay. Have they been related to you?
A Yes.

Q By whont?

A M. Johansen, | believe.

Q When was t hat?

A Prior to August 4th.

Q Was it at a neeting?

A It was in a conversation when | wal ked

through the facility as it was being built.

Q Okay. And what was sai d?

A He gave me an overvi ew of what they were
doing in the building and the structure itself, what
their plans were.

Q What did he say about his conversations
with M. Paw owski ?

A I think that he had attenpted to talk with

hi m about hi s concerns.

Q And - -
A And he was not willing to talk with him
Q That was how M. Johansen characterized it

in conversation to you?
A Yes. Yes.

Q Do you have any way of knowi ng whet her

L. A. REPORTING (312) 419-9292
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that was true or not?

A No.

Q Did you have any other conversations with
any of the respondents here?

A No.

Q Have you had any conversations with their
attor neys?

A Just prior to today's neeting when | was

gi ven the summns or --

Q Were you subpoenaed, sir?
A Par don me?
Q Were you subpoenaed?
A Yes.
Q Oh. Sorry. | wasn't aware of that.
Now, you essentially, along with the city
council -- and you have a city manager, | assune,

somnet hi ng?

A City superintendent.

Q City superintendent. You are the city
mayor ?

A Uh- huh.

Q City of 3,363 people, you service others
outside the community as well; you have people

outside of the community that cone into the
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comuni ty?

A Yes.

Q You said there are certain things you do
annual ly, do you not, as a mayor?

A Yes.

Q One of the things is sign a budget?

A Yes.

Q You float a | evy?

A Yes.

Q And you depend upon -- is this a home rule
uni t?

A Yes.

Q It is. So you also have both |levy, sales
tax, and so on, right?

A Yes.

Q You have a portion of the state sales tax

that you get?
A Uh- huh.
Q But in any event, what you get is roughly
close to the same ampunt of noney every year, right?
A Roughl y.

Q M ght get maybe three or four in these
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addi ti onal each year?
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A Dependi ng on sal es.

Q Have you ever been a party to a
constitutional fight in the courts?

A No.

Q Do you want to be?

A Do | want to be?

Q Do you want to be?

A Not particul arly.

Q Okay. Would that be costly for the city?
A Yes.

MR, O DAY: bjection. Relevance on this?

HEARI NG OFFI CER FELTON: M. Harding, what is
the point you are trying to make out of that
question?

MR. O DAY: |If he's trying to threaten the
wi tness, that's not relevant.

MR. HARDING No, I'mnot trying to threaten
the witness. |I'mtrying to ask the witness a nice

question, if that has ever been nentioned to the
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Wi t ness.

HEARI NG OFFI CER FELTON: Okay. We'Ill overrule
the objection for the purposes of obtaining that
information, if the witness can respond to that. |If

not, that's fine.
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BY MR. HARDI NG

Q At the August 4th nmeeting, was it
mentioned to you that the ordi nance whi ch was being
sought to be enployed against the liquor license to
t he Benchwarners Pub m ght have been consi dered
unconstitutionally vague?

A | don't recall that term

Q Was there any indication on -- at that
tinme that the decision in the other direction,
shoul d there have been a deci sion against the |iquor

license, mght have led to further action?

A A comment made to me?

Q Yes.

A No.

Q Either in the neeting or after?
A No.

Q

In your opinion as |iquor conmmi ssioner
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you stated that the ordi nance was too vague in terns
of noise linmts to be enforced?

A It didn't -- yes.

Q And have you had any di scussions as
regards the Paw owski s and Benchwarnmers with any of
the city's enpl oyees?

A Yes.

L. A. REPORTING (312) 419-9292

210

Q Okay. Have you sought |egal counsel?
Have you asked for the opinion of your attorney on
t hese subjects?

A Prior to talking to the city enpl oyees --

Q No.
A. -- you nmean?
Q Not necessarily. |'m asking you now, have

you talked to the city attorney about it?

A Yes.

MR. O DAY: | don't know if the city has an
attorney-client privilege, but | would think that
woul d be sonmething he might -- that the hearing
officer may want to -- may want to instruct the

Wi t ness on.
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I"'mnot the city's attorney, but before

anybody blurts out any confidential, attorney-client

privilege advice in executive session of a city

council neeting, | would think that a nonl awyer

wi t ness would be instructed on that.

HEARI NG OFFI CER FELTON:  So not ed.

M. Harding, you can ask this wi tness whether or not

he's had a conversation with you.

You have the right not to respond to any

of those, speak with your

own attorney or the city's

L. A. REPORTING (312) 419-9292
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relates to this matter

because that is an attorney-client privilege.

THE W TNESS: Ckay.

HEARI NG OFFI CER FELTON: But you can answer

t hat question whether or

conversati ons.

not you've had any

So, please proceed.

BY MR, HARDI NG

Q Specifically,

am not asking you for the

content of your conversations with the city

attorney. Please do not

t he conversations.

respond with the content of
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O her than as to the general subject
matter, have you had conversations with the city
attorney as regards Benchwarners and the Paw owski s?

A Yes.

Q And do you recall the first such occasi on?

A No, | don't.

Q Do you recall whether you approached the
city attorney about this or whether the city
attorney approached you?

MR. O DAY: | object. At this tinme, it's cone
way far afield of what woul d becone rel evant or

mat eri al .
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HEARI NG OFFI CER FELTON: |'m going to actually
sustain the objection. I'mnot sure -- | don't see
the rel evance here and, you know, it is getting kind
of on the cusp of M. Walter's potenti al
conversations with any city attorney.

MR. HARDING  Well, the need for advice. |If he
felt the need for advice, that would inpact his
deci si on.

HEARI NG OFFI CER FELTON: Well, he's al ready
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testified to the fact that he consulted his

attorney.

MR. HARDING Right. | want to know how many
tines.

HEARI NG OFFI CER FELTON: |'ve sustained the
obj ecti on.

MR. HARDI NG  Ckay.

HEARI NG OFFI CER FELTON: | don't see the
rel evance there.
BY MR. HARDI NG

Q Are there any bars near your hone, sir?

A No.

Q Where do you live?

A Five -- south side of town.

Q South side of town? |Is that a

L. A. REPORTING (312) 419-9292
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residentially zoned area?

A Yes.

Q R1- R2?

A Yes. RI.

Q RlL. And if a bar noved in next door to
you and proceeded to send noise into your hone, you

woul d obj ect ?
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A In an R --

MR, O DAY: bject. That's a hypotheti cal
based on facts that aren't in evidence and, based on
the way the drawing is, what could never be in
evi dence.

HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have a response to that?

MR. HARDI NG There's nothing wong with a
hypot heti cal as | know.

MR. O DAY: Well, it has to be based on --

MR. HARDING | don't know of a hypotheti cal
bei ng obj ecti onabl e.

HEARI NG OFFI CER FELTON: If M. Walter -- I'm
going to actually overrule the objection. |If
M. Walter can, based on his personal know edge, in
some way respond to your question or your

hypot heti cal as you've stated, then we'll allow
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that. But if not, then we won't.
BY MR HARDI NG
Q Do you recall the question?

A Restate it, please.
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Q If a bar nmoved in next door to you and
started sendi ng sound waves into your home and
di sturbed you, would you nmake objection to that?

A Yes.

MR. HARDI NG  Thank you. | have no further
questions, sir.

HEARI NG OFFI CER FELTON:  Anything on redirect,
M. O Day?

MR. O DAY: Yes.

REDI RECT EXAM NATI ON

BY MR. O DAY:

Q If a bar located in an Rl area of Fairbury
where you lived, would you object to that?

A Yes.

Q Why woul d you object to that?

A Because the purpose for zoning and
i dentification of specific areas is to control where
they're | ocated.

Q The Bl ade that was in these buil dings

depicted in Conplainants' Exhibit 7 some years
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ago --

A Yes.
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Q -- did that organization print just the

Fai rbury weekly newspaper?

A No.

Q How many newspapers did it print?

A At one tine, | think, seven different
smal | papers. And then they did conmercial printing
al so.

Q So is it fair to characterize that
printing operation as being one night a week?

A No. It would be nore than one night a

week.

MR. O DAY: Those are ny questions.

HEARI NG OFFI CER FELTON: Okay. M. Walter is

excused. Thank you very much for your tine
THE W TNESS: Thank you.
MR, HARDING If | could take a quick
HEARI NG OFFI CER FELTON: Yes. Take a
five-m nute break. Be back at quarter to.
(A recess was taken from3:41 p.m to
p.m)
HEARI NG OFFI CER FELTON: M. Harding,

can rai se your question.

L. A. REPORTING (312) 419-9292
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if you
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MR. HARDING Yes. M question is, | now have
been given to understand that there are subpoenas
t hat have been issued here, and | have not received
copies. A | would like to get copies within the
next couple of days; and B, | would |ike to know
now, if | could, who has been subpoenaed.

HEARI NG OFFI CER FELTON: M. Shields, would you

pl ease respond to that question? | think it's fair
that you can provide -- it's a fair request, if you
can provide M. Harding those copies by -- | would

say by the end of this week, by Friday, the 12th.

MR. HARDING Well, if we're back tonorrow, can
| get them tonorrow?

HEARI NG OFFI CER FELTON: Well, let's just neke
this -- M. Shields can at |east respond to your
qguestion, and then we'll address the issue.

MR, SHIELDS: | don't believe it's required
under the rules, and | have conplied with the rules
by forwardi ng the subpoenas to the clerk and to the
heari ng of ficer.

MR. HARDI NG  Fil ed docunent need not be
served?

HEARI NG OFFI CER FELTON: And the wi tnesses who

you have subpoenaed are, if you wouldn't just nind

L. A. REPORTING (312) 419-9292
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i dentifying those?

MR. SHI ELDS: Yeabh.

MR. HARDING Am | going to get copies?

HEARI NG OFFI CER FELTON: We're going to address
that question in a second, sir.

MR. SHI ELDS: Subpoenas were served on M chael
Frickey, Kevin Ryan, Sharon Walter, M ke Wite.

MR. HARDI NG M chael Frickey. What was the
next one?

MR. SHI ELDS: Kevin Ryan.

HEARI NG OFFI CER FELTON: If |'m not m staken,
M. Shields, aren't these listed in your fourteen
Wi t nesses?

MR. SHI ELDS: Yes, they're all listed in the
Wi t nesses.

MR. HARDING All right. Sharon Walter.

HEARI NG OFFI CER FELTON: They're listed in the
fourteen witnesses, just to clarify, M. Harding,
that M. Shields provided, after a prehearing
conf erence.

MR. HARDING  They're on the witness list. Wo
is the fourth one? | have Frickey, Ryan, Walter.

MR, SHI ELDS: M ke White. And the mayor and

the city clerk.
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MR. HARDING And the city clerk's name?
MR. SHI ELDS: Brenda DeFries.
MR. HARDI NG  Brenda DeFries
MR. SHIELDS: Also on the list.
MR. HARDING | don't contest they are all on
the list.
HEARI NG OFFI CER FELTON: | wanted to make sure

the record was clear that these aren't a surprise,
in a sense, to the conpl ai nants.

MR. HARDING  The only surprise is the fact of
t he subpoenas.

HEARI NG OFFI CER FELTON: As for the copies,
M. Shields is correct. Section 103.163 does not
specifically require a copy to be served on the

opposi ng party, although if he has no objection, if

he can make the reasonable -- it's not an
unr easonabl e request of M. Harding. It's an issue
I think the parties should resolve thenselves. |If

they want to take it up before ne right now, then I
can hear your notions.

MR. HARDING | would just |ike copies of
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HEARI NG OFFI CER FELTON: Do you have an

objection to that? |If so, I'lIl deal with
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M. Hardi ng.

MR, SHIELDS: | guess | feel that | have
conplied with the rules, and there's no additional
requirenent. | have no strong objection.

I"'msorry. If | may just explain, |'ve
had the flu for the last week, and | am considerably
weakeni ng down at this point. So | have no specific
objection to giving M. Harding the copies. | have
not made those copies yet.

HEARI NG OFFI CER FELTON: I n light of the fact
that the Section 103 does not specifically require
it, however, M. Shields is amenable to providing
you with copies, | would just ask that he -- that he
mai | those so that they are received by this Friday,
Novenber 12t h.

MR. HARDI NG  Thank you.

HEARI NG OFFI CER FELTON: We will now proceed
with M. Shields' cross-exanination of M chael

Pawl owski whenever you're ready.
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MR, O DAY: |f Your Honor please, M. Shields
had pl anned to cross-examne this witness. | think
he is wearing dowmn. | just offered to cross-exani ne
the witness.

I f Your Honor please, | would like to do
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that even though it was M. Shields who nmade
objections during this direct testinony. Your Honor
is here, and it won't show on the transcript, but |
think that people who are here can see that
M. Shields is noticeably becom ng sonewhat --
sonmeone with |less than the energy than he had
earlier in the day.

HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have any objection to that?

MR. HARDI NG No, of course not.

HEARI NG OFFI CER FELTON: | see no objection.

MR, O DAY: Thank you.

HEARI NG OFFI CER FELTON: Let's proceed.

M CHAEL PAWLOWSKI ,

havi ng been previously sworn by the court reporter,

testified upon his oath as foll ows:
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CROSS- EXAM NATI ON
BY MR. O DAY:
Q M. Pawl owski, would you | ook at
Exhibit 7, your Exhibit 7, please?
HEARI NG OFFI CER FELTON: Any of the other
exhibits, will you be using those?
MR. O DAY: Possibly.

BY MR. O DAY:
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Q In Conplainants' Exhibit 7, there is a
white awning on the front of the building, is that
correct, your building?

A That is, indeed, correct.

Q And t hat white awni ng has wooden posts
that come all way out to the curb or near the curb
is that correct?

A That is not correct.

MR, O DAY: May | approach the w tness?

HEARI NG OFFI CER FELTON: Yes, you may.

BY MR. O DAY:

Q There's a -- there are sone white posts

that are on the street side of that awning in front

of your building; is that correct?
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A Correct.

Q And how far away woul d you say that those
posts are fromthe edge of the curb where the street
surface begi ns?

A Approximately 18 to 24 inches.

Q Al right. And how far away fromthe
buil ding are those white posts?

A Approxi mately 10 feet.

Q And is it fair to say that there is a

ten-foot awning that protrudes from your building
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over to where those white posts are?

A Yeah, and has since 1900.

Q And what is the material that is -- that
that awning is made of at the top, the npjority of
the surface of it?

A Well, the entire surface is manufactured
out of a polyvinylchloride material which is exactly
the sane material as the awning of ny neighbor's.
believe that to be a PVC awning as wel |

Q Al right. And this PVC awning that you

have - -



12

13

14

15

16

17

18

19

20

21

22

23

24

A Yes.

Q -- it's hard to the touch?

A Depends on the tenperature.

Q Al right. And it can vary according to
the tenperature?

A Sur e.

Q And sonetines it's hot, and sonetines it's
har der ?

A As is anything, yes.

Q Al right. D d you ever take any noise
nmeasur enents bel ow t hat awni ng or above that awning?

A Bel ow or above the awni ng?

Q Ri ght .

L. A. REPORTING (312) 419-9292
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A So you're referring to the sidewal k?

Q Yes. Either on the sidewal k, bel ow the
awni ng, or right above the awning in between the
awni ng and your wi ndows of your second fl oor?

A No, | did not.

Q Did these wi ndows that are shown on
Conpl ai nants' Exhi bit 7 above that white awning,
were those white -- you see those four white posts?

A These?
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Q Yes.

A Uh- huh.

Q Those are the posts that you say are 18 to
24 inches fromthe curb?

A Uh- huh.

Q And then there's a -- so it doesn't rain

on sonebody wal ki ng underneath there on that

si dewal k, right?

A Ri ght .

Q Because this nmateri al
mat eri al covers that whol e surface;

A It's not continuous.

the tree in the

Q Al ri

there's a hole in this awning?

center.

this plastic

is that correct?

There's a cutout for

ght. Yes. There's a tree that --

L. A. REPORTING (312) 419-9292

A Not a

Q Al ri
the tree that's
just air?

A Oh, |

hazard a guess.

hol e. It's a cutout.
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ght. How rmuch space is there around

not either awning or tree but it's

couldn't tel

you.

woul dn't even
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Q What are -- would you tell us on
Exhibit 7, your Exhibit 7, which are the wi ndows of
this master bedroomthat you've been tal king about
where the noi se becones what you say is not
tol erabl e?

A What was the question?

Q Whi ch wi ndows in this picture are those of
your rmaster bedroonf?

A They would be the two at the far east side
of the building.

Q Al right. Do you see where -- there is a
point, sir, where there is a wi ndow that conmes out
of -- |1 don't know if they would call that a
cantil evered wi ndow or bay wi ndow. It's a
second-fl oor window that is a white structure that
has several w ndows built into it. Do you see that?

A Yes.

Q And approximately 25 percent across the

L. A. REPORTING (312) 419-9292
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phot ograph noving left to right?
A Sure, | see it.
Q And then are you saying that noving to the

right that it would be the next two wi ndows that we
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see on the second floor?

A They would be the first two windows in the
red brick building fromthe eastern side.

Q Al right.

A Because that wi ndow is not part of the bay
wi ndow, but these two wi ndows are a part of ny
mast er bedroom

Q And then, sir, when you nove further
towards the rear of your structure, is it fair to
say that the noise levels are not as noticeabl e?

Let me --

A How f ar ?

Q Let me ask, where is the guest bedroon?

A The guest bedroomis on the far west side
of our building.

Q Al right. Were is your kitchen?

A The kitchen is on the southeast corner.

Q And where would that be in relation to
these two wi ndows that represent your master bedroom

wi ndows?
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A These two wi ndows represent the front of
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the building. The kitchen is actually a -- it's not
on the back of the building.
Easier if we took a |look at ny draw ng.

Q Al right.

A I don't know what exhibit that
is.
MR, HARDI NG  Conpl ai nants' 14.
HEARI NG OFFI CER FELTON: That woul d be
Exhi bit 14.

MR O DAY: May I, Your Honor?

A Yes. The kitchen is not the perfect
sout heast corner of our building, but there's a
| aundryroomin the back end of our building, and the
kitchen's slightly north of that |aundryroom

Q Directing your attention to Conpl ai nants'

Exhibit 14, in the upper right corner, we see

sonet hi ng marked "Master Bedrooni; is that correct?
A Correct.
Q And there are two wi ndows shown up towards

t he upper margin of that piece of paper; is that

correct?
A. That's correct.
Q And those are the two wi ndows that are

L. A. REPORTING (312) 419-9292
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depicted that you've testified to in Conplai nants'

Exhibit 7 as being the first two wi ndows right above

that white awning; is that correct?

Q

And t hen when you nove across o

of the building towards the rear of your

al ong that same wal

r in back

bui | di ng

t hat adj oi ns Benchwar ners,

that's when you cone to this kitchen area; is that

correct?

A

Q

Correct.

And you have vi deo footage take

nin the

kitchen area in that video that you admitted; is

that correct?

A
Q
A

Q

Actual ly, the dining room

Al right.

That's where the people were sitting.

And is that marked "Di ning Room Kitchen"

on Conpl ai nants' Exhibit 14?

A

Q

Yes, it is.

Is the sound on the video as noticeable in

the kitchen area as it is in the master b

area?

A

Q

No.

Now, isn't it fair to say, sir

L. A. REPORTING (312) 419-9292
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that you
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didn't take any noi se neasurenents either down
further under that awni ng and above it noving
further down away from Benchwar ners?

A | took no exterior measurements
personal | y.

Q Di d anybody, to the best of your
know edge, take any exterior mnmeasurenents of noise?

A No.

Q Di d anybody station thensel ves outside
whi | e noi se neasurenents were being taken and push
any kind of a pause button on the equi pnent when
vehi cl es were coming by?

A No.

Q Di d anybody | ook to see what the traffic
was -- as opposed to |oud notorcycles, but any
traffic at all -- when noi se neasurenents were being
taken and pause the equi prent?

A No.

Q Di d anybody account, to the best of your
know edge, for noise levels of traffic outside the
bui | di ng except to possibly notice a |oud
not or cycl e?

A What | can tell you is that on videos of



24

10

11

12

13

14

15

16

17

18

19

20

21

tapi ng the sound level readings, if there was a | oud
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noi se caused by traffic, it is clearly audible on
t he tape.

Q In terns of the regul ar decibel |evels,
Wit hout regard to a noisy notorcycle or other kind
of vehicle, have those been excluded fromthe
readi ngs that we see on the tape, to the extent that
they're comng into the residence?

A | -- |1 don't believe there to be any
instance in which there was traffic noise that was
audi bl e on any of the segnents that were submitted
as evi dence.

Q So, is it fair to say that nothing was
done because you didn't think it was necessary to
excl ude any deci bel |evels or sound | evels from your
readi ngs based on outside noise? |Is that fair to
say?

A Based on ny anbient readings, there wasn't
a significant input from outside noise.

Q And there were no cal cul ati ons done,
whet her by logarithm c cal culations or otherwise, to

excl ude noise fromthe outside; is that correct?
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Rightly or wongly, that's correct, isn't it?
A I didn't do any cal cul ati ons outside of ny

area of expertise
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Q And did you comm ssion anyone to perform
any calculations with respect to your decibe
readi ngs to exclude noise from other sources besides
next door?

A No.

Q Did you performany tests in the street
that we see or in the area of the sidewal k that we
see in Conplainants' Exhibit Nunber 7 to determ ne
whet her your awning area was acting as a di aphragm
and a speaker to magnify noise as it cane out on the
si dewal k?

A No, | did not.

Q Did you or anyone on your behest make any
tests or other inquiries into why it was that the
area of these wi ndows seened to be noisier than
ot her areas al ong the conmon wall between your area
and Benchwar ners?

A No. | -- the general understanding as |
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see it for noise --

MR. O DAY: Well, | would ask that the wi tness
just be instructed to answer my questions. And his
counsel can ask him questions on redirect, Your
Honor .

HEARI NG OFFI CER FELTON: M. Paw owski, please

L. A. REPORTING (312) 419-9292
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just respond, first, in answer to his question.

THE W TNESS: And the question is?

(The precedi ng question was read back by
the court reporter.)

A No.

Q Did you notice when you opened these
wi ndows that the noise was |ouder in the naster
bedr oon®?

A I -- | never opened those w ndows when
was experiencing noise to see whether it nmade a
di fference or not.

Q Wul d you say that this awning, this white
awni ng in Conpl ai nants' Exhibit Nunber 7, is that at
the property line?

A At which interface are you referring to?

I'"'mnot sure --
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Q Well, in Exhibit 7, the green awning of
Benchwarners ends; is that correct?

A Ri ght .

Q And then is there any kind of overlap
bet ween your white awning and their green awning,
like at any point if you were wal king on the
si dewal k --

A They're probably within an inch of each

L. A, REPORTING (312) 419-9292
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ot her.

Q Al right. And did you at any point bel ow
that awning attenpt to neasure outside the noise as

it was emitting beyond the property |ine?

MR. HARDI NG  Obj ection, asked and answered
four times now.

MR. ODAY: It's asked a little bit different
this time and in the statutory | anguage.

MR. HARDI NG He's already answered four tines
that he didn't do any outside measurenents in
response to the same question.

HEARI NG OFFI CER FELTON:  You have been going on

the sane train of thought. |1'mgoing to overrule



14

15

16

17

18

19

20

21

22

23

24

10

11

this objection and allow this one nore question, but
you' re kind of exhausting this train of thought.

A No.

Q Did you actually ever do anything to
deternmi ne where the property line was other than to
assunme that it was where one building ended and the
next one began?

A I never had a survey taken, no.

Q Okay. The area across the street from
where your building is, is that an area of two-story

bui | di ngs?
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A Some of it.

Q Did you ever do anything inside or outside
to determ ne whet her any noi se was coning fromthose
bui | di ngs?

A No.

Q Did you ever do anything to determ ne
whet her any noi se that was | ocated outside was
reflecting off those buildings and coming into
yours?

A | believe that the videotape fromthe

ni ght of October 17th or 18th depicts that exact
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scenario, sir.

Q That there was noi se bouncing off the
bui |l di ng across the street and coming over to yours?

A That is, indeed, correct.

Q Was any effort made to determ ne what the
noi se | evel was of wherever that noise source was
that was bouncing off of a building, what the noise
level was as it left a property |ine?

A | took measurenents inside ny building
only.

Q Did you take neasurenments in the kitchen
area of your building as depicted on Conpl ai nants'

Exhi bit Nunmber 14?

L. A, REPORTING (312) 419-9292

234

A | took sonme sound | evel neasurenents

exactly where this red dot is on Exhibit 14. Not

part of the kitchen. [It's just part of a hallway.
Q And are those recorded in the video?
A Yes, indeed, they are. They're the ones

that are at the tail end of the video.
Q Al right. Wat were those noise |levels?

A Those noi se |levels there, easiest to
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characterize themin excess of 50 dBa.

Q Al right.

HEARI NG OFFI CER FELTON: Wi ch segnents, do you
know, are you referring to?

THE WTNESS: The final two. O the final one
actual ly.

MR. HARDING It's ten.

HEARI NG OFFI CER FELTON: Ten. Thank you.

BY MR. O DAY:

Q And when you took that reading that's
noted by the red dot on this diagonal line, that's
just to the left of the dining roomand kitchen?

A That's correct.

Q Did the dining roomand kitchen area have
a refrigerator init?

A Yeah.

L. A. REPORTING (312) 419-9292
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Q How many people were there when you did
t hat ?
A Let me see. On one night, there were two

addi tional individuals besides nyself, M. Al an
Snedden and nmy wife, Diane. And | believe on the

ot her night | was there al one.
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Q Does your video canmera nmake noi se when you

use it?
A | imagine it does.
Q Was anyt hing done to account for the noise

made by the video camera when were you maki ng your

noi se measurenents?

A No.

Q That was never excluded, was it?

A That's correct.

Q And there was never any |logarithmc

cal cul ati ons or other cal cul ati ons done to excl ude
the noise fromthe video canera?

A That woul d be out of ny area of
expertise. So the answer is no.

Q And was there any effort nmade to record
the noise or to at |east take into account, by
cal cul ations, the noise and subtracting fromthe

noi se | evel s shown by the equi prment, noise for other

L. A. REPORTING (312) 419-9292
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peopl e who were there or equi pnent that you had
i nsi de your home?

A No.
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Q

stereo

Do you yourself ever get involved wi

equi pnent, or do you have sone stereo

equi pnent ?

A
Q
A

Q

| do possess sone stereo equi prment.
Do you use it on occasion?
Yes, sir, | do.

Have you seen stereo speakers, parts

nmovi ng when sound cones through?

A.
Q
call ed

A

Q

Yes.
And do you know what that's called?
a di aphragm wi thin the speaker that nov

I'"'mnot famliar with the technica

th

Is it

es?

term

Did you ever consider whether that awning

could be working as a di aphragm just above those two

-- just
mast er
A
Q
not act
A

and not

Q

bel ow those two wi ndows, sir, in your
bedr oont?

No, | did not.

Do you have any reason to think that
ing |ike one?

O her than the fact that it's an awn
a di aphragm no.

L. A, REPORTING (312) 419-9292
Do the rul es of physics apply?

it's

i ng

237



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Yes.

Q When you were home and there was a probl em
with the noise, did you try to nake a video when
t hat happened?

A On several occasions.

Q How di d you deci de whet her you were going
to make a video on that occasion or not make a video
on that occasion?

A Early on in the process, | would try and
docunent, via videotape, when | believed the noise
to be overly excessive.

Q Al right. And then did you keep on doing
t hat ?

A Up until a certain period of time in which
it becane nore painful for me to actually stand
there and watch the sound | evel neters and record
themas it was to just escape to ny guest room and
try to get sone sleep.

Q How many m nutes of total footage did you
come up with of videos since August of 19987

A I think | stated at one point that there
was over three hours of videotape.

Q So is it fair to say --

L. A. REPORTING (312) 419-9292
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what ,

evi dence.

A

Q

180.

That's 180 mi nutes over approxi mately,

fifteen nonths of tine?

MR. HARDI NG  Objection, mischaracterizes the

It's pretty clear that the first video is

around October 18th, the | ast on Decenber 5th of the

sane year.

HEARI NG OFFI CER FELTON: Let's clarify here.

It does look like this was only over a three-nonth

peri od.

MR, O DAY: Al right. [I'lIl re-ask the

gquestion in light of that.

HEARI NG OFFI CER FELTON:  Thanks.

BY MR O DAY:

Q

Over a -- did you record these three hours

of video over a three-nonth period?

A

Q

Appr oxi matel y, yes.

And was it an hour a nonth, or how nuch

did you record?

A

I would have to refer back to nmy logs to

deternmi ne how rmuch time and | ook at the videotapes

for every day to give you an answer to that, sir. |

don't

know.

Q

How many tines did you record people in

L. A. REPORTING (312) 419-9292
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the kitchen area?

A Once. The night of October 23rd. That
was in the dining room

Q Al right. The area marked "Kitchen
Di ni ng Room' on your -- is it Exhibit 147

A Yes, it is.

Q Al right. D d you ever take a video or
do readings in your guest bedroonf?

A No, | did not.

Q Do you know how rmany beans separate or are
underneath that awni ng heading fromthose four posts

to -- and attaching to the building?

A No.
Q Do you know how many breaks there are --
wel |, do you know how many tines the materia

changes in ternms of the sheets that were used to
build it between the area of your nmaster bedroom and

the area of the awni ng underneath your guest

bedr oon®?

A Let's see. There are 24-inch sheets, it's
about a 60-foot wall. | would say there are 30
br eaks.

Q So between the first 24-inch plastic



24 sheeting that's by Benchwarnmers, there are
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1 approximately 30 breaks through until the guest

2 bedroom and at the end of the guest bedroonf

3 A Yeah.
4 Q And then there are al so sone beans that go
5 across, too, fromthe area of -- near the curb and

6 attaching to the building to hold that material up;

7 is that correct?

8 A Yeah.

9 Q And this material is not flat, is it?

10 A No.

11 Q It undul at es?

12 A It is corrugated.

13 Q Okay. And have you ever been out on it?
14 A I"'mnot a fool. | weigh 285 pounds, and |

15 would go through that faster than | could say
16 "ouch."

17 Q Has anyone ever been out on it, to the
18 best of your know edge?

19 A Not onto the PVC, no.

20 Q Al right. Wen you first net with the
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future proprietors of Benchwarmers or with
M. Johansen, did you then go to neet with the
Fai rbury Associ ati on of Comerce?

A Yes, | did.

L. A. REPORTING (312) 419-9292
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Q And were you a nmenber of the Fairbury
Associ ation of Conmmerce at that time?

A Yes, | was.

Q Did you neet with themprior to the
openi ng of Benchwar nmers?

A Yes, | did.

Q And did you go to a regularly schedul ed
neeting that they had?

A | nost certainly did.

Q And will you tell us about that neeting?
What did you do, and what was your purpose in going,
et cetera?

A My purpose in going to that neeting was to
try and ascertain what the Association of Comrerce
may have known about the operation that was coning
into town. This is after | had been warned by
M. Johansen that there was going to be noise and

that | could expect it because | was in a comrercia
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district. And, naturally, my concern at that point

intime was to determ ne how big of a problem | had.
Q Did the -- do you have any reason to

believe that the proprietors of Benchwarners -- had

t hey been residents of Fairbury or nenbers of the

Fai rbury Associ ati on of Comrerce before this?
L. A. REPORTING (312) 419-9292
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A To my know edge, they were not residents
of Fairbury.
Q They were outsiders conming in?
A As was |
Q You had been -- when did you -- let nme ask
you this: When did you first pay your first dollars

for garbage pickup here in Fairbury?

A That woul d have been April of 1993, as |
recal | .

Q For your regul ar garbage pickup that any

other residential citizen uses?

A. Well, | rented a hone at 207 --
Q Okay.
A -- you know.

Q At your new | ocation, when did you first
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start paying for garbage pickup for residentia
gar bage pi ckup?

A | believe that starts when you have the
water turned on. And |I'm not exactly sure when we
had the water turned on to our prenises, but |
believe it to be -- it had to be before March of
1998 because we were living there in March of 1998.

Q So, is it your testinobny that you were

al ready having residential garbage picked up there

L. A. REPORTING (312) 419-9292
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in March of 1998?

A | -- | paid an invoice for ny water bil
which | believe it to include pickup of refuse.

Q Did you rent at your former residence?

A Yes, | did.

Q And when was your |ast nonth of renta
t here?

A | believe it to be April of 1998.

Q Al the way through the end of April 1998?

A | think it -- | think so.

Q Was that a nonth-to-nonth | ease?

A At that tinme, yes.

Q And you had to give a month's notice
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concerni ng when you wanted to | eave there?

A It was a pretty | oose relationship with ny
landlord. | don't recall if | had to give them any
noti ce.

Q And when did you officially switch your
address from your former rented residence to your
new resi dence i n downtown Fairbury?

A Well, you see, | never had to officially
switch my address because we use a post office box.

Q Well, when did you stop paying for garbage

pi ckup at your old address and start paying for it

L. A. REPORTING (312) 419-9292
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at your new address?
MR. HARDI NG  Obj ection, rel evance.
MR. ODAY: |In terns of who's there first and

sonmebody living there or sonebody not living there.

HEARI NG OFFI CER FELTON: Okay. I'Il let that
in. We'Ill overrule the objection.

A I can't answer that. | don't pay the
bills.

Q If we | ook at those records, will that

tell us when that happened, when that switch
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occurred?

A It may or it may not. | don't know.

Q What was the reaction of Fairbury
Associ ati on of Comrerce to your conpl aints about the
fact that you didn't think it was right that this
new busi ness was going to cone in and | ocate on the
mai n street in downtown Fairbury?

A I never conplained to the Associ ation of

Commer ce opposing a new busi ness comng into

Fai rbury. What | conplained to the Association of
Conmerce was -- was the lack of flow of information
fromtheir organization to a nenber of their

organi zati on, which was nyself and ny wife.

Q Did you request pernission to address the

L. A, REPORTING (312) 419-9292
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board on April 11th, 19987
A No, | did not.

Q Did you address the board on April 11

A No, | did not.
Q When did you first address the board of
the Associ ation of Commerce?

A That woul d have been Monday, the 13th of



9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

April, 199
Q
to address

A

Q

8, sir.

Did you request o
t he board?

Yes, | did.

Did you informth

n April 13th perm ssion

e board of your concern

of a recent amendnment to a municipal ordinance in

Fai rbury to expand the liquor |icense variance to

add one ad

A

ditional |icense?

| expressed my co

ncern about the process

that the city used in order to establish that new

i cense, s

Q

ir.

Did you say that you were concerned that

t he busi ness was requesting a -- that was requesting

a license is located in a building adjacent to

yours?

A

Q

Yes.

L. A, REPORTI NG

And did you tel
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t hem you had constructed

a condoni nium on the second floor for your private

resi dence?

A

Q

No.

What did you tel

t hem you had constructed
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on the second floor for your private residence?

A. An apartnment.
Q You called it an apartnment?
A Yeah.

Q And did you tell themthat you were

worried that it would produce an excessive anount of

noi se?

A I was told it would produce an excessive
anount of noise. And, yes, | did convey that to
t hem

Q Ot her than that appearance in front of the

Associ ati on of Comrerce, did you have any others at
formal neetings?

A No.

Q Of the record, have you nmade conments to
any ot her nmenbers of the Association of Commerce
about Benchwar ners?

A Yes.

Q To whon?

L. A. REPORTING (312) 419-9292
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A I had conversations with several people
that are menbers of the Association of Conmerce.

Q About Benchwar mers?
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A
Q
opened?
A
Q

t here was

of Commerc
expressed?

A

Q

A

Q
protest ov
of ?

A

Q

Yes.

And was that before Benchwarners even

I can't recall exactly when they were.
Did you tell themyou were worried that
going to be too nuch noise?

| may have

Did you resign fromthe Associati on of

Yes.
What was the response of the Association

e to your -- the concerns that you

They didn't give nme a response.

Is that why you left the organization?
Yes.

Di d anyone el se | eave the organization in

er their lack of response that you know

I have no know edge of that.

I's the Associ ation of Comerce an

L. A. REPORTING (312) 419-9292
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organi zation that includes a nunmber of businesses
al ong Locust Street in downtown Fairbury?

A | believe it to be.

Q Did you join the Association of Comrerce
because you had sone retail plans in your building?

A That's correct.

Q Is it fair to say that you were
dissatisfied with the response of the Association of
Commerce to your concerns?

A Yes.

Q And you felt, didn't you, that the
Associ ati on of Comrerce regarded your concerns as
not being founded with respect to your conplaints of
sound within this downtown comercial district?

A Coul d you repeat that?

Q Yes. You felt that they weren't
respondi ng to you favorably. You thought they were
respondi ng to you unfavorably; is that correct?

A | couldn't characterize their actions as a
response at all.

Q And that's why you quit?

A | resigned fromthe Association of
Commer ce because | didn't feel it was serving a

useful purpose for ne.

L. A. REPORTING (312) 419-9292
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Q Did you nmeet with Sharon Walter of the
Associ ati on of Conmerce before Benchwarners ever
opened?

A Yes, | did.

Q And who is Sharon Walter?

A Sharon Walter is the -- | believe her
official title is the secretary of the Association
of Conmmer ce.

Q And what -- where did you neet with her?

A. In her office.
Q And was it just you and her?
A. | believe so.

Q What did you and -- you say and she say?

A I can't recall the specifics of what was
said in that conversation.

Q None of thenf

A Wth Sharon? No.

Q How many tines have you ever met with
Sharon Walter in your |ife?

A | don't -- | couldn't tell you.

Q Did you also neet with Mke Wiite of the
Associ ati on of Conmerce?

A M ke White was present at an infornal

nmeeti ng of the Association of Comrerce, yes.
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Q When you say an "informal neeting," what
do you nean by that?
A It wasn't an official nmeeting. Darren

Bray, who was a board nmenber of the Association of
Commerce, was at the neeting;, Mke Wite; gentleman
whose nane escapes ne right now from one of the

| ocal autonotive deal erships, Ganis, | believe, was
there; Sharon Walter; and myself.

Q Was this the neeting in her office?

A It was a neeting in the conference room at
the Associ ati on of Comrerce, yes.

Q Were you satisfied with the response in
that informal neeting of these persons at the
chanmber -- or the Association of Comrerce?

A There was either no satisfaction to be
gained or lost in the course of that neeting.

Q Is it fair to say that you are unaware of
any conpl aint besi des yours by anyone al ong Locust
Street in Fairbury, Illinois, with respect to noise
by Benchwar ners?

A That woul d be correct.

Q Did you file a conplaint with the city
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probl em
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A
Qi nl ey,

Q

A

Q
about his

A

Q

A

Q
were goin
busi ness?

A

Q

that's oc
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No, | did not.
You didn't nmake a conplaint or file one?

| didn't think that there was any noi se

Who's Larry Quinley, for the record?

| believe himto be the father of Troy
but correct me if |I'm wong.

Was he the one doing the renodeling work?
| believe that's -- yeah.

Did you ever nake any kind of a conpl aint
using a hammer to do renodeling --

No.

-- in terms of the noise that it caused?
No.

Have you ever stated to anyone that you

g totry to put Benchwarners out of

No.
Did you ever |ook into buying the space

cupi ed by Benchwar ners?
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A Yes.

Q When did you |l ook into buying the space
that's occupi ed by Benchwarnmers?

A Prior to March of 1995.

L. A. REPORTING (312) 419-9292
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Q And what did you -- had you al ready
pur chased your property --

A No.

Q -- next door?

A No.

Q Al right. D d you ever |ook at the space
occupi ed by Benchwarners after that in terns of a
possi bl e purchase to get a price?

A No.

Q Did you ever consider acquiring the
property occupi ed by Benchwarnmers after you bought
yours?

A No.

Q Have you made any correlation in terns of
the tine, the ampunt of tine since June 29, 1998,

out of all the hours and weeks and nobnths since

t hen, of when the noise has been excessive from
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Benchwar mer s?

A | haven't done a cal cul ati on, no.

Q In your living quarters, in the second
floor, howis that heated?

A It is heated with hot water baseboard
heat .

Q Howis it -- is it air-conditioned?

L. A. REPORTING (312) 419-9292
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A Yes, it is.
Q During the period that you nmade the
vi deot apes whi ch was, what, sir, about August
t hrough October of 19987
A I think it's Cctober through Decenber.
Q Okay. Cctober through Decemnber.
A Uh- huh.
Q Did you make any efforts to neasure noise

fromany of your mechanical systens in the hone?

A My meters that were used in taking noise
| evel readings are not sensitive enough to read
anyt hi ng under 50 dBa. So, | couldn't get any
basel i ne readi ngs because, as John Yerges testified,
nmy anbi ent readi ngs were, what, 26 dBa. M machi ne

isn't capable of reading those.
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Q So your machine couldn't read anything
under 50 dBa?

A Correct.

Q Well, didn't you hear himtestify when he
was here that the anbient |evel was around 30 or 35
dBa?

A That's based of f his machine, yes.

Q Al right. Did you ever, in any of your

readi ngs, record any kind of an ambient |evel?

L. A. REPORTING (312) 419-9292
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A It's inpossible for those neters to record
an ambi ent noise level, so the answer is no.
Q And when was he there doing those
readi ngs?
A John took the ambient readings on the
ni ght of Septenber 25th, 1999.
Q Is that the only tine that you have
anbi ent readings to conpare to total readings?
A Yes.
Q And there's no other occasion other than
t hat one when you have the ability to say that there

was a 10- or a 20-decibel differential between the



13

14

15

16

17

18

19

20

21

22

23

24

10

anbi ent level and the |level that was actually
nmeasured for overall noise within that naster
bedroom is that correct?

A That's correct.

Q Do you believe that the excessive noise
| evel s that you've tal ked about, that those have
been on a daily basis since Benchwarners opened
until last night, with the exception of those two
nmont hs after the |iquor comrittee neeting when you
say that they dissipated for a couple nonths?

A You asked ne if that was a daily?

Q Yes.

L. A. REPORTING (312) 419-9292
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A The answer to that question is no.
Q Isn'"t it true that Benchwarners on Sunday
nights isn't even open?
A I don't believe they're open after 10:00.

Q And you said during your direct
exam nation that it's Sunday night when you feel you
get a good night's sl eep?

A Correct.

Q And woul d you agree that Mnday nornings

when you go into work, that's after that good ni ght
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of sleep on Sunday night?

A Yes.

Q Have you ever thought about just going
next door and asking themto turn the noise down?

A | thought about that on several occasions,
yes.

Q Did you ever do it?

A No, | did not.

Q Did you ever -- were you ever offered by
the proprietors of Benchwarnmers that they wanted to

nmeet with you to tal k about ways to solve the
probl enf?
A | believe that there were letters

exchanged between ny attorneys and the respondents’

L. A, REPORTING (312) 419-9292
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attorneys that suggested a neeting.

Q Wel |, how about just the proprietors
asking you if you wanted to neet with themand try
to solve the situation without attorneys? Did that
ever happen?

A Not to ny know edge.

Q Did you respond to those letters that you
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say existed to the efforts to try to resolve the
situation?

A. My attorneys --

MR. HARDING  Objection. W're talking about
negotiation with |ack of negotiation; that is never
admi ssi bl e.

HEARI NG OFFI CER FELTON: Do you have a basis
for allowing this in, M. O Day?

MR, O DAY: Only in ternms of what would be
reasonable in the situation in terns of, you know,
if it's episodic that these noise | evels occur that,
you know, to go ask sonebody to turn their stereo
down or to turn down the nusic.

HEARI NG OFFI CER FELTON: |'m going to sustain
the objection. I'mnot sure if | see the rel evance
in going into that any further.

BY MR O DAY:

L. A. REPORTING (312) 419-9292
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Q Does Stage across the street from you,
what kind of a store is that?

A Clothing/retail.

Q Do they get deliveries there of

mer chandi se?
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A I woul d i magi ne they do.

Q And how are those delivered?

A | couldn't tell you.

Q Do you think there are sem s that cone?
A I -- 1 don't know.

Q Is it a pretty big store?

A It's a big store.

Q In the buildings across the street from

you and adjacent to you, are there air-conditioning
units on top of the roofs?

A | can't recall if they're on the roofs or
not .

Q Are there other -- do you know whet her
there are other nechanical systens in this
comercial district in each and every one of the

buil dings for air conditioning and heating?

A I would assune there are, yes.
Q And ot her things that would be exterior?
A Yes.

L. A. REPORTING (312) 419-9292
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Q Have you seen themfromtinme to tine as

you go down the street?
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A

Q

I"ve noticed them
Then is there an alley in back of you?
Yes.

Are there any nmechani cals back there |ike

air conditioners or anything like that?

A

Q

of your

Yes.

And was anything done to account -- in any

readi ngs inside your residence to exclude by

cal cul ati on or nmeasurenent noise fromthose kinds of

nmechani ca

A

Q

>

> O

Q

from your

sorry,

A.
Q
what soever

A

in

systenms in the nei ghborhood?
No.
You have a hot water heater?

Not technically.
Do you have a boiler?
Yes.
And was anythi ng done to excl ude noise
boiler in any of your calculations or, |I'm
any of your readings?
No.
Were any cal cul ati ons done in any manner
-- do you have a di shwasher?

No.

L. A. REPORTING (312) 419-9292
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Q

noi se?

A
Q
A

Q

Do you have a stove and oven that nake

Only when the door sl ans.
Do you have cl ocks that make noi se?
No.

You have only electronic clocks and no

ot her ki nds of clocks?

A

Q

>

> O

Q

noi se?

A

Q

A

Q
conputers?

A

Q

>

> O

Right. That is correct.

Al right. Do you have a computer?
Yes.

Does your conputer nake noi se?

| have two.

You have two conputers. Do they nake

We rarely turn the speakers on.
Do they have fans?
Yes.

Do the fans nmmke noi se inside the

When they're turned on, yes.
Do you have a printer?

Yes.

Do you have a fax machi ne?

No.

L. A. REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

260

Q Does your printer make noise?

A Yes.

Q Did you do anything at all to exclude
noi ses from those devices?

A None of those were -- devices were
operating during these periods, sir.

Q None at all?

A The conputers, no. W do not |eave them
on. Printers only run when the conputer's on.

Q When the police would conme to respond to

your conplaints -- did that happen?

A On three occasions, | believe.
Q That they actually came and responded?
A That is correct.

Q Okay. So it wasn't that you would cal
and | eave a nessage, and they wouldn't respond?
They came out there three tinmes at your behest; is
that correct?

A | believe that to be correct.

Q Did the police tell you that they didn't
regard the noise as excessive?

A No.

Q What did they say?

A The police officers did nore |istening
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than they did saying. | couldn't recall what the
police officers actually said on those nights.

Q Did you observe these police officers

carefully listening to the sound outside the
bui | di ngs?

A No, | did not.

Q Did you -- were you out there with thenf

A No, | was not.

Q So if they -- if they say that they
listened to it carefully outside the building, you
woul dn't contradict that because you weren't out
there with theny is that correct?

MR, HARDING Oh, objection. Are we planning
our exam nation of another w tness here?

MR. O DAY: Yes, | am And |I'm asking himfor
his -- to cut himoff that he would have any
observations to the contrary.

HEARI NG OFFI CER FELTON: Yes, I'mgoing to
overrule the objection. | think that's not
unr easonabl e. So you can go ahead with the
questi on.

BY MR. O DAY:



23 Q Okay. You have no testinony to offer

24 about how careful the police officers were in
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1 listening outside the building; is that correct?
2 A That is correct.
3 Q Did you have theminside the building?
4 A They were inside ny building, that's
5 correct.
6 Q Were they on the second fl oor?
7 A No, they -- they always declined to cone

8 up to the second floor and either |look at the neters
9 or to hear the noise in ny residence.

10 Q Did they listen on the first floor of your
11  buil di ng?

12 A Yes, | believe they did.

13 Q And t hat woul d have been at the ground

14 level?

15 A Yes.

16 Q When they listened on the first -- did you
17 ever take any readings on the first floor of your

18 buil di ngs?

19 A Yes, | have.
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Q And are those in the

A No.

Q That woul d be bel ow t
we' re tal king about, that white

Conpl ai nants' Exhi bit Nunber 7,

L. A, REPORTING (312

your building; is that correct?
A Bel ow the el evati on,
Q Are you aware of any
Fai rbury, Illinois, besides you
residential area or in a reside
building in Fairbury, Illinois,
di sturbed by this business cal
A I have no know edge o
t houghts on the issue.
Q Have you tal ked to th

ot her side of you, in the build

vi deot ape?

he awni ng, too, that

awni ng in

the first floor of

) 419-9292
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yes.
ot her resident of
and your wife, in
nce in a comercia
who feel they are
ed Benchwar nmers?

f other people's

e residents on the

ing next to you?

A The residents. You nean the attorneys?

Q Well, did sonmebody say during your

testimony or otherwise during y
was a residence up above the at
A If they were, they we

MR. HARDI NG  Obj ection.

our case that there
torney' s?
re on the --

That was to the --

a
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that was in the respondents’

HEARI NG OFFI CER FELTON

Actual |y,

case in chief.

believe it was elicited by your witness.

MR, O DAY:

it, during cross naybe?

MR. HARDING M. Walter.

HEARI NG OFFI CER FELTON

Yes.

L. A. REPORTING (312) 419-9292

mean if M. --

MR, HARDI NG

HEARI NG OFFI CER FELTON

questi on.

A

| answered the question.

He can answer

t hat was.

Elicited by him | think, wasn't

I''m not sure.

264

He can answer the question.

t he

No one |ives

above the lawer's office. | have been in the

attorney's second fl oor

which is a storage room

which is directly west of my property.

Q
bedr oonf?

A

Q

That woul d be directly west of your guest

Yes.

And that white awning would end before it

got to that building; is that correct?

A

That's correct.

That

is correct.
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MR. O DAY: Those are ny questions.

HEARI NG OFFI CER FELTON: COkay. M. Harding,
any redirect?

MR. HARDI NG  Yeah, a little bit. Alittle
bit.

REDI RECT EXAM NATI ON

BY MR. HARDI NG

Q In your seven and a half hours of
undi srupted sl eep on Sunday night, do you conpletely

forget about Friday and Saturday nights?

L. A. REPORTING (312) 419-9292
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A. No.
Q Ch. And when the anbient |evels were
taken in your hone on Septenber 25th, did you swtch

off the boiler?

A No.

Q Did you switch off the water heater or the
furnace?

A No.

Q Switch off the electrical?

A No.

Q Switch of f anything that was ordinarily

runni ng?
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A

Q

testified

pPvC?

| aid on?

A

bel i eve

Q

Q

>

> O

Q

No.

Street |ights outside?

No.

Now, as to the awni ng outside, you

that that is in 24-inch sections of hard

Hard is a relative term Yes.

Okay. Hard, soft, medium Are they just

No, they are screwed into the roof purlin
the proper termis

Okay. But separately?

L. A. REPORTING (312) 419-9292
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Separately.

Thirty of then? Yes?
Yes.

Are they stretched?
No.

Now, as to the reflection of 10/18/1998,

the refl ected sounds that you testified you believed
themto have been reflected, what was the origina

source of that reflected sound?
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A

The front door of the bar portion of

Benchwar mers was propped open with a rock

Q

A

> O » O P> O

Q

sound,

A

Q

And - -

And the sound --

You didn't -- please answer my question.

Par don me?

Pl ease answer my question.

They were emanating from 103 West Locust.

Benchwar ner s?

Benchwar ners.

Coke machine is running. Can you hear it?

Yes.

Does your video canmera nmake that much
that much noi se?

| don't believe so.

L. A, REPORTING (312) 419-9292
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And t he Association of Comrerce neeting

t hat was bandi ed around here, that occurred on a

Monday

A

Q

eveni ng?
It was Monday at | unch
Lunch on Monday?
Yeah, twelve o'clock

Okay. And that was the Mnday foll ow ng
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Good Friday?

A That is correct.

Q To your know edge, is there a -- on the
north side of Locust, is there an alley behind the

bui l di ngs on the north side of Locust in the 100

bl ock?
A Yes, | believe there is.
Q Okay. Who is your nearest residentia
nei ghbor ?
A | honestly couldn't answer that question.

Q Are you saying that you don't know?

A | just don't know.

Q Okay. Have you ever received a citation
fromthe City of Fairbury for your illegal use of
105 West -- yes, 105 West Locust as a residence?

A No.

MR, O DAY: bjection, there is no foundation

L. A. REPORTING (312) 419-9292
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that it would be illegal to use that as a
resi dence.
MR, HARDI NG  Thank you. [|'ll accept the

stipul ati on.
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I have no further questions of this

Wi t ness.

MR. O DAY: You testified that --

MR. HARDING | object to recross.

HEARI NG OFFI CER FELTON: Yes. Do you have a
basis for your recross?

MR. O DAY: Yes, sone new things he brought
up.

MR. HARDING | stayed with cross

HEARI NG OFFI CER FELTON: What new things? Can
you pl ease state thenr

MR. O DAY: That he renmenbers things while he's
sl eepi ng on Sunday ni ght that happened on Friday and
Sat urday ni ght.

MR, HARDI NG  That was brought up on cross.

HEARI NG OFFI CER FELTON: | think that was
brought up by you.

MR. O DAY: Yes, but | -- | never asked himthe
qgquesti on about does he, on Sunday night, renenber

what happened on Friday and Saturday night.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: What's the other?

MR, O DAY: That the anbient readings nmade in
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Sept enber, that he had his -- would have had his
boiler and all that working at this tine of the
anbi ent readi ngs.

MR. HARDING It was raised on cross.

HEARI NG OFFI CER FELTON: That the -- go ahead.

MR. O DAY: That the front door -- well, | can
recall himduring our case, too, | guess, but |
think it would be nore efficient to do it right now

HEARI NG OFFI CER FELTON: | would say that the
two points that you' ve raised right now-- | would
overrule or deny your right right nowto recross
based on the fact that it does appear that the door
was opened earlier by you and, therefore,
conpl ainant had a right to redirect with regard to
those two points.

MR. O DAY: Well, then if | raise them anew,
t hough, then how do | get my redirect unless | get
my recross?

MR. HARDI NG  HmP

HEARI NG OFFI CER FELTON: But generally the way
our proceedings work is we allow for a direct, a

cross, and then a redirect.

L. A. REPORTING (312) 419-9292
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MR, O DAY: All right. Then the other thing is
who his nearest residential neighbor is. | think
t hat was new.

HEARI NG OFFI CER FELTON: Okay. | will allow it

with regard to who your nearest residential neighbor

is.
RECROSS- EXAM NATI ON
BY MR. O DAY:
Q Take the residence where sonebody |ives
that you know about that's closest to you -- whether

there's any closer or not that you don't know about,
but the one that you know about that's closest to
you where sonebody actually lives, how many bl ocks
away is that?

A ' mthinking because -- one.

Q One whol e bl ock away? |n which direction?

A You're asking ne to guess. | don't know
where people live.

Q No. M question is, take the residence
where you're aware sonebody actually lives. And if
you don't know, you know, where people live in this
town, just say so.

But take the residence where you know

sonmeone |ives that you think is closest to you and

L. A. REPORTING (312) 419-9292
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tell

us how many bl ocks away that is.

A
Q
A

Q

MR.

One.

One bl ock away. In which direction?
Probably every.

In every direction.

O DAY: (Okay. Those are ny questions.

HEARI NG OFFI CER FELTON:  Thank you.

Pawl owski, you're excused. Thank you.

MR.

HARDI NG  Call Di ane Pawl owski .

HEARI NG OFFI CER FELTON:  Ckay.

(Wtness sworn.)

DI ANE PAW.OWEKI ,

havi ng been duly sworn by the court reporter,

testified upon her oath as foll ows:

DI RECT EXAM NATI ON

BY MR. HARDI NG

Q

namne.

Q

>

> ©O

Q

Pl ease state your nanme and spell your

Di ane Pawl owski, P-a-w1|-0-ws-Kk-i.
Are you a party to this matter?
Yes, | am

You' re one of the conplai nants?
Yes.

Where do you reside?

271
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A 105 West Locust.

Q And where did you reside before that?
A 207 East Oak.

Q When did you nove?

A We noved in March of '98.

Q You noved from OGak to 105 West Locust?
A That's correct.

Q Bui | di ng you bought when?

A In March of '95.

Q And since '95 you' ve been rehabbi ng?
A Yes.

Q Conpl eted in March, noved in?

A Ri ght .

Q When you first |ooked at the place, did

you nake any observations?

A O our place?

Q Yes.

A It was a large building, older building,
needed a |l ot of work. But we thought that it was
going to be -- it was going to be a good use of our
pl an.



22 Q And your plan was for a comercial and
23 residential space?

24 A, Right.
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1 Q Did you make any observations regarding
2 the nei ghborhood?
3 A Well, at the tinme, the downtown district
4 was kind of -- there were vacant buil dings on the
5 nmain street, pretty nmuch -- | wouldn't say every

6 block, but there was a few vacant buil dings on the
7 main street.
8 Q Okay. And do you recall, would you

9 describe the nei ghborhood as raucous?

10 A | don't know what that neans.

11 Q Loud, obnoxi ous?

12 A Oh. No.

13 Q Was it quiet?

14 A Yes.

15 Q After you noved in, did you -- by the way,
16 have you been to the other -- any of the other bars

17 in Fairbury?
18 A. Yes, we have.

19 Q Whi ch of the other bars in Fairbury have
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you been to?

A We have been to Rathbun's Tap, we have
been to Wld WIllie's, we've been in the VFW we've
been to J & Ds. W were up to Westgate before it
was J & D's. | think that about covers themall.

L. A. REPORTING (312) 419-9292
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Q Okay.

(A discussion was held off the record.)
BY MR. HARDI NG

Q What was your observation of those places?

A They were bars. You go, you have a drink.

Q Okay. Could you hear them from outsi de?

A Not on the nights we were there.

Q Okay. Now, fast-forward to April 1998.
You' ve moved into your place |last nonth. You find

out that the building next door was sold, 101-103.
What was your reaction?

A Wel |, sonebody woul d be inproving a vacant
bui | di ng.

Q Okay. And on April 10th, did you have a
conversation with your husband?

A Yes.
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Q That's April 10th of 19987
A Ri ght .
Q As relates to a conversation that he had

with M. Johansen?

A Yes.
Q And do you recall what your husband told
you?
A That he had net the person who owned the
L. A. REPORTING (312) 419-9292
275
bui | di ng next door and that -- through an
i nternedi ary party who had i ntroduced them and the
internedi ary party had voiced that, that we -- that
M ke was concerned about the noise. Mke |ived next
door, was concerned about the noise.
And that that new property owner had
basically turned his back on him after responding
that, "Oh, there's going to be noise," and turned

hi s back and ki nd of wal ked away.

Q And were you concerned then?

A Yes.

Q And what did you do in response to that
concern?

A We undertook kind of an information
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finding direction. W tried to find out as nmuch as
we could to see if there really was a potenti al
threat or if there was nothing to worry about.

Q What did you do?

A We visited the -- | think we contacted the
city council. W contacted people who knew, had
i nformati on about the organization. And we |earned
that they had two | ocations, Cooksville and Col f ax;

so we thought we'd go and see what they were |ike.

Q And what did you di scover?
L. A, REPORTING (312) 419-9292
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A We went to Colfax first, and we had
dinner. And it was a good neal and went away -- |
wasn't that concerned. W had -- | had talked to --
we had tal ked to Dave Johansen at that | ocation

during the course of dinner.

Q Okay. And was there anything that
occurred that made you | ess concerned?

A Well, actually, there was a point during
the conversation -- or during the conversation with
M . Johansen that caused nme to be | ess concerned

because | asked him based on a flier that was on
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the table that we were eating at, it kind of noted

that there was deejays and -- deejays and bands
that, | think, played at the current |ocations.

And when M. Johansen cane over to the
table, | specifically asked him "Well, do you have

pl ans to have deejays and bands at Fairbury?"

And his response was, We hope we don't
have to because it's an outlay of npney that doesn't
really incur nore income for them

So | thought well, maybe he won't -- you
know, maybe it won't be as bad.

Q And you al so went to the Benchwarners in

Cooksvill e?
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A Yes.

Q What did you observe there?

A We had dinner there also. And we had sat
in a -- kind of an open area where -- the restaurant
area, and there was -- all the -- we were |ike the
only ones in the place having a neal at that tine.

And all the other tables were pushed
asi de, and there was kind of a setup for either --

sonme kind of entertainnment, |like anplifiers and, you
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know, little stage and things |ike that.
Q And were you still there when the

entertai nnent started?

A No.

Q What tinme did you | eave?

A Probably left about -- it was a |later
di nner that night. | think we probably were out of
there by eight.

Q And did you ever go back?

A No.

Q And do you recall June 29th -- pardon ne.
Was it June 29th, Benchwarnmers opened -- June 29th,
1998, next door to you?

A Yes.

Q And what did you then first notice?
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A That it was a -- there was people and
noi se.
Q Okay. Were you able to sleep?
A That first night, yes.
Q Was M chael able to sl eep?
A No.
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Q And did you ever have occasions after that
when you were not able to sleep?

A Oh, yes.

Q I would I'ike to show you what has been
mar ked Conpl ai nants' Exhibit 2; actually, the
original has not yet been narked.

Do you recogni ze that docunent?

A Yes.

Q And did you wite the entries that are
witten in there?

A Yes, | did.

Q Anyone el se wite anything in there?

A No.

Q Has anythi ng been added out of date, or
were the entries made at their dates?

A They were made within 24 hours of each
event .

Q Okay. And does it correctly and
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accurately reflect what did occur at those tines?
A Yes.
Q And you have kept that in your control at

all tinmes?
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A Yes.

Q And does that comrence -- when does that
conmence?

A It starts on Monday, June 29th.

Q Okay. And when does it end?

>

It ends Cctober 29th.

Q 1998, 19997

A Excuse ne. It begins June 29th, '98, ends
Oct ober 29th, '99.

MR. HARDING Okay. At this time, the
conpl ai nants nove to admit Conplainants' Exhibit 2.

MR, O DAY: Again, | reiterate the objections
that were nmade by M. Shields with respect to the
ot her 1 ogs.

May | just nmake sonme specific observations
about this one that coincide with the same ones he
made about the other ones so that it's clear for the
record?

HEARI NG OFFI CER FELTON: Yes, that's fine.

MR. O DAY: You know that this is the sane kind
L. A, REPORTING (312) 419-9292
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of thing. For exanple, this isn't based solely on
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her personal know edge or observations. This would
be based on hearsay. For exanple, she'll wite down
here what her husband told her

He'll say -- she'll say, for exanple, on
Tuesday, June 30th, you know, information about what
her husband tells her at that tine, not just about
what she's observing or anything like that. And it
goes on and on where -- |ike even at the bottom
Tuesday ni ght, she hears sone kind of an interchange
bet ween her husband and a police officer. And then
she -- now -- now she's repeating the city counci
nmeeting in ternms of what she heard peopl e say
there.

It's all -- it's not just recording events
that she's observing so that she could renmenber |ike
the tenperature or what the sound | evel was or, you
know, what was happening. This is really pretty
much a hearsay editorial of all that she's thinking
and what other people are telling her at those
tines.

And so, it's not conpetent, just as
M. Shields objected earlier, based on her persona

know edge because she's recording all kinds of other
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peopl e's personal know edge in here in ternms of
what, you know, they told her. So | have the sane
obj ections he made earlier.

HEARI NG OFFI CER FELTON: Do you have any
response to that, M. Harding?

MR. HARDI NG  Anpbng ot her things, a statenent
is an event. And the fact that a statenent was nmade
in her presence is an event which is recordabl e and
the docunentation of that event occurring.

MR. O DAY: Well --

MR. HARDI NG  The hearsay -- we, frankly, don't
care whether anything that she heard or was said to
her is taken by the board as being true or not true
based upon that fact that it appears here. It is
sinmply here as a recording of her observations at
the tine.

HEARI NG OFFI CER FELTON: I'm actually going to
admit this to the extent that this is a present
sense -- present inpression of the witness as this
-- during this time frame, not for the truth of the
matter asserted in ternms of what exactly her
conversations may or nmmy not, or her inpressions of
conversations with other parties, but to the extent

that this is a recollection of events that occurred

L. A. REPORTING (312) 419-9292
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over tine, I'mgoing to admit it.
So let's proceed.

BY MR. HARDI NG

Q I would Iike you to | ook at Conpl ai nants'
Exhibit 3. First eight pages of that docunent, do
you recogni ze thenf

A Yes.

Q Okay. And what are they?

A They are my typewritten transcripts of
what | have handwitten.

Q Okay. So is it, word for word --

>

Yes.
Q -- the sanme as Exhibit 2?
A Ri ght .

MR, HARDING Okay. At this tinme, nove to
adm t Conpl ai nants' Exhibit 3.

MR, O DAY: May | ask one voir dire question
about this?

HEARI NG OFFI CER FELTON: Yes, you may.

VO R DI RE EXAM NATI ON

BY MR. O DAY:

Q Was this Exhibit 3, Conplainants' Exhi bit

3, in transcribing Exhibit 2, Iike Exhibit 2,
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1 admitting it in court or sone kind of proceeding?

2 A Well, it was a matter of if sonmething ever
3 happened to that log, the handwitten | og, we'd have
4 it on conmputer. Little bit easier to read.

5 MR, O DAY: Okay. | nmmke the sane objections

6 that | made with respect to Exhibit 2, only that

7 this is in typewitten form

8 HEARI NG OFFI CER FELTON: | don't see the
9 relevance in admtting Exhibit 3. | think that we
10 can -- the board can adequately deci pher the wei ght

11 of the other logs that have been previously admitted
12 by both conplainants, so |I'mgoing to deny this

13 request to adnmit Exhibit 3.

14 MR. HARDI NG Okay. W ask that it be included

15 in the record as a denied exhibit.

16 HEARI NG OFFI CER FELTON: Yes, it certainly wll
17 Dbe.
18 CONTI NUED DI RECT EXAM NATI ON

19 BY MR HARDI NG
20 Q Are you enpl oyed, nmm'anf

21 A Yes, | am



22

23

24

10

11

12

13

14

15

16

17

18

Q Where are you enpl oyed?
A I work for RR Donnelly and Sons in

Pontiac, Illinois.
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Ponti ac?

Q

>

Yes.

Q Ah. And what do you do there?

A I work in the salaried support position
for the prepress departnment.

Q And are you essentially an adm nistrative
assi stant ?

A Well, it's probably nore than that. It's
assi sting the whol e departnent of 135 people that
goes 24 hours a day, al nost seven days a week, and
specifically working on things |ike purchasing,
procuring itens that are needed for production,
personnel type itenms, and then al so sone specia
proj ects.

Q Okay. And has this -- what you've
observed with Benchwarners, what you've been party
to, has this affected you in any way?

A Oh, yes.
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A

Q

Has it affected your work?

Alittle bit, yep.

Okay. | would like to show you what's

been marked Conpl ai nants' Exhibit 4.

recogni ze that docunent?

A

Q

Yes, | do.

Do you
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And when did it first come into your

possessi on?

A When | spent the night in Pontiac at the
Confort Inn.

Q Do you recall what night that was?

A It was the night of Decemnber 4th.

Q Do you renenber what night of the week
that was?

A That woul d have been a Friday night.

Q Okay. And so Decenber 4th,

shows checkout Decenber 5th?

A
Q
A

Q

Uh- huh.
Confort Inn in Pontiac?
Uh- huh.

Why did you stay at a notel,

mles fromyour home?

and then it

what ,

twel ve
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A About fifteen.

Q Fifteen?

A Uh- huh.

Q That's not even a good comrute in
Chicago. Wiy did you stay at a notel fifteen mles
fromyour hone?

A Well, through the course of my enpl oyment,

I had been assigned a special project, which was
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coordinating a |l ot of details regarding the nmovenent
of a 20,000 square foot facility, trying to nmake it
a one-day nove w thout -- just one day of shutdown.
And so | was involved with a ot of
contractors, the moving conpany, |ogistics of floor
pl ans of where equi pment goes, mechanica
consi derations of equipnment, things like that. It
was over the course of |ike maybe two and a hal f
nmont hs of preparation.
And then on the night of Decenber -- |
should say on -- this nove was to occur on Decenber
5th. And it would be an all-day nmove with |ike

seven sem s running a good mpjority of the day back
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and forth, back and forth, between the two
| ocati ons.

On Decenber 4th, | canme hone fromwork in
anticipation of a big day tonorrow, and | decided |
was going to relax a little bit. | went to ny
bow i ng | eague, and then | canme hone about, oh,
bet ween maybe 9:00 and 9:30. | judged that there
was a | ot of noise com ng fromBenchwarnmers. | was
talking to M ke about, you know, how am | gonna do
this? How am | going to go there tonorrow and be

conpet ent and have people calling, Hey, Diane, this,
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Hey, Di ane, that, making decisions all day long if |
get like three hours of sleep?

So | sat -- | stayed home for about a half
an hour, be like 9:30, 10:00, kind of pondering.
went and sat on the bed in the guest roomfor a few
m nutes, kind of evaluating what the guest room was
like. And | said, there's no way. There is no way
| can stay here.

So, | packed a bag. | called the Confort
Inn and nade sure they had a room packed a bag.

went to Pontiac to sleep.
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MR. HARDING  Move to admit Conpl ai nants'
Exhi bit 4.

HEARI NG OFFI CER FELTON: Do you have any
objection, M. O Day or M. Shields?

MR. O DAY: | object toit. Wat is it offered
to prove? All it -- is she seeking damages for this
hotel bill?

MR, HARDING This is not a damages trial.

MR. O DAY: | object to it. It doesn't add
anything to her testinony.

HEARI NG OFFI CER FELTON: What is the rel evancy
of this?

MR. HARDI NG The fact that she did stay in a
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notel roomfifteen miles from her hone.

HEARI NG OFFI CER FELTON: | think the foundation
has been laid. | will overrule the objection to the
extent that it shows she stayed at a hotel one
ni ght. Whether or not the board assigns a weight to
it, that will be deternmined at a later tinme.

So, Conpl ai nants' Exhibit Nunber 4, a

receipt fromthe Confort Inn, is admtted.
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BY MR. HARDI NG

Q Now, have you attenpted to work with the
police, or was that nore M chael ?

A I never nade any of the phone calls to the
police.

Q Okay. And did you ever have any
conversations other than the one at the Col fax
Benchwarmers with any of the respondents?

A I've never talked to Troy and only tal ked
to Dave, | think, once.

Q Have you been present at the city counci
neeti ngs?

A Yes.

Q Have you addressed the city council ?

A | think on maybe two occasi ons.

Q Was anything effective done about the

L. A. REPORTING (312) 419-9292
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probl ens that you've been havi ng?

A No.

Q Okay. How has the noise from Benchwarnmers
affected your life?

A It's caused great disruption, not only to

sl eep but just the general enjoynment of our own
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hore.

Q Okay. And has it affected the decision as
to whether or not to have guests in?

A Yes, it has.

Q And what inpact has it had?

A Well, at the -- as we conpleted this
project, the three-year construction, renovations,
and we were so proud of our hone, we thought, you
know, okay, now we can have our open house. You
know, we can kind of share this with friends. And
that's been permanently postponed.

Q And did you have any plans for the
building in addition to what you' ve already done?

A Yes. We are undergoing the first floor
renovati on now.

Q Okay. And the first floor renovation has
what end point in mind?

A An antique mall .

L. A. REPORTING (312) 419-9292

290

Q And do you have any personal plans as far
as your own famly?

A Yes. At the point in tinme where we open
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the store, | will l|eave nmy present position. W had
hoped that that would be a tinme where we would start
a famly.

Q By natural birth or --

A Probably adoption or foster parenting.

Q Okay. Is that plan still in effect?

A We are not sure about that.

Q Why ?

A Well, the disruption that has been caused

by Benchwarners has caused a |l ot of friction between
nmy husband and nyself. The fact that we're
bed- hoppi ng, you know, going fromroomto room how
could you bring a child into that? And so we don't
know what's going to happen with that.

Q Has this affected your relationship with

your spouse?

A Yes.

Q The noi se from Benchwar ners?

A Oh, yes.

Q And in what ways?

A Probably nobst, nobst ways. | nean, the

L. A. REPORTING (312) 419-9292

291

comuni cation, you know, is -- suffers when you're
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both irritable, when you' re |acking sleep.

Q Let me be blunt. Are you avoi ding going
into scandal ous nmaterial here?

A Yes.

Q Okay. Thank you. | amnot going to ask
for scandal ous material because this all goes to the
merits.

I have no further questions of this
Wi t ness.

HEARI NG OFFI CER FELTON: Do you have cross,
M. O Day?

MR. O DAY: Yes.

CROSS- EXAM NATI ON
BY MR. O DAY:

Q On Decenber 4th, 1998, did you go over to
Benchwarmers and tal k to anyone about your speci al
ci rcunst ances the next day?

A No.

Q Did you prepare Exhibit Number 2 with a
view towards using it sonme day to support a claimin
sone kind of court or other tribunal?

A It was just a -- kind of a little diary of

what was goi ng on.
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Q What were you trying to record when you
made Exhibit 2?

A When | made it?

Q Yes. Were you trying to record everything
that you thought was inportant with respect to this
i ssue?

A Well, there -- there are things in there
that probably aren't inportant to this issue.

Q Did you just sort of keep it as a diary of
what you wanted to wite at the tinme, what you
t hought was inportant at the tine to wite?

A Yes.

Q Do you know whet her the sound is going
froma comercial building to your comrercial first
floor and then fromyour comrercial first floor up
to your residential second floor, or do you know
whether it's going from comercial space in the
bui l di ng next to you right over to your residentia
space wi thout going through your conmercial space
first?

A I don't know. It appears that the
majority of the noise is right at the wall in the
bedroom not that it's com ng up

Q That's the sanme wall, though, that cones

L. A. REPORTING (312) 419-9292
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up frombelow, is that correct?

A Yes.

Q Have there been -- have the | oud noi ses
from Benchwarmers continued unabated from June 29,
1998, until last night?

A No.

Q There was a di scussion about a couple
nmont hs when the noi se was abated; do you renenber
that testinony?

A Yes.

Q Do you agree with that?

A Yes.

Q Was there any other tinme besides that
two-nmonth period after that |iquor control
conmmi ssi on hearing that the noise was abated?

A Period of tine? W' ve had stretches of
days, you know, three days, two days, where it's

i ke, okay, we're sleeping in our bedroomfor three

days in a row, you know. So there's been periods of

time. It's intermttent.
Q And has that -- has that continued for
three days, and then all of a sudden you'll start

hearing it agai n?
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Q Do you check to see what -- why the three
days without it happening?

A No. Just thankful that it's quiet.

Q Do you check to see if there are people
goi ng into Benchwarnmers during those tines and
whet her there's any kind of a peculiar position --

A No.

Q -- or condition?

Do you know whet her -- on the nights that
you reflect as problemdates in your diary here, do
you know whet her on all those nights Benchwarnmers
even had a band or a deejay?

A Some nights | think | do reflect if | am
aware that they have -- that they advertised a
deejay or a band. No, they've never had a band,
don't think.

Q And have you tried to track the dates when
they had a deejay with the dates that you feel that
the nmusic's comng fromthere?

A Have | tried to track thenf



21

22

23

24

10

11

12

13

14

15

16

17

18

Q Yes. And nmake sure that it's -- that
there is even a deejay at Benchwarnmers when you say
that you're hearing the nusic conming fromthere?

A Wel'l, we hear deejays -- deejays
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announci ng things over mcrophone. | believe it's a
deej ay.

Q And you say that you don't think they've
ever had a band there. Wy do you say that?

A | don't know. | -- | don't think that --
it's usually a deejay who is advertised, so I'm
assum ng that, based on other advertisenments, it was
a deejay and not a band.

Q Your | og ends on 10/29; is that 10/29/99?

A That's correct.

Q Did you decide not to keep a log after

A No.

Q Has it -- has it been the case that you
haven't made any log entries since then?

A That's correct. | have not nmade any | og
entries since Cctober 29th.

Q And why is that?
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A Because there has been not hing
significant.

Q Wth regard to -- you said that you m ght
-- you were thinking about starting a fam|ly?

A Yes.

Q And you -- you were thinking about doing
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that by either adoption or by becom ng foster
parents?

A Ri ght .

Q Are you intending by that to start with
young infants?

A No.

Q But children who are already somewhat

A School -aged. Uh- huh.

Q And do you know what ki nd of things
children of that age do with their radi os and/or
televisions or other devices in that -- that could
make noi se when they go to bed or when they wake up
or, for that matter, while they're asleep at night?

A In sonme hones.
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Q Do you know whet her children can sl eep

through a television running or a radio going or a

st ereo goi ng?

A Sur e.

Q They do that, don't they?

A Sur e.
Q And you know that that happens in sone
honmes, that children can sleep through -- sone

children go to sleep with the radio on, some go to
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sleep with the tel evision on?

A I've seen children sleep through

fireworks.

MR, O DAY: All right. Those are ny

guesti ons.

HEARI NG OFFI CER FELTON: M. Hardi ng, anything

on redirect?

MR, HARDING  Oh, no, nothing. Thank you.
HEARI NG OFFI CER FELTON: All right.

MR. HARDING As a matter of fact, the

conpl ai nant rests -- conplainants rest, pardon ne.

want to get the grammar in right.

HEARI NG OFFI CER FELTON: Conpl ai nants rest.
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MR, O DAY: Wuld this be the right tine to
make a notion, or should | wait till they've
conpl eted their case?

HEARI NG OFFI CER FELTON: | think they've
conpleted their case in chief so you want to nove
for what, some kind of --

MR. O DAY: Directed finding and disni ssal

MR. HARDING That's not going to happen here

HEARI NG OFFI CER FELTON: If you're prepared to

argue it, we can take the argunent right now And

can either take it under advi senent or decide
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toni ght and | et you know ny ruling tonorrow.

MR. O DAY: Yes. The statutory provision in

gquestion here tal ks about noise emtting beyond a

property |ine.

HEARI NG OFFI CER FELTON: Can you refer to wh
statute and provision?

MR, O DAY: Yes. |'Il refer to regulations.
Section 900.102 in prohibiting noise pollution

references the em ssion of sound beyond the

boundari es of property. | believe that nuisance

ich
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defined in terms of the sane enmitting sound beyond
t he boundari es of property, and that they have nade
no showing as to specifically what sound enitted
beyond boundari es of property versus other sounds,
whet her they're sounds that get anplified after they
| eave property, or sounds that are reverberated back
from somewhere el se after they | eave a property
line, or sounds that in sone manner are contributed
to by sounds inside a structure or reverberations of
sound inside a structure.

And there's a very good reason why, under
the statute and the regulations -- as their expert
testified -- there's no provision for doing what

they' ve done, which is to nmeasure inside a structure
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adj oi ning another structure. And that's because
you' re not neasuring what the statute and the

regul ations talk about, and that's sound enitting
beyond a property line as opposed to sound in a
particul ar |location other than as it conmes across a
property line. That's why all of the regulations
tal k about mneasuring outside; they tal k about when

you -- when you have sonebody |ike M. Yerges or
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sonmebody el se who perforns the cal cul ations, they
omt calculations -- or they do cal cul ations that
omt data that could conme from ot her possible
sources, and they get exact as to what is being
em tted beyond a property line. They even show
their diagrans showing that it's happeni ng outside
which is apparently, you know, what their expert
says happens.

Here, they're trying to nmake brand-new
law. We're trying to be trailblazers here and are
getting into a situation that was not covered by the
statute to begin with and isn't covered by the
regul ations, and isn't even covered by the usual way
of doing things. W're trying to be trailblazers.

There was -- there's a reason why there's

no regul ati ons when an agency is charged wi th naking
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judgment s about how things should be neasured at a
| ocation other than a sound goes across a property
line. | assune an administrative agency woul d do

that. That's not what's been -- what's been asked

for here by the legislature, and it's not what's
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been done by the agency.

I don't think we can say that the agency
has been rem ss or negligent or carel ess or anything
of the kind in not addressing the situation we have
here. The agency knew what it was doi ng when it
made its regul ations and when it set forth
procedures about how neasurenents were to happen
because it knew what it was charged with doing. And
if it wanted to neasure what was happeni ng across a
wal | into another structure or into the sane
structure for that matter, it could have done so and
certainly was aware, with conditions in Chicago and
all over the state, that, you know, there are common
law -- commn wall buildings all over the state. |If
they had wanted to address sonething |ike that, they
could have. But they didn't.

That's why we nove for a directed finding
for dismissal at this tine.

HEARI NG OFFI CER FELTON: Do you have a
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response?
MR. HARDING Yes. First of all, there's no

showi ng that there's a commn wall. There are two
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walls. It's just difficult to determ ne where one
ends and where one begins. One wall of two courses
of brick, and one wall of two courses of bricks.
Secondly, we are not proceeding -- and
think I've made this abundantly clear. W are not
proceedi ng under Section 25 of the act. W're

proceedi ng under Section 900.102. And we are

pur sui ng noi se as defined -- noise pollution as
defined in 35 Illinois Adm nistrative Code, Section
900. 101.

I would also note that in the Gotham case
-- and | don't have the citation here, but |
believe it was 96-73, the noi se measurenents -- the
measurenents thensel ves, under very sinilar
ci rcunstances, were thrown out because they could
not have been done outside, and this case stil
stood as a nui sance.

VWhat we have is unreasonabl e
interference. Al Section 33 -- of the five
el enents under Section 33, we are prim facie on al

five of those elenents for a nuisance case. There
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i s unreasonable interference with the Pawl owski s
life. It is conming -- the direct testinony is that
it is coming fromthe Benchwarners. The fact that
some inert object -- we had an expert here, and
there was no question raised with that expert, and
it could have been raised, but now we have a

| awyer's supposition with no expertise whatsoever
that this can then be anplified by inert objects or
anplified in reflection when the testinony has

al ready been that the traveling of sound causes its
di ssi pation.

I think we have a very clear case on the
code, on the nuisance, and | don't believe there's
any basis whatsoever for any kind of a notion in
arrest of this proceeding.

MR. O DAY: | believe that the answer was that
they have filed under 900.1017

HEARI NG OFFI CER FELTON: My under st andi ng. --

MR. HARDI NG  900.101 is the definition, noise
pol l uti on defined.

HEARI NG OFFI CER FELTON: What section of the
act ?

MR. HARDING ~OF 900.102. ©Oh, what section of

the act? Section 24.
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HEARI NG OFFI CER FELTON: My understanding from
your original conplaint, Sections 23 and 24 of the
act as well as 900.102 of the board' s rules on
noi se.

I"mactually going to resolve this issue
right nowin the sense that | will not rule on this
notion, the reason being, as a hearing officer, |
not e your objections and your response. This is
sonmething that will be taken by the board. The
reason being is, again, ny job, as a fact finder, is
only to allow the evidence in.

And it seems that the board nade an
initial finding -- when this case was first accepted
for hearing, they do a duplicitous/frivol ous
finding, and their first order of January 21st,

1999, they accepted it. And based on the fact that
there -- relief could be awarded under the sections
that the conplainants had alleged at that tinme. |1,
as only a fact finder, cannot nake a dispositive
ruling in this case, but your notion as well as your
response are noted. And these are issues that when
we're conpleted with the case here, both cases, we
can set forth a briefing schedule where you can neke

those argunents to the board.
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MR, O DAY: Well, then just beyond that, as |
understand it, they're proceeding solely under the
part of noise pollution and nuisance that relates to
unreasonably interferes with enjoynent of the
property, not with respect to any specific noise
standards. And | nove to dismiss all of those other
clainms that they made formally in their conpl aint
with regard to specific noise standards, so that the
only thing that's left in the case is the part of
nui sance and noi se pollution that deals with
nonnunmber ed questi ons.

HEARI NG OFFI CER FELTON: | refer you just to
the board's January 21st, 1999, order, that at that
time -- and that's the only time that | believe this
has been set forth by the board in any sort of sense
-- that the violations are clear, they're Sections
23 and 24 of the act -- the alleged violations, |
stand corrected there, and the alleged violations of
the board's noise regulations at 35 Illinois
Adni ni strative Code 900.102.

Those are the three violations that the

board all owed to proceed as of January 21st, 1999.
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If there are any challenges to that either by either
party, | again reconmend you take that up with the
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board at your post-hearing briefs.
Just so you know, when we organi ze our

schedul e for post-hearing briefs, | will allowthe
conplainants first the right to file and then the

respondents can respond. So -- and then there will
be -- we can discuss whether or not a reply will be
necessary and warranted. But that will be sonething
that, again, will be taken with the board and with
nmy under standi ng and our understandi ng based on the
board's January 21st, 1999, order
Let's go off the record for a second.
(A discussion was held off the record.)
HEARI NG OFFI CER FELTON: Do you want to -- in
light of that, |I presunme what we'll do is we'l
defer starting the respondents' case in chief unless
you would like to use the next half an hour to
start?
MR. O DAY: No, we're not that way.
HEARI NG OFFI CER FELTON: That's all right. In

light of that fact, what we're going to do is start
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at 9:

don't

hour

00 tonorrow. The notice said 10:00, but |
think there's any prejudice by starting an

earlier. W'Il start straight up with the

respondent's case in chief. And they have
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represented that there are el even renaining

Wi tnesses that they will be calling at that tine.

you.

at 9:

p.m)

Anyone have any other questions? Thank
Have a good day.
This hearing is adjourned until tonorrow
00, same | ocation.

(The proceedi ngs were adjourned at 5:35 o' clock
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