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1 PROCEEDINGS
2 (August 21, 1998; 9:00 am.)
3 HEARING OFFICER CROWLEY: Okay. Good morning.
4 Thisisthe fourth day of hearing being held by the
5 Illinois Pollution Control Board in our Docket PCB
6 94-373, People of the State of Illinois versus Wayne
7 Berger and Berger Waste Management, Inc.
8 Again, no members of the public were in attendance
9 at any point yesterday and none are in attendance
10 today. We have Mr. Berger and Counsel, his Counsel
11 and Counsel for the State present today.
12 Isthere anything that we need to attend to before
13 we resume with Mr. Berger?
14 MR.BENOIT: I think yesterday the Hearing Officer
15 required me to bring copies of the photograph that was
16 previoudly entered into evidence as Respondent's 50.
17 1 would like the record to reflect that | am providing
18 the attorneys for the State and the hearing -- well, |
19 guessyou don't need one -- with a copy.
20 MS MENOTTI: Excuse me. Respondent's 507
21  HEARING OFFICER CROWLEY: Respondent's 50, yes.
22 MR.BENOIT: | believethat isright. That'sthe
23 only preliminary matter | have.
24 | would like to continue with my direct of Mr.

25 Berger.
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1 HEARING OFFICER CROWLEY: Fine.

2 (Thewitness resumed the stand.)

3 HEARING OFFICER CROWLEY: Again, we will remind
4 you that you are under oath, Mr. Berger.

5 THEWITNESS: Yes.

6 DIRECT EXAMINATION (continued)
7 BY MR. BENOIT:

8 Q | believeyesterday when we concluded the

9 hearing for the day you had testified about a couple
10 different individuals or companies approaching you
11 regarding buying your landfill or the landfill and
12 trash hauling business. We are going to pick up on
13 that train of thought.

14 A Okay.

15 MR.BENOIT: | would like the record to reflect |
16 am showing Mr. Berger Exhibit R23.

17  (Thewitness reviewing document.)

18 Q (By Mr. Benoit) | will start by asking you
19 the question, did you, in fact, enter into any

20 agreements regarding the selling of the landfill?

21 A Yes, | entered into an agreement.

22 Q Youhave R23 beforeyou. What is R23?

23 A Wadll, itisareal estate optional agreement.
24 Q Andwhat date was that agreement entered

25 into?
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1 A [ldon'tthinkit hasiton here.

2 Q Ifl may,itisonthevery first paragraph

3 of thefirst page.

4 A September the 27th, 1991.

5 Q And can you describe generally the terms of

6 that real estate option agreement, R23?

7 A wdl--

8 MS.MENOTTI: Objection. Relevance. How does
9 thisrelate in any way to the alegationsin the

10 complaint?

11  MR.BENOIT: Thisisgoing to go to show how it is
12 that Mr. Berger ended up keeping the landfill open
13 past September 12th of 1992.

14 HEARING OFFICER CROWLEY: Continue.

15 THEWITNESS: Wéll, this Mike Johnson of Terra
16 Tech Corporation, he said he would take care of half
17 of the expense to get these wells put in and whatever
18 needed to be done to get whatever -- well, to get

19 the -- | guess they had to put in so many wellsin

20 order to get the -- to get it revised so that they

21 could put more trash in the landfill. They was

22 wanting to --

23 Q (By Mr. Benoit) Well, | guesswhat | am

24 askingis--

25 MR.BENOIT: And, again, | would request that the
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1 Hearing Officer allow me alittle latitude as far as

2 leading questions. | think it is apparent that --

3

MS. MENOTTI: Ms. Hearing Officer, objection. It

4 ishiswitness. Itishisclient. Heisnot alowed

5 tolead hisown client. That rule of evidence is

6 absolutely positively clear. He has established no

7 basisfor why he should be allowed to lead his own

8 withess.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BENOIT: Theruleisnot absolute. | think
that the Hearing Officer has observed the witness.
The only reason that | would want to lead is on such a
thing as this. | mean, everybody has a copy of this
option agreement. It sayswhat it says. In order to
move things along -- | think it is apparent from the
observation of the witness that this might take quite
some time if heis forced to summarize, you know, the
terms of this agreement and to make a coherent record.

HEARING OFFICER CROWLEY: For that purpose you may
have some latitude to lead the witness. The Stateis
certainly free to renew its objection when we get into
matters perhaps of more substance than leading a
witness through an option agreement.

MS. MENOTTI: Ms. Hearing Officer, can | also
suggest, then, too, that if you are going to allow him

to lead that he be limited in the testimony, because
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1 if heisgoing to admit this into evidence, the

2 document is going to speak for itself. Thereisno

3 reason to go into extensive testimony regarding it.

4 If heisgoing to be allowed to lead his witness

5 through, then | think his examination should be

6 limited.

7 MR.BENOIT: I think --

8 MS. MENOTTI: He can't have his cake and ezt it,
9 too, Madam Hearing Officer.

10 MR.BENOIT: Could | add one point? | think the
11 State's withesses, in particular, the inspector, sat

12 down and read everything out of her inspection

13 report. We sat through all of that. Thisisa

14 similar type of thing except what | am asking the

15 Hearing Officer to recognize isthat Mr. Berger does
16 not have the ability to, as quickly as the inspector

17 did, tolook at the notes and say, yes, this is what

18 it says. | am trying to make a coherent record, and |
19 am asking for alittle leeway. | don't see --

20 HEARING OFFICER CROWLEY: Thank you. | have said
21 | would alow you some leeway. Please continue.

22 MR.BENOIT: Thank you.

23 Q (By Mr. Benoit) Now, this option agreement
24 was entered into between you and Terra Tech, Inc.; is

25 that correct?
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1 A Yes

2 Q AndTerraTech Inc.'s president is Michael

3 Johnson?

4 A Yes

5 Q And TerraTech offered to purchase the land

6 where the landfill isfor $85,000.00 under this

7 option; isthat true?

8 A Yes

9 MS. MENOTTI: Objection. That isnot clear from
10 the face of the document. Improper leading question.
11 You said that you would allow him to lead --

12 HEARING OFFICER CROWLEY: | don't have the
13 document in front of me. | can't --

14 MS. MENOTTI: Thisisnot an offer in any way,
15 shape, or form.

16 HEARING OFFICER CROWLEY: To speed thisaong --
17 MR.BENOIT: Hereitis. No, that isnot it.

18 (Ms. Menotti passed the document to the Hearing
19  Officer.)

20 HEARING OFFICER CROWLEY:: It does appear to be
21 clear from the face of the document.

22 MS MENOTTI: It doesnot say it isan offer. It
23 saysitisan option and it isan agreement. Heis

24 saying that Terra Tech -- didn't Terra Tech offer.

25 That isnot what Terra Tech offered. Thisisasigned
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1 agreement. He is mischaracterizing the document.

2 MR.BENOIT: Again, | think the document will

3 gpesk for itsalf. | am just trying to lay the --

4 MS MENOTTI: Thenyou don't need to go through
5 extensive testimony with the document. The document
6 will speak for itself. The Board will have thisin

7 front of them.

8 HEARING OFFICER CROWLEY: | will alow thisto
9 continue. But please be concise.

10 MR.BENOIT: Okay.

11  Q (By Mr. Benoit) Aspart of the option

12 agreement, did Terra Tech agree to begin development
13 of arevised groundwater monitoring program including
14 theinstallation of wells required by the EPA?

15 A Yes

16 MS. MENOTTI: May | state an objection for the

17 record that Mr. Berger cannot testify to the state of

18 mind of Terra Tech. He can testify to what his

19 understanding of the agreement is, not what Terra Tech
20 intended.

21  HEARING OFFICER CROWLEY: | don't recall that
22 there was any indication of state of mind in that

23 answer to the question.

24 | will alow Mr. Benoit to continue.

25 Q (By Mr. Benoit) Was the option agreement
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1 effective -- hold on a second.
2 Wasthe option agreement effective until after
3 September 18th, 1992?
4 A Yes
5 MS. MENOTTI: For therecord, the State would like
6 to note that the witnessisusing -- is reading off of
7 an agreement that has not been entered into evidence.
8 HEARING OFFICER CROWLEY: That's correct.
9 Q (By Mr.Benoit) Isthat your signature on
10 pagetwo of the -- of R23?
117 A Yes
12 Q IsR23atrue and accurate copy of the real
13 estate option agreement?
14 A Yes
15 MR.BENOIT: | movethat it be entered.
16 MS MENOTTI: Itishearsay. Itishearsay and
17 not subject to any hearsay exclusionary rules.
18 HEARING OFFICER CROWLEY: | am sorry?
19 MS. MENOTTI: | am sorry. Hearsay exception.
20 HEARING OFFICER CROWLEY': | don't understand why
21 itishearsay.
22  MR.BENOIT: | don't understand either.
23 MS MENOTTI: Pardon me?
24  MR.BENOIT: | don't understand why it is hearsay.

25 MS. MENOTTI: Itisastatement made other than at
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1 thetime of hearing and it is being offered for the

2 truth of what the contents of the document hold.

3 That's hearsay. Absent some exception, it is not

4 admissable into evidence.

5 HEARING OFFICER CROWLEY: | am admitting the
6 document. Again, the Board's hearsay rules are

7 somewhat relaxed -- evidence rules are somewhat

8 relaxed. Thiswould appear to be a business record,

9 given the nature of Mr. Berger's business at the

10 time.

11 (Whereupon said document was admitted into

12 evidence as Respondent's Exhibit 23 as of this

13 date)

14 MS. MENOTTI: For therecord, the State would note
15 that Mr. Benoit has failed to establish that thisis

16 kept in the ordinary course of Mr. Berger's business
17 operation, which isrequired for admission as a

18 business record.

19 HEARING OFFICER CROWLEY: Continue.

20 Q (By Mr. Benoit) Was thisrecord kept in the

21 normal course of your business? Did you keep this

22 record?

23 A Yes

24  MR.BENOIT: | move for admission again on R23.

25 HEARING OFFICER CROWLEY: It has aready been
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1 admitted.

2 MS MENOTTI: You still have not met -- that still

3 doesn't establish the requirement that it be kept in

4 the ordinary course of the business. Ordinary course

5 of businessis defined in the case law and in the

6 rules as being day-to-day business.

7 HEARING OFFICER CROWLEY: The document has been
8 admitted.

9 MR.BENOIT: | would like to show the witness

10 R21.

11 HEARING OFFICER CROWLEY: We have aready admitted
12 R21.

13 MR.BENOIT: Right.

14 Q (By Mr. Benoit) Isthe Michael E. Johnson,

15 who islisted as the contact person on R21, the same

16 Michael E. Johnson who signed the real estate option

17 agreement with you?

18 A Yes

19 MS. MENOTTI: Objection. Leading. Mr. Benoit has
20 not been given latitude with regard to Respondent's

21 21.

22  HEARING OFFICER CROWLEY: | will alow it.

23 Q (By Mr. Benoit) Who is listed as the contact

24 person on R217?

25 A Michae Johnson.
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1 Q PriortoMarch 18th, 1991, can you give me an
2 edtimate as to how many cubic yards of waste were

3 deposited in the Berger Landfill each year?

4 A Around 6,000 yards.

5 Q Why does-- | believe yesterday that you read
6 in paragraph two of page two of R21, and it indicated
7 that one year after you sent R21 in, you would be

8 accepting approximately 100,000 cubic yards of waste
9 per year?

10 A Yes, that'sright.

11 Q Haveyou ever accepted that much wastein a
12 year?

13 A No.

14 Q Why didyou sign and submit R217?

15 MS. MENOTTI: Objection. Asked and answered.
16 Thisisalready in the record from yesterday. There
17 isno need to continue to waste time.

18 MR.BENOIT: | don't think | asked --

19 HEARING OFFICER CROWLEY: Continue. | don't
20 recall that question being asked.

21  THEWITNESS: Would you repeat, please.

22  Q (By Mr. Benoit) If you never had in the past
23 accepted 100,000 cubic yards of waste and you didn't
24 have any plansto, why did you sign and submit R21

25 stating that you planned on accepting 100,000 yards of
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

cubic waste?

MS. MENOTTI: Objection to the form of the
guestion. He has not established that he didn't
intend to accept 100,000 cubic yards of waste.

HEARING OFFICER CROWLEY: | will alow the
guestion.

THE WITNESS: This Terra Tech, they was planning
on buying the landfill. So they was needing this
extrayardage in order to buy the business. They

wouldn't have went through this optional agreement

without doing this here.

Q (By Mr. Benoit) So the landfill had to be
open or they were not going to sign the option
agreement?

MS. MENOTTI: Objection. Leading.

HEARING OFFICER CROWLEY: Please continue.

THE WITNESS: Yes.

Q (By Mr. Benoit) Did Terra Tech satisfy the
terms of the option agreement?

A No.

MR. BENOIT: I think the witnessis
misunderstanding my question. | would like to
rephraseit.

Q (By Mr. Benoit) I think you testified that --
or | summarized -- that one of the terms of the
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1 agreement, and | am talking about R23, was to do some
2 work regarding a groundwater monitoring program; is
3 that right?

4 A Yes

5 Q DidTerraTechdo that work?

6 A Yes

7 Q What elsedid they do after that -- after

8 they entered into that option agreement?

9 A Wdl, they planned on...

10 Q Didthey install groundwater monitoring

11 wells?

12 A Yes, they installed groundwater monitoring
13 wells and they done all of the -- everything that

14 needed to be required to send in to the State.

15 Q Didthey comply with the terms that they pay
16 for half of that work?

17 A Yes

18 Q Who actually did the groundwater monitoring
19 and the work that needed to be done?
20 A Mike Johnson of Terra Tech and James
21 Johnson.
22 Q Whereis-- who is James Johnson?
23 A Heistheguy that -- heiskind of an
24 engineer, | would say, or a site planner they call

25 him.
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1 Q Okay.

2 A And he made sure, you know, that, like, the

3 wellswere in the right place and how many wells that
4 they needed.

5 Q Did he put together the permit?

6 A Yes

7 Q Who chose James Johnson to be the engineer?
8 A Mike Johnson.

9 Q That'sMike Johnson of Terra Tech?

10 A TerraTech.

11 Q What wasthe cost of doing al of thiswork

12 that, according to the option agreement, they were
13 going to split with you?

14 MS. MENOTTI: Objection. The witnessjust

15 tedtified that he didn't do the work, that Terra Tech
16 did the work.

17 HEARING OFFICER CROWLEY: | will alow him to
18 answer since it was a split cost arrangement.

19  Go ahead.

20 THEWITNESS: $38,000.00.

21 Q (By Mr. Benoit) And did Terra Tech go ahead
22 and pay for half of that?

23 A They paid for half, yes.

24  Q Thenyou paid the other half?

25 A Yes
552

KEEFE REPORTING COMPANY
Belleville, Illinois



1 Q Now, previoudy you testified that your

2 engineers, and this was earlier, on Crawford &

3 Whiteside, they had done some work for you to try to
4 get anew permit put together, right?

5 A Yes

6 MS. MENOTTI: Objection. We have already covered
7 this. It isasked and answered.

8 Q (By Mr. Benoit) But their efforts to put

9 together a permit application were unsuccessful ?

10 A Right.

11 Q ButTeraTech's--

12 MS. MENOTTI: Objection. Asked and answered.
13 HEARING OFFICER CROWLEY: Wedid cover al of this
14 yesterday.

15 MR.BENOIT: Okay.

16 Q (By Mr. Benoit) Did the Agency issue a permit
17 based on the application submitted by Terra Tech?

18 A Yes

19 Q Andisthat the 1991 permit?

20 A Yes

21 Q What were Terra Tech's plans for the

22 landfill?

23 MS MENOTTI: Objection. How can he say what
24 Terra Tech intended to do with the landfill if he

25 doesn't work for TerraTech? Mr. Benoit has not
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1 established that this witness has any reason to have

2 person knowledge of Terra Tech's plans.

3 Q (By Mr. Benoit) Were you present when there
4 were any conversations, discussions, or plans

5 presented asto Terra Tech's intentions regarding the
6 landfill?

7 A Yes

8 Q What did those plans or conversations or

9 whatever lead you to believe that Terra Tech's plans
10 were?

11 A Waédll, they were wanting to change the

12 landfill to -- so that they would be able to have more
13 cubic yardsthan now. Like, the way it was, they

14 didn't have enough space. So they was going to have
15 to have more space or, you know, if they couldn't get
16 more space to dump trash, you know, they probably
17 wouldn't have bought it.

18 Q Okay. What kind of landfill wasit going to
19 be?
20 A A specia waste.
21 Q Didyou believethat Terra Tech was going to,
22 infact, exercise the option and purchase the
23 landfill?
24 A Yes | thought they were going to purchase

25 it, because they spent approximately two or three
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1 years doing the work and had the engineer, James

2 Johnson, do all of the work in order to buy it.

3 Q Didyou say two or three years?

4 A | think two or three years there after he

5 started working on it.

6 Q Okay. I thought yesterday we talked about --

7 when did you meet this Michael E. Johnson? Do you
8 recall?

9 A |bdieve--wdl,itishardto say. Maybe

10 1991. Itiskind of hard to remember all of that.

11  Q Yes, it hasbeen quite sometime. Do you

12 recall -- well, do you recall any meetings with local
13 officials, county officials, regarding Terra Tech's

14 plans?

15 A Yeah, wehad a-- yes, we had a meeting

16 August of 1992. | think it was August the 5th that we
17 had ameeting.

18 Q Okay. Anddo you recall who was at that

19 meeting?

20 A ItwasMichael Johnson, James Johnson, and |
21 think Dan Reedly (spelled phonetically). | am not for
22 sure on the other one.

23 MR.BENOIT: | am going to show the witness what
24 has been marked as R60.

25 Q (By Mr. Benoit) Can you tell me what that
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1 is? Isthat aletter sent to you?

2 MS. MENOTTI: Objection. Leading.

3 HEARING OFFICER CROWLEY: | will alow it.
4 Q Isthat aletter sent to you on August 6,

5 1992, from James R. Johnson?

6 A Yes

7 Q Doesthat letter contain or have attached to
8 it minutes of an August 5th, 1992 meeting?

9 A Yes

10 Q Do the minutesor the memo of the meeting
11 discuss ameeting --

12 MS. MENOTTI: Objection. Leading. Mr. Berger can
13 tell the Hearing Officer what the minutes say.

14 MR.BENOIT: Okay.

15 THEWITNESS: Well, we just had a meeting to
16 explain about the site. It was about site planning
17 for thislandfill.

18 Q (By Mr. Benoit) Okay. Did you receive that
19 letter?
20 A Yes
21 Q Andwasthat letter kept in the regular
22 course of your business?
23 A Yes
24  MR.BENOIT: | moveto have it admitted.

25 MS MENOTTI: Objection. Itisahearsay
556

KEEFE REPORTING COMPANY
Belleville, lllinois



1 statement made out-of-court by the declarant and is

2 not available to be cross-examined right now. And Mr.
3 Berger'sregular course of business was to take trash

4 and dispose of it. How minutes to a county meeting

5 become kept in the course of hisregular course of his

6 business has not been established.

7 MR.BENOIT: I think that it is--

8 MS. MENOTTI: Heisnot the keeper of the records
9 for the county, and it has not been properly

10 authenticated.

11 HEARING OFFICER CROWLEY:: | am going to admit it.

12 Could you articulate again the number, please?

13 MR.BENOIT: ItisR60.

14  (Whereupon said document was admitted into

15 evidence as Respondent's Exhibit 60 as of this

16 date)

17  Q (By Mr. Benoit) Do you know how long Terra
18 Tech continued to work on their plans to possibly

19 purchase the landfill?

20 A Itwasin1993. 1992. But| don't know

21 exactly the date or the time, but it had to be after

22 August the 6th of 1992.

23  MR.BENOIT: | have misplaced R59 with the yellow
24 dticker. | am going to show the witness R59.

25 Q (By Mr. Benoit) Do you recognize R59?
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1 A Yes

2 Q Whatisit? Isit aDecember 3rd 1992 letter

3 addressed to Edward Bakowski of the IEPA from James R.
4 Johnson?

5 A Yes

6 Q Isthisthe same James R. Johnson who isthe

7 engineer that prepared the 1991 permit?

8 A Yes

9 Q Doesitindicate that a copy was sent to you

10 at the bottom?

117 A Yes

12 Q Didyou receive thisletter?

13 A Yes

14 Q Didyou keep thisletter, and not necessarily
15 this copy, but an almost identical letter all except

16 for the fact that this one is dated file stamped, in

17 your files?

18 A Yes

19 MR.BENOIT: | move that be admitted.

20 MS MENOTTI: Objection. First of al --

21  HEARING OFFICER CROWLEY: Sustained.

22 Q (By Mr. Benoit) Does looking at this letter

23 refresh your recollection as to how long Terra Tech --
24  MS MENOTTI: | amgoing to object. Mr. Berger

25 has not said that he could not recollect anything.
558

KEEFE REPORTING COMPANY
Belleville, Illinois



1 HEARING OFFICER CROWLEY: Correct.

2 Q (By Mr. Benoait) Do you know the exact date

3 when Terra Tech stopped working on its plans to

4 possibly purchase your landfill?

5 A | donot know the exact date.

6 Q Okay.

7 A Butit had to be some time after August the

8 6th. But | don't know the exact date.

9 Q Okay. Doeslooking at R59 -- could that

10 assist you in determining arange of possible dates?
11 MS. MENOTTI: Objection. Callsfor speculation.
12 HEARING OFFICER CROWLEY: | will let him answer.
13 THEWITNESS: Would you repest, please?

14 Q (By Mr. Benoit) Doeslooking at R59 allow you
15 to refresh your memory and alow you to testify asto
16 possible dates that Terra Tech was still working on
17 its plansto purchase your landfill?

18 A They werestill working onit, but | don't

19 know about the dates.

20 Q Okay. Sothat does not refresh your memory
21 then?

22 A No.

23 Q Okay. TerraTech never did exercise that

24 option agreement?

25 A No.
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1 Q Andwhen didthey tell you that they were not
2 going to exercise the option?

3 A | dontremember them telling me for sure.

4 Q Okay. Sothey never sent you aletter or

5 anything?

6 A No.

7 Q Didthey ever directly come out and say we

8 arenot going to exercise this option?

9 A No.

10 Q What didyou do after they didn't exercise

11 the option?

12 MS. MENOTTI: Objection. How can he do something
13 after something never happened?

14 HEARING OFFICER CROWLEY: | will let him answer
15 the question if he can.

16 THEWITNESS: Well, | went ahead operating the
17 landfill.

18 Q (By Mr. Benoit) How long did you continue to
19 accept waste at the landfill?

20 A September the -- it was around September the
21 20th, 1993.

22 Q Canyou repesat that?

23 A September, | think it was around the 20th, of
24 1993.

25 Q Okay. From September 18th, 1992 until, as
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1 you testified, September 20th of 1993, and say roughly
2 aone year period, how many new trenches did you dig
3 and fill at the landfill?

4 A Nonew trenches.

5 Q Wheredid you put the waste?

6 A | don'tremember the number of the --

7 MR.BENOIT: | am showing the witness what has
8 previously been admitted as People's 6. | am having

9 the witness refer to the diagram on People's 6 that

10 indicates where trenches are, including numbers.

11  Q (By Mr. Benoit) So your testimony is that you

12 didn't dig any new trenches?

13 A Yes

14 Q What didyou do?

15 A Wewent ahead and filled this 88D.
16 Q Soyoujust continued to work on 88D?
17 A Yes

18 Q Okay. How much waste did you put in that

19 trench between September 18th, 1992, and September
20 20th, 1993, when you stopped accepting waste?

21 A | would say around 6,000 yards.

22 Q Okay. How many acreswould that be?

23 A That would be --

24  MS MENOTTI: Objection. No foundation. And

25 cubic yards are not transferable or whatever into
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1 acres. Acresisan area. Cubic yardsisavolume.

2  MR.BENOIT: I think the testimony before was like
3 how many -- well, maybe not. | mean, if you fill a

4 trench -- the testimony was that it was eleven feet

5 deep.

6 HEARING OFFICER CROWLEY: Rephraseit. Rephrase
7 it

8 MR.BENOIT: Okay.

9 Q (By Mr.Benoit) How many -- presently, now
10 that the landfill is closed, can you estimate how many
11 acres of land were used to deposit waste?

12 A | would say around seven acres.

13 Q And of that seven acres, how much was used in
14 this period | was referring to, September 18th, 1992
15 to September 20, 1993?

16 A | would say approximately a quarter of an

17 acre.

18 Q Okay. What did you do out at the landfill

19 after you stopped accepting waste?
20 A Wadl, | packed it all down and put two foot
21 of dirt over the top, two to three foot of dirt. |
22 had aperson to do this. And then | fertilized it,
23 seeded it down.
24  Q Inthe past when you closed other trenches,

25 did you use the same procedure?
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1 A Yes

2 MR.BENOIT: | am going to be needing People's 5.
3 Thank you.

4 Q (By Mr.Benoit) Now, in Count 3, based on the
5 June 24th, 1993 inspection, the State is claiming that
6 you failed to compact and cover litter, that there was

7 litter at the landfill. Let the record reflect --

8 MS. MENOTTI: Isthereaquestionin here

9 somewhere?

10 HEARING OFFICER CROWLEY: Please continue.
11 Q (By Mr. Benoit) Let the record reflect that |

12 am showing the witness what has previously been

13 admitted as People's Exhibit Number 5. It you could
14 just review that for a minute.

15 A (Witnesscomplied.)

16 Q Doyou recal that inspection?

17 A Yes

18 Q Youwereon sitethat day?

19 A Yes

20  Q How many inspectors came out to inspect that
21 day?

22 A | believe there was four inspectors.
23 Q Couldyou turn to the page on People's 5,
24 again, the trench diagram?

25 A (Witness complied.)
563

KEEFE REPORTING COMPANY
Belleville, Illinois



1 MR.BENOIT: Lettherecord reflect that heis

2 looking at the trench diagram on People's 5.

3 Q (By Mr. Benoit) Do you see on that diagram
4 two areas marked A and B, that were written on that
5 diagram by the inspector?

6 A Yes

7 Q AreareasA and B correctly identified as far
8 asbeing in the correct trenches in the correct

9 location?

10 MS. MENOTTI: Objection. The witness did not
11 generate thismap. This map saysit isnot to scale.
12 You aretrying to impeach the exhibit, which isan
13 improper impeachment.

14 HEARING OFFICER CROWLEY: | will let him answer
15 the question.

16 THEWITNESS: Repeat it again, please.

17 Q (By Mr. Benoit) Are areas A and B correctly
18 identified as far as being in the correct trenches?

19 Are A and B located in the trenches where the

20 inspector marked them on that map?

21 A Waél, that wouldn't be in the correct place
22 that -- what she said about where the well was at.
23 Q No, | am not talking about the well.

24 A Thisinspection report --

25 HEARING OFFICER CROWLEY: | am sorry. He answered
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1 the question that you asked him.

2

MR. BENOIT: He answered something about wells,

3 but I didn't ask anything about a well.

4

HEARING OFFICER CROWLEY: Could you read back the

5 witness answer, please.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(Whereupon the requested portion of the record was

read back by the Reporter.)

MR. BENOIT: | stand corrected. | misspoke.

Q (By Mr. Benoit) Do you see where area A is
marked on the map?

A Yes

Q Haveyou ever deposited waste in that area of
the landfill?

A No.

Q Do you see where area B isidentified on the
map?

A Yes

Q Haveyou ever deposited waste in that area of
the landfill?

A No.

Q On June 24th, 1993, where were the two
trenches that the inspector saw during her site
inspection?

A Wéll, the trench that she inspected would

have to be 88D.
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1 Q Okay. What direction isthat from where she
2 indicated on the map that the -- where A and B were?
3 A That would be west.

4 Q Okay. Now, do you understand that -- and you
5 were here -- the inspector claims that she saw litter

6 that day?

7 A Yes, therewaslitter.

8 Q You agreethat there was litter that day?

9 A Yes

10 Q Okay. Could you look at the photographs, and
11 1 think I am referring to photo five. | think the

12 photographs are numbered as they go through. Isthere
13 litter shown on photo five?

14 A Yes, thereislitter.

15 Q Okay. Andjust based on being out there and
16 working on June 24, 1993, did you observe that litter
17 yoursdlf?

18 A Yes

19 Q Andhow much litter was there?

20 A | would say approximately maybe a Wal-Mart
21 bag, oh, maybe pretty close to full.

22 Q Canyou describe what aWal-Mart bag is?

23 A Probably | would say afoot in diameter and,
24 oh, maybe afoot or so deep.

25 Q Sowouldyou consider that a minor amount of
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1 litter?

2 A | would say it would be minor, yes.

3 Q Foralandfill?

4 A Yes

5 MS. MENOTTI: Objection. Moveto strike.

6 Improper opinion. First of all, we have not sustained
7 that this witness has worked at any other landfills.

8 And second of al, he did not generate the report.

9 Third --

10 HEARING OFFICER CROWLEY: Wewill allow it to
11 stand for whatever weight the Board may choose to give
12 it based on this witness experience and his

13 qualifications.

14 Q (By Mr. Benait) Do you see afence depicted
15 in photo five?

16 A Yes

17 Q What isthe purpose of that fence?

18 A Ohn,thisislike-- it would belike -- |

19 guessyou would call it a secondary fence. | usualy
20 put it there because that's where | backed up and

21 unloaded the trash. And then when you unload the
22 trash, you have to unhook the back part of the truck,
23 you raise the hopper up and alot of times you have
24 loosetrash. So | would try to put that there so it

25 would keep the trash close to the pit.
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1 Q Okay.

2 A Orthepaper. Sorry.

3 Q Soinphotofiveisthat fence working as
4 designed?

5 A Yes

6 Q Tocatchthelitter?

7 A Yes

8 Q OnJune24th, 1993, were there any other

9 fences put up around the landfill to control litter?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes. Therewas afence at the north side of
the landfill.

Q Okay.

A Andthenalso | usually always put a
secondary fence like where | am unloading.

Q Okay. | want you to again review the
inspector's photos, or the photos attached to People's
5?

A Okay. Right here.

Q AndI amreferring to --

MS. MENOTTI: Objection. What is Mr. Benoit
doing? Is he going to direct the witness to
something? He can direct him. He asked him to review
the photographs and he is sitting there flipping
through them for him.

Q (By Mr. Benoit) Mr. Berger, can you read
568

KEEFE REPORTING COMPANY
Belleville, Illinois



1 through the inspection report and determine which

2 photographs the inspector was relying upon or took

3 pictures of where she said that there was uncompacted

4 waste and inadequate cover?

5

MR. GUBKIN: Objection. | don't believe the

6 inspector relies upon the photographs to determine

7 violations. Sherelies upon her observations and

8 makes a photograph to document that. | think that is

9 an improper characterization of the testimony.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARING OFFICER CROWLEY: Mr. Gubkin has correctly
characterized it.

Q (By Mr. Benoit) The inspection report states
that in area A, the area not being worked, there was
uncompacted and uncovered and inadequately covered
waste?

A Right.

Q Canyou explain why that condition existed in
areaA?

A Thereason | didn't get it covered is because
| had to -- | pumped the water out, but it had too
much water there. So | had to wait so | could get
over it with the dirt. | had to pack it down before |
covered it, and there would be no more trash put in
thisarea. | would have put the final cover over it

without putting anymore trash in it.
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1 Q Itwastoo wetto cover it?

2 A Itwasalittletoo wet. | couldn't get my

3 dirt put over it at that time. | had to let it dry

4 before | could smash the trash down and get it

5 covered. And then | would put the -- | would put the
6 two foot of dirt over the top.

7 Q Didyou-- well, | mean, did conditions dry

8 out?

9 A Yes, later, and | packed her down and |

10 didn't put no more trash in there. | covered it up

11 and put the two foot of dirt -- | packed her down, put
12 thetwo foot of dirt over the top and seeded it down,
13 fertilized it.

14 Q How come there were two areas, you know,
15 being worked or open, two areas of the same trench at
16 that time?

17 A Wdl, thisis, likel say, in the

18 wintertime. Thisisaroad where | would dump.

19 Q Okay.

20 A Andtheninthe summertime | wouldn't have
21 rock back there, so | would drive back around to the
22 other end and dump trash down there.

23  MR.BENOIT: Let therecord reflect that | am
24 showing the witness what has previously been admitted

25 asPeople's 6 or State's 6.
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1 MS.MENOTTI: Didyou say People's 6?

2 MR.BENOIT: Yes, People's6.

3 Q (By Mr.Benoait) Count 6 is based on the April
4 18, 1994 inspection. It is claimed that you deposited
5 refuse in an unpermitted area of the landfill. Again,

6 it isbased onthe April 18, 1994 inspection. Do you

~

recall that inspection?

8 A Yes

9 Q Istheinspector correct when she states that

10 you deposited waste outside the permitted boundaries
11 of the landfill?

12 A | don't believe sheis correct.

13 Q Okay. Why do you say that? Why do you think
14 that sheiswrong?

15 A Waédll, because the well on this map, 107, she
16 hasthat the well is south -- or this map shows that
17 thewell is south of where she said the well was at.

18 Q Okay. Areyou familiar with the boundaries,
19 the permitted boundaries of the landfill, the area

20 where your permit allows you to dispose waste?

21 A Yes

22 Q Okay. Areyou familiar with the actual

23 location of monitoring well G107 or 107?

24 A Yes

25 Q Andisthat monitoring well placed on the
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1 border of the landfill, as indicated on the exhibit

2 you arereferring to attached to People's Number 6,

3 the exhibit with the trenches on it?

4 A Yes

5 Q Iltislocated there?

6 MS.MENOTTI: Objection. He already answered the

7 question.

8 HEARING OFFICER CROWLEY: Yes, he did answer the
9 question.

10 MR.BENOIT: I think the witnessis confused. |

11 want to ask afew follow-up questions to clarify.

12 MS. MENOTTI: Objection. You can't --

13 HEARING OFFICER CROWLEY: | am sorry. That is
14 more latitude than | can grant you.

15 Q (By Mr. Benoit) Did you go out to the

16 landfill to determine the location of monitoring well

17 G1077?

18 A Yes

19 Q Whereismonitoring well G107 located?

20 MS MENOTTI: Objection. | think we have already
21 covered this.

22 HEARING OFFICER CROWLEY: We have covered this but
23 minutes ago.

24 Q (By Mr. Benoit) On the map you are referring

25 to, and it is the map with the -- it is attached to
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1 People's Number 6.

2 HEARING OFFICER CROWLEY: | amsorry. | can't
3 hear you. You were speaking with your back to me.

4 MR.BENOIT: Okay. | amjust trying to clarify

5 which map heislooking at. Heisstill looking at

6 the map attached to People's Number 6, indicating the

7 trenches.

8 Q (By Mr. Benoit) Have you ever deposited waste

9 in the areas marked 83D, 80D, or 79D?

10 A No.

11 Q Haveyou ever deposited waste anywhere south

12 of 83D, 80D, or 79D, as indicated on the map?

13 A No.

14 MR.BENOIT: Let therecord reflect that | am

15 showing the witness what has previously been marked
16 and admitted as People's Exhibit Number 7.

17 Q Canyou review that for a second?

18 A Okay. (Witness complied.)

19 MS. MENOTTI: Isthere aquestion pending?

20 MR.BENOIT: | am letting him have a chance to

21 review the exhibit.

22  MS MENOTTI: I thought maybe there was a question
23 pending.

24  HEARING OFFICER CROWLEY: | amsorry. | can't

25 hear you.
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1 MS. MENOTTI: | wasasking if there was a question
2 pending. | thought maybe | missed something because
3 wewere just sitting.

4 Q (By Mr.Benoit) Okay. In Count 6 the State

5 allegesthat based on an August 25th, 1995 inspection,
6 thelandfill roads were inadequate. Were you present
7 when the inspector said she was on site on August

8 25th, 19957

9 A | wasnot present.

10 Q Okay. From earlier testimony, do you

11 understand the basis for the charge that the road was
12 inadequate?

13 MS. MENOTTI: Objection. Therewas no charge that
14 the road was inadequate. He is making it sound like
15 itissomekind of like criminal interrogation.

16 HEARING OFFICER CROWLEY: | will allow the
17 question.

18 Please answer, Mr. Berger.

19 THE WITNESS: Repeat, please.

20 Q (By Mr. Benoit) Do you understand why the

21 inspector claims that the road was inadequate?

22 A Yes. Shesaid shewas not able to drive down
23 through there.

24 Q Okay. And why did she say that? What was

25 the basis for that?
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1 A wdl--

2 MS.MENOTTI: Objection. He can't testify to the
3 witness state of mind.

4  HEARING OFFICER CROWLEY: Sustained.

5 MR.BENOIT: Okay.

6 Q (By Mr.Benoit) Areyou familiar with the

7 condition of the landfill's roads on or about August

8 25th, 19957

9 A Yes

10 Q What wasthe condition of the roads?

11 A Wadl,itwasarock road, and it had grass

12 down the center of the road.

13 Q Wereyou ableto drive down the landfill road
14 on or about August 25th, 1995?

15 A Yes

16 MS. MENOTTI: Objection.

17 HEARING OFFICER CROWLEY: That was aleading
18 question, but I will allow it.

19 THEWITNESS: Yes.

20 Q (By Mr. Benoit) On August 25th, 1995, could
21 theinspector have driven her car down the road if she
22 had attempted to?

23 MR. GUBKIN: Objection.

24  MS MENOTTI: Objection.

25 HEARING OFFICER CROWLEY: Sustained.
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1 Q (By Mr.Benoit) On or about August 25th,

2 1995, what kind of vehicle were you able to drive down
3 theroad?

4 A | droveapickup truck down the road.

5 Q Didyou have any problem?

6 A No.

7 MR.BENOIT: State's Number 5, let the record

8 reflect that | am showing the witness People's Exhibit
9 Number 5.

10 A (Thewitnessreviewed document.)

11  Q (By Mr. Benoit) Can you turn about five pages
12 into People's Number 5, the page that starts out on

13 thetop, it says, State of Illinois Environmental

14 Protection Agency, narrative inspection report

15 document. Do you see that?

16 MR.BENOIT: Can| turnto the page for him that |

17 am referring to?

18 HEARING OFFICER CROWLEY: Yes, please show him the

19 page you are referring to.

20 Q (By Mr. Benoit) Now, do you see where it says
21 genera remarks?

2 A Yes

23 Q Okay. Canyou read the sentence that begins
24 at the end of the fifth line?

25 MS MENOTTI: Objection. Thisisaready in
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1 evidence. It does not need to be read into the

2 record.

3

4

MR. BENOIT: Itisonly six words.

HEARING OFFICER CROWLEY: | will allow you to

5 continue. Go ahead.

6

7

8

9

Q

A

Q

A

(By Mr. Benait) it starts out with the team?
Yes.
Could you read that?

Yes. Theteam proceeded to drive on site.

10 Only small --

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Thatisall | wanted you to read. Do you see

any photographs of the road attached to State's Number

5?

MR. GUBKIN: Objection.

MS. MENOTTI: Objection. Relevance.

MR. GUBKIN: The road was not in question during

thisinspection report. | don't know why heis asking

guestions about it.

MR. BENOIT: | am trying to make a point.

MS. MENOTTI: We are wasting time.

HEARING OFFICER CROWLEY: | will alow it. Please

continue.

MR. BENOIT: Can | help him try to find it?

MS. MENOTTI: IsMr. Berger supposed to be

25 reviewing the document or is Counsel going to stand
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1 there and continue to review documents?

2 MR.BENOIT: | am going to withdraw this line of

3 questioning as far as the exhibit.

4 | am going to request a short break.

5 HEARING OFFICER CROWLEY: Aswe have been going
6 for about an hour and fifteen minutes with the same

7 witness, | will allow that. | will ask that during

8 the break, Counsel, that you consider what you can do

9 to move this questioning along.

10 MS. MENOTTI: During the break the State requests
11 that Mr. Benoit not confer with hisclient. Itis

12 improper for him to coach his client, to take a break

13 to take his client outside to coach him for further

14 testimony.

15 MR.BENOIT: I cantell you that asfar as

16 anything that we have talked about so far --

17 MS MENOTTI: Or anything else regarding his

18 testimony. Heison the stand. Heis not allowed to

19 take abreak to confer with his client.

20 HEARING OFFICER CROWLEY: Agreed. Pleaserefrain
21 from conferring with one another during this break.

22 MR.BENOIT: Okay.

23 MS MENOTTI: Thank you.

24  HEARING OFFICER CROWLEY: Thank you.

25  (Whereupon a short recess was taken.)
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1 HEARING OFFICER CROWLEY: We are back on the
2 record.

3 Mr. Benait.

4 MR.BENOIT: Okay.

5 Q (By Mr.Benoait) Count 1 of the first amended
6 complaint alleges that you did not provide financial
7 assurance for the landfill in the amount of

8 approximately $241,000.00; is that true?

9 A Yes

10 Q Didyou--why didn't you provide financial
11 assurancein that amount?

12 A Becausel didn't have the finances to get the
13 letter of credit.

14 Q Canyou describe what happened as far as the
15 profitability of the landfill trash hauling business
16 after you stopped accepting waste?

17 A Wedll, after | stopped, there was hardly no
18 profit mostly.

19 Q Wereyou still going around to these six

20 little towns and picking up the trash?

21 A No, the--yes, | wastill picking the towns
22 up, but | had to haul so far to the landfills. It was
23 like -- there was two different landfills, one at

24 Fairfield and one at Effingham. They were like 45

25 milesaway. And that would be at least a 90 mile
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1 round trip without counting running your town. And by
2 thetime you would pay your expense of running your
3 trucks, the mileage, paying your help the extra hours
4 for going to the landfill, because it would take two

5 and a half hoursjust to go to the landfill, and that

6 cut my profit down to amost nothing.

7 Q Do you understand that the figures used to

8 calculate the $241,000.00 financial assurance amount
9 consists of closure cost estimates and post closure

10 cost estimates?

117 A Yes

12 Q Haveyou already performed most of the

13 closure requirements?

14 MS. MENOTTI: Objection. Relevance. We have
15 aready determined that this landfill has not been

16 certified closed.

17 HEARING OFFICER CROWLEY: | will alow him to
18 answer.

19 Q (By Mr. Benoit) Have you aready performed
20 most of the closure requirements required by the 1991
21 permit?

2 A Yes

23 Q What have you doneto --

24 A | have put the two foot of cover or three

25 foot, and then | seeded it down, put lime on it, put
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1 fertilizer on it, compacted it.

2 Q What doesthe landfill look like now?

3 A Wadll,itlooksjust about like a normal part

4 of your ground, it is maybe alittle higher but it is

5 doped and seeded.

6 Q Andisitvegetated now?

7 A Yes

8 Q InCount?2itisclaimed that you failed to

9 submit a significant modification permit. Do you know
10 what a significant modification permit is?

11 A Wadll, I guessthat would be a quite a bit of

12 change in your landfill. 1t would cost quite a bit of
13 money to do that.

14 Q Do you know what would beincluded in a

15 significant modification permit?

16 A Wadl, | would say -- repeat that again.

17 Q Do you know what kind of information would be
18 included in a significant modification permit

19 application that the Agency -- that you were required
20 to submit?

21 A Wiadll, I don't think | would. | would have to
22 have an engineer or somebody to do it. | mean, |

23 wouldn't --

24  MS MENOTTI: Objection. Moveto strike. Heis

25 narrating and there is no question pending.
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1 HEARING OFFICER CROWLEY: | will alow itto
2 stand.

3 Q (By Mr. Benoit) Earlier witnesses testified

4 that the cost of preparing a significant modification

5 application permit could, depending upon the work

6 required, cost anywhere in the range from $30,000.00
7 to hundreds of thousands of dollars. Can you afford

8 that kind of expense?

9 A No.

10 MS MENOTTI: Objection. | don't think that isa
11 correct characterization of the testimony that was

12 given by Mr. Chappel.

13 MR.BENOIT: I --

14 HEARING OFFICER CROWLEY: | think that thereis
15 evidence to that effect presented by various witnesses
16 inthisrecord. So | will allow it to stand.

17  Q (By Mr. Benoit) In Count 5it is alleged that

18 you failed to submit groundwater monitoring reports to
19 the Agency since at least January 15th, 1995; is that
20 true?

21 A Yes

22 MS MENOTTI: Objection. Madam Hearing Officer,
23 could you please direct Mr. Benoit to refrain from

24 leading his witness yet again.

25 MR.BENOIT: One, | don't understand why she would
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1 object to that question. Two, | think it is clear
2 that | am just directing the witness' attention to
3 what we are going to be discussing and making a clear
4 record.
5 HEARING OFFICER CROWLEY: | will again state for
6 therecord that | am alowing Counsel and this witness
7 some latitude in the interest of having the record
8 contain his explanation for the events that have
9 occurred. | am granting this latitude in part because
10 the -- this of the several witnesses who have appeared
11 isawitness who does not appear to have testified in
12 thistype of proceeding before, if ever. The witness
13 educational experience is considerably less than that
14 of the previous witnesses.
15 | am aware that the Board prefers to have arecord
16 where, if possible, the Respondent is given an
17 opportunity to explain his situation. On the other
18 hand, | am not willing to entirely throw out the rules
19 of evidence that apply to examination of one's own
20 witness.
21 All of that said, | will alow the witness to
22 answer the question, but | do advise Counsel for
23 Respondent to bear all of that in mind and bear in
24 mind that | cannot continue granting ever and ever

25 greater latitude towards this witness. Thank you.
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1 THEWITNESS: Repeat, please.

2 Q (By Mr. Benoit) Did you fail to submit

3 groundwater monitoring reports to the Agency since at
4 least January 15th, 19957

5 A Yes

6 Q How much didit cost you each year to monitor
7 groundwater prior to the issuance of your 1991 permit?
8 MS. MENOTTI: Objection. Relevance.

9 HEARING OFFICER CROWLEY: | will alow him to
10 answer.

11  THEWITNESS: | would say each quarter it would
12 have cost approximately $100.00, and that would be
13 $400.00 a year.

14 Q (By Mr. Benoit) How much each year it cost

15 you to monitor groundwater after the issuance of your
16 1991 permit?

17 A $15,000.00.

18 Q Why did you stop submitting groundwater

19 monitoring reports to the Agency?

20 A Becausel could not afford paying the

21 $15,000.00 per year from the $4,000.00 ayear. That's
22 quiteabit araisein ashort length of time.

23 MR.BENOIT: Could you read that back, just the
24 answer.

25  (Whereupon the requested portion of the record was
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1 read back by the Reporter.)

2 Q (By Mr. Benoit) Can you clarify what you are

3 referring to in your answer when you said $4,000.00?

4 A | meant $400.00.

5 Q Thank you.

6 A Sory.

7 Q Hasanyonefrom the lllinois Environmental

8 Protection Agency been out to monitor the water since
9 you stopped groundwater monitoring?

10 MS.MENOTTI: Objection. Relevance. He can't
11 testify what the Agency has or has not done.

12 MR.BENOIT: Wéll, I think it goesto are you

13 aware of -- | think it goes to the danger.

14 HEARING OFFICER CROWLEY: | will alow him to
15 answer.

16 Q (By Mr. Benoit) To your knowledge, has

17 anybody from the Illinois Environmental Protection

18 Agency been out to the landfill to monitor groundwater
19 since you stopped monitoring?

20 A | never have seen anybody.

21 Q Okay. Doyou know what your net worth wasin
22 1992, you and your wife's?

23 A $460,000.00, around that.

24  Q Canyou tell mewhat your assets consisted

25 of, what type of assets?
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1 A Okay. Therewasthree rental houses, a 100

2 acrefarm, 43 acres where the landfill is, plus the

3 house, abulldozer, a John Deere 1982. | believe

4 there was five trucks and one car. The car was a

5 1991, 98 Olds. | had IRAs, my wifeand I.

6 Q Okay.

7 A |think that was around $70,000.00. | think

8 that's about al | can recal.

9 Q Would those numbersyou just gave me be your
10 best recollection of your assets that you can recall

11 in March of 19927

12 A Yes

13 Q Atthat time, did you consider the landfill

14 itself to be of value or avaluable asset?

15 A |-

16 MS. MENOTTI: Objection.

17 HEARING OFFICER CROWLEY: Y our grounds?
18 MS. MENOTTI: The Respondent has not been

19 qualified to give the opinion as to whether the

20 landfill was a valuable asset with regard to whether
21 something -- what the exact value of it is.

22  HEARING OFFICER CROWLEY: He can testify asto
23 whether he considered it an asset, which was the

24 question that was posed.

25 THEWITNESS: | would say it would be an asset,
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1 because | was still hauling trash to the landfill in

2 1992.

3 MR.BENOIT: | am going to show the defendant what
4 has been marked as R61. It isapersonal financial

5 statement dated 03-08-96.

6 Q (By Mr.Benoit) Do you recognize that

7 document?

8 A Yes

9 Q Whatisit?

10 A Itisafinancia statement.

11 Did you fill that statement out?

> O

12 Yes.

13 Q Doyourecal why you filled that statement
14 out?

15 A | think | was borrowing some money at the
16 time and had to give afinancia statement.

17 Q Isthat arecord that you would normally keep
18 inthe normal course of your business?

19 A Yes

20 MR.BENOIT: | am going to move that it be

21 admitted.

22 MS MENOTTI: Objection. First of dl, itisa
23 personal financial statement, so | don't know how he

24 could possibly argue that it is kept in the ordinary

25 course of the landfill business.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Second of all, the document is not signed, but it
is being moved into evidence.

Third, it is inadmissable under the hearsay
rules. It isbeing offered for the proof that all of
this stuff in this document is true.

And lastly, there is calculations in this document
that are made, and based upon the fact that you are
allowing Mr. Benoit to lead due to the witness' lack
of expertise, | don't see how we can alow that in
without adequate foundation. This appears to be
something that would be in the custody of the bank.

HEARING OFFICER CROWLEY: Mr. Benoit?

Q (By Mr. Benoit) Was a signed copy of that
document given to the bank?

MS. MENOTTI: That's not the abjection. The
objection is that the copy being sent to the Board is
not signed.

MR. BENOIT: | would be willing to just useit to
refresh his memory as to the assets.

MS. MENOTTI: Itisstill hearsay. He has not
established that these calculations -- who they were
made by, and they are not subject to
cross-examination. | bet if | asked the Respondent if
he did the calculations that he is going to say no.

It isinadmissable hearsay. It isbeing offered for
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1 the truth of the matter asserted.

2 MR.BENOIT: Hejust stated that hefilled it out.

3 MS. MENOTTI: Itisapersonal financia

4 statement. Itisnot abusinessfinancial statement.

5 Itisapersonal financial statement.

6 HEARING OFFICER CROWLEY: In 1996 the --

7 MR.BENOIT: Pardon?

8 HEARING OFFICER CROWLEY: In 1996 the landfill was
9 owned and operated by Berger Waste Management,

10 Incorporated.

11 MR.BENOIT: Right.

12 HEARING OFFICER CROWLEY: | am not going to admit
13 this document.

14 MR.BENOIT: Okay.

15 Q (By Mr. Benoit) Wayne, can you tell me what

16 assets you and your wife owned and what liabilities

17 you had outstanding on March 8th, 1996?

18 MS. MENOTTI: Objection. Relevance.

19 HEARING OFFICER CROWLEY: And the relevance?
20 MR.BENOIT: | amtrying to establish --

21  HEARING OFFICER CROWLEY: The relevance of this
22 particular time, given the fact that we do have other

23 financial statementsin the record.

24  MR.BENOIT: I don't know that we have other

25 financial statements in the record.
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1 MS MENOTTI: We have tax returns.

2 MR.BENOIT: We have tax returnsfor alimited --
3 HEARING OFFICER CROWLEY: | am sorry. Yes. |
4 stand corrected. | was thinking of the tax returns

5 when | said financial statements.

6 MR.BENOIT: Again, the defenseis asto certain

7 number of the countsin the complaint, that it would

8 cause unreasonable hardship to comply. Obviously --
9 MS. MENOTTI: How isthat relevant in the --

10 MR.BENOIT: --inthe nature of financial --

11 HEARING OFFICER CROWLEY: | will allow the
12 question.

13 MR.BENOIT: Do you remember the question?

14 THEWITNESS: Just repeat, please.

15 Q (By Mr. Benoit) Can you tell me the assets

16 and liabilities of you and your wife on March 8th,

17 1996 with any certainty? Would it refresh your

18 recollection to look at a personal financial statement
19 that you filled out on or about that date?

20 A | would need to look at the financial

21 statement.

22 MR.BENOIT: Can thewitnessreview it?

23 HEARING OFFICER CROWLEY: | am sorry. | did not
24 quite hear the answer.

25 THEWITNESS: | need to look at the statement.
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1 HEARING OFFICER CROWLEY: All right.

2 THEWITNESS: Okay. We have $90,000.00 for IRAS.
3 We have a 1991 Olds.

4 MS. MENOTTI: | am going to object to the witness

5 reading the document into evidence. If it refreshing

6 hisrecollection and helps him remember, that is

7 fine.

8 HEARING OFFICER CROWLEY: Thereisno question
9 pending.

10 Q (By Mr. Benoit) Did you get a chance to

11 review that?

12 A (Thewitness reviewing document.)

13 HEARING OFFICER CROWLEY: Can you answer yes or
14 no, Mr. Berger?

15 THEWITNESS: Yes, | reviewed it.

16 Q (By Mr. Benoit) Did reviewing that document

17 refresh your memory?

18 A Yes

19 Q Canyou tell mewhat assets and liabilities

20 you and your wife Judy had in March of 19967?

21 A Waéll, we had around $253,000.00 of assets.

22 We would have had the house, approximately

23 $100,000.00. We had approximately two rental houses,
24 $35,000.00. We had IRASs, $80,000.00.

25 Q Okay. Anything else?
591

KEEFE REPORTING COMPANY
Belleville, Illinois



1 A One980lds. Itisa1991 98 Olds,

2 approximately $6,000.00. There were four trucks.

3 There were five trucks, | believe around $80,000.00.

4 | think that is about all | can recall.

5 Q Okay. I think when you started out did you

6 say the net worth was about $253,000.00.

7 A Yes

8 Q In19--well, you can tell me, if you can,

9 what year was it that the corporation was formed?

10 A The corporation was formed on July the 1st,

11 1993.

12  Q And about when wasit that the -- or was a

13 land trust --

14 MS. MENOTTI: Objection. Leading. Heis putting
15 words into the witness mouth --

16 MR.BENOIT: Okay.

17 MS. MENOTTI: -- by asking him about the specific
18 type of trust.

19 HEARING OFFICER CROWLEY: Can you rephrase that?
20 Q (By Mr. Benoit) Was atrust formed about that
21 sametime?

2 A Yes

23 Q Wasitalandtrust?

24 A Yes

25 MS MENOTTI: Objection. Itisleading. Itis
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1 the same question again. He is putting words into the
2 witness mouth.

3 Q (By Mr. Benoit) What type of trust wasit?
4 A ltwasaland trust.

5 Q Asyousit heretoday -- aswe sit here

6 today, what assets do you, Wayne Berger, currently
7 own?

8 A Theonly assetsthat | have at thistimeis

9 an IRA, worth approximately $80,000.00, and the
10 landfill, which isworth zero. | think that's about
11 all the assets| got. Maybe $1,000.00 on personal
12 property.

13 Q Do youown the landfill?

14 A TheBerger Waste --

15 MS. MENOTTI: Objection. He has already answered

16 the question and listed the assets that he owns.

17 HEARING OFFICER CROWLEY: | will let him answer.

18 THEWITNESS: Berger Waste owns the landfill.
19 Q (By Mr. Benoit) Okay. Can you recall what
20 assets were placed in the land trust in 1993?

21 A Couldyou repeat that again. | want to make
22 surel getit.

23  Q Canyou recall what assets were placed in the
24 land trust in 1993?

25 A Okay. Onefarm, 100 acres. Theresidentia
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1 wherel live, the house and buildings and

2 approximately nine acres. Approximately six -- |

3 believe six rental houses. | believethat'sall | had
4 inthetrust.

5 Q Okay. Who owned those assets before they
6 were placed in the trust?

7 A | would say Wayne and Judy Berger.

8 Q Asof thisweek, here now, what isthe value
9 of the assets you owned plus the value of any assets
10 the corporation owns, plus the value of -- strike

11 that. In 1993, -- strike that.

12 Who owns the car you are driving today?

13 A Judy Berger ownsthe car.

14 Q When did she become the owner of the car?
15 A | think July the 1st of 1993.

16 Q Who owned the car before that date in July of
17 19937

18 A [ think Judy and | owned it.

19 Q Okay. InJduly of 1993 you transferred your
20 interest in the car to Judy?

21 A Yes

22 Q And at that time, did you transfer your

23 ownership interest and any other assets you owned or
24 you and Judy jointly owned to Judy?

25 A Yes
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1 Q What werethose assets? | mean, if you can

2 recall?

3 A Wadll, I guessit would be like | said awhile

4 ago, the house, the -- repeat, please.

5 Q Okay. You testified that in July of 1993 you

6 transferred your ownership interest in your car, the

7 car you are driving today, to your wife Judy. | am

8 asking if thereis any other personal property or

9 assets which before July of 1993 either you owned

10 alone or you and she owned together that you

11 transferred into ownership for her only, excluding the
12 property that we talked about with the trust?

13 A |don'tbelieve.

14 Q Okay. Asof thisweek, right now, what is

15 the value of the assets you own plus the value of any
16 assets the corporation owns, plus the value of the

17 assetstransferred to either Judy or the trust in

18 19937

19 A Okay. Around $80,000.00 for the 100 acres of
20 farmland. Approximately $65,000.00 where the house
21 andlandfill is. Thereistwo rental properties. One
22 isvalued at $30,000.00. The other oneis

23 $18,000.00. That would be $38,000.00. Around

24 $130,000.00 IRAs. | think around -- | have got like

25 $20,000.00 in amoney market and approximately
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1 $1,000.00 personal. | believethat -- | think that's

2 about everything.

3 Q I think you mentioned earlier, you testified

4 that there was a car transferred and that's the car

5 that you referred to that you are driving today. Do

6 you have any ideawhat it is worth?

7 A Itisworth probably about $4,000.00 because
8 it hasalot of miles, over 100,000.

9 MR.BENOIT: Can you read back -- he said

10 something that | didn't catch when | was writing my
11 notes down as far as value of the -- | think he called
12 it the house and landfill.

13 (Whereupon the requested portion of the record was
14  read back by the Reporter, at page 595, line 19.)
15 Q (By Mr. Benoit) Do you have any liabilities
16 or outstanding debts right now?

17 A | would say mostly the liability would be my
18 wife, and --

19 Q Wadll-- go ahead.

20 A Paying her hospita billsthat | owe. | owe
21 probably like a month.

22 Q Do you have some outstanding bills regarding
23 that now?

24 A Yes, approximately for amonth iswhat | owe.

25 Q Okay.
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1 A Plusthelawyers. | don't know what | owe

2 yet on the lawyers. That would be aliability, |

3 guess.

4 Q |I|guessthat'strue. Okay. Arethere any

5 other -- well, | will strike that.

6  Since-- what has been the primary source of your

7 income since 19797

8 A Thelandfill. | mean, not the landfill.

9 Picking up the trash, the trash business.

10 Q Okay. Andfrom 1979 to 1990, can you give me
11 aballpark figure as far as how much income the

12 landfill would generate per year?

13 MS. MENOTTI: Objection. How is 1979 to 1990
14 relevant?

15 HEARING OFFICER CROWLEY: | will let him answer.
16 THEWITNESS: Wdll, | would say -- are you

17 counting the landfill plus the picking up the trash?

18 MR.BENOIT: Yes.

19 THEWITNESS: Okay. | would say approximately
20 $40,000.00 or $41,000.00.

21 Q (By Mr. Benoit) Are you presently employed?
22 A No.

23 Q Why not?

24 A Wadl, | have been busy with this -- with the

25 EPA onthisissue. And my wifeisat Charlestonin
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1 treatment, and | have been up there.

2 Q Okay. Oncethisisbehind you, do you intend

3 to find employment to generate income?

4 A Yes

5 Q How much do you expect in income you could

6 generate per year?

7 MS.MENOTTI: Objection. Speculative. Mr. Berger
8 hastestified that --

9 HEARING OFFICER CROWLEY: | will sustain it.
10 Q (By Mr. Benoit) What kind of -- given your

11 background, and your employment history, and your age,
12 what kind of job do you think you could find in this

13 area?

14 MS. MENOTTI: Objection. That is till

15 speculative.

16 MR.BENOIT: Ithink heis-- heisalife-long

17 resident of Richland County. | think he would be

18 familiar with available jobs.

19 HEARING OFFICER CROWLEY: | will alow him to
20 answer.

21 THEWITNESS: Okay. | would say probably in this
22 areal would find probably about $6.00, probably from
23 $5.00t0 $7.00. So | would say probably $15,000.00 a
24 year.

25 MS MENOTTI: Objection and moveto strike. The
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1 dollar amount is unsubstantiated and is specul ation

2 unless the Respondent can establish some knowledge as
3 to who would hire him and how much those people would
4 pay.

5 HEARING OFFICER CROWLEY: That is correct. Would
6 you care to develop that information, Mr. Benoit?

7 Q (By Mr. Benoit) What are some of the

8 employers around here where you could possibly gain

9 employment?

10 A Wwadll, I went to Wal-Mart awhile back, and

11 they would pay $6.00 an hour, but | haven't heard from
12 them. And | think the reason | haven't heard from

13 them is because of my age.

14 MS. MENOTTI: Objection. Moveto strike.

15 THEWITNESS: Atmy age--

16 MS MENOTTI: Itisirrelevant. That was not the

17 question. It isunresponsive. The question was where
18 had he looked in the --

19 HEARING OFFICER CROWLEY: Correct.

20 THEWITNESS: Okay.
21  HEARING OFFICER CROWLEY: We will strike the
22 portion after the hourly wage that is being paid by
23 Wa-Mart.
24  Q (By Mr. Benoit) Isthere any other likely

25 employersin Richland County?
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1 A Wadl, thereisBrunswick. Their wages are

2 probably $6.50 an hour. And then thereis a Wal-Mart
3 distribution center. They start out at about $8.50,

4 but you have to handle heavy stuff so, you know, |

5 might not --

6 MS. MENOTTI: Objection. Moveto strike. That
7 was not the question. Thejob --

8 HEARING OFFICER CROWLEY:: | will allow the answer
9 to stand.

10 Q (By Mr. Benoit) Arethere any other

11 employers?

12 A Wadl, thereisreally not much in this area.

13 | mean for my qualifications, you know, that's

14 probably about it.

15 Q Ifyou--doyouthinkitislikely oris

16 that your plan to get ajob at one of these places

17 once this matter is resolved?

18 A | wouldsay yes, if | stay inthisarea, you

19 know. But | don't know, you know, for sure whether |
20 will stay in this area on account of my wife.

21  Q So based on those hourly wages, how much

22 yearly income would you expect to generate per year?
23 MS MENOTTI: | am going to object to thisas

24 speculative.

25 HEARING OFFICER CROWLEY: | will allow himto
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1 answer.

2

MS. MENOTTI: It would be dependent upon a certain

3 job.

4

HEARING OFFICER CROWLEY: | will allow him to

5 answer.

6

THE WITNESS: | would say if you was making around

7 $300.00 aweek -- | mean, redly if you make $300.00

8 you wouldn't clear $300.00. | would say $15,000.00.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q (By Mr. Benoit) You mentioned I think it was
yesterday and then again today that your wife is being
treated for alcoholism and --

MS. MENOTTI: Objection. Relevance.

MR. BENOIT: Thisisgoing again to the expense
and financial burden and the defense.

HEARING OFFICER CROWLEY:: | will let you complete
the question, and then we will see where it istaking
us.

Q (By Mr. Benoit) How much isit currently
costing you and/or your wife for her treatment?

A It costs | would say approximately $700.00 a
month.

Q And how long has she been being treated this
time?

A Let'ssee. Thisisgoing on the third

month.
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1 Q Andyousaidsheisin Charleston. Whereis

2 sheat exactly?

3 A Sheisintreatment --

4 MR. GUBKIN: Objection. | don't see the relevance
5 of that. We have already gotten the costs that are

6 related to this.

7 HEARING OFFICER CROWLEY: Agreed.

8 Q (By Mr. Benoit) Have the people in Charleston
9 who aretreating your wife given you any idea of how
10 long this treatment will last?

11 A No, they haven't at thistime.

12 Q Hasyour wife been treated for this condition
13 inthe past?

14 MR. GUBKIN: Objection. Relevance.

15 HEARING OFFICER CROWLEY: | don't seethe
16 relevance of that. You have had him testify

17 previoudy to hisliabilities. | don't see the

18 relevance.

19 MR.BENOIT: Okay. | am going to ask again to go
20 back to that line of questioning. | need to establish
21 that there were previous treatmentsto --

22  MR. GUBKIN: Objection. | believe that the ruling
23 has already been made.

24  MS MENOTTI: You have already ruled onit. Mr.

25 Benoit is merely wasting our time.
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1

2

HEARING OFFICER CROWLEY: | am sorry. No.

Q (By Mr. Benoit) Do you believe that your wife

3 will incur similar or require similar treatment asto

4 what sheisreceiving now in the future?

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. MENOTTI: Objection.

MR. GUBKIN: Objection. That isvague.

MS. MENOTTI: And relevance.

HEARING OFFICER CROWLEY: Sustained.

Q (By Mr. Benoit) Can you provide me with an
estimate of the legal fees and expenses you have
incurred as aresult of this enforcement action?

MS. MENOTTI: Objection. Relevance.

HEARING OFFICER CROWLEY: Therelevanceis?

MR. BENOIT: Unreasonable hardship. The same
thing to the finances.

HEARING OFFICER CROWLEY: | will alow it.

THE WITNESS: | would say approximately $30,000.00
to $35,000.00.

MR. BENOIT: Okay. No further questions.

MR. GUBKIN: Ms. Hearing Officer, at thistimel
would suggest that we go to break for lunch. 1 think
that that will give ustime to organize and make
things go more quickly.

HEARING OFFICER CROWLEY: | was going to suggest

that we do that. It is approximately 11:20 now and
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1 Mr. Berger has been testifying all morning. | would

2 liketo start again at 12:20, if that is agreeable

3 with everyone.

4

5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BENOIT: Fine.

MR. GUBKIN: That isfine.

HEARING OFFICER CROWLEY: Okay. Thank you.
(Whereupon a lunch recess was taken from 11:20 am

to 12:30 p.m.)
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1 AFTERNOON SESSION

2 (August 21, 1998; 12:30 p.m.)

3 HEARING OFFICER CROWLEY: We are back on the
4 record after alunch break.

5  The People will cross-examine Mr. Wayne Berger.
6 CROSS EXAMINATION

7 BY MR. GUBKIN:

8 Q Mr. Berger, | am going to try to take these

9 subject by subject so that things will go alittle bit

10 more smoothly. | would like to talk first about some
11 of the operational violations that Mr. Benoit was

12 asking you about.

13  You stated that sometimes litter went as far as

14 Mr. Cantrell's house; is that correct?

15 A Yes, at times, you know, it will fly over the
16 fence.

17 Q Okay. Couldyou tell me what the surface

18 areaof cell 88D is?

19 A | wouldhaveto --

20 Q I cangiveyou aninspection report, but |

21 don't believe --

22 A --havesomekind of note.

23  Q Yousadyour trenches -- we have talked a
24 little bit about how wide and how deep they are.

25 A | need sort of amap to --
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1 Q You stated before that you had filled about a
2 quarter acre of 88D; isthat correct?

3 A Yeah

4 Q Butyou don't know what the full acreage of
5 any one cell is?

6 A No, | don't. | mean, that'sjust arough

7 estimate.

8 Q Canyou give mearough estimate of the

9 acreage of 88D?

10 A | would say aquarter, probably a quarter of
11 an acre.

12 Q Okay.

13 A Around that.

14 Q Okay. Thank you. | will show you now

15 State's Exhibit Number 5. It is one of the inspection
16 reports. The only questions | have for you on that --
17 oh, | am sorry. | will give you the marked exhibit
18 and not this copy.

19 HEARING OFFICER CROWLEY: Number 5.
20 MR.GUBKIN: Yes, please. Okay. Hereitis.
21 Q (By Mr. Gubkin) You didn't mark that

22 inspection report, did you?

23 A No.

24 Q You arenot theinspector for that report,

25 areyou?
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1 A No

2 Q Youdon't know what Sheila Williams was

3 thinking when she was doing that inspection, do you?
4 You don't think for her, do you?

5 A No.

6 Q Youcan'tclaim that you know what she

7 actualy saw when she was out there, can you?

8 A No.

9 Q Soyoucantreally say that she marked it

10 improperly, can you?

11 A | would say she marked it properly.

12 Q Okay. Inthat -- when Mr. Benoit was talking
13 to you about that report and you said something about
14 uncovered refuse in abox marked A on the map of the
15 trenchesin there, you had said that it was too wet on
16 that date to take care of that.

17 | amgoing to ask you to flip to the front page of
18 Exhibit Number 5 of that inspection report.

19 A (Witnesscomplied.)

20 Q Andtell me, just for the record, what is the
21 datethat islisted on that inspection? It should be

22 near the top somewhere.

23 A Ithasgot 06-24-93.

24 Q Andbelow therethereisaline on that page

25 that says weather. Do you see where | am talking
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1 about?

2 A Letmelook here.

3 Q Itisright above whereit says type of

4 operation, which isin bold?

5 A Yes| e

6 Q Okay. Couldyou read for me what wasthe
7 weather on that date, how it was recorded?

8 A It hasgot sunny and 88 degrees.

9 Q Okay. Thank you. Isnt it true, Mr. Berger,
10 that you had stated in your deposition that you had

11 put refuse outside the permitted boundary?

12 MR.BENOIT: | am going to object unless you refer

13 to where you are reading from in the deposition.

14 HEARING OFFICER CROWLEY: Excuse me. You object

15 on --

16 MR.BENOIT: Whereis hereferring to in the
17 deposition? | guess | object that without knowing
18 where he is referring to, he may be misstating what
19 the deposition says.

20 MR. GUBKIN: Wéll, | haven't stated --

21  HEARING OFFICER CROWLEY: | will let the witness

22 answer the question.

23 MR. GUBKIN: | am sorry? You said you would let

24 him answer?

25 HEARING OFFICER CROWLEY: Yes.
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1 THEWITNESS: Okay. Please repeat.

2 Q (By Mr. Gubkin) Do you remember stating in
3 your deposition that you had put refuse outside the
4 permitted boundary?

5 A Yes |did, but | went down and --

6 Q Okay.
7 A --1looked at it later, and | found out
8 different.

9 MR. GUBKIN: I would like to object to everything
10 after --

11 HEARING OFFICER CROWLEY: Wewill strike that
12 portion, yes.

13 MR. GUBKIN: Thank you.

14 Q (By Mr. Gubkin) You said something about the
15 steps you have taken to close your landfill during

16 your direct testimony. But your landfill is not

17 certified closed, isit, Mr. Berger?

18 A | guessit wouldn't be by the EPA rules.

19 Q You havent left compacted clay on the

20 landfill, have you?

21 A No.

22  Q You have not done the groundwater monitoring,
23 haveyou?

24 A No.

25 Q Youhavenot provided financial assurance
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1 either, have you?

2 A No.

3 Q You have not submitted revised cost

4 estimates, have you?

5 A No.

6 Q Inregardsto groundwater monitoring, Mr.

7 Berger, you had others test and send groundwater

8 monitoring reports for you, didn't you?

9 A Yes

10 Q Andyou stated during your direct examination
11 that you didn't look at those reports before they were
12 sent; isn't that correct?

13 MR.BENOIT: Objection. I think heis misstating
14 what he stated.

15 MR. GUBKIN: | believeif we read the testimony he
16 had stated that he didn't remember seeing them. He
17 never signed them before they went out.

18 MR.BENOIT: Okay. Go ahead. He might be right.
19 THEWITNESS: No, | didn't. | never seen them.
20 Q (By Mr. Gubkin) Okay. Soyou never actualy
21 yourself did any of the work for groundwater

22 monitoring, did you?

23 A No.

24  Q Younever oversaw it to make sure it was

25 being done correctly, did you?
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1 A No.
2 Q Okay.
3 A Butthesepeople--

4 Q Okay. Now, Mr. Benoit had asked you a

5 question whether the Illinois EPA had done any

6 groundwater monitoring. But it is not their job to do
7 groundwater monitoring at your landfill, isit?

8 A |dontredly know. | don't really know

9 after, say, 1993.

10 Q Wwadl,itwasstill your landfill at that

11 time, wasn't it, Mr. Berger?

12 A Right.

13 Q And according to the permit that you had it
14 required you to do the groundwater monitoring, didn't
15 it?

16 A Right.

17 Q Itwasyour choice to start thislandfill

18 business, wasn't it, Mr. Berger?

19 A Right.

20 Q Anditwasyour choice to continue beyond
21 September 18th of 1992, wasn't it?

22 A Yes | guess.

23 Q Itwasalsoyour choiceto stop taking waste
24 in 1993. | can't remember the exact date, but

25 whenever it was, it was your choice to stop collecting
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1 wasteto bring in to your landfill, right?

2 A Yes, that was 1993 that | stopped, |

3 believe.

4 Q Okay. Now, inregardsto Terra Tech, you

5 said you were considering selling the business to

6 TerraTech. You also state that you don't know what
7 Mike Johnson with Terra Tech does; is that correct?
8 A Wwadl, I think heisin like to advanced

9 waste.

10 Q Butyoudon't know for sure what kind of

11 business he does?

12 A Wadll, not for sure.

13 Q Butyou weregoing to sell your landfill to

14 him without knowing what he actually did?

15 A Yes, because he wanted to buy it.

16 Q Youdidn't get the permits changed into the
17 name of Mike Johnson or Terra Tech, did you?

18 A Not yet, but they were working, trying to.

19 Q Butyou never did get those permits changed
20 over? They are till in your name, aren't they?

21 A Asfarasl know.

22  Q I wouldliketo show you Exhibit R21. That's
23 the attachment two, the notice form for existing

24 landfills required to notify by March 18th, 1991. On

25 the second page, | would like to you state for the
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1 record what the signature is at the bottom of that.
2 Whose signature is that, Mr. Berger?

3 A That has got Wayne Berger.

4 Q Andtheline under that says, name, title.

5 What doesit say there, Mr. Berger?

6 A ItsaysWayne Berger, owner.

7 Q It doesn't say that the corporation owns the
8 landfill there, doesit, Mr. Berger? It says you do,
9 doesn'tit?

10 A Yes. |don'tseeit ontherewhereit has
11 got it.

12 Q Okay. Thank you. You entered into areal
13 estate option agreement with Terra Tech, correct?
14 A Yes

15 Q I would liketo show you that. It isExhibit
16 R23. Take amoment to look at that if you want to,
17 Mr. Berger.

18 A (Witness complied.)

19 Q Itisanoption agreement isn't it, Mr.

20 Berger?

21 A That'swhat it sayson here.

22 Q Thereisnoindemnity clausein there, is
23 there, Mr. Berger?

24 A Now, what do you mean by indemnity, please?

25 Q Anindemnity clause would be where, in this
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1 case, Terra Tech would pay for things if you got in

2 troublefor it, basically. Isthat a-- | hope that's

3 agood enough working definition.

4 MR.BENOIT: | am sorry. Can you repeat that

5 definition?

6 MR. GUBKIN: You can defineit for him yourself if
7 you want to.

8 MR.BENOIT: Itisnot my question.

9 Q (By Mr. Gubkin) Basically you don't have any
10 agreement in there that would protect you if the

11 agreement fell through, did you, Mr. Berger? You
12 didn't put that in there?

13 A No, | didn't put it in there, no.

14 Q Yousigned that option agreement, didn't you,
15 Mr. Berger?

16 A Yes |signedit.

17  Q Youdidn't have to, though, did you?

18 A I don'tthink I had to, but | was wanting to
19 get rid of the business. He was wanting to buy it.

20 Q Wadll, that's an option agreement, not a

21 contract, correct?

22 MR.BENOIT: Objection. That callsfor some type
23 of legal conclusion.

24  MR. GUBKIN: Well, it saysonthetopitisan

25 option agreement.
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1

MR. BENOIT: You said that's an option agreement

2 not acontract.

3

4

5

HEARING OFFICER CROWLEY: Sustained.
MR. GUBKIN: Okay.

Q (By Mr. Gubkin) As an option agreement, Terra

6 Tech didn't have to exercise that agreement, did they?

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A | don't think they had to.

Q They were not required by that --

MR. BENOIT: | am going to object. That callsfor
alegal conclusion, contract interpretation. | don't
believe that the witness is qualified to answer it.

It would be alegal conclusion whether or not they had
the right under the terms of this agreement.

MR. GUBKIN: It states on there that it is --

MR. BENOIT: Aswas objected earlier, the document
has been admitted. It states what it states.

HEARING OFFICER CROWLEY': | sustain that. Y ou may
ask him to read a portion of the document if you care
to. The document does state what it states.

Q (By Mr. Gubkin) Would you look at paragraph
one of that option agreement, Mr. Berger?

A Yes. (Witness complied.)

Q Andwould you read that first paragraph, the
one that is titled consideration of granted option?

A It says, owner hereby grants, due to option
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1 lien, its successors and assigns its sole and
2 exclusiveright an option to purchase the real estate

3 in Richland County, Illinois, described in Exhibits A

4 and B attached hereto.

5

Q Okay. That'sfine. You don't have to read

6 beyond there. Thank you. After you had signed this

7 option agreement, it was still your landfill, wasn't

8 it, Mr. Berger?

9 A Yes itwasstill mine.

10 Q Youweresdtill responsible for it, weren't

11 you?

12 A Yes

13 MR. GUBKIN: | would like to show you R60,

14 Respondent's Exhibit Number 60.

15 HEARING OFFICER CROWLEY: It was marked as R60 but
16 not admitted.

17  MR. GUBKIN: Excuse me.

18 MR.BENOIT: | am going to object to them using my
19 document that was not admitted into evidence and it

20 was not returned to me.

21  MS MENOTTI: Can we go off the record for a

22 minute?

23  HEARING OFFICER CROWLEY: Yes.

24  (Discussion off the record.)

25 HEARING OFFICER CROWLEY: Let'sgo back on the
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1 record.

2

Q (By Mr. Gubkin) Let me show you R60. We will

3 look at the second page and the first paragraph.

4 Would you just read what the first sentence is of that

5 first paragraph.

6

A The purpose for the meeting was to informally

7 discuss the possihility of anew siting action with

8 the County Board for the expansion of the Berger

9 facility.

10 Q Now, that doesn't say anything about the sale
11 of -- that the transfer of the landfill to Terra Tech

12 was definite, doesit? It says apossibility, doesn't

13 it?

14 MR.BENOIT: Objection. Heis mischaracterizing
15 what this says.

16 HEARING OFFICER CROWLEY: It certainly doesn't say
17 anything about Terra Tech.

18 MR.BENOIT: It doesn't say anything like that.

19 MR. GUBKIN: That'strue. It doesn't.

20  (The Hearing Officer passed Mr. Berger a

21 document.)

22  MR. GUBKIN: Thank you. | appreciatethat. All
23 of that for nothing. Never mind.

24  HEARING OFFICER CROWLEY: Excuse me?
25 MR. GUBKIN: | said all of that for nothing.
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1 Q (ByMr.Gubkin) You had stated on your direct
2 that there was no profit when you stopped using your
3 own landfill; isthat correct? That you made no

4 profit once you stopped using it?

5 A Yesitwasal liability.

6 Q Itwasyour choiceto continue collecting

7 waste and sending it to other landfills, though,

8 wasn'tit?

9 A Yes | wastrying to make aliving.

10 Q Youdidn't haveto go to the other landfills,

11 did you?

12 A Wadl, | hadtoif | wanted to dump the

13 trash.

14 Q Ondirect Mr. Benoit had you give testimony
15 about how you had informed the Attorney General and
16 thelllinois Environmental Protection Agency of the
17 trust and corporation upon discovery. Do you remember
18 having talked about that?

19 A Yes, thismorning, yes.

20 Q Youwerebound by law, though, to provide
21 information in response to the discovery process,

22 weren't you?

23 A Idontredly know. Itisbeyond me.

24 Q Mr.Benoit had you look at afinancial

25 statement, something titled financial statement from
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1 1996, talking about your assets. Do you remember
2 looking at that this morning?

3 A Yes

4 Q Thosewereyour own estimates, though,

5 weren't they?

6 A Yes, that was my own estimate.

7 Q Thatisnothing --

8 A That ismy own estimates to the bank in order
9 to get aloan.

10 Q Itwasnothing official, though, wasit?

11 A What do you mean officia ?

12 Q Wadll, youdidn'tsignit, did you?

13 A Ithink | did signthat. Usually you haveto
14 signit.

15 Q Mr. Berger, you stated that you have aland
16 trust; isthat correct?

17 MR.BENOIT: Objection. Heis misstating the
18 witness testimony. Mr. Berger never said he had a
19 land trust.

20 MR. GUBKIN: | am sorry.

21 Q (By Mr. Gubkin) Mr. Berger, you stated that
22 you had put your assets into aland trust; isn't that
23 correct?

24 A Yes.

25 Q How doyouknow itisaland trust?
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1 A Iredlydon'tknow. | don't know much about
2 trusts.

3 Q Okay. Mr. Benoit asked you about several

4 different -- what other expenses you may have had.
5 Did you have to hire alaw firm to represent you in
6 this proceeding?

7 MR.BENOIT: Objection. Well, go ahead. Strike
8 the abjection.

9 THE WITNESS: Repeat it, please.

10 Q (By Mr. Gubkin) Did you have to hire alaw
11 firm to represent you in this proceeding?

12 A You mean to get the trust?

13  Q No, no. For heretoday, did you haveto hire
14 alawyer to be with you today?

15 A Yes | suppose. | hired one. | supposel

16 had to hire one.

17 Q Waédl, you went through an administrative
18 citation before, correct? Y ou had an administrative
19 citation against you?

20 A | supposel have, yes.

21 Q I beieveyou testified then that you didn't

22 hire alawyer to contest that; isthat correct?

23 A Could you repeat the question, please.

24 Q | hadsaid that in your testimony earlier

25 today about the administrative citation, you didn't
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1 hire alawyer to represent you in that, did you?

2 A |dontguess.

3 Q Okay. Whether or not to hirealaw firmisa

4 business decision, isn't it? It was your decision,

5 correct?

6 A Yes, it wasmy decision.

7 Q Andwhichfirmyou hireisyour decision,

8 right?

9 A Yes

10 Q Sowhether you hire alaw firm that charges
11 thisamount or that amount is partly based upon your
12 decision, isn't it?

13 A Yes

14 Q You stated in your testimony earlier today

15 that you had all of your asset transferred around July
16 1st, 1993?

17 MR.BENOIT: Objection. Heis misstating the
18 witness testimony again. The witness never said he
19 had all of his assets transferred in 1993.
20 HEARING OFFICER CROWLEY: That's correct.
21 Q (By Mr. Gubkin) Could you state for me which
22 assets you hold today, Mr. Berger?
23 MR.BENOIT: This has been asked and answered.
24  MS MENOTTI: It has not been asked and answered.

25 HEARING OFFICER CROWLEY: | will allow himto
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1 answer it. He was given some latitude in the prior

2 testimony. | will allow the State the same.

3 THEWITNESS: Let'ssee. | believe $80,000.00.
4 Q (By Mr. Gubkin) Isthat from the IRA?

5 A That'sfromthelRA, if | remember right.

6 Q Okay. That'stheonly asset that you now

7 haveinyour name, is that correct?

8 A Yes Thelandfill isaliability.

9 MR. GUBKIN: I would like to have that portion
10 stricken.

11  HEARING OFFICER CROWLEY: Yes, it can be
12 stricken.

13  Q (By Mr. Gubkin) All your other assets have
14 been transferred out of your name; is that correct,

15 Mr. Berger?

16 A Yes

17 Q Youdidn't want to have your name attached to
18 those assets; is that correct?

19 MR.BENOIT: | am going to object or just ask him
20 torephraseit. What does he mean, attached to those
21 assets?

22 MS. MENOTTI: It doesn't matter if Mr. Benoit
23 understands the question. What matters --

24  HEARING OFFICER CROWLEY: | am sorry?

25 MS. MENOTTI: It doesn't matter if Mr. Benoit
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1 likesthe question. It matters whether or not the

2 witness can answer the question.

3 HEARING OFFICER CROWLEY: The witness shall answer
4 the question.

5 THE WITNESS: Repeat, please.

6 Q (ByMr.Gubkin) I said you didn't want to

7 have your name attached to those assets that you had
8 transferred, did you?

9 A No.

10 Q Youstill have control of al of those

11 assets, though, don't you?

12 A No, | don't believe | would have control of
13 them.

14 Q Who does have control, Mr. Berger?

15 A Wadl, my wife would have the control of

16 them.

17 Q Okay. You aretill with your wife, correct?
18 A | amnot with her exactly, but | am still

19 married to her.

20 Q Mr. Berger, who has control of those assets
21 while your wifeisin rehab?

22 A Wadl, | would say the bank actually has

23 control of them in the trust. Isthat right?

24 Q Idontknow. | am asking the question.

25 A | think that the bank would have control of
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1 the--

2 Q Do you not know who has control ?

3 A TheOlney Trust Bank. They would have the

4 control. | mean, that'swhat | think. Likel say,

5 trusts, you know, | am really not -- | don't know that

6 much about a trust.

7 MR.BENOIT: Isthisline of questioning relevant

8 to -- | mean, isit adding something to this case? |

9 don't understand where thisis going.

10 HEARING OFFICER CROWLEY: Relevance?

11  MR. GUBKIN: Wéll, I am done with al my questions
12 at this point in time. There was no question pending

13 for him to object to.

14 HEARING OFFICER CROWLEY: Thank you. You are
15 correct. | am sorry.

16 MR. GUBKIN: That'sfine.

17 HEARING OFFICER CROWLEY: | lost where we were for
18 amoment there. So --

19 MR. GUBKIN: I amall done with questions.

20 HEARING OFFICER CROWLEY: Okay. Do you have
21 additional questions, Mr. Benoit?

22 REDIRECT EXAMINATION

23 BY MR. BENOIT:

24  Q Whendidyou go out to the landfill to --

25 strike that.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Do you know where monitoring well G107 is
located?

MR. GUBKIN: Objection. | don't remember asking
about monitoring well G107 on my cross-examination.
Beyond the scope.

MR. BENOIT: Hetried to impeach the witness based
on his statement in the deposition having something to
do with admitting in the deposition that he had gone
outside the boundary permitted.

MS. MENOTTI: That is a mischaracterization of the
guestions that were asked. He did not ask anything
about the deposition. The witness was never shown the
deposition transcript. Counsel merely asked whether
or not he remembered the testimony that was given
during his deposition.

HEARING OFFICER CROWLEY: | will strike the
guestion.

Do you have another question, Mr. Benoit?

MR. BENOIT: | am sorry. The objection isthat |
mentioned what he allegedly said in his deposition?

HEARING OFFICER CROWLEY: The aobjection that | am
sustaining is that it is beyond the scope of the
Cross-examination.

MR. BENOIT: Isit theruling that the

cross-examination did not involve placing --
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1 HEARING OFFICER CROWLEY: G107.

2 MR.BENOIT: The cross-examination did not involve
3 the depositing of waste outside the boundaries of the

4 landfill?

5 HEARING OFFICER CROWLEY: The cross-examination
6 did involve depositing waste outside the boundaries of

7 thelandfill. It did not relate to the location of

8 monitoring well G107. There were no questions in that
9 area during the cross-examination.

10 Q (By Mr. Benoit) After your deposition, did

11 you go out to the landfill to determine whether or not

12 you had placed waste in unpermitted areas of the

13 landfill?

14 A Yes

15 MS. MENOTTI: Objection.

16 HEARING OFFICER CROWLEY: | will alow it. Go
17 ahead.

18 Q (By Mr. Benoit) What did you determine?

19 MS. MENOTTI: Thiswitness has not been qualified
20 to --

21  HEARING OFFICER CROWLEY: | will alow it.

22  THEWITNESS: | determined that the waste didn't
23 go beyond the permitted area.

24  Q (By Mr. Benoit) How did you make that

25 determination?
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1 A Wadl, because of the map, and | don't know

2 what the --

3 Q Would you like to reference the inspection

4 report with that map init?

5 A Yes

6 MR.BENOIT: | am going to show the withess what
7 has previously been admitted as State's 6.

8 MS. MENOTTI: Objection. Thisisbeyond the

9 scope. Wedidn't talk about Exhibit Number 6 at all

10 during the cross-examination, not once.

11 MR.BENOIT: | believeit has to do with the

12 subject matter and not whether or not you used the

13 exhibit.

14 MS. MENOTTI: The question on cross-examination
15 was did he remember giving testimony at a deposition
16 about not -- about disposing waste outside the permits
17 of thelandfill. That was the question.

18 MR.BENOIT: Right.

19 MS MENOTTI: Asfar as| remember.

20 MR.BENOIT: The purpose of the question was to
21 impeach him. Now | am trying to demonstrate --

22 MS MENOTTI: It was not impeachment.

23 MR.BENOIT: -- why he may have made a statement
24 at one point and now he no longer believes that

25 statement istrue.
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1 HEARING OFFICER CROWLEY: | will allow the witness
2 to refer to the map. | will allow the question.

3 Please continue.

4 Q (By Mr.Benoit) Again, | think the pending

5 question, before you were asked to look at State's

6 Exhibit Number 2, was how did you determine that you

7 had not placed waste outside the permitted boundaries?

8 HEARING OFFICER CROWLEY: We are referring to
9 People's Exhibit Number 6.

10 THEWITNESS: Because the well on this map is 206
11 feet south of the waterway.

12 Q (By Mr. Benoit) South?

13 A Yes

14 MS. MENOTTI: Could you please identify which map
15 you arereferring to? Thereistwo mapsin this

16 exhibit. Isit the one with all the trenches?

17 MR.BENOIT: Yes, heislooking at --

18 MS. MENOTTI: The onethat is not to scale.

19 MR. BENOIT: The trench one.

20 HEARING OFFICER CROWLEY: The one that is marked
21 not to scale.

22 MS MENOTTI: Thank you.

23  MR. GUBKIN: Could we have the answer read back?
24 | didn't quite catch it.

25  (Whereupon the requested portion of the record was
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1

2

3

read back by the Reporter at page 628, lines 4
through 13.)

Q (By Mr. Benoit) Can you see whereit is

4 indicated on the map you are looking at which

5 direction is north?

6

A Yes, | cantell. Itiswherethat tenis.

7 Yes, thiswould be north.

8

Q Soyou can tell what side of the map is

9 north?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes, | cantell which side of themap is
north. North would be up here on this map
(indicating).

HEARING OFFICER CROWLEY': For therecord, heis
pointing to the corner that is the stapled corner.

Q (By Mr. Benoit) Where did you determine the
monitoring well was actually located?

A Itisactualy located now approximately, oh,
probably 100 feet from the tree line.

Q Which direction?

A Whereitisat right now it would be --

MS. MENOTTI: Objection. Moveto strike. The
location of the monitoring well is not what is at
issue.

HEARING OFFICER CROWLEY': | will let him answer.

Q (By Mr. Benoit) Which direction isit
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1 actualy located from the tree line?

2 A ltisnorth.

3 Q Andhow many feet north of thetreelineis

4 it?

5 A Approximately 206 feet.

6 Q Okay. Who didyou hireto conduct

7 groundwater monitoring from 1979 to 1991, if you can
8 recall?

9 A Jack Fagetti (spelled phonetically) was the

10 engineer, so his helper went out and done the -- got
11 the samplesand all of that and sent the report in to
12 the State of Illinois.

13 Q And Mr. Fagetti is an engineer?

14 A Yes

15 Q Okay.

16 A Heworked for I think Edmundson Associates
17 out of Flora at the time.

18 Q Okay. | amgoing to show you what has

19 previously been admitted as R23, the option

20 agreement. Did you draft that option agreement? Did
21 you writeit?

22 A No, | never wroteit.

23 Q How much -- what was the amount of the

24 penalty that you had to pay --

25 MR. GUBKIN: Objection. | don't remember any
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1 questioning about penalties. It is beyond the scope.
2 MR.BENOIT: Hehad aquestion regarding --
3 HEARING OFFICER CROWLEY: Itisrelated to the
4 administrative citation.
5 MR.BENOIT: Right.
6 HEARING OFFICER CROWLEY: Please continue.
7 Q (By Mr. Benoit) Do you recall the
8 administrative citation?
9 A No. What wasthe date?
10 Q Okay. I don't really know off the top of my
11 head.
12 A Therewasonein 1988.
13 Q | bdieveitwas--
14 A 1988
15 Q 1988. Do you recall that administrative
16 citation?
17 A Yes
18 Q What wasthe size of the penalty that you
19 ultimately paid?
20 A | believel had to pay a$1,000.00 penalty.
21  Q Doyou know the size of the penalty that the
22 State of Illinoisis seeking in this complaint
23 according to the prayer for relief in the complaint?
24  MS MENOTTI: Objection. Relevance. Beyond the

25 scope.
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1 HEARING OFFICER CROWLEY: Sustained.

2 MR.BENOIT: | am trying to demonstrate why Mr.

3 Berger might need alawyer in a case like this as

4 opposed to an administrative citation. Mr. Gubkin

5 suggested that is a business decision. | think in any

6 business decision you would look at the size of

7 potentia liability before deciding whether to --

8 HEARING OFFICER CROWLEY: | don't think that is
9 relevant.

10 MR.BENOIT: Okay. | am going to show the witness
11 what has been marked as State's Number 5.

12 MS. MENOTTI: Areyou finished with State's Number
13 6?

14 MR.BENOIT: Yes. | would liketo ask the witness
15 to hold the map with north pointing towards the court

16 reporter.

17 HEARING OFFICER CROWLEY: Which map isthat?
18 MR.BENOIT: We arelooking at the cell map,

19 People'ss.

20 Q (By Mr. Benoit) On cross-examination when you
21 answered yesto Mr. Gubkin's question as to whether

22 the inspector marked this map correctly, do you know

23 whether --

24  MR. GUBKIN: Objection. | don't believe that that

25 wasthe question that | asked. | didn't ask whether
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1 the map was marked correctly.

2 HEARING OFFICER CROWLEY: Right.

3 MR.BENOIT: Okay. | am sorry. He never asked

4 that question?

5 HEARING OFFICER CROWLEY: He asked whether the
6 report was marked correctly.

7 MR.BENOIT: Thereport.

8 HEARING OFFICER CROWLEY: That was the question,
9 whether the inspector's report was marked correctly.

10 Q (By Mr. Benoit) Do you understand what Mr.
11 Gubkin asked you, during his cross, as to whether or
12 not the inspection report that we are talking about,

13 State's Number 5, was marked correctly?

14 A (Thewitnessreviewed document.)

15 Q Wayne, they clarified that he was not talking

16 about the map, so | withdraw my direction to have you
17 look at the map.

18 My question is do you understand what Mr. Gubkin
19 asked you when he asked you whether this entire report
20 ismarked correctly?

21  MS MENOTTI: | am going to object. The witness
22 answered the question and --

23 THEWITNESS: | don't believe --

24  MS. MENOTTI: -- Mr. Benoit is doing this because

25 he was not paying attention and does not know what the
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1 question was.

2 HEARING OFFICER CROWLEY: The question was asked
3 and answered. | don't believe thisis a proper

4 question.

5 MR.BENOIT: Okay. No further questions.

6 RECROSS EXAMINATION

7 BY MR. GUBKIN:

8 Q Mr. Berger, do you till have in front of you

9 State's Exhibit Number 6? That's the April 18th, 1994
10 report.

117 A Yes

12 Q If youwould turn, once again, to the map

13 with the trenches marked on it?

14 A (Witnesscomplied.)

15 Q That mapindicatesthat it is not to scale,

16 doesn'tit?

17 A Yes, | can seewhereit has not to scale.

18 Q Okay. Thereisno markings on this map that
19 indicate where there is a waterway, is there?

20 HEARING OFFICER CROWLEY: Wherethereisawhat?
21  MR. GUBKIN: Wherethereisawaterway.

22 MR.BENOIT: Objection. Heis getting beyond the
23 scope. There has never been any discussion in this

24 whole case about a waterway.

25 MR. GUBKIN: No, during your redirect he was
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1 referring to this map and he mentioned a waterway.

2 HEARING OFFICER CROWLEY: Hedid.

3 MR.BENOIT: Okay.

4 Q (By Mr. Gubkin) So I will reask the question,
5 Mr. Berger.

6 A Okay.

7 Q Isthere awaterway indicated anywhere on

8 thismap? Thereisn't, isthere?

9

10

11

12

13

A There wouldn't be awaterway where the --
actually where the landfill is, no.

Q Thereisnotreelinethat is marked on this
map, is there?

A Widl, itisnot marked, but it lookslike it

14 would be right here (indicating).

15

16

17

18

19

20

21

22

23

24

25

Q Okay.

A Thereisatreeline here. | am just going
by this map.

Q Now, you indicated on your -- just afew
moments ago, you said something about the well, the
monitoring well being 206 feet south of the waterway;
isn't that correct?

A | don't think that -- | didn't mean that. |
meant it was 206 feet from the well whereitisat
now.

Q Would you flip forward one page to the other
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1 map with the scale on it?

2 A (Witnesscomplied.)

3 Q Doyou know if this map was submitted to the

4 |llinois EPA on your behalf?

5 A lguess. Itisthere.

6 MR. GUBKIN: Thank you. No further questions.

7 HEARING OFFICER CROWLEY: Thank you very much, Mr.
8 Berger.

9 MR. GUBKIN: Thank you.

10 (Thewitness left the stand.)

11 HEARING OFFICER CROWLEY: | would like to go off
12 therecord for alittle bit and ask Darlene if she

13 will continue searching for the spot in the record

14 where we dealt with Respondent's Exhibit Number 60.

15 (Discussion off the record.)

16 HEARING OFFICER CROWLEY: Back ontherecord. We
17 have determined that my handwriting is bad and that

18 Respondent's Exhibit Number 60 was, in fact, admitted

19 into the record.

20 | believethat | had not, in fact, ever ruled on

21 Respondent's Exhibit Number 20. That was the letter

22 from Crawford & Whiteside that you had asked me to

23 reserveruling on.

24  MR.BENOIT: I think the objection was hearsay on

25 Marias part.
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1 MS. MENOTTI: | am sorry. On which one?

2 HEARING OFFICER CROWLEY: Respondent's 20.
3 MR.BENOIT: Respondent's 20.

4 MS MENOTTI: Right. We objected that it was

5 hearsay. The person that generated it was not subject

6 to cross-examination. It isnot a business record.

7 HEARING OFFICER CROWLEY: | will admitit. So
8 Respondent's Exhibit 20 is also part of the record.

9  (Whereupon said document was admitted into

10 evidence as Respondent's Exhibit 20 as of this

11 date)

12 MS. MENOTTI: Isit being admitted as substantive
13 evidence?

14 HEARING OFFICER CROWLEY: No, it is being admitted
15 for the fact that the letter was sent and received.

16 MS. MENOTTI: Can we clarify that the letter was
17 sent and received as far asthat Mr. Berger received a
18 carbon copy, because this was sent to the lllinois EPA
19 and --

20 HEARING OFFICER CROWLEY: Yes, yes.

21 MS MENOTTI: Oh, okay.

22  HEARING OFFICER CROWLEY: Itwascc'dto Mr.
23 Berger.

24  MS MENOTTI: Okay.

25 HEARING OFFICER CROWLEY: | thought I recalled
637

KEEFE REPORTING COMPANY
Belleville, Illinois



1 carbon copy on here, but | just walked over to check.

2 Did you have anything else to present, Mr.

3 Benoit?

4 MR.BENOIT: No, | don'.

5 HEARING OFFICER CROWLEY: Thank you. The parties
6 have--

7 MS. MENOTTI: | haveonething. Itisnota

8 rebuttal witness, but before the State closes its

9 record, so the Hearing Officer and the Board are

10 aware, we will be filing affidavits regarding

11 attorney's fees in accordance with the Environmental
12 Protection Act, and we seek |eave to request witness
13 feesfor Mr. Kains having to drive down and appear at
14 the hearing on behalf of the Respondents.

15 MR. BENOIT: Arethesegoing to be written

16 motions?

17 MS. MENOTTI: The attorney's fees affidavit are
18 submitted to the Board to supplement the record. The
19 request for witness fees, | don't -- during our

20 pretrial conversations the Hearing Officer indicated
21 that she wanted to see the authority for that, so |
22 suppose | have to do amotion for the Hearing Officer.
23 HEARING OFFICER CROWLEY: | would prefer awritten
24 motion.

25 MS. MENOTTI: Thatisfine.
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1 MR.BENOIT: | will respond in writing, too.

2 HEARING OFFICER CROWLEY: Fine.

3 MS. MENOTTI: Okay. The People have nothing
4 further besides those two issues.

5 HEARING OFFICER CROWLEY: Okay. The parties have
6 waived closing arguments here on the record. They
7 will beincluding them in their final briefs and

8 statement. We have determined that the schedule,

9 while not entirely agreeable, but the schedule that we
10 will follow, based on the transcript being available
11 no later than September 15th, is that the People's

12 brief will be due October 15th. The Respondent's
13 brief will be due November 5th, and any reply by the
14 State to the Peoplée's brief will be due on November
15 20th.

16  Isthere anything else from the parties?

17 MS. MENOTTI: Just for the record, Ms. Hearing
18 Officer, I think that we have also waived closing

19 arguments on the record in lieu of the briefing

20 schedule.

21  MR.BENOIT: I think she stated that.

22  HEARING OFFICER CROWLEY:: | thought that iswhat |
23 indicated, but that isfine.

24 MS MENOTTI: | missedit. | am sorry.

25 HEARING OFFICER CROWLEY: That'sfine.
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1 MS.MENOTTI: | don't have anything further.

2 HEARING OFFICER CROWLEY: Fine. The only thing
3 that I think that | would like to mention isthat the
4 copy of Respondent's 18 that is being submitted to the
5 Board is acopy that does not have the original

6 exhibit sticker on it. That is due to the fact that

7 at some point | seem to have lost track of

8 Respondent's Exhibit 18, so | am accepting a copy in
9 lieu of the original marked exhibit.

10  Thank you all very much. We will adjourn the
11 hearing.

12 MR.BENOIT: Thank you.

13 MS. MENOTTI: Thank you.

14 (Exhibits retained by Hearing

15 Officer Crowley.)

16

17

18

19

20

21

22

23

24

25
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