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PROCEEDINGS
(August 18, 1998; 9:45 am.)

HEARING OFFICER CROWLEY: Good morning. Thisisa
hearing being conducted by the Illinois Pollution
Control Board in the matter of the People of the State
of Illinois versus Wayne Berger and Berger Waste
Management, Incorporated, Docket Number PCB 94-373.
My name is Kathleen Crowley, | am acting as the
Board's Hearing Officer this morning.

Seated to my immediate right is Karen Kavanagh, a
new member to the Board's general legal staff.

For the record, | would first like to note that
this hearing is commencing today at a different time
and location than was publicly noticed. It was
noticed to schedule -- it was noticed to begin at 9:30
am. at the Olney City Hall at 300 Whittle Avenue here
in Olney. We began today at 9:45 at the Olney Public
Library at 400 West Main Street. The changes were
made to accommaodate construction that was occurring at
City Hall.

I note for the record that there are no members of
the public in attendance at this moment who are not
associated with either one of the parties.

We are here today to consider an action that

commenced in 1994. It is a six-count complaint which
5
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1 charges Wayne Berger and Berger Waste Management with
2 various violations of the Act and Board Regulations.

3 These allegedly occurred during the course of

4 operation of a permitted landfill in Noble Township

5 herein Richland County.

6  For therecord, the Hearing Officer in Board

7 proceedings does not make decisions on the merits of

8 the case. Instead, we are here to receive evidence

9 and to create a concise and complete record for the

10 Board Membersto review.

11 This has been a highly contested issue. We have

12 had various discovery disputes. | would like to

13 remind the parties and Counsel for the parties that

14 our purpose hereisto shed light and not heat on the
15 issuesthat we are considering today. If | find that

16 we are becoming unduly contentious, | may ask to take
17 arecess or take other measures to make sure that we,
18 again, create a concise and complete record of the

19 issues we have at hand.

20  Atthispoint | will ask Counsel for Complainant

21 tointroduce herself and persons affiliated with the

22 Office of the Attorney General.

23 MS MENOTTI: Thank you. Ms. Hearing Officer, my
24 nameis Maria Menotti, and | represent the People of

25 the State of Illinois.
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1 Tomy leftis Josh Gubkin, co-counsd aso

2 representing the People.

3 HEARING OFFICER CROWLEY: And you also have with
4 you -- | am sorry. lsn't the lady behind you from

5 your office?

6 MS. MENOTTI: | am sorry. Seated behind meis

7 Desiree Peri, also an Assistant for the Attorney

8 Genera for the Springfield office. Sheisnot

9 participating as Counsel in this hearing.

10 HEARING OFFICER CROWLEY: Fine.

11 MS. MENOTTI: Didyou want me to proceed before
12 they --

13 HEARING OFFICER CROWLEY: No, let's have

14 Respondent introduce themselves for the record.

15 MR.BENOIT: How would you like me to address you
16 during this hearing?

17 HEARING OFFICER CROWLEY: Let'skeep it formal.
18 MR.BENOIT: Should it be Ms. Hearing Officer?

19 HEARING OFFICER CROWLEY: That'sfine.

20 MR.BENOIT: Thank you. Ms. Hearing Officer, my
21 nameis Joel Benoit, and | represent the Respondents,

22 Wayne Berger and Berger Waste Management, Inc.

23  Thisis Wayne Berger sitting next to me on my

24 right.

25 HEARING OFFICER CROWLEY: Thank you. Arethere
7
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1 any preliminary matters that we need to take care of

2 or can we begin?

3 MS. MENOTTI: Nothingthat | have.

4 MR.BENOIT: | waswondering if we might stipulate
5 to some exhibits in order to speed up the process.

6 The exhibits | am referring to are documents that we

7 received from the Agency's file pursuant to

8 discovery.

9 HEARING OFFICER CROWLEY: Ms. Menotti?

10 MS. MENOTTI: | don't have any problem, except for
11 the fact that this should have been done before we

12 were actually commencing with the hearing. | am not
13 going to stipulate to anything until | have the chance
14 to go through the documents to verify that they are

15 accurate copies of what they purport to be in order to

16 cut down on foundation issues. | am not certain

17 whether or not you want us to try and take care of

18 that issue now before we go ahead and start or --

19 HEARING OFFICER CROWLEY: Yes, | would appreciate
20 it if we could do that just to expedite matters. We

21 will go off the record and allow Counsel to confer

22 over the exhibits.

23 MS MENOTTI: Can we go on the record what

24 exhibits he would like the State to consider, and then

25 wewill go back and review them off the record?
8
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1 MR.BENOIT: Okay. What | have done is made

2 copies. | have made numerous copies and alist, so |

3 think it would be fairly easy for usto just sit here

4 and flip through them. They are already premarked,

5 and | would imagine that the ones that she doesn't

6 want in or won't agree to the Hearing Officer can take

7 whatever action you would like.

8 HEARING OFFICER CROWLEY: | would liketo go off
9 therecord and have ustake alook at this. We are

10 off the record.

11  (Discussion off the record.)

12 HEARING OFFICER CROWLEY: Back on the record.
13 MS. MENOTTI: | have reviewed the documents that
14 the Respondent has asked the State to stipulate to. |

15 have conferred with co-counsal. | will go through the
16 documents that we will stipulate to first. The People

17 will stipulate to Respondent's Exhibit 10, which is an
18 irrevocable letter of credit.

19 We partiadly stipulate to Respondent's Exhibit

20 Number 26A. It isthe June 1st, 1993 enforcement

21 natice letter to the Respondent from the Illinois

22 EPA. The copy that | was shown to review has

23 highlights on it, and it has been marked. If we are

24 going to admit something into the record | want a

25 clean and unmarked copy going into the record without
9
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any marking on it.

The People stipulate to Respondent's Exhibit
Number 28, which is June 24, 1993 inspection report
conducted by the lllinois EPA, asfar asit isan
accurate copy. There are photocopies of photographs

but no photographic originals attached to this

exhibit.
The People stipulate to Respondent Exhibit Number
31, which is aletter from Illinois EPA to Mr. Berger

in response to a November 15th, 1993 letter sent to
the EPA from Respondent's Counsel, Mohan, Alewelt,
Prillaman & Adami. The letter is not dated.

The People stipulate to Respondent's Exhibit
Number 33, which isan April 18th, 1994 inspection
report, with the same note that there are not original
photographs attached to this exhibit and, therefore,
itisnot afully accurate copy of what isin the EPA
files.

The People stipulate to Respondent's Exhibit
Number 34, which is a memorandum generated by field
inspector Sheila Williams regarding a visit to the
landfill, that is the subject matter of this
complaint. Again, there are not original photographs
attached to this exhibit, and the People would note

that for the record, that it is not an accurate copy
10
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1 of what iskept in the EPA files.

2 HEARING OFFICER CROWLEY: Excuse me. Thedate on
3 that again was, please?

4 MS. MENOTTI: | am sorry?

5 HEARING OFFICER CROWLEY: The date on that last
6 exhibit, Respondent's 34?

7 MS. MENOTTI: Oh, | am sorry. ItisJune 24,

8 1994.

9 HEARING OFFICER CROWLEY: Thank you.

10 MS. MENOTTI: The People stipulate to Respondent's
11 Exhibit Number 38, which is an inspection report for

12 thelandfill conducted by the Illinois EPA on August

13 25th, 1995. Again, with the same note that it is not

14 completely accurate in that there are only photocopies

15 of photographs attached, not original copies of the

16 photographs.

17  Asfar as Respondent's Exhibit Number 21, the

18 People will partially stipulateto it in that it

19 appearsto be an attachment to a permit. The

20 Respondent has not provided a complete copy that -- it
21 islabeled as attachment two. It isanotice form for

22 existing landfills required to notify by March 18,

23 1991. Itisanlllinois EPA form. Thereisa

24 highlight on the second page of this which we will not

25 dtipulate to any markings that are made on the
11
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1 document. Under the rule of completeness the rest of
2 this document should be made available for entry into
3 therecord. And if the Respondents are prepared to do
4 that, then we don't have any problem with Respondent's
5 2L

6  The Peoplewill not stipulate to Respondent's

7 Number 10, which is a-- appears to be aletter that

8 was sent to the Illinois EPA from the Olney Trust

9 Bank.

10  The People will not stipulate to Respondent's 17,
11 whichisaprint out and some notes.

12 The People will not stipulate to Respondent's 20,
13 which isaletter from Crawford & Whiteside Engineers
14 on May 31 of 1990.

15  The People will not stipulate to Respondent's 32,
16 whichis, again, handwritten notes.

17  The People will not stipulate to Respondent's 39C,
18 whichisaprint out and attachment with handwritten
19 notes on the second page off of a computer system.

20  The People will not stipulate to Respondent's 39B,
21 which appears to be a meeting log.

22 The People will not stipulate to Respondent's 39A,
23 inthat it is a settlement proposa which is not

24 admissable into evidence, and we will make the

25 appropriate objections if the Respondents would try to
12
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1 offer thisinto the record.

2  Can| have one minute, please?

3 HEARING OFFICER CROWLEY: Yes.

4  (Ms. Menotti and Mr. Gubkin confer briefly.)

5 MS. MENOTTI: The People will not stipulate to

6 Respondent's Number 13, which is an interna

7 memorandum generated by Tom Edmundson. Itisa

8 February 24th, 1998 memo regarding the landfill. The
9 State has various objections to that document, as

10 well, and will raise them at such point that they are

11 offered into evidence before the Board.

12 Do you want these back?

13 MR.BENOIT: Let's sort them out so everybody gets
14 acopy. You have them separated out as to these are

15 not okay?

16 MS. MENOTTI: Thesearenot okay. Thisisthe one
17 that we don't have the whole document.

18 MR.BENOIT: That'sal | have got. | don't know
19 what it was an attachment to. It came out of the

20 Agency'sfile. Itisnot okay unless| can find the
21 attachment?
22 MS MENOTTI: Wél, | am not going to stipulate to
23 it. You aregoing to have to lay afoundation for it.
24  MR.BENOIT: Okay.

25 MS MENOTTI: Itissigned by your client.
13
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1 MR.BENOIT: Okay. Thatisfine.

2 MS.MENOTTI: These are the ones we are okay

3 with.

4 MR.BENOIT: Okay. I just want to note for the

5 record that aslong as Sheila Williams is available

6 for meto cross-examine, | agree with the State's

7 stipulation as to the documents she just stated. And

8 aso | have reviewed the State's Exhibits 1, 2 and 3

9 and | will stipulate to their entry into evidence.

10 Now I just need to --

11 MS. MENOTTI: Would it be helpful if we went into
12 therecord and tell you exactly what the State's 1, 2

13 and 3 are?

14 HEARING OFFICER CROWLEY: Yes, please.

15 MR. GUBKIN: Okay. People's Exhibit Number 1,
16 which has been admitted by stipulation, is an

17 application for a permit to develop.

18  People's Exhibit Number 2 is a March 20th, 1992
19 letter from the Illinois EPA which grantsa

20 supplemental permit to Wayne Berger.

21 Peoplée's Exhibit Number 3 isan October 29, 1992
22 letter which is an lllinois EPA response to Mr. Wayne
23 Berger's LP PA 15 notification.

24  HEARING OFFICER CROWLEY: And the State's Exhibit

25 Number 1, the permit application is dated what, if it
14
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1is?

2 MR. GUBKIN: Itissigned and dated on January

3 30th, 1978.

4  HEARING OFFICER CROWLEY: Okay. Thank you. Are
5 there any additional preliminary matters?

6 MS. MENOTTI: | don't have any other preliminary

7 mattersto take up at thistime.

8 HEARING OFFICER CROWLEY: Mr. Benoit?

9 MR.BENOIT: I just have one question of

10 clarification, Maria. Asfar as R26A, wasthere a

11 partial objection to that?

12 HEARING OFFICER CROWLEY: That was the enforcement
13 notice with the highlighting.

14 MS MENOTTI: 26A was highlighted.

15 MR.BENOIT: Okay. | don't have aclean copy now,

16 so let'sdon't stipulate to that.

17 MS. MENOTTI: If you have a clean copy for the

18 record, | don't have any objection.

19 MR.BENOIT: No, | don't have one.

20 MS MENOTTI: Oh, okay.

21 MR.BENOIT: Didthey giveyou 1, 2 and 3 from the

22 State?

23 HEARING OFFICER CROWLEY: No, | haven't received
24 anything else.

25 MR.BENOIT: Okay.
15
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1 MR.GUBKIN: Okay. | will give her People's 1, 2

2 and 3.

3 HEARING OFFICER CROWLEY: Areyou each moving for
4 the admission of the exhibits that you have just

5 handed me?

6 MR.BENOIT: Yes.

7 HEARING OFFICER CROWLEY: We are admitting,
8 pursuant to stipulation, People's Exhibit Number 1,

9 People's Exhibit Number 2, and People's Exhibit Number
10 3, which we have previously identified.

11  Weare also admitting at this point Respondent's

12 Exhibit Number 18, Respondent's Exhibit Number 28,

13 Respondent's Exhibit 31, Respondent's Exhibit 33, and

14 Respondent's Exhibit 34, and Respondent's Exhibit

15 Number 38.

16  (Whereupon the above-mentioned documents were

17  admitted into evidence as of this date.)

18 HEARING OFFICER CROWLEY:: If there are no other
19 preliminary matters, then we can begin with opening

20 statements.

21 If Complainant would begin, please, Ms. Menotti.

22 MS MENOTTI: Thank you very much. Ms. Hearing
23 Officer and the Board, we are here today on the

24 People's complaint against Harry Wayne Berger or Wayne

25 Berger and Berger Waste Management, Incorporated,
16
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1 whichisan Illinois corporation, regarding violations
2 at alandfill here in Richland County, in Noble, which
3 has been operating since about 1979.

4 In 1979 the Respondent, Wayne Berger, submitted an
5 application to the Illinois EPA to develop a sanitary

6 landfill. That application was granted by the

7 lllinois EPA and the Illinois EPA also subsequently

8 permitted Mr. Berger to operate the landfill. The

9 development permit is numbered 1979-1-DE. The
10 operational permit is numbered 1979-1-OP.

11 Mr. Berger operated alandfill that was

12 approximately 35 acresin area and that was the area
13 that was permitted by the lllinois EPA. He collected
14 municipal waste for approximately 15 years from the
15 Richland County area.

16  During the course of his operation of the

17 landfill, Mr. Berger was responsible for al of the

18 operations and, in fact, the landfill is actually

19 connected to hisresidential property. It is adjacent
20 to the property where he lives. And he drove the

21 trucks and he dug the trenches and he did whatever it
22 wasthat needed to be done in the operation of this
23 landfill. He also kept track of the monies and was
24 the beneficiary of any profit that was generated by

25 the landfill while it was accepting waste for
17
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1 disposal.

2 It wasnot aperfect operation. During the

3 operating period when they were actually taking waste
4 for disposal, the lllinois EPA conducted inspections,

5 asistheir practice, at the landfill and noted

6 severa operationa violations for litter, lack of

7 adequate daily cover, improper compacting or failing
8 to compact the refuse which was being disposed of,

9 disposal of waste beyond the permitted boundaries,

10 which are laid out in the Illinois EPA permit which we
11 will classify as unpermitted disposal, and the

12 presence of leachate due to improper maintenance.

13 In 1988 the defendant -- the Respondent, excuse
14 me, was issued an administrative citation, Number

15 88-26, for operational violations at this landfill and
16 he paid a $1,000.00 penalty to the State in March of
17 that year.

18  Sincethelandfill has ceased accepting waste but
19 itisstill open for the purposes of analysis. Itis

20 not certified closed, as required by the Act or the

21 Regulations. There have been problems with inadequate
22 roadways leading back to the landfill area where the
23 EPA could not gain access to conduct an inspection.
24 Under the permits that were issued to the

25 Respondents, a subsequent supplemental permit was
18
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25

issued in 1991, Number 1991-401-SP. All these permits
required the Respondents to undertake certain
maintenance activities at the landfill, and one of

those activities that the Respondent was required to
undertake was groundwater monitoring on a quarterly
basis and submit the results to the Illinois EPA.

The Respondent has submitted some groundwater
monitoring reports to the Illinois EPA, but has not
submitted any groundwater monitoring reports since

1994, even though these permits are till in effect.

For the record, the permits were issued and applied

for by Mr. Berger. The corporation, which is Berger
Waste Management, was not actually incorporated until
1993.

So the corporation didn't even come into existence
during the time -- most of the time that this landfill
was taking waste for disposal. In fact, the landfill
has not accepted -- has not accepted waste for at
least the last four years, although it has not been
certified closed. In the Agency's eyes, the landfill
is still operational.

The Respondent did notify the Illinois EPA, back
in 1992, that they were going to continue taking waste
after September 18th of 1992, and by doing so the

Respondents were required to submit a significant
19
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1 modification permit application to the lllinois EPA.

2 To date, the Respondent has not submitted any

3 significant modification permit to the lllinois EPA

4 for approval for closure and post closure activities

5 at the landfill.

6

The Respondent was also required to post bond and

7 financial assurance for closure and post closure

8 care. A letter of credit wasissued on October 31st

9 of 1988, and subsequently expired on October 31st of

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1993. Thefinancial assurance was not adequate and
the Respondent -- neither of the Respondents has
posted any bond or any form of financial assurance
since the expiration of that letter of credit.

I think it isimportant to note, and the State's
evidence will show, that the corporation -- the
subsequent incorporation of the company occurred
during the time period which the State had notified
Mr. Berger that he was going to be subject to an
enforcement action by the State for failure to comply
with the Illinois Environmental Protection Act and the
Pollution Control Board's Regulations at 35 Illinois
Administrative Code, Subtitles A through H. Prior to
that time there was no corporation. It wasjust Mr.
Berger. Mr. Berger will testify to the fact that he

is the president and the sole shareholder, and he is
20
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1 basically Berger Waste Management.

2 The State will call four witnesses during its case

3 inchief. First you will hear from Ken Smith, who is
4 apermit reviewer for the Illinois EPA and heis

5 currently in charge of thisfile. He will explain to

6 the Board what permits were issued by the Illinois EPA
7 and what they required of the Respondent or the

8 Respondents, since incorporation in 1993, to do.

9  Next you will hear from Kevin Bryant who is a

10 financial assurance analyst for the Illinois EPA, who
11 will explain the financial assurance requirements and
12 what the Respondent was required to do and what the
13 Respondents have failed to do by not posting financial
14 assurance for this landfill.

15  Next you will hear from field inspector Sheila

16 Williams, who had been assigned to inspect the case
17 for the time periods referenced in the complaint, and
18 Ms. Williams will explain the violations, the

19 operational violations, that she observed during her
20 visitsto the landfill.

21  Lastly, the State will call the Respondent

22 himself, Mr. Berger, who will testify to the -- his

23 management of the landfill, the incorporation of

24 Berger Waste Management, and his subsequent action or

25 inaction for the alleged violations in the complaint.
21
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1 The Stateis confident, Ms. Hearing Officer, that

2 the evidence will show, beyond a preponderance of the
3 evidence, that the Respondent has violated the

4 Environmental Protection Act and the Board's

5 Regulations.

6 HEARING OFFICER CROWLEY: Thank you. Mr. Benoit.
7 MR.BENOIT: Asl stated earlier, my nameis Joel
8 Benoit. | represent the Respondents, Wayne Berger and
9 Berger Waste Management, Inc. The testimony in this
10 case will show that Wayne is alife-long resident of

11 Richland County, a solid citizen. Wayne's family

12 livesin the countryside, approximately five miles

13 west of Olney, an area of rolling farmland, in a

14 modest home, and they have lived there for the last 30
15 years.

16 Inthelate 1970s, Wayne bought atrash collection
17 business and decided to start his own landfill on the
18 farmland behind his house. Getting into the landfill
19 business, as the testimony will show, has turned out
20 to bealot easier than getting out of the landfill
21 business.
22 Inany event, Wayne obtained permission from the
23 Agency in 1979 to develop and operate a landfill, 34
24 acresintotal. Thereafter he continued his

25 business. The business consisted of Wayne himself
22
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1 driving hisroutesin six small towns picking up

2 household trash and bringing it back to the landfill

3 behind his house.

4  Although Wayne had help now and again, this was

5 primarily a one-man operation. Wayne drove the

6 routes, he loaded the trash himself, he dug the

7 landfill trenches, he did everything necessary to run

8 the business, and he did a good job.

9  Astheevidence will show, and this Board is well
10 aware, since 1979, the regulations governing landfills
11 have changed dramatically. Financial assurance became
12 arequirement. The number of monitoring wells
13 increased. The number of required water monitoring
14 constituentsincreased. The closure requirements
15 changed. The post closure period was extended again
16 and again and again.

17  Inshort, the regulations were changed in such a
18 way that no small operator, such as Wayne Berger,
19 could comply. By design or otherwise, the new

20 Regulations have resulted in almost every small

21 landfill in Illinois being run out of business because
22 they could not afford to comply with the new

23 requirements. The evidence will show that Wayne
24 wanted to get out of the landfill business and he

25 tried to get out of the landfill business, but he
23
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failed to do so in time to avoid the impact of the new
requirements.

Wayne entered into an option contract with Terra
Tech, Inc. of Indianain 1991, whereby they would have
the option to purchase the landfill and take over the
permits. For the previous few years before that Wayne
had been having trouble submitting a revised permit
application that was required by the Agency. He had
hislocal engineers, | believe from Flora, submit four
to six applications, all which were rejected by the
Agency.

Then came Terra Tech. They split the cost with
Wayne and had its engineersinstall new monitoring
wells and prepare arevised permit, the 1991 permit
that the Attorney General referred to. Terra Tech
also prepared the notice form that was submitted to
the Agency by Wayne, stating that he would continue to
accept waste after September of 1992.

It is evident from reviewing that notice that
Wayne did not intend to continue to operate the
business. The form states that the cubic yards
accepted would increase from 6,000 cubic yards a year,
the landfill's historic rate, to 100,000 cubic yards
per year. TerraTech had pretty ambitious plans for

this landfill. After the Agency granted the permit,
24
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1 however, Wayne was required to suddenly provide

2 financial assurance in the range of $240,000.00.

3 Additionally, his water monitoring costs went from a
4 few hundred dollars ayear to $15,000.00 per year.

5 Finaly, he was required to submit a significant

6 modification application to the Agency. None of these
7 requirements would have been aproblem if Terra Tech
8 had gone ahead and exercised its option. That didn't

9 happen. Terra Tech apparently determined that its

10 plan to develop a special waste landfill would not

11 succeed and they did not exercise the option. Wayne
12 was left holding the bag.

13 In September of 1993, the landfill stopped

14 accepting waste. The testimony will further show that
15 the Agency decided to step up inspections on Wayne
16 after they had him in their cross-hairs for not fully

17 satisfying the financial assurance requirements.

18 Suddenly, four inspectors showed up at the landfill

19 writing Wayne up for anything and everything. Other
20 inspections soon followed. Minor alleged violations,
21 such aslitter and grass growing down the middle of
22 thelandfill's gravel road, suddenly became so
23 serious, that according to the State's discovery
24 responses, they warrant at least a $50,000.00 penalty

25 each.
25
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1 Thetestimony will show that Wayne could not in

2 1991, and he cannot now, afford to provide financial

3 assurance in the amount of $240,000.00, which is

4 likely to double if he submits a significant

5 modification application, which is accepted, pay for

6 the preparation of that significant modification

7 application, and he cannot pay for the expense of

8 implementing the significant modification, nor can he
9 afford groundwater monitoring at $15,000.00 a year.
10 Thetestimony will further show that Wayne

11 attempted to comply with the Act and the Regulations.
12 He attended meeting after meeting with the Agency and
13 the Attorney General in an attempt to resolve this

14 matter. Wayne informed them that he did not have the
15 financial wherewithal to comply with the State's

16 demands. Wayne offered options, within his means,
17 that would have adequately protected the environment.
18 Inresponse, the State demanded proof of his

19 income and assets, which he provided, summarily

20 dismissed that proof, increased its penalty demand,

21 and never once offered a solution that Wayne could

22 possibly satisfy, given his financial means. So much
23 for 31D meetings. This case is not about protecting
24 the environment. The evidence will show that the

25 landfill, of which only seven of the permitted 34
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1 acreswas used in a 14-year period, has not harmed the

2 environment and poses little threat of doing so.

3

The evidence will demonstrate that this landfill

4 poses no more threat to the environment than all the

5 landfills allowed to close under the 807 Regulations

6 inthe past. Dueto itssize, location, and contents,

7 the evidence will show that it posesless of a

8 danger.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

This case isjust about money. The Attorney
General and the Agency's position is that it isno
defense that Wayne cannot afford to do what the Act
and Regulations mandate. Of course, thisfliesin the
face of Section 31E of the Act, the spirit and purpose
of the 31D meetings, and logic. How can you penalize
someone for not performing an act they are incapable
of performing? Especially when the issue is money.
Either you have the money or you don't.

Because Wayne cannot afford the demanded financial
assurance, significant modification application, and
quarterly water monitoring at the landfill, but more
importantly, because Wayne has time and again offered
to take steps within his means to ensure that the
landfill is not harming the environment, Wayne will
reguest that the Board find in favor of the

Respondents on Counts 1, 2 and 3, because pursuant to
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1 Section 31E of the Act, compliance would impose an

2 arbitrary or unreasonable hardship.

3 Instead, Wayne will request that the Board direct

4 that the landfill be closed under the 807 Regs, that

5 the post closure care period be 15 years, that

6 groundwater monitoring need only be conducted annually
7 for the constituents set forth in his origina

8 operating permit, and that the financial assurance

9 fund required of Wayne shall be calculated based on

10 these requirements.

11 Asto Counts 3, 4 and 6, Wayne would ask only that
12 the Board consider the evidence and find no

13 violations. Thank you.

14 HEARING OFFICER CROWLEY: Just one question. Did
15 1 correctly hear you that no waste has been received

16 after 1993?

17 MR.BENOIT: That is correct.

18 HEARING OFFICER CROWLEY: Thanks.

19 MS. MENOTTI: The State moves to strike portions
20 of the opposing Counsel's opening arguments. All

21 comments regarding any settlement meetings should not
22 bediscussed, as they are not admissable. The State

23 also moves to strike Counsel's argument asking for

24 relief. Itisnot proper to make argument during an

25 opening statement.
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1 HEARING OFFICER CROWLEY: Any response?
2 MR.BENOIT: | would respond that we do intend to
3 put on evidence of the 31D meetings that were held in
4 thiscase. Therewere, | believe, three. The State

5 was required to hold those meetings. They go to the

6 42H factors. When the Board sits down and determines
7 what kind of ruling it is going to issue, it is going

8 to show the due diligence that Wayne made in

9 attempting to comply with this Act.

10  Further, asfar asthe comment about settlement

11 discussions being inadmissable, that rule is designed
12 to -- in this case -- protect Wayne. Asto the

13 financial assurance, the significant modification

14 permit, the failure to submit that, and to the fact

15 that he stopped submitting groundwater monitoring

16 reports, there is no dispute that that is true.

17  Sofor those reasons, | would ask that that

18 portion of my opening statement not be stricken if

19 that's the relief requested.

20 MS MENOTTI: Ms. Hearing Officer, lllinoislaw is
21 clear that any evidence or discussion of settlement or
22 settlement negotiations in a disputed civil claimis

23 inadmissable into evidence. | have the citation. It

24 isHill versus Hyles (spelled phonetically), 309,

25 Illinois Appellate 321, 1941, an Illinois Supreme
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1 Court case, and various other authority, after that

2 which the State will provide for the Board in writing
3 at alater time.

4  But | would like the record to reflect that offers

5 of compromise are not admissable into evidence. The
6 Supreme Court has recognized that. The Respondent
7 should not even be discussing that in front of the

8 Board because it isimproper.

9 Inregard to -- my other objection was to the fact

10 that he was arguing during his opening, and | was

11 asking that his argument be stricken. The State was
12 not objecting to the fact of what evidence he may or
13 may not bring in in his defensg, just to clarify the

14 record.

15 MR.BENOIT: I don't understand from that vague
16 reference to my opening statement exactly which points
17 sheisclaiming that were argument. | just stated

18 what the facts are going to show, the evidence is

19 going to show inthiscase. | did ask for, you know,
20 what kind of relief we are going to be looking for at
21 theend.

22 HEARING OFFICER CROWLEY: Thank you. Wewill let
23 the opening statement stand as delivered. The State's
24 motion to strike is denied. Section 31D does require

25 that meetings be held prior to the filing of an
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1 enforcement action. | don't find anything improper in
2 the opening statement as delivered. That's a snapshot
3 of what the Respondent hopesto present. We will see
4 whether he, in fact, does present evidence as he has

5 suggested that he will.

6  If the complainant would be prepared to begin its

7 casein chief.

8 MR. GUBKIN: The People would like to call Ken
9 Smith to the stand.

10  Ms. Hearing Officer, | would ask at thistime if

11 itisall right if | remain seated.

12 HEARING OFFICER CROWLEY: Certainly.

13 MR. GUBKIN: Thank you.

14 HEARING OFFICER CROWLEY: | would ask the court

15 reporter to swear the witness, please.

16  (Whereupon the witness was sworn by the Notary
17  Public)

18 KENNETH E. SMITH,

19 having been first duly sworn by the Notary Public,
20 saith asfollows:

21 DIRECT EXAMINATION

22 BY MR. GUBKIN:

23 Q Wouldyou please state your name for the

24 record.

25 A My nameisKenneth E. Smith.
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1 Q Couldyoutel usalittle bit about your

2 educational background, Mr. Smith?

3 A | received aBachelor of Science Degreein

4 civil engineering in 1984, from Cleveland State

5 University in Cleveland, Ohio.

6 Q Whoareyou currently employed with?

7 A | amcurrently employed with the Illinois

8 EPA.

9 Q How long have you been with them?

10 A | began employment with the Illincis EPA in
11 January of 1989.

12 Q Whatisyour current position there?

13 A | aman Environmental Protection Engineer
14 111.

15 Q Couldyou explain alittle bit what your

16 duties are?

17 A Essentidly, | review permit applications for
18 nonhazardous waste landfills, nonhazardous waste
19 transfer stations and nonhazardous waste compost
20 facilities.

21 Q And how long have you worked in the capacity
22 asan Environmental Protection Engineer I117?

23 A Since January of 1989. Pardon me. Asalll
24 since around 1993, but | have held the same position

25 at the Agency since January 1989, asfar as my
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1 responsihilities.

2 Q Okay. Haveyou had any additiona training

3 beyond your Bachelor's Degree?

4 A TheAgency -- it iscommon for the Agency to
5 sponsor courses concerning design and operation of

6 landfills. The U.S. EPA sponsorsalot of courses,

7 seminars, and it is not uncommon for usto participate
8 in those seminars.

9 Q Priortoyour working with the Illinois EPA,
10 did you work on landfills?

117 A Yes

12 Q Inwhat capacity?

13 A | worked as adesign engineer for landfills

14 in my previous employment.

15 Q Couldyou give us an estimate during your

16 career of approximately how many landfills you have
17 worked on?

18 A Oh, 150, give or take ten.

19 Q Okay. Mr. Smith, are you familiar with the
20 Berger Landfill?
21 A | am somewhat familiar withit. | wasa
22 permit reviewer on a permit application back in 1993.
23 Q Okay. What kind of records does your section
24 regularly generate and maintain?

25 A Wedl, we--asl sad earlier, we review
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1 permit applications. When we make a decision on a

2 permit application, the record, the administrative

3 record, goes to the file and that would include the

4 application and any review notes, comments from people
5 inside or outside the Agency and, of course, a copy of

6 thefinal decision, whether it is permit or permit

7 denial.

8 Q Okay. Youmay have stated this. | was not

9 surel heard it. How long have you been working with
10 the Berger Landfill?

11 A | reviewed apermit application back in 1993,
12 and | participated off and on in some 31D meetings.

13 MR. GUBKIN: Okay. May the record reflect that |
14 am showing what | have previously marked as People's
15 Exhibit Number 4 to opposing Counsel.

16  May | approach the witness?

17 HEARING OFFICER CROWLEY: Yes.

18 Q (By Mr. Gubkin) I hand you Exhibit Number 4,
19 Mr. Smith. Were you able to review the file before

20 you came here for your testimony today?

21 A Yes|was.

22  Q I havejust shown you what is marked as

23 Complainant's Exhibit Number 4. Do you recognize what
24 that is?

25 A Itisan operating permit for the Berger
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1 Landfill that was issued back in March of 1979.

2 Q Okay. What does your division make of this
3 type of document?

4 A I mean,itisobviously arecord that this

5 landfill was permitted to operate back in 1979. Itis
6 common for reviewers -- well, it is mandatory whenever
7 they get apermit application for the landfill, they

8 go back to the bureau files and review the permit

9 history for that particular site.

10 Q Okay. Who entersthe information that

11 appears on a permit application?

12 A Wadll, theinformation istypically provided

13 by the applicant and the Agency makes use of that in
14 preparing a permit so that a particular permit, such
15 asthis, would be prepared by the reviewer, based on
16 the information provided by the applicant.

17 Q Okay. How long doesthe IEPA keep the

18 applications and permits?

19 A Wedon't throw them away. We don't discard
20 them.

21  Q Okay. Arethesetypes of documents regularly
22 submitted or completed by the Illinois EPA?

23 A Theapplications?

24 Q | amsorry -- let me go back. Arethe

25 permits, such as the one that that grants, are they
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1 regularly completed by the Illinois EPA?

2 A Wadl, asl said, we prepare them and once a

3 decision has been made whether a permit is going to be
4 issued or denied, aletter is prepared, and it is

5 signed by a manager and a copy of it goesto our

6 bureau file.

7 Q Okay. | would liketo aso show you what has

8 been previously admitted by stipulation as People's

9 Exhibit Number 1. Thiswould be -- well, what is

10 that, Mr. Smith?

11 A Thisappearsto bean -- well, it is entitled

12 application for permit to develop and/or operate a

13 solid waste management site. Thisis a somewhat dated
14 application form that the Agency was using at the time
15 the permit was issued for the Berger Landfill.

16 Q Okay. People's Exhibit Number 4, the March
17 29th, 1979 letter, was that written in response to

18 Exhibit Number 1, the application?

19 A Notdirectly. The development permit, which
20 | believe wasissued in January of 1979, would have
21 beenissued in direct response to People's Exhibit

22 Number 1.

23 Q Okay.

24 A Theoperating permit, of course, follows

25 after the development permit. So inadvertently -- not
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1 inadvertently, but it follows that. Certainly, this

2 was abasis for the issuance of an operating permit.

3 Q Arethereany special requirements on the

4 operating permit?

5 A Yes, there are some special conditions.

6 There are six specia conditions.

7 Q Couldyou just say alittle bit about -- such

8 aswhat?

9 A Thereis condition number one which discusses
10 that aclay liner isto be built on the bottom and

11 sidewalls of each trench. And aclay liner should
12 exhibit permeability of one times ten to the minus
13 seventh. Permeable layers are required to be over
14 excavated and sealed with ten feet of clay.

15  The condition number two discusses controlling
16 drainage from the site during the development and
17 operation.

18  Condition number threeis a standard condition
19 which talks about using the best available technology
20 to minimize equipment noise.
21 Condition number four discusses some sort of
22 separate trench that would -- it talks about some sort
23 of separate trench, that it appears the applicant may
24 have proposed to dispose of some sort of out of the

25 ordinary waste.
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1  Condition number five, this outlines the

2 groundwater monitoring program back in 1979.

3 Condition number six is ageneral condition

4 provided on most permits that says the Agency may

5 require the installation of additional monitoring

6 devices or groundwater monitoring perimeters to

7 fulfill the intent of the Environmental Protection

8 Act.

9 Q Do you keep documents, records, such as

10 these, in the ordinary course of business?

117 A Yes

12 MS. GUBKIN: The People would like to move Exhibit
13 Number 4 into evidence at thistime.

14 MR.BENOIT: No objection.

15 HEARING OFFICER CROWLEY: Thank you.

16  (Whereupon said document was admitted into

17  evidence as People's Exhibit 4 as of this date.)

18 HEARING OFFICER CROWLEY: That appearsto bea
19 two-page permit.

20 THEWITNESS: The operating permit from March
21 1979, yes.

22  HEARING OFFICER CROWLEY: Thank you.

23 MR.BENOIT: Could | have copies of these exhibits
24 asthey are coming in if you have them?

25 MS MENOTTI: Yes.
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1 Q (By Mr.Gubkin) Mr. Smith, were there any

2 other permits granted to the Berger Landfill?

3 A Wadl, I believe | aready mentioned the

4 development permit issued in January of 1979. There
5 was apermit issued in March of 1992, | believe, the
6 supplemental permit, number 1991-401-SP, which

7 approved aclosure, post closure care plan for the

8 landfill and an updated groundwater monitoring

9 program. That is one that comesto mind. There may
10 have been others also, but | can't recall at this

11 pointintime.

12 Q I would liketo, at thistime, show you

13 People's Exhibit Number 2. Isthat the permit that
14 you were referring to or a granting of the permit that
15 you were referring to?

16 A Yes

17  Q Mr. Smith, for these various permits, whose
18 name were these permitsin? Who were they issued to?
19 A The supplemental permit from March of 1992
20 statesthat it is being issued or granted to Wayne

21 Berger.

22 Q Thank you. Mr. Smith, who is responsible for
23 following the requirements of supplemental permit
24 Number 1991-401-SP, which has been admitted via

25 dtipulation?
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1 A Itwould bethe responsibility of the

2 permitted operator, which would be Wayne Berger.

3 Q Okay. Does Mr. Berger's supplemental permit
4 contain any special requirements for his landfill?

5 A It containsfive conditionsin regards to

6 groundwater monitoring, and 14 conditions regarding
7 closure and post closure care of the landfill, and

8 there are three conditions at the end of the permit

9 taken from previously issued permits.

10 Q Inregardsto the closure, post closure

11 requirements, what was the effect of the supplemental
12 permit on required cost estimates?

13 A Wédll, the condition number six of the permit
14 under the closure, post closure care section states

15 that the current cost estimate for the facility was

16 $241,950.00, and financial assurance in that amount is
17 to be provided to the Agency by July 2nd of 1992.

18 Q Theninregardsto groundwater monitoring,
19 have you been able to review the Berger file with

20 regards to groundwater monitoring reports?

21 A Yes | have

22 Q Andcould you please tell us what were the

23 requirements on the Berger Landfill for groundwater
24 monitoring?

25 A They wererequired to monitor groundwater on
40

KEEFE REPORTING COMPANY
Belleville, Illinois



1 aquarterly basis, meaning four times a year, for --

2 there are six monitoring wells that they were to

3 monitor and also two piezometers.

4 Q I|amsorry. What was that?

5 A Andasotwo piezometers. And thereisa

6 routine list that they were to perform on a quarterly

7 basis and a somewhat longer list which contains some
8 organics that they were to monitor for once a year.

9 Q AndhasMr. Berger done this?

10 A From my review of the groundwater file, it

11 appearsthat the last time the Agency received a

12 groundwater monitoring report from Mr. Berger was
13 September of 1994.

14 HEARING OFFICER CROWLEY: | am sorry? September
15 of?

16 THEWITNESS: 1994.

17 HEARING OFFICER CROWLEY: Thank you.
18 Q (By Mr. Gubkin) Is Mr. Berger still required
19 to do groundwater monitoring?

20 A Yes

21 Q If I may approach the witness again, | would
22 like to show you, Mr. Smith, what has been previously
23 marked and admitted as People's Exhibit Number 3.
24 Would you please tell me what that is?

25 A Thisisaletter from the Agency, signed by
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1 Lawrence Eastep, dated October 29th, 1992. Itis

2 addressed to Wayne Berger. Itisin regardsto the

3 Berger Landfill. Anditisaletter which notifies

4 Mr. Berger that the Agency, pursuant to the landfill
5 Regulations, is requesting that he submit an

6 application for significant modification for his

7 landfill to the Agency by March 1st of 1993.

8 Q Okay. Why was Mr. Berger requested to submit
9 asignificant modification permit?

10 A Itismy understanding that because he

11 accepted waste past September 18th of 1992, he was
12 required to comply with the new landfill Regulations
13 which came into effect September 18th of 1990.

14 Q Since he accepted after 1992, according to

15 that letter, what was the effect of him accepting?

16 A Wadll, asl stated, he would have to submit a
17 permit application, a significant modification permit
18 application, and in that application he would

19 demonstrate to us how the development, continued
20 development and continued operation of this landfill
21 was going to comply with these new landfill

22 Regulations.

23 Q Could you briefly mention some of these new
24 Regulations, what type of things would be involved?

25 A They would be more, what | would deem more,
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1 stringent development and operating standards for

2 landfills, more thicker liners, thicker cover systems,

3 and in some instances, installation of leachate

4 collection systems, more groundwater monitoring wells,
5 possibly more groundwater monitoring perimeters

6 monitored at each well. Essentialy, it would be an

7 update of all of the environmental control systems at

8 alandfill.

9 Q Andwhowould be responsible for submitting

10 the application for significant modification?

11 A It would be the permitted owner, operator Mr.
12 Wayne Berger in thisinstance.

13 MR. GUBKIN: Okay. Thank you. No more

14 questions.

15 HEARING OFFICER CROWLEY: Just for the record,
16 those are the Board's landfill Regulations found at 35
17 Hlinois Administrative Code, Parts 810 through 8147
18 THEWITNESS: Yes.

19 HEARING OFFICER CROWLEY: All right. Thank you.
20  Mr. Benait?

21 CROSS EXAMINATION

22 BY MR. BENOIT:

23 Q Didyou bring the Agency's file with you here
24 today?

25 A No, | didn't.
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1 Q Waereyou noticed to provide that -- bring

2 that file with you today?

3 A | honestly don't recall. | brought aworking

4 file of my own with me.

5 MS. MENOTTI: | am going to object. Mr. Smith was
6 never notified to bring anything with him to this

7 trial by the Respondent.

8 MR.BENOIT: | would liketo --

9 MS MENOTTI: Mr. Benoit's questions are,

10 therefore, improper.

11  MR.BENOIT: | would just like to show the Hearing
12 Officer the notice for party's employees appearance.

13 HEARING OFFICER CROWLEY: Okay. Thisisthe
14 August 7th, 1998 notice for party's employees

15 appearance.

16 MR.BENOIT: That notice notifies you to produce
17 originals of all documents or tangible things

18 previously produced during discovery, including but

19 not limited to Agency files regarding Respondent.

20 MS MENOTTI: | am going to object again, Ms.

21 Hearing Officer. First of all, the notice of party

22 appearance isissued to a specific list of witnesses

23 and Mr. Smith is not on that list. Second of all, the

24 noticeis not clear asto who or what filesthe

25 Respondent was requesting that the State produce or
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1 bring. We have asked for a clarification prior to

2 hearing this morning.

3 Thequestion as to compliance with the notice of

4 party appearance isimproper. Itisirrelevant. | am

5 not certain if he is attempting to impeach him or if

6 heisjust attempting to make him look like he was

7 supposed to do something that he was not required to
8 do, for the record. It has absolutely nothing to do

9 with his direct examination testimony, and is not at

10 all relevant.

11 The Respondent's Counsal should not be allowed to
12 harass my witness at his leisure.

13 MR.BENOIT: Sheiscorrect asfar as| didn't

14 name Mr. Smith directly in this, although Scott Kains
15 and Sheila Williams are both present here today. The
16 thingis, | want to get the Agency file so asfar as

17 these photographs and the things that are attached to
18 the inspection report that, you know, we can admit

19 those into evidence and the witnesses will have

20 something clear to look at.

21 | aso want to know which documents that Mr. Smith
22 reliesonin the Agency files for his testimony and

23 hiswork. He mentioned groundwater monitoring reports
24 is something he looks at, notes submitted by various

25 other people, and he relies on that during his
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1 performing of his duties.

2 | think that the rules governing these hearings

3 alow for the admission of evidence that is relied

4 upon, by areasonably prudent person, in the conduct

5 of serious affairs as long as they are not

6 privileged. So | want to use Mr. Smith to get these

7 documentsin that | need to present my defense.

8 HEARING OFFICER CROWLEY: | agree that such
9 documents are admissable. You have indicated that Mr.
10 Smith was not subject to that notice for party's

11 employees appearance that we read from. | would ask
12 does someone here present for the State today have the
13 documents, such as originals of the photographs and so
14 forth, that Mr. Benoit was indicating that he was

15 trying to get through Mr. Smith?

16 MS. MENOTTI: Well, the State'sresponse isif Mr.
17 Benoit wanted to ask Mr. Smith certain questions about
18 documents that he reviewed, then he should have given
19 us appropriate notice so that Mr. Smith could have

20 brought everything that he reviewed, prior to driving
21 down from Springfield to Olney for this hearing. He
22 was not amatter of that notice.

23 | have copies with me of inspection reports with

24 pictures. He hasthe exhibitsin front of him. We

25 have, | think, the development permit that he reviewed
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1 that iskept in the file. Without other notice, the

2 Respondent cannot expect Mr. Smith to have known what
3 to bring or not to bring to this hearing. And if you

4 look at the notice of party appearance, the notice of

5 party appearance is for the witnesses appearance for

6 the Respondent to call during their defense.

7 It wasthe State's interpretation that they were

8 also looking for the production of documents in regard
9 to calling the State's employees as adverse

10 witnesses. And that is generally how a notice of

11 party appearanceisused. That ishow itisusedin

12 the Circuit Courts and that is how it has generally

13 been used in practicein front of the Board. | don't

14 know of any other authority otherwise.

15  Wedo have some documents available that Mr. Smith
16 would have reviewed besides the ones that are in front
17 of him. If the Respondent would like to utilize

18 those, the State iswilling to let Mr. Smith look back
19 through the things that he has looked through before.
20 Asfar asproducing thefile, | don't think that he
21 hasany grounds for this line of questioning with this
22 witness.
23 MR.BENOIT: | am being held at the whim -- see, |
24 have SheilaWilliams on here. She was also requested

25 to bring the same thing, the Agency'sfile, so | could
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1 have these documents. Just because Smithis called

2 first | can't use them, that does not make any sense.

3 | think we should try to develop afull record. |

4 think it is pretty clear here what | want is basically

5 the Agency file. In discovery that's what | was given

6 after it was called, | believe, for privileged

7 documents. | made some copies. But | need to see the
8 originals.

9 HEARING OFFICER CROWLEY: Mr. Smith was under no
10 obligation to -- excuse me -- was not under notice to
11 bring the entire Agency file with him today. So Mr.
12 Smith, as awitness, does not have that obligation.

13 Mr. Smith hastestified that he has reviewed various
14 documents. He has also testified that he has brought
15 with him aworking file that may have some of the

16 information that you want init. | am not sure.

17  The State hasindicated that it does have various

18 documents here today. It sounds asif it may be

19 appropriate for usto call arecess so that you can

20 confer to determine what documents actually are

21 present that you may need, and then we can come back
22 and resume questions for Mr. Smith.

23 MS MENOTTI: May | make one statement for the
24 record? When we produced our documents during

25 discovery Respondent's Counsel, Mr. Benoit, came and
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1 reviewed the Agency'sfiles. What isin that notice

2 for party appearance is everything that he took with

3 him, copies that he made. If he made copies the State
4 should not have to reproduce them. He marked things
5 inthefile and had copies made for him. | do not

6 think that we have the copies of the documents with us
7 today that are in the files, but those should aready

8 bein his possession. The State should not have to

9 reproduce them, so we won't be hindered by that at

10 least for this portion of the hearing.

11 MR.BENOIT: I will just go ahead and do alittle
12 hit of cross-examination and see what he can give me
13 just orally here today.

14 HEARING OFFICER CROWLEY: All right. Go ahead,
15 Mr. Benait.

16 Q (By Mr. Benoit) Can you state again how long
17 you have been working on the Berger file?

18 A It hasbeenintermittent in nature. | wasa

19 permit reviewer for a permit back in 1993, | think the
20 final -- the permit was denied on August 23rd of

21 1993. Since that, between then and now, | have

22 attended at least two meetings at the AG's office in
23 regards to enforcement on this landfill.

24  Q Soyour answer would be back to 1993?

25 A Backto1993, yes.
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1 Q Andhow much financial assurance, again, did
2 the Agency -- or the last permit, require Mr. Berger

3 to provide?

4 A $241,950.00.

5 Q Your testimony was that because he -- and

6 when | say, "he," Wayne Berger -- stayed open beyond
7 or accepted waste beyond September 18th, 1992, he was
8 required to submit a significant modification permit?
9 A Yes

10 Q Andhow many significant modification permit
11 applications have you reviewed?

12 A | would venture a guessin the neighborhood
13 of ten to twelve.

14 Q Inthe case of the Berger Landfill, what type
15 of information would its significant modification

16 permit application contain?

17 A Wwdl--

18 MS. MENOTTI: Objection. Speculative. There was
19 no significant modification permit submitted by the
20 Respondent to the Agency.

21 MR.BENOIT: Hejust testified that thisis his

22 job reviewing permits. He has done ten to twelve of
23 them. The Stateis asking Mr. Berger to submit such
24 an application. | think it istotally relevant for

25 therecord for the witness to state what he believes
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1 would be required in such an application.

2 MS.MENOTTI: My objection was not whether or not
3 theinformation was relevant. My objection was that

4 he was asking the witness to speculate what his client

5 would or would not submit to the Agency, and Mr.

6 Smith'sjob is not to speculate on what an individual

7 respondent or individual corporation would submit in

8 the form of a significant modification permit.

9 MR.BENOIT: Let merephraseit.

10 Q (By Mr. Benoit) What would be required? What
11 would he have been required to submit?

12 A Wadll, asl believel stated earlier, he would

13 have been required to submit a permit application.

14 The permit application would include information which
15 showed how the landfill operator was going to develop
16 and operate the landfill in accordance with the

17 landfill Regulations, Parts 810 through 814, which

18 came out September 18th of 1990.

19  That would be an update of the environmental

20 control systems of the landfill, an update of the

21 final cover system and an update of the groundwater

22 monitoring system. Depending upon whether he was
23 going to put waste on any parts of the facility that

24 had not previously contained waste, that would contain

25 information on liner systems and leachate collection.
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1 It would contain information on surface water
2 control. It would contain information on record
3 keeping and load checking and reporting to the
4 Agency.
5 Q Canyou provide an estimate of how much it
6 would have cost Berger to prepare such an application?
7 A |-
8 MS. MENOTTI: Objection. Speculation.
9 Q (ByMr.Benoait) You testified that you
10 previously worked as a design engineer before coming
11 to the Agency; isthat correct?
12 A Yes
13 Q Andhow long have you been with the Agency in
14 the permit section?
15 A SinceJanuary of 1989.
16 MR.BENOIT: | would think thiswitnessis
17 qualified to give an opinion as to the cost of
18 providing a significant modification permit based on
19 that background, and that's what | am asking for, just
20 the -- | said can you give me an estimate of how much
21 it would cost to prepare the application for the
22 Berger Landfill.
23 HEARING OFFICER CROWLEY: That isnot quite the
24 way you proposed it the first time through.

25 Canyou answer that?
52

KEEFE REPORTING COMPANY
Belleville, Illinois



1 THEWITNESS: | can't, because | would -- there

2 would have to be alot of specific information that |

3 would need to know in order to provide any estimate.
4 Q (By Mr.Benoit) You can't even givea

5 ballpark?

6 A Itwould bein the hundreds of thousands of

7 dollars. | think that is a certainty. How many

8 hundreds of thousands, | could not begin to guess.

9 MS. MENOTTI: The State would object and moves to
10 strikethe answer. It is still speculation, and it is

11 not evidence that is admissable or that the Board

12 should be considering. If the Respondent wants to

13 offer evidence as to how much a consultant told him it
14 would cost to submit a significant modification permit
15 to the Illinois EPA, I think that it is more

16 appropriate. | don't think that the Respondent has

17 laid the proper foundation for the question either.

18 HEARING OFFICER CROWLEY: The answer will stand.
19 Q (By Mr. Benoit) Now, you mentioned the

20 different things that would have been required in a
21 significant modification permit and you offered an
22 opinion and | appreciate that, just the ballpark
23 opinion of what it would cost. | realized that you
24 don't know because of the details, but it isin the

25 hundreds of thousands of dollars range.
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1 Canyou offer an opinion as to the amount of money
2 it would have cost to implement the significant

3 maodification permit application had it been granted?
4 MS. MENOTTI: Objection. It callsfor

5 gpeculation. It assumes facts not in evidence and it

6 isinappropriate -- thereis no proper foundation for

7 the question.

8 MR.BENOIT: | am using him as an opinion

9 witness. We have established his background to give
10 the opinions. | have given him the hypothetical. She
11 isright, thereis no facts, but it is-- you know, it

12 isahypothetical question for an opinion witness.

13 HEARING OFFICER CROWLEY: | am going to sustain
14 the objection. What any permit that was issued would
15 look like is so dependent on the factors of the

16 specific sitethat | think it would be speculating

17 beyond the witness expertise and ability.

18  Your next question, please.

19 Q (By Mr. Benait) If Wayne Berger were to

20 submit a significant modification application -- by

21 the way, can you tell me when that was due?

22 A Theletter from the agency dated October

23 29th, 1992 sets forth adate of March 1st of 1993.

24  Q Inorder for that significant modification

25 application, had it been submitted on that date, to be
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1 granted by the Agency, would the post closure care
2 period have had to be 30 years?

3 MS. MENOTTI: Objection. It callsfor alegal

4 conclusion.

5 HEARING OFFICER CROWLEY: The witness can answer
6 if he can, based on the content of the rules.

7 THEWITNESS: It ismy understanding that a 30
8 year post closure care period is required for new

9 landfills. Upon the adoption of the federal

10 Regulations by the State of Illinois, the federal

11 Regulations, Subtitle D of RCRA, they state that if
12 you accept waste past, | believe the date is October
13 1st of 1993, and you are accepting municipal solid
14 waste you have a 30 year post closure care period.
15 Q So, again, what was the date? If you

16 accepted waste after when?

17 A If you are accepting municipal solid waste
18 past October 1st of 1993, you are assigned a 30 year
19 post closure care period. And that is aregulation
20 that has been adopted by the State of Illinois.

21  Q Isitfair to assume that the costs of post

22 closure care would at least double if the post closure
23 care period were to double?

24  MS MENOTTI: Objection. Speculative and assumes

25 factsnot in evidence. The Respondent has not
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provided the witness with anything on which to make
this determination.

MR. BENOIT: Again, | am just asking him a
hypothetical question. Y ou know, based upon those
facts, isit fair to assume that the cost would
double.

HEARING OFFICER CROWLEY: Excuse me. Could you
make -- restate the question.

Q (By Mr. Benoit) Okay. The questionisif
someone had a permit with a 15 year post closure care
period and the financial assurance required for that
period was $240,000.00, is it fair to assume that if
the post closure care period were extended to 30 years
that the $240,000.00 would at least double?

MS. MENOTTI: We would still object to the
speculation.

HEARING OFFICER CROWLEY: You may answer. Go
ahead.

THE WITNESS: | would say that would be afair
assumption. It would be close. It would be alittle
under or maybe alittle over.

HEARING OFFICER CROWLEY: | am sorry. | didn't
hear the rest.

THE WITNESS: It may be alittle under. It may be

alittle over.
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1 HEARING OFFICER CROWLEY: Thank you.

2 Q (By Mr. Benoit) Now, you mentioned that you
3 were present at some of these Section 31D meetings; is
4 that correct?

5 A Yes

6 Q Wereyou present at the meeting held on

7 September 19th, 19947

8 A ldontrecal if | wasin that meeting or

9 not.

10 MR.BENOIT: | am goingto need a second. It

11 seems| have lost my exhibit list.

12 Let therecord reflect | am showing the witness

13 Exhibit R35E. It is an attendance sheet.

14 HEARING OFFICER CROWLEY: | am sorry. Wasthat D
15 asindog or E asin every man?

16 MR.BENOIT: E. ItisR35E.

17 HEARING OFFICER CROWLEY: Okay. Thank you.
18 Q (By Mr. Benoit) Do you recognize that

19 exhibit?

20 A Yes Thisisan attendance sheet from

21 September 19th of 1994.

22 Q Doyou seeyour signature on that?

23 A | seemy name printed, yes.

24  Q Didyou print your name on that attendance

25 sheet?
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1 A Yes

2 MS MENOTTI: | amsorry. | couldn't hear.

3 MR.BENOIT: | asked himif he printed his name on
4 that attendance sheet.

5 MS. MENOTTI: Okay.

6 THEWITNESS: Yes, | did.

7 MR.BENOIT: | would move Exhibit R35E be

8 admitted.

9 MS. MENOTTI: Objection. The exhibit is

10 irrelevant. The witness has only proven up that his

11 own nameison there. To the extent that is his name
12 on the piece of paper, fine. But with regard to

13 anything else on that piece of paper, you have not

14 provided proper foundation for it to be admitted as

15 substantive evidence.

16 MR.BENOIT: | amtrying to establish that he was
17 at the meeting. He could not recall.

18 HEARING OFFICER CROWLEY: You moved it for
19 admission?

20 MR.BENOIT: Yes, | moved that R35E be admitted.
21  HEARING OFFICER CROWLEY: Thank you. Itis
22 admitted.

23 (Whereupon said document was admitted into

24 evidence as Respondent's Exhibit 35E as of this

25 date)
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1 HEARING OFFICER CROWLEY: That is adocument that
2 isentitled attendance sheet. It lists Wayne Berger

3 asthe Defendant, slash, Respondent. It is dated

4 September 19th, 1994, about a meeting in Springfield.

5 MS. MENOTTI: Isthe document admitted as complete
6 substantive evidence of everyone that attended that

7 meeting or just to the extent that Mr. Smith was at

8 the meeting?

9 HEARING OFFICER CROWLEY: The only testimony that
10 we have had isthat Mr. Smith printed his name at that

11 meeting on thislist. So that'swhat it is admitted

12 for.

13 MS. MENOTTI: Thank you.

14 Q (By Mr. Benoit) So you were present at the

15 September 19, 1994 31D meeting?

16 A It appearsthat | was, yes.

17 Q What wasthe purpose of that meeting?

18 A | believeit was, as mentioned earlier, a 31D

19 meeting, in an attempt by the State to negotiate with

20 Mr. Berger and to --

21  MS MENOTTI: The State movesto bar any further
22 testimony regarding the 31D meetings. The witness has
23 just testified that it was for the purpose of

24 negotiations regarding settlement. Settlement issues

25 are not admissable into evidence before Circuit Courts
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1 and before the Board. The Respondent should be barred
2 from further pursuing this line of questioning.

3 MR.BENOIT: My arguments are the same as when the
4 Attorney General tried to get this type of information

5 stricken from my opening statement. The Stateis

6 required to hold these 31D meetings. What went on at
7 these 31D meetingsis going to, time and again, show

8 what my client tried to do and offered to do in his

9 attempt to comply with the Act, which is something

10 that the Board considers under the 42H factors.

11  MS. MENOTTI: Ms. Hearing Officer, regardless of
12 thefact that the 42H factors apply, the 42H factors

13 don't override the Supreme Court's ruling that

14 discussions regarding settlement are not admissable as
15 evidencein trials or adjudicative hearings. And the

16 State relies on keeping settlement negotiations out of
17 evidence. And the Supreme Court has ruled that way so
18 that you can wheel and deal and not have to worry

19 about things that will comein as evidence at a later

20 date.

21 The Supreme Court has recognized this exception

22 and denial of admitting settlement discussions into

23 evidence and the Board has also recognized that. And
24 unless Mr. Benoit as some authority or some special

25 exception that applies to him to allow settlement
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1 negotiations in as substantive evidence, | don't think

2 the witness -- any further questions should be allowed
3 of thiswitness regarding any kind of settlement

4 negotiations between the State and Respondent.

5 MR.BENOIT: | do have. | brought some authority
6 on this point besides, again, the requirements of the

7 Act and the 42 -- that these meetings be held and the

8 42H factors. And the authority | have says liability

9 must be disputed. Negotiations to determine

10 settlement amount to be paid under admitted liability
11 do not fall within the rule of exclusion. Thisis

12 clear in Grahams Handbook of Illinois Evidence, citing
13 Tib (spelled phonetically) versus McDonald, 87 I1l. Ap
14 3d 1087, and Smuthers versus Cosgrove (spelled

15 phonetically), 264 11l. Ap 488. The thrust of the --

16 HEARING OFFICER CROWLEY: Section 31D of the Act
17 doesrequire that these conferences be held. Itis

18 certainly appropriate for the record to reflect that

19 one or more of these conferences has been held. Asto
20 whether the contents -- not the contents -- whether

21 the substance of the discussions is admissable, |

22 would like to see whatever authority each of you has
23 on that point.

24 | seethat you are both looking at or for things.

25 | think it is appropriate to take a short break at
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1 this point anyway, so let's take ten minutes and then

2 meanwhile if you can give me whatever you have so |

3 cantake alook at it.

4 MR.BENOIT: | don't have copies of the cases.

5 HEARING OFFICER CROWLEY: Okay.

6 MS.MENOTTI: | won't be able to produce copies of
7 the case law.

8 HEARING OFFICER CROWLEY: Okay. | ansorry. You
9 both looked so well prepared | just assumed that you

10 had something in your briefcases.

11 MR.BENOIT: | would ask --

12 MS. MENOTTI: | have citations but not the actual
13 caselaw.

14 MR.BENOIT: Again, the purpose of this hearing is
15 to put together arecord. We could, you know, reserve
16 ruling on this and just go with the offer of proof and
17 then let the Board decide whether it isin or out and

18 whether they want to consider it. This case has been
19 going on along time. We have alot of expensein

20 it. | think it would be better just to let the

21 witness answer the questions, and note that it isa

22 general objection.

23 Obvioudly, from my opening statement, alot of

24 what | do want to put on is, you know, these 31D

25 meetings and how Wayne tried to comply with the Act.
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1 1 think I am entitled to put on an offer of proof.

2 Maybe we can have a standing objection that could be
3 briefed out at the end, you know, and just note that

4 hereisthe mainissuein this case as far asthe

5 discovery or evidence objection and let the Board

6 resolveit.

7  If we make the wrong decision or if you don't

8 accept an offer of proof, we will be forced to go

9 through the expense of coming back and doing this all
10 over again. | think that's the whole idea behind

11 offers of proof.

12 MS MENOTTI: Itismy understanding that offers
13 of proof have to be written to the Board and is not

14 the same as an offer of proof that would be made

15 before a Circuit Court. The hearing today is to

16 adjudicate the complaint and not to adjudicate

17 settlement. We are going to start sliding down the
18 dlippery slopeto -- and start discussing, first of

19 all, issuesthat are not relevant, issues that are

20 inadmissable, and the witness should not be required
21 totestify to any facts or any evidence that is

22 clearly inadmissable.

23  Thetestimony is more prejudicial thanit is

24 probative of anything that is offered in the

25 complaint. The State stipulates to the fact that the
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1 31D conference was held. We have to hold -- at that

2 point in time, we had to hold it under the Act and

3 pursuant to the requirements of the law. By allowing

4 the Respondent to continue with this line of

5 questioning prejudices the State, and not only in this

6 case but in negotiations in any other case.

7

If the Board were to allow this testimony then the

8 incentive for the State to negotiate anything with

9 anyone is nothing because if it is going to comein as

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

evidence and then the Board is going to rule on it
later, that is potentially harmful to the State and
the State's position.

MR. BENOIT: How does that harm the State?

MS. MENOTTI: If the Respondent wants to make an
offer of proof then the State is going to request that
the Board rule on that before Mr. Smith gives any
further testimony regarding what was clearly
settlement negotiations between the State and the
Respondent. And if you want to come back in and if
the Board rules that Mr. Smith can testify to that,
then at that point in time we can supplement the
record with an evidentiary deposition or something of
that nature.

HEARING OFFICER CROWLEY: Thank you. | would like

to take aten minute recess. | need to look at the
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Act and | need to search my memory. Thank you.

(Whereupon a short recess was taken.)

HEARING OFFICER CROWLEY: We can go back on the
record.

Having, again, during the recess reviewed Section
31E as well as Section 42H, | see no relevance to
putting into the record the contents of any Section
31D discussions that were held between the Complainant
and Respondent, though, as | have said, the fact that
such discussions occurred is relevant to the statutory
requirements.

Even under the Board's relaxed standards of
relevance, | can't see that such information would be
useful for thisrecord. So | am also going to deny
the request to make an offer of proof.

MR. BENOIT: No offer of proof?

HEARING OFFICER CROWLEY: (Shook head from sideto
side)

MR. BENOIT: Areyou going to let my client,
pursuant to 42H, testify how he attempted, and |
believe that's the language of the statute, to
comply?

HEARING OFFICER CROWLEY: He can certainly
describe how he attempted to comply. That is

relevant. 31E alows the Respondent to show that
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1 compliance would impose an arbitrary or unreasonable

2 hardship. However, what was offered and what was

3 refused, during the content of Section 31D

4 conferences, | don't think is relevant to this case.

5 MR.BENOIT: | would ask the Hearing Officer to

6 reconsider that at thistime in light of 42H and,

7 again, | am talking about 42H, Subsection 2. It says,

8 the presence or absence of due diligence on the part

9 of the violator in attempting to comply with the

10 requirements of this Act and Regulations thereunder.

11 HEARING OFFICER CROWLEY: Or to secure relief
12 therefrom as provided by this Act.

13 MR.BENOIT: Right. Itisour position, and what

14 weintended to put evidence on, is that, in fact, when

15 the requirement of the Act isto put up --

16 MS. MENOTTI: Excuse me. May | interrupt for a
17 minute? It sounds like he is making an offer of proof

18 when you have already denied the opportunity for an

19 offer of proof.

20 HEARING OFFICER CROWLEY: Yes, it does sound as if
21 you arein the process of making an offer of proof.

22 MR.BENOIT: Soyou are not going to consider my
23 arguments?

24  HEARING OFFICER CROWLEY': | will alow youto

25 complete your statement. Please go ahead.
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1 MR.BENOIT: Itisour position in this case that

2 the Board should consider -- that kind of made me lose
3 my train of thought. The Board should consider what

4 Wayne did to attempt to comply with the Act. In the

5 case of money, an attempt would be to put up some

6 money asto the financial assurance account. Asto

7 the case of water monitoring, for example, an attempt

8 would be to conduct some water monitoring.

9 HEARING OFFICER CROWLEY: Again, | have no problem
10 with your testifying as to what Mr. Berger did. The

11 substance of settlement discussions between Mr. Berger
12 and the Complainant, as to what might or what might
13 not be sufficient, | don't think is necessary or

14 relevant to this record.

15 MR.BENOIT: Okay.

16 HEARING OFFICER CROWLEY: If we can proceed on
17 that basis.

18 MR.BENOIT: | amlooking for a document here. In
19 light of the Hearing Officer's ruling, it should be

20 pretty short, as soon as| can find this.

21 Q (By Mr. Benoit) You testified earlier that

22 you have reviewed the groundwater monitoring reports
23 submitted by Mr. Berger; isthat correct?

24 A Weéll, perhaps| should be alittle bit more

25 accurate. | reviewed the file to see when the last
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1 timewasthat Mr. Berger filed a groundwater

2 monitoring report. | didn't necessarily review any or

3 all of the reports.

4 Q Didthe-- doyou have any knowledge that the

5 Respondents, through the operation of the landfill,

6 impacted beyond the impact allowed by governing rules
7 or the permit requirements, groundwater or surface

8 water from 1978 to today?

9 MS. MENOTTI: Could you separate that out, please,
10 soit isnot compound?

11 MR.BENOIT: I don't think it was compound.

12 MS. MENOTTI: You asked for both Respondent and
13 surface and groundwater, | believe. | believe there

14 were four separate things.

15 HEARING OFFICER CROWLEY: I didn't find the
16 question compound. Can you answer?

17 THEWITNESS: Yes.

18 HEARING OFFICER CROWLEY: Did you understand it?
19 Can you answer it?

20 THEWITNESS: | have no knowledge.

21 Q (By Mr. Benoit) Okay. Do you have any

22 knowledge that the alleged violations set forth in the
23 first amended complaint resulted in actual harm to any
24 water -- wait aminute. Strike that.

25 Okay. Starting over again, do you have any
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1 knowledge that the alleged violations set forth in the

2 first amended complaint resulted in actual harm to any

3 water including groundwater of the State of Illinois?

4

A | am not familiar with the first amended

5 complaint, so | am not familiar with what allegations

6 are or are not in that document.

7

Q Do you have any knowledge that the alleged

8 violations set forth in the first amended complaint

9 resulted in actual harm to any real property?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Again, | am not familiar with the first
amended complaint.

MS. MENOTTI: Perhaps you could be more specific
in your questions, and he could give you a better
answer.

MR. BENOIT: Thank you, Maria.

Q (By Mr. Benoit) Do you have any knowledge
that the Respondents, due to the operation or
ownership of the landfill, caused any actual harm to
any water of the State of 11linois?

A No, | don't.

Q Do you have any knowledge that the
Respondents, while operating or owning the landfill,
caused any actual harm to any identifiable real
property?

A No, | don't.
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1 Q Doyou haveany knowledge regarding the

2 Respondent's ownership or operation of the landfill,

3 or that the Respondent's ownership or operation of the
4 landfill have resulted in actual harm to any

5 identifiable person?

6 A No,I dont.

7 MR.BENOIT: No further questions.

8 REDIRECT EXAMINATION

9 BY MR. GUBKIN:

10 Q Hopefully just afew more for you, Mr.

11 Smith. | will start off on some of the questions Joel
12 just finished up with. You just stated that you have
13 no knowledge as to harm of various aspects, whether
14 groundwater, surface water, real property. When you
15 say you have no knowledge, does that mean that there
16 isno harm or you just don't know whether thereis or
17 isn't?

18 A I just don't know whether thereisor isn't.

19 Itisnot in my capacity, for instance, in my job to

20 review groundwater monitoring reports. That's an
21 example. | review permit applications.

22 Q Okay. Andyou say your jobisto review

23 permit applications. Do you ever do consulting work
24 for citizens?

25 A | amnot sure what you mean by consulting
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1 work.

2 Q Wadll, Mr. Benoit earlier was asking you for

3 some estimates. | was wondering how often do you make
4 cost estimates like he was asking you about?

5 A Wereview cost estimates. We don't develop

6 cost estimates. Of course, we are in a position to

7 make decisions on whether a cost estimate is accurate
8 or not.

9 Q Okay. Whoseresponsibility would it beto

10 come up with a cost estimate for a significant

11 modification permit or anything else?

12 A Itisanengineer'scost estimate. It would

13 be aprofessional engineer.

14 Q Anddo these cost estimates vary?

15 A Certainly they vary from one landfill to

16 another, particularly herein lllinois becauseitisa
17 large state. It varies from one activity to another

18 depending upon the size of the landfill and what types
19 of wastegoinit. Thereisalot of different

20 factorsthat go into cost estimates for closure and

21 post closure.

22 Q Therefore, would it be accurate to say that

23 each cost estimate would be site specific?

24 A Yes, itwould.

25 Q Okay. Onelast question. Regarding the
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1 closure of alandfill, Mr. Benoit touched on that, is

2 Wayne Berger's landfill certified closed?

3 A No,itisnot.

4 MR. GUBKIN: Okay. No more questions. Thank

5 you.

6 MR.BENOIT: No questions.

7 HEARING OFFICER CROWLEY: There seem to be no
8 further questions for this witness. So thank you very

9 much, Mr. Smith.

10 (Thewitness left the stand.)

11 HEARING OFFICER CROWLEY': Let's go off the record
12 for aminute.

13  (Discussion off the record.)

14 HEARING OFFICER CROWLEY: Back ontherecord. We
15 aretaking alunch break. It isapproximately 12:05

16 now, and we would like to begin again at 1:00. Thank

17 you.

18  (Whereupon alunch recess was taken from 12:05

19 p.m.to1l:15p.m.)

20

21

22

23

24

25
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1 AFTERNOON SESSION

2 (August 18, 1998; 1:15 p.m.)

3 HEARING OFFICER CROWLEY: We are back on the
4 record after alunch break.

5 MS. MENOTTI: | am sorry?

6 HEARING OFFICER CROWLEY: We are back on the
7 record after alunch break.

8 MS. MENOTTI: Oh. | am sorry.

9 MR. GUBKIN: The People would like to call Kevin
10 Bryant to the stand.

11 (Whereupon the witness was sworn by the Notary
12 Public)

13 KEVIN EEBRYANT,

14 having been first duly sworn by the Notary Public,

15 saith asfollows:

16 DIRECT EXAMINATION

17 BY MR. GUBKIN:

18 Q Would you please state your name for the

19 record.

20 A KevinE. Bryant.

21 Q Mr. Bryant, could you tell usalittle bit

22 about your educational background?

23 A | haveaBachelor's of Sciencein business

24 from Eastern Illinois University with amgjor in

25 accounting.
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1 Q Whoisyour current employer?

2 A Thelllinois EPA.

3 Q Andwhat isyour occupation?

4 A My working title is accountant advanced.
5 Q How long have you been an accountant?
6 A SinceJuly of 1994.

7 Q Since July of 1994 you have been an

8 accountant with the lllinois EPA?

9 A Yes

10 Q Wereyou an accountant previously?

11 A | wasan unemployment insurance auditor for
12 employment security in which | did audits of employers
13 to make sure they met the requirements of that, the
14 unemployment insurance.

15 Q Okay. When did you start doing that?

16 A January of 1990.

17 Q Andthen you have worked with the Agency
18 since July of 1994; isthat correct?

19 A Yes

20 Q Okay. Andwhat isyour current title?

21 A Accountant advanced.

22 Q Okay. What was your position prior to

23 becoming an accountant advanced?

24 A | wasafinancial assurance auditor.

25 Q How longdid you work as afinancial
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1 assurance auditor?

2 A SinceFebruary 15th of 1998.

3 Q Andasafinancia assurance auditor, what

4 areyour duties?

5 A My dutieswereto review financial assurance,
6 that was submitted by both solid waste and hazardous
7 waste sites, in order to assure that they comply with

8 the appropriate Regulations that they were required

9 to.

10 Q Do youwork with the permit section?

11 A Yes ldo.

12 Q Asafinancial assurance auditor, what

13 documents do you review?

14 A Thereare severa documents, depending on
15 what type of financial assurance they are using.

16 Thereisaletter of credit, trust funds, certificates

17 of insurance, there is performance bonds, and thereis
18 also sitesthat are eligible to self-insure. Soin

19 that case, | review the financial statements and

20 documents that they send in to make sure that they
21 meet the requirements of self-insured.

22 Q Okay. These documentswhich you review, are
23 they onesthat the lllinois EPA generates or are they
24 from outside?

25 A No, al these documents would be generated by
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1 owner, operators in order to meet the requirements of
2 the permits.

3 Q Andwhat type of requirements do you check
4 for when you are reviewing these documents?

5 A | check -- the main things for solid waste,

6 which this caseis, is to make sure that their

7 financial assurance is adequate to the last approved
8 closure and post closure care cost estimates that

9 would bein their permits. Other thingsthat | check
10 for isunder new Regulations they have to update
11 annualy for inflation. But under this site, it isan
12 807 site, so we look for the last approved cost

13 estimate.

14 Q Okay. Areyou familiar with the Illinois EPA
15 financial assurance records for the Berger Landfill?
16 A Yes |lam.

17  Q Inwhat capacity have you become familiar
18 with them?

19 A Ididafinancia review at the request of

20 Scott Kains to determine the current status of the
21 site and the history of the financial assurance.

22 Q Didyou have an opportunity to review that
23 file before coming here for testimony today?

24 A Yes.

25 Q Okay. Couldyou tell mewhat documents you
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1 did review for the Berger Landfill?

2 A They had aletter of credit which -- well,

3 two letters of credit. The original letter of credit

4 was submitted in 1985, and then a new -- a second

5 letter of credit which was submitted in 1988. | also

6 reviewed their last supplemental permit, which had the
7 last approved closure and post closure care cost

8 estimates. And reviewing that document | discovered
9 theletter of credit, when it was in place, was not

10 substantial enough to cover that closure estimate.

11 And once it expired, they had no financial assurance
12 since October of 1994.

13  Q I believeitisinfront of you,

14 Complainant's Exhibit Number 2, which has previously
15 been admitted into evidence. Do you recognize that?
16 A Yes, | do. Itisther last approved

17 permit. Itisissued March 20th of 1992.

18 Q Okay. And thispermit, it contained

19 provisions regarding financial assurance?

20 A Yes, it did under the closure and post

21 closure care section, requirement number five.

22 Q Okay.

23 A | amsorry. Number six requires that they

24 provide financial assurance for their current cost

25 estimates for closure and post closure care in the
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1 amount of $241,950.00.
2 Q Okay. Couldyou explainalittle bit what is
3 financial assurance?
4 A Financial assuranceis arequirement that was
5 brought about to assure that solid waste -- both solid
6 waste and hazardous waste sites, were properly closed
7 and proper post closure care maintenance was performed
8 in order to assure that there was no endangerment to
9 the public health or safety, and to make sure that the
10 taxpayersof Illinois did not have to come up with the
11 money to do thisif the owner or operator walked away
12 or filed a bankruptcy or whatever reason they could
13 not properly close the site.
14 Q Okay. I just want to make sure that we cover
15 this. In this supplemental permit, what financial
16 assurance requirements apply to this landfill, to
17 Wayne Berger's landfill?
18 A Il amsorry. Could you reask that question?
19 Q Yes. Inthesupplemental permit before you,
20 | was just wondering -- you might have stated this,
21 but | want to make sure that we have it clear. What
22 financial assurance regquirements apply to this
23 particular landfill?
24 A Therearetwo requirementsthat fall under

25 financial assurance. They were required to provide
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1 financial assurance for the current cost estimate for
2 closure and post closure care which was $241,950.00.
3 That had to be submitted by July 2nd of 1992. And
4 then number six states that they shall submit a

5 revised cost estimate for closure and post closure

6 care at least every two years, with the first revised

7 cost estimate being due on December 12th of 1992.
8 Q Wasthat December 12th of 19927

9 A December 12th, 1992.

10 Q Thank you. What is the purpose of closure
11 cost estimates?

12 A ltisacost estimate to give usavalid

13 number of what it would cost to properly close the
14 landfill so that there would be no future problems
15 such asleaking or whatever.

16 Q How doesthat differ from post closure

17 estimates?

18 A Thepost closure cost estimate is usualy

19 just monitoring to make sure after it has been
20 certified closed that no additional things come upin
21 water testing, or so forth, that would require
22 additional work to be done at the site. So they have
23 to pay for groundwater monitoring.
24 Q Okay. Whoisresponsible for submitting

25 these estimates?
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1 A Theowner or operators of the site.

2 Q Okay. Sointhiscase, who would be

3 responsible for this landfill?

4 A WayneBerger.

5 Q Okay. What means are available to a landfill
6 to provide financial assurance and in what ways can
7 they provideit?

8 A Thereisaletter of credit, and they can

9 provide atrust fund, performance bond. They can
10 obtain a certificate of insurance to cover the closure
11 costs.

12 Q Okay.

13 A | can't remember if | mentioned them all.

14 Thereissix.

15 Q Okay. AndwasWayne Berger required to
16 provide information or documentation regarding closure
17 coststo his landfill?

18 A Yes Asl said on December 12th, 1992, he
19 wasrequired to file another cost estimate and then
20 under 807 they require a biannual, or every two

21 years. So on December 12th of 1994, and December 12th
22 of 1996, he had other closure cost estimates due.

23 Q Okay. Did Mr. Berger ever provide this

24 information to the lllinois EPA?

25 A Inmy record review | found no revised
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1 closure cost estimate.

2 Q DidMr. Berger ever provide information on

3 financial assurance?

4 A Heprovided the letter of creditin --

5 Q Okay.

6 A --1988, which expired October 31st of 1993.

7 HEARING OFFICER CROWLEY: Excuse me. For the
8 record, is that the document that we have accepted

9 into evidence as Respondent's Exhibit Number 18?

10 MR. GUBKIN: I amsorry. What are you referring
11 to?

12 HEARING OFFICER CROWLEY: Isthe letter of credit
13 that we are talking about here the one that we have

14 already admitted into evidence as Respondent's Exhibit
15 Number 18?

16 MR.GUBKIN: Yes itis.

17 HEARING OFFICER CROWLEY: Fine. Thank you.
18 Q (By Mr. Gubkin) Based on your review of the

19 file, has financial assurance been posted -- has there

20 been any financial assurance for Wayne Berger's

21 landfill since the expiration of the letter of credit

22 on October 31st of 19937

23 A No.

24 Q Okay. How much financia assurance was

25 provided in the letter of credit that Wayne Berger had
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1 presented originally?

2 A | believeit was $38,338.00. | am not sure.

3 | don't have the document right in front of me.

4 Q Okay.

5 (The Hearing Officer passed the document to the

6  witness.)

7 THEWITNESS: Thank you.

8 Q (By Mr. Gubkin) Does that refresh your

9 recollection?

10 A lamsorry. Itis$38,398.00.

11 Q Between the dates of March 30th, 1992 and

12 October 31st of 1994, how much financial assurance was
13 provided by Wayne Berger?

14 A Inthe amount of $38,398.00.

15 Q How much was required during that time

16 period?

17 A Twothousand -- | am sorry. $241,950.00.

18 Q DoesWayne Berger presently have financial
19 assurance of $241,950.00?

20 A No.

21 Q HasWayneBerger had any financial assurance
22 since October 31st of 19937

23 A No.

24 Q Earlier you mentioned something about having

25 to do estimates every two years; is that correct?
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1 A Yes
2 Q Inreviewing the financia assurance file for
3 Mr. Berger, did Wayne Berger submit biannual revisions

4 of cost estimates due in 19927

5 A No.

6 Q How about 19947

7 A No.

8 Q Didhesubmit them for 19967

9 A No.

10 Q When has Mr. Berger submitted cost estimates?
11 A Thelast submitted cost estimate was with the

12 March -- the supplemental permit that wasissued in

13 March of 1992.

14 Q What about Berger Waste Management? Have you
15 received any cost estimates from Berger Waste

16 Management, Incorporated?

17 A No.
18 Q Ever?
19 A No.

20 Q Okay. Mr. Bryant, what is the problem with

21 failing to comply with providing financial assurance?

22 MR.BENOIT: This has aready been asked and

23 answered.

24  HEARING OFFICER CROWLEY: One of severa that has

25 been asked and answered.
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1 MR.BENOIT: | know. It isgetting repetitive.

2 MR. GUBKIN: Sorry about that.

3 MS. MENOTTI: What did you say?

4  HEARING OFFICER CROWLEY: That was an objection
5 which | have sustained.

6 MS.MENOTTI: Okay.

7 Q (By Mr. Gubkin) Mr. Bryant, has Mr. Berger

8 gained any kind of benefit from not complying with the
9 financial assurance requirements?

10 MR.BENOIT: Objection. That callsfor an

11 opinion, and Mr. Bryant was not listed as one of the
12 opinion or expert witnesses.

13 MS. MENOTTI: The State supplemented its

14 interrogatory. Mr. Bryant took over the position of

15 financial assurance analyst in place of John Taylor.

16 Mr. Taylor was disclosed as awitness, and the State
17 subsequently notified the Respondents that Mr.

18 Bryant's testimony would be the same as what Mr.

19 Taylor's testimony would have been because he was now
20 inthat position. We notified that Mr. Bryant would
21 betaking Mr. Taylor's place on the witness list. And
22 the benefit goes to Section 42H factors that the Board
23 isrequired to consider in assessing civil penalties.

24  MR.BENOIT: | don't believe that he was

25 substituted.
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1 MS. MENOTTI: | sent aletter to the Respondent

2 stating that Mr. Taylor was no longer in the financial
3 assurance position and that Kevin Bryant was in charge
4 of thefinancial assurance, and that the witness would
5 be -- the person would be substituted. The testimony

6 would be --

7 HEARING OFFICER CROWLEY: Without getting into
8 whether |etters were sent or received, | think thisis

9 within the scope of the witness' position.

10  Could you repesat the question?

11  MR. GUBKIN: Certainly.

12 Q (By Mr. Gubkin) Mr. Bryant, the question was,
13 has Mr. Berger gained any kind of benefit from not
14 complying with the financial assurance requirements?
15 A Yes

16 Q Couldyou explainthisalittle bit?

17 A Hegained the benefit of if he would have

18 provided a letter of credit in the amount that was

19 required, from my experience aletter of credit, and
20 from review of past files, it is usually two to three

21 percent. | took amiddie number of two and a half

22 percent.

23 The benefit he would have received from taking

24 that payment, for the cost of the letter of credit

25 from histaxes, | estimated that approximately two
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1 percent of the face value of the letter of credit

2 would be what it would have cost him to maintain a
3 letter of credit for financial assurance.

4 | believe from the original letter of credit which

5 should have been amended on July 2nd, 1992 until it
6 expired in October of 1993, he was short alittle over
7 $203,000.00. Two percent of that is approximately

8 $4,100.00 ayear. It would be somewhere around

9 $8,200.00 for those two years.

10  And since the time of the letter of credit has

11 expired until the current timeisfour years, and two
12 percent of the total cost of financial assurance,

13 which was $241,950.00, if | remember right, somewhere
14 around 85 -- | mean, $4,800.00 ayear. Altogether |
15 estimate that he saved approximately $27,500.00.

16 MR. GUBKIN: Okay. Thank you, Mr. Bryant. No
17 more questions.

18 CROSS EXAMINATION

19 BY MR. BENOIT:

20 Q Canyoutell mewhenitisthat you reviewed
21 the Berger file at Scott Kains' request?

22 A Itwasreviewed approximately two weeks ago.
23  Q Canyoutel me-- well, let'sback up a

24 little bit. Again, you stated that there were six

25 ways in which someone could satisfy the financial
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1 assurance requirements. Could you restate those six
2 for me?

3 A Sure. Wewill try. Itisaletter of

4 credit, post atrust fund, a performance bond, a

5 certificate of insurance for closure, post closure

6 care, and there is a surety bond, or they could

7 self-insure. That wasthelast one. | am sorry.

8 Q Areyou -- besides sdlf-insurance -- well, do

9 you know of any landfills that provide financial

10 assurance through self insurance?

11 A Yes, | know thereis some that provide

12 assurance through self-insurance. Off the top of my
13 head | can't think of the names.

14 Q Arethesefairly large corporations?

15 A Yesitis.

16 MS. MENOTTI: Objection. Relevance. | don't
17 think it isrelevant to other corporations, how they
18 post financial assurance to how the defendant did or
19 did not.

20 MR.BENOIT: He aready answered.

21 Q (By Mr. Benoit) Can you tell me what type of
22 business issues performance bonds?

23 MR. GUBKIN: Excuseme. | couldn't hear.

24 Q (By Mr. Benoit) What type of business entity

25 would issue a performance bond?
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1

2

A Usudly it is an insurance company.

Q Do you know what factors an insurance company

3 would consider before they would issue a performance

4 bond?

5

6

MS. MENOTTI: Objection. Relevance.

MR. BENOIT: Again, the primary defense to three

7 of the countsin this case are that the Respondents

8 were financially unable to satisfy the requirements

9 that are asked in those counts.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARING OFFICER CROWLEY: Thank you. You may
answer if you know.

THE WITNESS: It would be my assumption that they
would look at the site, what has been disposed there,
the risk factors, before deciding whether they would
issue a performance bond.

Q (By Mr. Benoit) Would they consider the
income flow of the person seeking the bond?

A Yes, | am sure they would.

Q Would they consider the assets of the person
seeking the performance bond?

A Yes

MS. MENOTTI: Objection. It callsfor
speculation. This witness does not work for an
insurance company or for anyone that issues the

bonds. Thiswhole line of questioning is calling for
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1 aspeculative answer from this witness, who, from the
2 first question, | have heard that he said, yes, |

3 guessthey would, or | guess they wouldn't. So,

4 clearly, heis speculating.

5 Itisnot information that the Board should be

6 considering. If the Respondent wishes to offer

7 definitive testimony showing that that is how it would
8 go about, they could properly do so in their defense,

9 but it isimproper to do it through speculation by

10 thiswitness.

11  MR. BENOIT: I think that this witness, the

12 educational background he gave, asfar as a bachelor's
13 in business and a major in accounting, and his work
14 history, he should be qualified to offer some type of
15 opinion, as far as what financial institutions or

16 insurance companies or banks will consider when

17 issuing any one of these six types of financial

18 assurance.

19 HEARING OFFICER CROWLEY:: | asked the witness to
20 answer the questionsif he knows. It appears that
21 what we are getting is speculation in response to each
22 of these questions, so | will sustain the objection as
23 to further questions of this type.
24  MR.BENOIT: You arenot going to let him answer

25 questions of thistype?
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1 HEARING OFFICER CROWLEY: | am sorry. You may ask
2 the questions and if he knows he can answer. If he
3 does not know he can answer that.

4 Q (By Mr. Benoit) Do you understand the

5 principles of basic financing?

6 A Yes

7 Q Whenafinancia entity is determining

8 whether to make aloan, do they consider the loan

9 applicant'sincome?

10 A Yes

11 Q Do they consider the loan applicant's assets?
12 A Yes

13 Q Inthiscase, inthe Berger case, did you

14 have the opportunity to review the Respondent's

15 financial statement and income tax forms that were
16 provided to the State?

17 MS. MENOTTI: Objection asto -- first of all,

18 beyond the scope of direct. Second of all, we need
19 identification as to what tax returns or anything that
20 you arereferring to, because they are not before the
21 witness. | think it isunclear asto what you are

22 asking with regard to that. Those are my two

23 objections.

24  MR.BENOIT: | amjust asking for the facts. Did

25 hereview them or not.
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1 HEARING OFFICER CROWLEY: Can you answer?
2 THEWITNESS: Yes, | cananswer. No, | didn't

3 review hisfinancial statements.

4 Q (By Mr. Benoit) Now, your testimony is that

5 the Respondents, by not putting up the approximately

6 $241,000.00 in financial assurance saved an estimated

7 $27,500.00; is that correct?

8 A Yes

9 Q Doesthat estimate assume that they could

10 have, in fact, obtained the financial assurance if

11 they had applied for it?

12 MS. MENOTTI: Objection. Callsfor speculation on
13 the part of the witness. He has already testified

14 that he has not reviewed any assets or financial

15 documents tendered by the Respondents in discovery.
16 MR.BENOIT: That isnot my question.

17 HEARING OFFICER CROWLEY: Could you read the
18 question back, please.

19  (Whereupon the requested portion of the record was
20  read back by the Reporter.)

21  HEARING OFFICER CROWLEY: | believe the question
22 isappropriate.

23  MS MENOTTI: | amsorry. | misunderstood the
24 question.

25 THEWITNESS: Yes, it isassuming that they could
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1 obtain insurance.

2 Q (By Mr.Benoit) Soif, in fact, the

3 Respondents could not obtain the financial assurance,

4 would they have derived any benefit?

5 MS. MENOTTI: Objection. Calsfor speculation.

6 MR.BENOIT: It doesnot call for speculation.

7 MS. MENOTTI: You are asking facts that are not in
8 evidence.

9  Then | will change my objection to assuming facts

10 not in evidence. Y ou have not shown any financial

11 ability either way.

12 MR.BENOIT: | am asking him a hypothetical

13 question.

14 MS. MENOTTI: A hypothetical question calls for

15 speculation.

16 HEARING OFFICER CROWLEY: You may answer the
17 question if you can.

18 THEWITNESS: Whether the defendant refuses to do
19 it or isunableto do it, he still gains economic

20 benefit of not doing it.

21  HEARING OFFICER CROWLEY: | don't think that that
22 answer was responsive to the question. Could you read
23 the question again, please.

24 (Whereupon the requested portion of the record was

25  read back by the Reporter.)
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1 THEWITNESS: Yes.

2 Q (By Mr. Benoait) They would?

3 A Yes

4 Q Canyou explain that answer?

5 A If they were unable to obtain assurance --

6 that's arequirement that he has financial

7 assurance --

8 Q I understand that.

9 A --according totherules. Therefore,

10 whether heis providing it voluntarily or due to the
11 fact that he could not obtain it because of whatever
12 means, heisobtaining -- he is getting a benefit of
13 not having to pay for the financial assurance.

14 MR.BENOIT: Okay. Wewill go with that answer.
15 No further questions.

16 REDIRECT EXAMINATION

17 BY MR. GUBKIN:

18 Q Mr. Bryant, why didn't you review Mr.

19 Berger'sfinancial statements?
20 A Becausethat was not required. He submitted
21 aletter of credit, and had submitted nothing since
22 that letter of credit expired. The only time | would
23 have reviewed the financial statementsis if he would
24 have been trying to qualify or submit financial

25 assurance through self-insurance.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Anddid Mr. Berger try and do this?

A No.

MR. GUBKIN: No further questions.

MR. BENOIT: No questions.

HEARING OFFICER CROWLEY: Thank you, Mr. Bryant.

(The witness | eft the stand.)

HEARING OFFICER CROWLEY: Do you need a moment?

MR. GUBKIN: One moment please, yes.

MR. BENOIT: Could we bresk for five minutes?
HEARING OFFICER CROWLEY: That isfine.
(Whereupon a short recess was taken.)

HEARING OFFICER CROWLEY: After afive minute
break, we are back on the record.

All right. Does the Complainant have another

witness for us?
MR. GUBKIN: Yes, wedo. The People would like to
call SheilaWilliams to the stand, please.

(Whereupon the witness was sworn by the Notary
Public.)

SHEILA RENEWILLIAMS,
having been first duly sworn by the Notary Public,
saith as follows:

DIRECT EXAMINATION
BY MR. GUBKIN:

Q Would you please state your name for the
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1 record.

2 A SheilaRene Williams.

3 Q And, Ms. Williams, would you please tell us a
4 little bit about your educational background?

5 A | haveaBachelor of Arts Degreefrom

6 Greenville Collegein biology.

7 Q Whoisyour current employer?

8 A Thelllinois EPA.

9 Q Andhow long have you worked for the Illinois
10 EPA?

11 A Just over eight years.

12 Q Il amsorry? Over eight?

13 A Yes

14 Q Whatisyour current position there?

15 A | aman Environmental Protection Specialist.
16 Q What areyour duties?

17 A Primarily | work in the solid waste unit. |

18 inspect permitted and unpermitted facilities.

19 Q How long have you worked in that capacity?
20 A Justalittle over five years.

21 Q Approximately how many landfill inspections
22 would you say you have completed?

23 A About 20.

24  Q Haveyou had any additional training beyond

25 your Bachelor's Degree?
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1 A Yes, varioustraining courses and workshops
2 provided through the Agency.

3 Q Okay. Didthistraining include work

4 regarding the landfills?

5 A Someof itdid.

6 Q Areyou familiar with the Berger Landfill?

7 A Yes

8 Q Okay. How have you been involved in that

9 site?

10 A | haveinspected the site in the past.

11 Q Okay. What kind of records does your section
12 regularly generate and maintain?

13 A Weregulate -- | am sorry -- we generate

14 records pertaining to compliance of facilities. We
15 keep those records there. We have some at -- we keep
16 acopy at our office and then send a copy of it to the
17 Springfield office as well.

18 Q How long have you been working on Wayne
19 Berger's landfill doing inspections?
20 A | conducted the first inspection in June of
21 1993.
22 Q Yousad your first inspection was in June of
23 19937
24 A Yes.

25 Q Couldyou, for the record, describe what the
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1 Berger landfill islike?

2 A Presently, or | mean -- it was a permitted

3 landfill that accepted municipal waste, if that's what

4 you mean.

5 Q Couldyoutel usalittle bit about how big

6 isthelandfill and whereisit located, some general

7 information?

8 A Itisnear Noble Illinois. | believe the

9 origina application said it would be approximately 30
10 acres. | don't know that it ever grew to that size,

11 though.

12 MR. GUBKIN: Okay. May the record reflect that |
13 am now showing to opposing Counsel what has been
14 previously marked as People's Exhibit Number 5.

15 MR.BENOIT: Isthat one of those that we

16 dtipulated to that had an R number to it?

17 MR. GUBKIN: Yes, it would be the same one except
18 that thisis an original with the pictures within it.

19 MR.BENOIT: Okay.

20 HEARING OFFICER CROWLEY: | am sorry? Itisthe
21 same as Exhibit Number --

22  MR.BENOIT: | believeit would be --

23 HEARING OFFICER CROWLEY: R28.

24  MR.BENOIT: Yes, R28.

25 HEARING OFFICER CROWLEY: Okay. Fine.
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5

6

MR. GUBKIN: May | approach the witness?

HEARING OFFICER CROWLEY: Yes.

MR. GUBKIN: Thank you.

(Ms. Menotti and Mr. Gubkin confer briefly.)

HEARING OFFICER CROWLEY: Do you need a moment?

MS. MENOTTI: No. We were just discussing whether

7 or not since this exhibit -- we stipulated to this

8 exhibit -- whether or not we can ask the Respondent

9 whether or not they will stipulate to this, for the

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

record, being an accurate copy with the original
photographs, and admitted directly into evidence or we
can go through and lay the foundation. We were
thinking it might save time if we stipulate to the
inspection report.

MR. BENOIT: Can | just flip through it rea
quick?

HEARING OFFICER CROWLEY: Sure.

MR. BENOIT: | am willing to move things along.

HEARING OFFICER CROWLEY: | appreciate everyone's
attempt to move this along, particularly since the
stipulation that the People made to what we accepted
as Respondent's Exhibit Number 28 was with the
exception of the copies of the photographs.

MR. BENOIT: Exactly.

MR. GUBKIN: For the record, you might want to do
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1 that for the other two inspections, which would be

2 People's Exhibit 6 and 7. Those would be the April

3 18, 1994 inspection and the --

4

HEARING OFFICER CROWLEY: Let's take five minutes

5 and let this comparison be made.

6  (Whereupon a short recess was taken.)

7 HEARING OFFICER CROWLEY: Back on the record.

8 MR. GUBKIN: Arethese now admitted into

9 evidence?

10 HEARING OFFICER CROWLEY: | am not sure we had
11 that all on the record. People's Exhibit Number 5is

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the same as what we had previously marked as

Respondent's Exhibit Number 28, but with the original
photographs, correct?

MR. GUBKIN: Correct.

HEARING OFFICER CROWLEY: Okay. What else did you
have?

MR. GUBKIN: People's Exhibit Number 6 which is
the April 18th, 1994 inspection, but with origina

photographs. Then the same thing in regard to
People's Exhibit Number 7, which is the August 25th,
1995 inspection.

HEARING OFFICER CROWLEY: Okay. So People's
Exhibit Number 6 is the original of what we had

previously marked as Respondent's Exhibit Number 33.
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1 And Peopl€e's 7 iswhat we had previously marked as
2 Exhibit Number 38; isthat right?

3 MR.BENOIT: That's correct.

4  HEARING OFFICER CROWLEY: Okay. Fine. You moved
5 them, and we are admitting those original copiesinto
6 evidence.

7  (Whereupon said documents were admitted into

8  evidence as Peopl€e's Exhibits 5, 6 and 7 as of

9 thisdate)

10 MR. GUBKIN: Thank you, Ms. Hearing Officer.
11  Q (By Mr. Gubkin) Okay. Now that you have
12 those three inspections before you, | would like to
13 takethem one at atime. If we could first go to the
14 June 24th, 1993 investigation. During that time was
15 Wayne Berger accepting waste?

16 A Yes hewas.

17 Q Okay.

18 HEARING OFFICER CROWLEY: Again, we are looking at
19 People's Exhibit Number 5.

20 MR.GUBKIN: Yes. Thank you.

21 Q (By Mr. Gubkin) During your inspection on
22 June 24th of 1993, do you recall making any site

23 observations?

24 A Yes

25 Q Okay. Couldyou tell usalittle bit about
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1 what they were?

2 A Some of the apparent violations that were

3 observed was that the trenches were not being filled

4 in sequential order. There was inadequate spreading
5 and compacting of waste. Uncovered refuse had been
6 left from the day before. There was an inadequate

7 depth of daily cover over the waste.

8 MR.BENOIT: | am going to move to strike any

9 answer involving the not filling the trenchesin

10 sequence. It isnot acharge here, and it is not

11 relevant.

12 HEARING OFFICER CROWLEY: And why isthat?
13 MR.BENOIT: Itisnot charged in the complaint.
14 1t is not included in the complaint.

15 MS MENOTTI: Theviolations that are listed, and
16 may not be specificaly listed on the complaint, go to
17 show the way that the landfill was or was not

18 maintained. It goes to the due diligence and the rest
19 of the 42H factors, which the Board is required to

20 consider under the Environmental Protection Act. So
21 part of what isin the report goes directly back to

22 dllegations of the complaint. Therest of it goesto

23 the operation, maintenance, due diligence, and

24 everything of the violator in maintaining the landfill

25 and doing what he was required to do under Illinois
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1 law.

2 HEARING OFFICER CROWLEY: The document speaks for
3 itself. We can strike that portion of the oral

4 testimony that is not covered by the complaint.

5 Q (ByMr. Gubkin) Okay. Ms. Williams, you had
6 mentioned adequate spreading and compacting and

7 problems with uncovered refuse and inadequate cover.
8 Were there other things that you wanted to say that

9 you had observed as well before?

10 A Therewaslitter in the areas of the site,

11 and | had also marked that they did not have the

12 proper financial assurance documents.

13 Q Okay. | would like to go and take those one
14 at atime. Let'ssee. Thefirst thing that we are

15 ableto talk about that you had mentioned was

16 inadequate spreading and compacting. Could you talk a
17 little bit about that? What did you see that day?

18 A Asl recal, there were two areas of waste.

19 They were not -- they were in different areas of the
20 landfill. The areathat was not receiving waste that
21 day had different materials that were expanded in

22 their original manner, such as | believe there were
23 boxes and things like plastic jugs that had not been
24 compacted. It was obvious that they had not been

25 compacted.
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1 Q Didyoudocument that in your inspection

2 report?

3 A |believeso. Let metakealook here.

4 Q How wasit documented?

5 A Inthenarrative.

6 Q Okay. Wasitinthereinany other way? In

7 the pictures?

8

A Thereisachecklist that goes with the

9 inspection reports that lists the various violations

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to look for when doing an inspection. It wasin
there.

Q Arethere any pictures that would show --

A Yes, thereare.

Q --theproblems? Could you please point out,
and | believe on thereit is stated that the pictures
are numbered. If you could identify that for the
record, what would show it?

A Yes. Inphoto -- or actually roll M645,
photo number two, if you look closely, there is a box
that has obviously not been compacted.

HEARING OFFICER CROWLEY: Excuse me. Whereis
that located in the photo? The middle of the photo?
The upper left?

THE WITNESS: It istowards the upper left of the

center, slightly upper left of center. Then there are
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1 other materials that appear like they would compact.
2 Thereis also another box in the central portion of

3 the photo to the right. There is some yellow, what

4 appearsto be yellow plastic bottles that are in their
5 original form.

6 Q (ByMr. Gubkin) Okay. Any other pictures
7 that would point out that especialy well or is that

8 it?

9 A Yes photo M645 -- | am sorry. That isroll
10 M#645, photo number four, there are, again, what

11 appearsto be yellow oil bottles as well as pop

12 bottles that are till expanded, completely expanded.
13 And those are spread across just the central line of
14 the photo. In the upper right of that photo is

15 another box that isin its original shape.

16 Q Okay. Thank you, Ms. Williams. Could you
17 tell uswhat is the problem with not spreading and
18 compacting properly?

19 A Whenwasteisnot spread and compacted

20 properly it can -- it will -- you will have air

21 pocketsin the waste, and then when it comes time to
22 cover the material with soil it will eventually kind
23 of droop down in the earth, in the terrain, it will,

24 and that will cause cracks and erosion of the cover.

25 Q Okay. Another thing that you had mentioned
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1 was uncovered refuse?

2 A Uh-huh.

3 Q What arethe potential problems related to
4 that violation?

5 A If refuseisnot covered, you are going to

6 likely have prablems with windblown litter, possibly

7 vectors being attracted to it.

8 Q | amgoing to stop you there for a second.

9 Could you explain, for the record, what is a vector?
10 A A vector can be avariety of animals, such as
11 birds or rodents or insects, that are capable of
12 transmitting either directly or indirectly diseasesto
13 humans or an animal host.

14 Q Okay. And asto litter, you stated that

15 Berger did, in fact -- you did observe litter that

16 day?

17 A Yes, windblown litter.

18 Q What'sthe importance of daily cover?

19 A Again, if you don't have daily cover then you
20 have -- you run the risk of having windblown litter,
21 bad odors, attracting vectors.

22 Q Okay. | would like to move on to another
23 inspection report.

24  HEARING OFFICER CROWLEY: Just one moment,

25 please. | want to take a quick look before we move on
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1 to other subject matter.

2 (TheHearing Officer reviewed document.)

3 HEARING OFFICER CROWLEY: Okay. Thank you.
4 Q (By Mr. Gubkin) I would like to direct your

5 attention now to State's Exhibit Number 6. | believe

6 that'sthe April 18th, 1994 report, the inspection

7 report.

8 A Uh-huh

9 Q Youweretheinspector for thisreport; is

10 that correct?

117 A Yes

12 Q Okay. And was Mr. Berger accepting waste on
13 this day?

14 A No, not to my knowledge.

15 Q Okay. Doyou recal making any site

16 observations on your 18th inspection?

17 A Yes. | observed that -- what appeared as if

18 aportion of the landfill that was beyond the

19 permitted area had been filled with waste. | also
20 observed that there were five areas where leachate was
21 bubbling up from the surface of the soil --
22 Q Okay.
23 A --of theground.
24 Q Couldyou explain what leachate is?

25 MR.BENOIT: | am going to move to strike this
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

line of questioning. Again, thisis not included in
the complaint.

MR. GUBKIN: Are you talking about leachate not
being included?

MR. BENOIT: Yes, leachate.

MR. GUBKIN: We, again, would say that thisis one
of the things that goes to the 42H factors. Also we
believe that Ms. Williams' testimony will show that
leachate is derived from other problems which were

part of the complaint, and so it goes as evidence

towards those, even though leachate itself might not

have been put in the complaint.

HEARING OFFICER CROWLEY: | will alow the
guestion.

MR. BENOIT: Excuse me?

HEARING OFFICER CROWLEY: | will alow the
guestion.

Q (By Mr. Gubkin) Could you please explain what
leachate is?

A Basically leachate is what you get when
liquids, even such as rain water, comes in contact
with the waste. It isthe liquid that results from
that.

Q Okay. And what doesit indicate when there
is leachate at a landfill?

107

KEEFE REPORTING COMPANY
Belleville, Illinois



1 A |Ifitisobservable, then, asit was on that
2 day, apparently the cap or the covering in the

3 landfill isn't sufficient to contain the contents of
4 the landfill.

5 Q Ifthereisleachate at alandfill, what is
6 the problem with that?

7 A ltcan--itcouldvary. It couldbe

8 hazardous material and nonhazardous material, even

9 though it is a nonhazardous landfill there is that
10 potential for that to be there. And then thereis --
11 it could cause problems should it run off site, run
12 into waterways, seep through the ground, and

13 contaminate groundwater.

14 Q Okay. The other thing that you had mentioned

15 marking on your inspection report was filling beyond

16 the permitted area. Could you please tell us how far

17 beyond the permitted area was Mr. Berger?
18 A | edtimated that it had gone about 70 feet

19 further south of the permitted boundary.

20 Q Okay. Whileyou were doing your inspection,

21 how did you know that Mr. Berger had gone beyond his

22 boundary?

23 A Thereisareport, and it is caled the soils

24 and hydrogeol ogic investigation and recommended

25 groundwater monitoring system report, which was
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1 prepared on behalf of Mr. Berger. And that includes a
2 map which shows that the permitted boundary of the

3 landfill isdirectly west of, but no further south of,

4 monitoring well G107. And that area went further

5 south, approximately 70 feet south of monitoring well
6 G107.

7 Q Okay. Thank you. Are those boundaries shown
8 in the report, in the investigation report that you

9 have?

10 A lincluded acopy of that map in this

11 inspection report, and it does indicate it on here.

12 MR. GUBKIN: May | approach the witness?

13 HEARING OFFICER CROWLEY: Yes.

14 Q (By Mr. Gubkin) I am going to hand you this
15 green highlighter. | was wondering if you could mark
16 on the map there where monitoring well G107 is?

17 A Okay. (Witness complied.)

18 Q And about where -- | will give you this blue
19 highlighter, and if you could mark the area where Mr.
20 Berger had filled beyond the permitted area, a rough
21 idea?

22 A Roughly (Witness complied.)

23 Q Okay.

24  MR.BENOIT: May | approach the witness and see

25 what sheis marking?
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARING OFFICER CROWLEY: Yes. And could you
please initial those marks either in pen or --

Q (By Mr. Gubkin) Let me give you a pen.

A Thanks. (Witness complied.)

Q Okay. Let'smove on now to your fina
inspection report that we have there, Exhibit Number
7. That's the August 25th, 1995 inspection report?

A Uh-huh.

Q Do you recal making any site observations
during this 1995 inspection?

A Yes

Q Okay.

A | noticed that vegetation had started to grow
over parts of the landfill. It appeared asif the
areathat had gone beyond the permitted boundary
remained. | noticed that the roads there were
inadequate. | was not able to drive my vehicle on the
roads on the landfill.

This was more of, | guess, an in-house part of
that was to check our files to find out when the last
quarterly monitoring reports for the groundwater had
been received, and those were not on schedule, and
that the financial assurance documents were not
up-to-date.

Q Thank you. Again, | would like to take those
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1 oneat atime. Inregardsto filling beyond the

2 permitted area --

3 A Uh-huh

4 Q --wasthisthe same asin the previous

5 inspection or were there other areas as well?

6 A Itwasthesamearea

7 Q Okay. What work on the landfill did it

8 appear that Mr. Berger had undertaken to correct the
9 past violations that you had marked?

10 A | did not observe any leachate seeps as | had
11 previously. It was not noted as a violation before,

12 but I noticed that he had vegetated alot of the

13 landfill.

14 Q Okay. Thisinspection report that you did,

15 did you go and do afull inspection -- maybe | should
16 back up alittle bit. Generally when you went to do
17 an inspection of the landfill, was it normally custom
18 for you to walk around, or did you do a drive by? How
19 did you do your abservation to do these inspections?
20 A Typicaly | would -- it varied. It varies.

21 There were -- | note on the initial one | inspected

22 the monitoring well to see what kind of shape they
23 werein. | try to observe any cracks or erosion in

24 the covering of the landfill to determine if waste was

25 being accepted and, if so, what violations might be
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1 involved with that, how they are filling.

2 Q Duringthis 1995, August 25, 1995 inspection,
3 did you do an inspection as you would normally do?
4 A |didnot check out al of the monitoring

5 wells, and because the vegetation was so high and

6 thick it was not feasible to look over the surface of

7 thelandfill completely. However, there were some

8 areaswhere it was apparent, such as| believe it was
9 thisone, where the area where the -- where it had

10 gone beyond the permitted boundary, that was

11 apparent. Likel said, the inadequate road, that was
12 obvious.

13 Q Okay. Moving on to the groundwater

14 monitoring, you mentioned a problem with that?

15 A What | checked were our files that we have.
16 Wereceive those analysis at our office just so we

17 have acopy of it. | don't review those records

18 except to -- because | have a checklist to fill out

19 and it has that on there, and it addresses failure to
20 monitor things such as gas and water. | had checked
21 our records and determined that they had not at least
22 sent us copies of that information, which would
23 indicate that they had not monitored that information.
24 Q Couldyou explainfor uswhat isthe

25 dignificance of Mr. Berger not doing groundwater
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1 monitoring, from an inspector's point of view?

2 A Okay. Firstof al, that is not typically my

3 background, groundwater. But it would --

4 MR.BENOIT: | angoingto object. Thiscallsfor

5 an opinion and she just stated that she doesn't have

6 the background to offer the opinion.

7  (Ms. Menotti and Mr. Gubkin confer briefly.)

8 HEARING OFFICER CROWLEY: Isthere any response?
9 MS. MENOTTI: | believe her answers indicated that
10 she doesn't evaluate the analytical results of

11 groundwater monitoring. It isin the checklist, and

12 she has marked it. It is her inspection report. |

13 think she could competently testify as to why she

14 checked that violation, and what the reason is for

15 monitoring or not for monitoring. Her experienceis
16 not as ageologist but as an inspector, and thisis

17 included in her report.

18 HEARING OFFICER CROWLEY: | am going to sustain
19 the objection to the question as posed.

20  Youmay try to rephrase.

21 Q (By Mr. Gubkin) When you do your inspections,
22 you have mentioned that you look for things such as
23 improper cover. You look for leachate, and you look
24 for improper compacting. What is the reason for

25 looking for those types of problems?
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1 A Because--well, dl that is--itisinthe

2 permit and there are reasons for the information that

3 apermit requires certain ways that things are

4 handled, the way that it is operated. It would help

5 usto determine if there are currently problems at the

6 landfill or if they might occur in the future to help

7 uslook for those.

8 Q Inyour 1995 inspection report -- sorry if |

9 am jumping around alittle -- but you mentioned

10 something about problems with vegetation in the road.
11 Arethere any pictures and whatnot that depict this

12 especialy well?

13 A Itwasnot -- theonly areathat | had

14 problems with vegetation was on the roads. It made it
15 difficult to get around to the site and to get to

16 different areas and it would also make it difficult

17 for someone else to do the same.

18 Q Isthere anything within your inspection

19 report, pictures or whatnot, that point that out well?
20 A Yes

21 Q Couldyou for the record, please state which

22 pictures those would be?

23 HEARING OFFICER CROWLEY: You arelooking at
24 Exhibit 7?

25 MR. GUBKIN: Yes, Exhibit 7, the August 25th, 1995
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1 report.

2 THEWITNESS: Roll M1054, photo humber four and
3 photo number five, both indicate that vegetation was

4 significantly high on the roadways. Those are the two

5 that showed that.

6 MR. GUBKIN: Okay. Thank you. No more questions.
7 CROSS EXAMINATION

8 BY MR. BENOIT:

9 Q Didyou bring with you today the Agency file

10 pursuant to this notice?

11 A | don't believel have seen that notice. |

12 have brought with me some -- | have brought with me
13 portions of thefile.

14 MR.BENOIT: Maybe you brought what | am looking
15 for.

16 HEARING OFFICER CROWLEY: | am sorry. | didn't
17 hear the part when you --

18 MR. BENOIT: Maybe she brought what | am looking
19 for today or maybe somebody hasiit.

20 Q (By Mr. Benoit) Y ou mentioned soils and a

21 hydro -- arecommended groundwater monitoring report
22 or something. | think that's where you got the map

23 that is attached to your inspection reports. Do you

24 havethat?

25 A | would haveto check. | am not sure.
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1 Q Isit--

2 MS. MENOTTI: Which inspection report and which
3 map are you talking about?

4 Q (By Mr.Benoit) Can you identify for me which
5 onel am talking about? Y ou read it off when you were
6 talking about the first inspection report. | think

7 you referred to where you got that map.

8 A Itisout of the April 18th, 1994 inspection

9 report.

10 Q Okay.

11 A AndlI referred to it as the soils and

12 hydrogeologic investigation and recommended

13 groundwater monitoring system report.

14 Q | waswondering if you had that map?

15 A Do you want meto check?

16 Q Yes, if youcould.

17  MS MENOTTI: Could we have the record reflect
18 that Ms. Williams brought the file that she keepsin

19 her custody in the Marion regional office and that's

20 thefile that we will check to seeif thereisafull

21 copy of the map that isincluded in the inspection

22 report.

23 HEARING OFFICER CROWLEY: That isreflected in the
24 record. We are pausing for a minute here.

25  (Whereupon a short recess was taken.)
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1 HEARING OFFICER CROWLEY: Okay. We are back on the
2 record.

3  Ms Menotti.

4 MS MENOTTI: Thank you, Ms. Hearing Officer. The
5 State has reviewed Ms. Williams file that she brought
6 with her from the Marion regional office, which isthe
7 file that she keeps as an inspector in order to keep

8 thefile current and updated, and that she relies on

9 in doing her inspections. What we have in that file

10 are maps of the landfill. They appear to be

11 development maps which were submitted by the

12 Respondent to the EPA.

13  Asfar asthey relate to Exhibit Number 6, the two
14 maps are incorporated therein as part of Ms. Williams
15 inspection report. They are maps that are similar but
16 not exact. The originals would be kept in

17 Springfield, in the division file. Some of that

18 information is kept on microfilm as part of the

19 Agency's administrative record keeping procedures.

20  Theonething that we can say is that the maps

21 that are included herein, that we don't have complete
22 hig copies of, were submitted to the Agency by the

23 Respondent. So the Respondent should have some sort
24 of copiesof these in their possession. If we can

25 determine that it is the same map, the State will not
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1 object to the Respondent asking questions, if they can
2 produce their copy of the map right here while Ms.

3 Williams is testifying.

4 MR.BENOIT: Okay. Arewe ready to proceed?

5 Q (By Mr. Benoit) Which IEPA office do you work
6 out of?

7 A TheMarion office.

8 Q TheMarion office?

9 A Uh-huh

10 Q What didyou do to prepare for your testimony
11 here today?

12 A | reviewed some of our files and spoke with
13 Maria Menotti and Josh Gubkin.

14 Q Whenyou say some of your files, can you be a
15 little more specific as to what you reviewed?

16 A | glanced through the permit file and | went
17 through portions of thefield file. That isthe one

18 that contained the inspections that | did and |

19 reviewed those.

20 Q Isthefieldfilewhat Mariajust referred to

21 asyour persond file that you use?

22 A That would be part of it.

23 Q Aretheretwo setsof files kept at the

24 Marion office, one for you and one for the office?

25 A No,thereisjust onefile and that's the
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1 officefiles.

2 Q
3 A
4 Q
5 A

Who is your supervisor?
Gary Stedl.
How long has he been your supervisor?

Just over fiveyears. Well, | did have

6 another supervisor for a short time before he became

7 my supervisor, but about five years.

8 Q

Was he your supervisor at al times that you

9 made inspections of the Berger Landfill?

10 A

| believe during my first inspection, during

11 June of 1993, Leonard Hopkins was my supervisor.

12 Q For the remaining inspections that you

13 conducted, was Gary Steel your inspector -- or your

14 supervisor?

15 A

| believe so.

16 Q How many landfills are you assigned to

17 inspect?

18 A They are not assigned specifically. We have

19 inspectors that we -- it varies. If one inspector

20 inspects alandfill and then he or she might do afew

21 inspections and possibly, if job duties change,

22 someone else might start inspecting a landfill.

23 Q

| am talking about the Marion office policy

24 between June 24th, 1993 and August 25th, 1995, there

25 was no policy to assign a certain inspector to a
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1 certain landfill?

2 A |ldon'tbedieveso. My duties are primarily

3 asasolid waste inspector, so | would most likely be

4 theinspector for that. That is not to say that

5 someone else might do an inspection at a landfill,

6 although | was the inspector between those -- a those
7 times.

8 Q What do your duties include beside inspecting
9 landfills?

10 A I respondto complaints. | inspect alot of

11 unpermitted landfills and open dumps. Those would be
12 my primary duties.

13 Q What equipment do you bring along when you
14 inspect alandfill?

15 A Typicaly | have aclipboard with note pad

16 and a pen, acamera, my boots, bug spray, and that's
17 about it.

18 Q Do you bring anything to make measurements
19 with?

20 A No, | don't. I dousualy have atape

21 measure with me, but | usually pace off areas.

22 Q Now, from your past experience inspecting the
23 Berger Landfill, are you familiar with what it looks
24 like?

25 A Forthe most part.
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1 Q Isthelasttimethat you were out to the

2 Berger Landfill August 25th, 19957

3 A Yes

4 Q What didthe -- why don't you just describe

5 thelandfill at that time?

6 A Asl sad earlier, the roads had heavy

7 vegetation over them, and made it difficult to get

8 around. There was vegetation covering alot of the
9 landfill. | believe there was a monitoring well G107.
10 Q Okay. | guesswhat | amlooking foris-- 1
11 am trying to give the Board a general idea of what
12 thislandfill lookslike. Isthisalandfill -- what

13 isthe elevation, the top elevation of the landfill?

14 A Idon't know what itis.

15 Q Thisisatrench type landfill?

16 A Trencheswere used for -- to put waste in.

17 Q Canyou describeto the Board what atrench
18 would look like when it was filled? In your

19 description assume that the land is flat around it and
20 thenitisfilled. | mean, doesit mound up, you

21 know, ten feet?

22 A Idont know how much. It would depend on
23 how much waste was put in there. And then you should
24 have two feet of compacted soil on top of that.

25 Q I amaskingwhat did it look like on August
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1 25th, 1995?

2

A Okay. Therewere afew areasthat it was

3 apparent that it had been mounded.

4

Q Okay. Doesthislandfill more resemble a

5 pasture or amountain?

6

7

A | would say arolling pasture.

Q Andif you weredriving by this landfill on

8 August 25th, 1995, and looked out into it, would the

9 normal person assume it is a pasture?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. MENOTTI: Objection. Callsfor speculation.
He hasn't established personal knowledge. Assumes
facts not in evidence.

Q (By Mr. Benoit) If you didn't know it was a
landfill, and you were driving by this landfill, what
would you think it was?

MS. MENOTTI: Objection. Callsfor speculation
and it is asking the witness about facts that are not

in evidence. It isalso asking the witness to

disregard knowledge that she has, and presume that she
isin someone else's position. It isimproper
questioning.

HEARING OFFICER CROWLEY: | am going to sustain
the objection.

MR. BENOIT: Okay.

Q (By Mr. Benoit) Isn't it true that your
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1 office inspected the Berger Landfill on September

2 21st, 1982, and did not inspect it again until

3 February 17, 1988?

4 A | would haveto review thefiles.

5 MR. GUBKIN: Excuse me. | am sorry. What were
6 those dates?

7 MR.BENOIT: Thefirst date was September 21st,

8 1982, and then the next date was February 17th of

9 1988.

10 MR. GUBKIN: Thank you.

11  MS. MENOTTI: Objection. Relevance.

12 HEARING OFFICER CROWLEY: Any response?
13 MR.BENOIT: | think it isrelevant as far asthe
14 frequency of inspections. It shows the concerns that
15 the Agency might have had about this landfill.

16 HEARING OFFICER CROWLEY: It isoutside the period
17 of the complaint, so | will sustain the objection.

18 Q (By Mr. Benoit) How many times has the

19 landfill been inspected between September of 1992 and
20 August of 1995?

21 A | don't know.

22 Q Wouldyou believe five times?

23 A | would haveto check thefile.

24 Do you want to check your file?

> O

25 | was not even at the Marion office until May
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1 of 1993. | don't know off the top of my head when it

2 wasinspected prior to that.

3 Q Okay. Now, you have reviewed the Marion
4 file?

5 A | havegonethrough it, yes.

6 Q Andthat file containsall the inspection

7 reports?

8 A Tothebest of my knowledge.

9 Q Now,the Attorney General has asked you
10 questions regarding Counts 3, 4 and 5 of the first

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

amended complaint. | am going to just follow-up on
those questions. Count 3, just to refresh your

memory, generally involves litter compaction and cover
problems. And that's based on the inspection you
conducted on June 24th, 1993; is that correct?

A | believe so.

Q Now, without having reviewed your inspection
report, would you even recall this inspection
conducted over five years ago?

A Yes

MS. MENOTTI: Objection. Relevance. It is past
recollection recorded. Whether or not she would
independently remember it, asks her to speculate and
pretend that she had not prepared for her testimony

and had not reviewed the file in the course of her
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1 duties at the Illinois EPA.

2 MR.BENOIT: I justthinksit goesto her

3 credibility.

4  HEARING OFFICER CROWLEY: Weéll, she had aready
5 answered the question, and the answer was yes before
6 the objection was interposed.

7 Q (By Mr. Benoit) So you remember that

8 inspection?

9 A | probably wouldn't be able to remember the
10 date, but | remember it especially since it was my
11 first one. | remember going there.

12 Q Okay. Andwho directed you to make this
13 inspection?

14 A Itwaseither Leonard Hopkins or Gary Steel.
15 Q Why did they direct you to make this

16 inspection?

17 A | suppose because they thought it needed to
18 beinspected. | don't know what they were thinking
19 gpecifically.

20 Q Butthey did direct you to make this

21 inspection?

22 A | bedieveso.

23  Q Why isitthat four inspectors were sent out
24 toinspect alandfill of this size?

25 A Therewereactualy three inspectors. One of
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1 them was Bart Hagsten (spelled phonetically) and he
2 was asummer intern. And then there were three

3 inspectors. The other two were inspectors that had

4 been to the landfill before, and they were there to

5 familiarize me -- to help me become familiar with that
6 specific landfill.

7 MR.BENOIT: | am going to hand the exhibit,

8 Exhibit R25, to the witness, which isamemo dated --
9 MS.MENOTTI: Canyou speak up so we can hear
10 you? Your voice doesn't carry.

11 MR.BENOIT: Okay. | am going to hand the witness
12 Exhibit R25. ItisaMarch 25th memo, a March 25th,
13 1993 memo to Bernie Jern, Division of Legal Counsel,
14 from John Taylor, Bureau of Land.

15 Q (By Mr. Benoit) Isthat document included in
16 your files at the Marion office?

17 A lwouldassumeitis. | don't know that for

18 afact.

19 Q Doyou seeat the bottom of the document?

20 A That'swhy | amassuming it is, yes.

21 Q Doyou rely onthe documentsin your filesin
22 the normal course of carrying out your duties?

23 MS MENOTTI: Could you speak up, please?

24 Q (By Mr. Benoit) Do you rely on the documents

25 inyour filein the normal course of performing your
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1 duties as an inspector?

2 A Yes

3 Q Thosefilesarekept in the normal course of

4 business?

5 A Yes

6 MS.BENOIT: | am going to move to have that

7 admitted.

8 HEARING OFFICER CROWLEY: Canl seeit?

9 MR.BENOIT: Sure.

10 MS. MENOTTI: | have an objection to the admission
11 of that document into evidence. First of al, he has

12

13

14

15

16

17

18

19

20

21

22

23

24

25

not established that this witness relied upon it. He
has not laid proper foundation for the admission of
it. He has not laid the foundation for who generated
it. And he has not established that it is otherwise
relevant to this witness' testimony.

MR. BENOIT: | am just looking at the rules
governing these Board hearings. The Hearing Officer
may receive evidence which is material, relevant and
would be relied upon by a reasonably prudent person in
the conduct of serious affairs. Sherelies on her

files. Sheindicates it was received by the Marion

office. She already testified that there is only one
file. 1tisnot like her file and somebody else's
file.
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1 HEARING OFFICER CROWLEY: Thank you. Section
2 103.208, admission of business recordsin evidence,

3 would aso lead me to admit this document which isa
4 document on Illinois EPA letterhead, which appears to
5 be an internal memorandum which was copied to the

6 division file and to the Marion region file.

7  Sowewill accept into evidence Respondent's

8 Exhibit Number 25.

9  (Whereupon said document was admitted into

10 evidence as Respondent's Exhibit 25 as of this

11 date)

12 MR.BENOIT: Canl giveit back to the witness to
13 look at for a second?

14  (Document passed to the witness.)

15 Q (By Mr. Benoit) Now, your supervisor at that
16 time, either Leonard Hopkins or Gary Steel, did not
17 direct you to go out to the landfill as aresult of

18 your office receiving that memo, did they?

19 A [Idon't know.

20 MS MENOTTI: Objection. He has not established
21 the witness personal knowledge. The witness cannot
22 testify to what someone else was thinking.

23 HEARING OFFICER CROWLEY: She has already answered
24 the question. She has said she doesn't know.

25 Q (By Mr. Benoit) What does Exhibit Number 25
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1 refer to or what is the general gist of that memo?

2 A Itlookslikeit states that the Berger

3 Landfill has failed to provide certain financial

4 information or financial assurance, and has failed to

5 provide the current cost estimate, as required.

6 Q Beforeyou ventured out on your inspection of

7 June 24th of 1993, it is your testimony that you

8 didn't know anything about that exhibit; is that

9 right?

10 A [ldontrecalif | knew about it or not.

11 MR.BENOIT: Okay. | am going to next show her
12 26A, which iswhat we talked about stipulating to, and
13 you say no because --

14 MS. MENOTTI: It has been marked by someone prior
15 to being entered into evidence.

16 MR.BENOIT: Right. | am going to get a new copy
17 and have it introduced by Wayne Berger and --

18 MS MENOTTI: Itisstill marked up.

19 MR.BENOIT: No, I am just showing you what | am
20 going to show her now. | realize that you aobject to

21 it.

22 MS MENOTTI: Canl have acopy, please?

23 MR.BENOIT: | don't have any copies. That iswhy
24 this note says no copies.

25 MS MENOTTI: I don't know what your writing
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1 means. | presume a copy will be made available?

2 MR.BENOIT: If I canfind acopier. | am going
3 to show the witness what | have marked as Exhibit

4 R26A. ItisaJdune 1st, 1993 enforcement notice

5 letter sent to Mr. Berger by Joe Sabota (spelled

6 phonetically) General Counsel, Division of Legal

7 Counsel at the IEPA. It is atwo-page document.

8 Q (By Mr. Benoit) Do you recognize that

9 document?

10 A Tothedegreethatitisaform letter on

11 Agency stationery. | imagineif itisin our files

12 that | have reviewed it before.

13 Q Didyou have knowledge of that document
14 before you went out on your inspection on June 24th,
15 19937

16 A [Idon'trecall.

17 Q Allright. Now, other than what you

18 testified to earlier to my questions, did anybody give
19 you any reason as to the purpose behind the June 24th,
20 1993 inspection?

21 A | don't remember.

22 Q Okay. Now, you till have all of the

23 inspection reports before you?

24 A Yes

25 Q Okay. Now, on June 24th, 1993, you arrived
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1 at the landfill at 9:50 am.; isthat correct?

2 A That'swhat it says.

3 Q Il amnotasking what it says. Isthat

4 correct?

5 A | amassuming that is correct since that is

6 what it says.

7 Q Okay. What was going on when you arrived at
8 the landfill?

9 A Thenarrative reflects that Mr. Westbrook and
10 | and one of the other inspectors spoke with Mr.

11 Berger to let him know that --

12 Q Do you recall speaking with Mr. Berger?

13 A Not at that time.

14 Q Okay. Goon.

15 A Tolet him know that we were going to conduct
16 an inspection.

17 Q WasMr. Berger hostile to you in any way at
18 that time?

19 A Notthat I recal.

20 Q Atthat timethelandfill was operating; is

21 that correct?

2 A Yes

23 Q And]I think the report states, doesit not,

24 that the areas not being worked were in good

25 condition?
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1 A Let'ssee. Yes Appearsto beingood

2 condition.

3 Q You had no trouble driving down the landfill
4 road at that time?

5 A |dontbelieve so.

6 Q Doyourecall having any trouble driving down
7 thelandfill road?

8 A No.

9 Q Didyou drive down the landfill road?

10 A [lwasinavehicle. | don't know if | was

11 the onedriving, but | wasin avehicle driving around
12 the landfill.

13 Q Look at the pictures that are attached. It

14 ispicture number nine. You see avehiclein that

15 picture. Isthat the vehicle that the inspectors were
16 in?

17 A Yes

18 Q Wereyou driving that vehicle?

19 A I don't remember if | wasdriving or not.

20 Q Okay. Also attached to the inspection report
21 and, again, | think we are referring to State's Number
22 5; isthat correct?

23 A Yes, Juneof 1993.

24 Q Thereisadiagram of the landfill or amap;

25 isthat correct?
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1 A Yes, asite sketch.

2 Q Andonthat drawing thereis an area marked A
3 and an areamarked B. Do you see where that is at?

4 A Yes|do.

5 Q Areyou the person that made the marks on

6 this map?

7 A Yes|lam.

8 Q Okay.

9 HEARING OFFICER CROWLEY: For the record, thisis
10 thefirst map that follows the end of the narrative

11 inspection report. Thisis not the document that was
12 previously marked at this hearing.

13 Q (By Mr. Benoit) Sheislooking at State's 5,

14 right?

15 A Yes, thefirst one.

16 Q Okay.

17 HEARING OFFICER CROWLEY: | am interested that the
18 record make this fully clear, because it is sometimes
19 hard to follow when you are reading the transcript,

20 which exhibits are being referred to and exactly which
21 of severa maps that may be attached.

22 Q (By Mr. Benoit) Do you see or do you notice
23 on the map that some of the cells have hash marks

24 through them?

25 A Uh-huh.
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1

2

Q What does that indicate?

A At the bottom of the map it says that these

3 areclosed cdlls.

4

Q Okay. Now, looking at the map, and going

5 west of monitoring well 107, where it is marked there,

6 you see a curved line designating the contours of the

7 permitted area; is that correct?

8

A

I would think that it -- I am sorry. Can you

9 be more specific which lines you are talking about?

10

Q

I am referring to this portion of the map

11 (indicating).

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

| know the area, but | can't see what

specifically you are talking about.

Q

Okay. Thereismonitoring well 107, and

there is a curve here (indicating).

A

Q

A

Q

right?

Thetop line?
Yes.
Okay.

It curves generally in a northwest direction,

MS. MENOTTI: Could | seewhat it isyou are

talking about? | don't know what part of the map you

are pointing to.

MR. BENOIT: Right here (indicating).

MS. MENOTTI: Could we maybe clarify, for the
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1 record, Ms. Hearing Officer, maybe on the exhibit or

2 something, so that when the Board sees thisin the

3 transcript they know.

4  HEARING OFFICER CROWLEY: That would be helpful.
5 That isamap that is very dense with information.

6 MR.BENOIT: Yes, | understand. Would it be

7 permissible for me to mark the map and ask for her to

8 describe the area that | am marking?

9 MS MENOTTI: | amsorry. | didn't hear the

10 question.

11  MR.BENOIT: Would it be okay with you if | marked
12 the map and say describe the --

13 MS MENOTTI: I would prefer that she mark it.

14 Sheisthe witness, and she would have to initial it

15 in order for it to go before the Board.

16 MR.BENOIT: Okay.

17 MS.MENOTTI: AsCounseal you can't testify and you
18 can't initial the exhibit for what you are talking

19 about.

20 MR.BENOIT: | understand that. 1 am just trying

21 tothink of the easiest way to do it.

22 MS MENOTTI: | don't have any objection if you

23 tell her what part you want marked and what part you
24 want to talk about.

25 MR.BENOIT: Okay.
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1 MS.MENOTTI: I just think she hasto do it.

2 MR.BENOIT: Starting where monitoring well 107
3 is, right along that line, if you could draw ayellow

4 linefor mein awesterly direction?

5 A Thatline?

6 Q Theoneinside. Theonethat | am assuming

7 isthe boundaries of the landfill.

8 MS. MENOTTI: Ms. Hearing Officer, may | approach
9 to make sure that | have my exhibit marked right asto
10 what she is marking for the Board?

11  HEARING OFFICER CROWLEY: Yes.

12 MS. MENOTTI: Thank you.

13 HEARING OFFICER CROWLEY: If you would just
14 double-check that she has marked what you wanted

15 marked.

16 MR.BENOIT: Okay. Yes, that'sfine. Letthe

17 record reflect that the witness just put ayellow line

18 towards the western boundary of the map, or plan,

19 attached to State's Exhibit Number 5, and has placed
20 her initials next to that yellow line.
21 Q (By Mr. Benoit) Now, starting on the property
22 line on the western most portion of the map where you
23 have marked that yellow line, can you describe what is
24 theland just south of that yellow line? In other

25 words, just to give an exampleto let you know, is
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1 there grass growing there or isit aforest or what is
2 it?

3 A It doesn't show that on this map.

4 Q | understand that. You are familiar with the
5 Berger Landfill, right?

6 A Youarejust asking me?

7 Q Right.

8 A | believetherewas -- part of it was just

9 thick with vegetation and then | believe there was a
10 treeline set back aways.

11 Q Okay. When you say vegetation, what do you
12 mean?

13 A Grass, weeds, growing.

14 Q Okay. Did that continue -- these cells are
15 marked on this map. Can you tell me how far along
16 this grass and weeds and stuff, you know, about where
17 theyellow lineis, under which cell did that grass
18 and weeds stop at, or did it stop? Or did it go all

19 the way to monitoring well 107?

20 A lamsorry. | am not following you.

21 Q Whatl am trying to get you to describe for
22 the Board is what type of vegetation, trees, or

23 nothing, maybeit isalakefor all | know, borders
24 the boundary of the landfill on the areas | have had

25 you mark yellow?
137

KEEFE REPORTING COMPANY
Belleville, Illinois



1

A | don't know the specific types. There were

2 not -- there was not atree line bordering the

3 permitted area. There was grass along that area.

4

Q Okay. Soisthe answer to my question that

5 you don't know or --

6

7

A What was your question?

Q Thereisjust grass bordering this. Isit

8 your testimony that the whole yellow line would be

9 outside the permitted area, which is south of the

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

yellow line, would be grass?

A | would tend to say yes. | am -- | don't
know exactly because | am -- | tried to observe the
permitted area, the area that was being filled and
designated as the area to accept waste.

Q Okay. Thisiskind of alead in question,
too. One of the counts alleged, obviously, is outside
the permitted area.

A Uh-huh.

Q Sol amtrying to establish why we have this
map. You know, how could you tell if you werein or
out? Are these maps accurate and things along that
line. | guesswhat you are telling me is that at this
time on this map you think it was grass outside the
permitted area?

A | would think so.
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3

4

> O » O

But you are not sure?
| don't remember.
Could it have been brush?

It could have been any kind of vegetation

5 just growing there.

6

Q

All right. Now, again, on this same map and

7 it isthe map that you marked the yellow line on

8 again, thereis areas marked A and B; is that correct?

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

Yes.

Areyou certain that areas A and B are

located in the trenches numbered 83D and 80D?

A

| am not certain. Those were the approximate

locations.

Q

How did you determine that those were the

approximate locations?

A

| tried to take into account the location of

the roads and monitoring well 107, and try to just

estimate from the -- from those kinds of landmarks.

Q

A

Q

A

Q

But you didn't measure anything?
No.

It isjust an estimation?

No, they were not marked off.

The reason | am asking these questionsis |

think that later testimony is going to show --

MS. MENOTTI: Objection. Isthisargument of
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1 Counsdl?

2 MR.BENOIT: Never mind. | will withdraw that.
3 Q (By Mr.Benoit) Okay. The report states that
4 A, area A, was not being worked at the time of the

5 inspection; is that correct?

6 A |believeso. Let mecheck. Yes, that's

7 right.

8 Q Waswork being conducted on area B while you
9 were there?

10 A Yes

11 Q What type of work?

12 A Therewas apiece of heavy equipment in area

13 B. | believe it was going over the refuse in that

14 area

15 Q What do you mean by going over?
16 A Soastocompact it.

17 Q It wascompacting it?

18 A (Nodded head up and down.)

19 Q Okay. Now, astoarea A, your report states

20 that refusein area A was not compacted and that there
21 wasinadeguate daily cover on area A; is that right?
22 A | believethat wasright. | will try to

23 confirmit here. Area A, inadequate spreading and

24 compacting, uncovered refuse, yes.

25 Q Youdontredly have aclear recollection of
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1 thisinspection, do you?

2

A | remember going there. | remember these

3 photos, the things that | had seen. | am trying to

4 make sure that what you are saying is true and

5 correct. What | put in this report is true and

6 correct to the best of my knowledge, and that's what |

7 am referring to to make sure | am answering accurately

8 at thistime.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Okay.

MS. MENOTTI: For the record, the inspection
report is her past recollection recorded for this
inspection.

Q (By Mr. Benoit) Now, in area A there was some
cover present; isthat true?

A Itlookslikein photo M -- | am sorry --
roll M645, photo one, it looks like there is dirt,
soil, that has been mixed with some of the waste.
That is on the left side of the photo.

Q Would your answer be that there was some
cover?

A | don't know if thiswas cover or if it was
just -- if it just got mixed in with the soil asit
was being placed in the area.

Q | guessthereason | am asking these

guestions is, is there a difference between -- | mean,
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

when | read the word inadequate, inadequate daily
cover, it means that there was some, or is there

another violation that you would check off for no

cover?
A Okay. Thedaily cover would -- it would
require, | believe, that six inches of cover be placed

over refuse at the end of each day. Okay. Now, |
don't know if the Regulations specify if it is -- if
there is a difference between inadequate and there is
absolutely none or -- | just don't know.

Q Isyour answer that there was some cover?

A Likel said, it is not possible to determine
if thiswas cover or if it was -- it had just been
mixed in with the soil as the trash was being
deposited.

Q Now, the inspection report states that area A
was approximately 30 foot by 60 foot in size; is that
right?

MS. MENOTTI: While sheislooking, | am going to
have to object for the record. It appears that
Counsdl isjust basically asking her to reiterate what
isin thisreport. If we are going to go through the
report piece by piece, the report is already in
evidence for the Board to consider. | don't object to

the Respondent asking questions regarding the pictures
142

KEEFE REPORTING COMPANY
Belleville, Illinois



1 or how she generated things, but merely reading the

2 violations and the narrative into the record is only

3 wasting our time.

4 MR.BENOIT: | amjust setting the groundwork for
5 the other questionsthat | am asking. | am trying to

6 see what she hasin that report and whether her

7 answers are going to correspond with that report.

8 HEARING OFFICER CROWLEY: | certainly agree that
9 the document isin the record. It speaks for itself.

10 If you are moving towards something then we will allow
11 the questioning to continue.

12 MR.BENOIT: Okay.

13 Q (By Mr. Benoit) What was the size of the area
14 of uncompacted refuse in area A?

15 A Approximately 30 feet by 60 feet.

16 Q Okay. Theinspection report says area A was

17 that size. Sothe whole entire area A was covered

18 with uncompacted refuse, is that your testimony?

19 A Basad on the photos, yes.

20 Q Canl seethose photos?

21 A Sure. It may have been with the exception of

22 roll M645, photo number one. There may have been some
23 waste that was compacted. It looks like it was a

24 minor amount, and it is possible that it was done just

25 from the deposition of the rest of the waste.
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1 Q Doyourecal the depth of area A?

2 A Itwasnot measured asfar as| know.

3 HEARING OFFICER CROWLEY: | am sorry. | didn't
4 hear you.

5 THEWITNESS: It wasnot measured asfar as|

6 know.

7 HEARING OFFICER CROWLEY: Okay. Thank you.
8 Q (By Mr. Benoit) At the time of the

9 inspection, did you ask Wayne Berger why area A wasin
10 the condition you observed?

11 A | don'trecall.

12 Q Theinspection report aso notes that -- or

13 notes alitter violation. What was the volume of that

14 litter?

15 A Itwasnot measured.

16 Q Wadll, canyou describeit for us here today?

17 Wasit a handful?

18 A Alittlemore. Itwasafenceline. If you

19 want to refer to roll M645, photo number five, you can
20 see various windblown litter along that fence line.

21 Q What wasthe purpose of that fence?

22 A Possibly to mark off the property line.

23 Possibly to help contain some of the litter.

24 Q Wasthere aso other fences on siteto

25 contain litter during that inspection?
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1

2

A | don't recall.

Q Sothe fence where you saw the litter, was

3 designed to catch litter?

4

A | think it may have been. | don't know that

5 itwas, for afact.

6

Q Again, can you describe, again, the amount of

7 litter you observed?

8 MS. MENOTTI: Objection. Asked and answered.

9 MR.BENOIT: Shedidn't give meafull answer.

10 HEARING OFFICER CROWLEY: | believe shedid.
11 MR.BENOIT: Can you read it back for me, please.
12 (Whereupon the requested portion of the record was
13 read back by the Reporter, the question and answer
14  found at page 143, line 8 through 12.)

15 MR. BENOIT: I don't think that describes the

16 quantity.

17 Q (By Mr. Benoit) A little more than a handful,

18 isthat your --

19

20

A |-

MS. MENOTTI: Excuse me. Objection. He already

21 asked her to try to quantify the volume, and she

22 answered the question. Unlessthereisthe

23 determination that her answer is not responsive, the

24 question has been asked and has been answered. He

25 just reasked the question.
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1 MR.BENOIT: Thisguy isbeing persecuted here,
2 and we are talking about a handful of litter. | want

3 to show that thisis ade minimisviolation. | think

4 | am entitled to know whether isit alittle Wal-Mart
5 bag full, isit five pieces of paper, isit atruck

6 load.

7 HEARING OFFICER CROWLEY: | believe that we have
8 testimony that refers usto a photograph which

9 portrays the amount of litter that there was. |

10 believe the witness has said it was more than a

11 handful, in response to your question was it a

12 handful.

13 If you have anything to add to what was in the

14 photo you may do so. If you don't, pleasetell us

15 that.

16 THEWITNESS: Okay. This photo, or roll M645,
17 photo five, it just indicates that there was windblown
18 litter. However, that is not to say that there was no
19 more than what is shown in this photo.

20 Q (By Mr. Benoit) How much was there?

21 A |believel already said that | don't

22 remember it being measured at that time.

23  Q Wastherelitter in other placesin the

24 landfill that you didn't note in your inspection

25 report?
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1 A Notthat | remember.

2 Q Okay. Theinspection report states that at

3 thetime of that inspection Berger had financial

4 assurance filed with the Agency in the amount of

5 $38,398.00. How isit that you were aware of the

6 financial assurance situation and chose to include it
7 intheinspection report? Thiswas your first

8 inspection, right?

9 A Yes atthislandfill it was. | believe that

10 information had been in our filesin our -- in the
11 files at our office. |1 am sorry. What was the second
12 part of your question?

13 Q That'sit. How isit that you were aware of
14 this, and the information was in your files?

15 A Yes

16 Q Soyouwereaware that there was afinancia

17 problem going on there before you went out on the

18 inspection?
19 A No.
20 Q No?

21 A No, | am not saying that isthe case. It was
22 not -- it is not required that the files be reviewed
23 prior to going out to the site. | typically review

24 thefiles after doing an inspection. And the reason

25 why -- | believe that was the second part of your
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1 question, and | don't remember how you worded it, but
2 something to the effect of why | mentioned it or

3 something like that. 1t came up because it wasin the
4 checklist. Sinceit wasin the checklist that | was

5 to go through, | referred back to the files which

6 indicated that there were some problems with financial
7 assurance.

8 Q Sowhenyou areout at alandfill you make

9 notes but not necessarily on a document that 1ooks

10 like State's Number 5, the actual inspection report?
11 A No, | don't take that out with me.

12 Q Okay. Soyou do make notes when you are out
13 onthe site?

14 A Yes

15 Q That'son the clipboard that you talked about
16 before?

17 A Right.

18 Q What happens to those notes?

19 A They aretranscribed into an inspection

20 report, and then they are thrown away.
21  MS MENOTTI: Excuse me. Could we go off the
22 record for one minute?
23 HEARING OFFICER CROWLEY: Certainly. Let'stakea
24 five minute bresk.

25  (Whereupon a short recess was taken.)
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1 HEARING OFFICER CROWLEY: We are back on the
2 record after a short break.

3 Q (By Mr.Benoait) | am finished asking

4 questions regarding the June of 1993 inspection. And
5 | am going to move on to what would be State's Exhibit
6 Number 6 before you, involving -- it is your

7 inspection report stating that the Respondent

8 deposited waste outside the permitted boundaries of

9 thelandfill. That inspection was conducted on April
10 18th, 1994, correct?

117 A Yes

12 Q Why wereyou back out inspecting the landfill
13 so soon?

14 A Justto do another inspection. | don't

15 recall any certain reason.

16 Q Whodirected you to conduct the inspection on
17 April 18th, 1994?

18 A It may have been my supervisor, Gary Stedl.
19 | may have been in the area for other inspections. |
20 just don't remember.

21  Q Beforeyou went out to inspect on April 18th,
22 1994, were you aware that the landfill had stopped
23 accepting waste?

24 A | don't remember if | was aware of that or

25 not. | may have been.
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11

12

13
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Q Theinspection report states that the
landfill was covered with soil and appeared in good
condition; isn't that right?

A Yes

Q And the only apparent violation noted was
that the landfill had gone beyond its permitted
boundary on the southwest region; is that correct?

A Yes

Q Didyou advise Mr. Berger of your
observation?

A | don't remember if he was at the site or
not. Oh, | guess that was the time | spoke with his
wife, Mrs. -- no. Let'ssee. | guess| did speak
with Mr. Berger. | don't remember if | spoke with him
after the inspection or not.

Q What isyour normal practice? After you
finish an inspection and you find what you call an
apparent violation, do you advise the owner or
operator of that if they are on site at that time?

A Yes, | usualy do.

Q Do you generally tell them how to correct
what you deem an apparent violation?

A | may make suggestions.

Q Didyou do that in this case?

A Asl said, | don't remember if | spoke to him
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1 after the inspection or not.

2 Q Haveyou ever told Mr. Berger how to correct
3 this alleged depositing waste outside the permitted
4 boundaries of the landfill violation?

5 A | don't remember that | have told him how to
6 do that.

7 Q Now, attached to the inspection report isa

8 map. You have previously marked on the map for Mr.
9 Gubkin; isthat correct?

10 A Yes

11 Q Inblueink indicating the area where you

12 state the aleged disposing outside the permitted area
13 boundary occurred; is that right?

14 A Yes, itisrough, but that's what |

15 attempted.

16 Q Doyou seethecurving linesof -- | want you
17 toflip to the other map that is attached to that, the
18 onethat shows the cells.

19 A Uh-huh.

20 Q Doyou seethecurving linesin the -- on the
21 map, and around the -- within those curving lines it
22 says, this area not permitted?

23 A Yes

24  Q What do those curving lines represent?

25 A Thoseare€elevation levels.
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1

Q And do those elevation levels correspond with

2 your recollection of the area marked this area not

3 permitted?

4

A What do you mean? | don't know what you

5 mean.

6

Q Arethe elevation lines on the map accurate,

7 asfar asyour recollection of that not permitted

8 area?

9

10

11

12

13

14

15

16
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A | am assuming that they are accurate. |
don't know for afact that they are.

Q Based on your inspections at the landfill,
and you are familiar with the landfill, do those lines
show that the land is dropping from the point of
groundwater monitoring well 107 or G107, however it is
marked there?

A ltisdifficult to see, for me anyway, to
tell from this map.

Q Okay. Let'slook at it another way. If you
were standing at monitoring well G107, and you were --
well, actually, on this map you are looking at 107 --
| think the G is blocked out -- and you were looking
south. Would the land drop off?

A From what | remember, yes.

Q And when you were out at the landfill and

standing there, in fact, that's how it was?
152

KEEFE REPORTING COMPANY
Belleville, Illinois



1 A Fromwhat | remember, yes.

2 Q Youdidn't measure where groundwater

3 monitoring well 107 or G107 was located?

4 A Measureit inregardsto what?

5 Q Stepitoff? I think you testified earlier

6 you would step it off. To seethat, in fact, where

7 this map shows 107 iswhere, in fact, it is?

8 A Thismapisnot to scale.

9 Q Okay.

10 A Okay. These are approximate areas. But when
11 | was at the landfill, I think it was during this

12 inspection, | stepped off from monitoring well G107 in
13 asouthward manner. | stepped off approximately 70
14 feet.

15 Q Didyou ever ascertain through stepping off,
16 measuring, or anything else, whether or not G107 is
17 correctly placed as indicated on this map? In other
18 words, could G107, in fact, be further north indicated
19 on this map or further south?

20 A Sincethismapisnot to scale, yes, | would

21 tend to agree with that.

22 Q Which portion of this map is not to scale?

23 A | wouldn't know for afact that any of itis

24 to scale.

25 Q Doyou know whether it isor isnot?
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1 A Someof it may be, but not al of it would

2 be.

3 Q Do you know where you got this map?

4 A Itcameout of our files. | don't know which

5 gpecific report or permit application or specifically

6 where it came from, but it came from our files.

7

Q When you say, "our files," you are talking

8 about the Marion office?

9

10

11

12

13

14

15

16

17
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A Yes, | am sorry. The Marion files.

Q But earlier when you looked for it you could
not find this map in the file you brought today?

MS. MENOTTI: Objection. That is an inaccurate
characterization. We said that we could not find the
origina map from which this copy was made, the one
that was submitted by the Respondent. The original is
not included in the Marion file.

MR. BENOIT: Okay.

Q (By Mr. Benoit) Back to thismap. You say
the map is not to scale. The only line you drew on
the map is the beyond permitted area dash line
southwest of monitoring well 107; is that correct?

A | asodrew in the photographs, approximately
where they were taken. |sthat what you mean? Are

you asking me if that's the only thing I drew on this

map.
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1 Q | amasking why are you assuming that the

2 rest of the map is not to scale?

3 MS. MENOTTI: Objection. Theinspection report is
4 entered into evidence. On the bottom of the map she

5 hasindicated that it is not to scale. Heistrying

6 to-- | don't know if it isimpeachment or what with

7 regard to whether or not it isto scale. It does not

8 matter whether or not it is to scale as to whether or

9 not she observed aviolation. He keeps asking the

10 same questions over and over and over again, and she
11 keeps giving the same answers, and it is redundant and
12 we are wasting the Board's time.

13 MR.BENOIT: The witness testimony is that her
14 observation is based on the location of monitoring

15 well 107. | am trying to establish that she does not

16 know, in fact, whether monitoring well 107 is where it
17 isindicated on this map.

18 MS. MENOTTI: What she hastestified to, Ms.

19 Hearing Officer, and what the State has shown is that
20 when she was at the site she saw the monitoring well.
21 That isin the permitted boundary. She paced off from
22 there. Whether or not it is accurately depicted on
23 thismap, it is not impeachable as far as this
24 exhibit.

25 MR.BENOIT: Let me make ademonstration. If
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1 monitoring well 107 were, in fact, not here but here

2 (indicating) and Wayne Berger wereto go 70 foot

3 beyond that, he would not be outside the permitted

4 area

5 MR. GUBKIN: You aretalking about on the map, but
6 the monitoring well itself --

7 MR.BENOIT: I think the State is assuming that

8 the monitoring well is, in fact, in the location where

9 indicated on the map; is that correct?

10 MR. GUBKIN: I believe our assumption is that the
11 monitoring well forms aborder. It isaborder point

12 for thislandfill.

13 MS. MENOTTI: My objection isthat we are wasting
14 time arguing about why thisis not to scale. We are

15 not putting it into evidence as to whether or not it

16 istoscale. Itis her reference which is reference

17 for the pictures and for the general area where the

18 unpermitted waste was observed. And arguing about
19 whether or not it isto scale is not relevant to the

20 violations that we are talking about.

21 MR.BENOIT: Evidenceisgoing to show that there
22 isno waste deposited in 87D, 84D, 83D, 80D, 79D, you
23 know, basically covering this whole area where she

24 marked this.

25 HEARING OFFICER CROWLEY: We have testimony that
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1 themap isnot to scale. | believe she testified that

2 the monitoring well may not be where it appears to be
3 on that map.

4 If | am putting words in your mouth, please do let

5 me know.

6  Evidence will show what evidence shows.

7 MR.BENOIT: Again, the question, | think that was
8 thelast question, was how does she know whether or

9 not thisisto scale or not, you know, besides her own
10 littleline drawing, and | am assuming most maps are
11 to scale.

12 MS. MENOTTI: My objection iswhether or not it is
13 to scaleis not relevant to the violations that we are

14 talking about. My objection is for the record and to

15 try and save us from wasting time so that we can get
16 through this witness today.

17 HEARING OFFICER CROWLEY: If | may ask the
18 witness, | don't believe that you testified that you

19 drew thismap; isthat correct? Wait. That was a

20 double negative. Did you draw the map?

21 THEWITNESS: | believel had copied it from

22 information in the files at the Marion office,

23 portions of it. Some of it | have drawn in.

24  HEARING OFFICER CROWLEY: Okay. Do you know

25 whether that map was created by someone at the Agency
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1 or whether it was submitted by the Respondent?

2 THEWITNESS: | am pretty sure it was -- it looks

3 like maps that we have received large blueprints of

4 submitted by the Respondent and | am guessing it was

5 shrunk down. And that may have also been submitted by

6 the Respondent aswell. | just don't --

7 HEARING OFFICER CROWLEY: But you don't know for a
8 fact?

9 THEWITNESS: Right.

10 HEARING OFFICER CROWLEY: Okay. | don't know if
11 we--

12 MR. BENOIT: | have to have the follow-up answer

13 whether or not she knows whether monitoring well 107

14 iswhereit isindicated on this map.

15 MS. MENOTTI: The questions you are asking is

16 whether or not this map isto scale. We are not

17 offering it for --

18 MR.BENOIT: Shekeepssayingto scale. | am not

19 saying that.
20 MS MENOTTI: Whether itisto scaleis not
21 relevant.
22 HEARING OFFICER CROWLEY: Can you try to answer
23 the question that he just posed? Y ou may have
24 answered it already, but will you please try again.

25 THEWITNESS: I think this may help clarify. | am
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1 not sure. The reason why | integrated this map that

2 came before the one that | drew in the permitted

3 boundary going beyond monitoring well 107, the one

4 that | highlighted, | integrated the highlighted map

5 because this was submitted by the Respondent and it

6 indicates that the permitted waste boundary lineis

7 directly west of but no further south of monitoring

8 well 107.

9

10

11

12

13
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HEARING OFFICER CROWLEY: Okay. What you mean
there is the page that you previously highlighted in
Exhibit 6, right?

THE WITNESS: Yes.

HEARING OFFICER CROWLEY: Okay. Sothen movingto
the following page, there is the question that Mr.
Benoit has been asking, on that map is the location of
monitoring well G107 accurately depicted.

THE WITNESS: | would have to say in accordance
with the map submitted by the Respondent it would at
least be very, very close, if not accurately.

Q (By Mr. Benoit) Why would you have to say
that?

A Wadl, | would assume that the Respondent
would submit accurate information.

Q Theonly thing | want to -- you don't know?

Y ou didn't measure or find out where monitoring well
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1 107 truly was?

2 A Therewasnot asurvey done, if that's what

3 you mean.

4 Q Andyoudidn't step it off? You assumed

5 monitoring well 107 was where it is indicated on the
6 map?

7 MR. GUBKIN: Which map are you referring to?
8 MR.BENOIT: | amreferring to the one that she
9 did not mark, the one with the cells oniit.

10 THEWITNESS: Yes, | would assumethat it is
11 fairly accurate.

12 Q (By Mr. Benoit) But you don't know?

13 A No, I don't know.

14 Q Allright. Now, isit your testimony that

15 waste was deposited in cells 83D and 80D?

16 MS. MENOTTI: Objection. Assuming factsnotin
17 evidence. Heisasking if she previously testified to
18 that, and he is assuming that -- he is putting words
19 in the witness mouth.

20 HEARING OFFICER CROWLEY: | don't recall that
21 there has been any testimony specifically to those
22 points.

23 Q (By Mr. Benoit) Okay. Based on your

24 inspections of the landfill and specifically the April

25 18th, 1994 inspection, was waste deposited in the
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1 areas marked 83D and 80D on the map or plan attached
2 to State's Number 62 And | am not talking about the
3 map that you marked on.

4 A Okay. | believethat -- well, | believe -- |

5 would have to say yes because it was -- what | have

6 indicated as going beyond the permitted area was a

7 continuation of what would be it looks like of 83D and
8 80D.

9 Q Sowhenyou say acontinuation of the area,

10 do you mean that 87D and 84D were aso filled?

11 A I don't know.

12 Q What did you mean by a continuation of the
13 area?

14 A The areasouthwest of monitoring well 107,

15 that appeared to have accepted -- appeared to have
16 waste deposited there, appeared to be the same as that
17 of the areathat went north of monitoring well 107.
18 Q Do you recall what the condition of the area
19 directly south of the dash line you placed on the map,
20 indicating beyond permitted area, was like?

21 A Youmeanthe areawithin that dash line|

22 drew or beyond?

23  Q South of the dash line that you drew?

24 A | beieveit was-- it had vegetation growing

25 onit, such asgrass. And roll M784, photo four, to
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1 some degree, indicates that on the far left-hand side
2 of the picture. Thereisgrassover here, anditis

3 tapering off right there (indicating). Also, roll

4 M784, photo number seven, shows that as well.

5 Q Now, referring to the same map within the

6 dashed line that you drew, how did you determine that
7 waste was, in fact, placed in that area?

8 A Thesoil inthat areawas at an elevated

9 level, much more so than the natural terrain of the
10 landfill. It was at an elevated level such asin

11 other areas where waste had already been deposited.
12 And the -- it was apparent that the soil had been

13 disturbed. There was no vegetation growing on it.
14 There was also areas of erosion.

15 Q Didyou probe the earth to determine what was
16 below thisarea?

17 A No.

18 Q |Isit possible that what you observed, or at
19 least a portion of this seven foot areawas, in fact,
20 just dirt hauled in for final cover?

21 A | supposeitispossible.

22 Q Justto refresh my memory -- it is getting

23 latein the afternoon and | am getting tired -- you
24 stepped off the 70 feet to get the estimate; is that

25 correct?
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1

2

A Yes.

Q On the map where these areas that you

3 discussed where you put numbers and arrows, how did

4 you determine -- indicating where you took

5 photographs, how did you determine where you were at

6 when you took the photographs?

7

A | tried to use landmarks such as roads or

8 monitoring wells to estimate where | was taking the

9 photographs from.
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Q Okay. Soif the monitoring well was not in
the location you thought it was in, then you wouldn't
be -- then these numbers wouldn't be accurate; is that
correct?

A What numbers?

Q For instance, the landmarks, as you referred
to them, closest to photos nine, eight, seven, four,
five, six, is monitoring well 1077?

A Yes

Q Soif monitoring well 107 was not in that

location, then all of these numbers indicating where

you took photographs would be wrong a so, wouldn't it?

MS. MENOTTI: | am going to object. Itis

improper impeachment. We are not saying that this map

isto scale. And unless the Respondent establishes

otherwise, he isimproperly trying to impeach the
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1 witness and the exhibit.

2 HEARING OFFICER CROWLEY: 1 think you have made
3 your record on this point, Mr. Benoit.

4 MR.BENOIT: Okay.

5 HEARING OFFICER CROWLEY: | would like to ask one
6 question, though. When you were at the site, is

7 monitoring well -- well, at the time you were at the

8 site and made this inspection, was monitoring well

9 G107 visible or marked in any way at the site?

10 THEWITNESS: | believeit is either this one or

11 maybe the next one. Yes, it was -- | don't remember

12 if it had markings on it to indicate monitoring well

13 107, but based on prior inspections and knowing that
14 that iswhere it was, having seen the maps, that

15 appeared to be monitoring well 107. And it also had a
16 piece of clothing or something flagged on it to help

17 locateit.

18 HEARING OFFICER CROWLEY: Okay. Youwere
19 referring to a photograph there.

20 THEWITNESS: Yes, roll M784, photo number six.
21 Q (By Mr. Benoit) Now, during this inspection,

22 the April --

23 HEARING OFFICER CROWLEY: Thank you.

24  MR.BENOIT: Oh, | am sorry.

25 Q (By Mr. Benoit) During this same inspection
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1 that we were just discussing, were you able to drive
2 down the landfill roads?

3 A Yes

4 MR.BENOIT: Okay. Did we stipulate to what would
5 be Attorney General's Number 5? It is a June 24th,

6 1994 inspection.

7 MR. GUBKIN: June 24th, 1994?

8 MR.BENOIT: Yes, 1994.

9 MS MENOTTI: Itis1993.

10 MR. GUBKIN: June 24th, 1993.

11 MS MENOTTI: ItisPeople's Number 5.

12 MR. GUBKIN: Thereisan April 18th, 1994, and
13 then the August 25th, 1995. Those are the only three
14 inspection reports that we stipulated to.

15 MR.BENOIT: Okay. | am sure there was another

16 inspection report.

17 HEARING OFFICER CROWLEY: | don't think we talked

18 about People's Exhibit Number 7, which is the same as
19 Respondent's Exhibit 38, the August 25th, 1995

20 inspection.

21  MR.BENOIT: | believe there was one before that.
22 Okay. Can | have five minutes? | obviously have

23 something missing here.

24  HEARING OFFICER CROWLEY: Yes.

25  (Whereupon a short recess was taken.)
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1 HEARING OFFICER CROWLEY: Okay. Back onthe
2 record.

3 Q (By Mr. Benoit) Now, your next inspection of

4 the landfill was conducted on June 24th, 1994; is that

5 correct?

6 MS. MENOTTI: Objection. Beyond the scope.

7 HEARING OFFICER CROWLEY: Would you liketo --
8 MR.BENOIT: We stipulated to --

9 MS. MENOTTI: Itisstill beyond the scope of

10 direct.

11 MR.BENOIT: --thisexhibit. 1 am going to use

12 this exhibit to -- it is not going to go beyond the

13 point. The questions | have have to do with the

14 landfill roads. That exhibit also talks about the

15 over fill. Soit isnot beyond the scope.

16 MS MENOTTI: Wedidn't talk about that. | am

17 dtill going to object as to beyond the scope. If the

18 Hearing Officer wantsto allow it, it is certainly

19 within her discretion. That'swhy sheis here.

20 HEARING OFFICER CROWLEY: Could | seethe
21 document, please?

22 MR.BENOIT: ItisExhibit 34.

23 HEARING OFFICER CROWLEY: Okay. | am sorry.
24  MR.BENOIT: Exhibit 34 talks about the over

25 fill. It isanother inspection that has relevant
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1 photographsin it.

2 HEARING OFFICER CROWLEY: Thisis beyond the scope
3 of the direct examination. It appearswe earlier

4 admitted the document pursuant to stipulation.

5 Haveyou caled Ms. Williams as a witness?

6 MR.BENOIT: Yes, and we -- again, we discussed
7 about the breadth of the scope of my

8 cross-examination. And my understanding was that |
9 would be granted alittle latitude in exchange for not
10 calling her back. Thisis going to be very short. It
11 isgoing to concern two of the violations that were
12 covered. One of them isthe over fill and second is
13 theroads.

14 HEARING OFFICER CROWLEY: | am going to ask the
15 witness to answer the questions. This, again, isa

16 document that she herself prepared.

17 Q (By Mr. Benoit) The question was, was your
18 next inspection of the landfill conducted on June

19 24th, 199472

20 A No. Itwasasitevisit that was conducted

21 on June 15th of 1994.

22 Q Okay. What isthe difference between a site
23 visit and a site inspection?

24 A Thereisnot abig difference. A full

25 inspection would include going through the checklist
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1 which denotes -- where you can denote apparent

2 violations, athorough narrative, and that's about it.

3 Q Okay. Wereyou ableto drive down the road,

4 the landfill's roads, during this site visit on June

5 15th, 19947

6 A [think so. I don't remember for sure.

7 Q Couldyou review the pictures attached to

8 that exhibit and seeif there is any that might

9 refresh your memory as to whether or not you were able
10 to drive down the road?

11 A Itiskind of tough to tell from these

12 pictures, because these are copies. Xerox copies.

13 HEARING OFFICER CROWLEY: Photocopies of the color
14 photos?

15 THEWITNESS: Yes.

16 Q (By Mr. Benoit) Did you bring the original

17 photos?

18 A | dohavesome, | believe, with me.

19 Q Okay. Canyou grab those?

20 A Yes

21 MS MENOTTI: | am going to hand the Hearing
22 Officer the originals of the photographs that the

23 Respondent has photocopies attached and entered in the
24 exhibits. Thisis part of the EPA'sfile. They did

25 not request original photographs. If the Board needs
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1 origina photographs to undertake its determination,

2 we will make every effort to get copies to the Board.

3 Just let either Josh or | know.

4  HEARING OFFICER CROWLEY: Thank you. So you would
5 like meto return thisto you at end of the hearing

6 day?

7 MS.MENOTTI: | am sorry?

8 HEARING OFFICER CROWLEY: You would like meto
9 return thisto you?

10 MS. MENOTTI: Yes. | believe that she was having

11 problems seeing the --

12 HEARING OFFICER CROWLEY: These are the photos
13 which you will be needing to testify with right now?

14 THEWITNESS: Yes.

15 HEARING OFFICER CROWLEY: Okay. Thank you.
16  (Photographs were passed to the witness.)

17  Q (By Mr. Benoit) Okay. Do you seethe --

18 would you take alook at photo two? That is attached

19 to the -- | don't know how to refer toit. Itis

20 attached to the June 15th, 1994 site visit report.

21 A Yes

22 Q Doesthat photo show vegetation growing down

23 the middle of the landfill road?

24 A Yes, itdoes.

25 Q Howtal isthat vegetation?
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1 A ltishardtotell for sure. It lookslike

2 itis-- 1 guessitisat least a couple feet high,

3 giveor take.

4 Q Refresh my memory. Were you or were you not
5 able to drive down the landfill road at that time?

6 A [|don'tremember.

7 Q Mayl seethis?

8 A Sure

9 Q If youwerenot ableto drive down the

10 landfill road at that time, would it have been noted

11 inyour June 15th, 1994 site visit report?

12 A | don't know that it would have. Likel said

13 earlier, | didn't go through the checklist,

14 specifically go through to search out apparent

15 violations, so there is no way to tell from this

16 whether we were able to or not.

17 Q Doyou recdl that June 15th, 1994 site

18 visit?

19 A Faintly.

20 Q Okay. Doesit list the timesthat you were

21 there?

22 A From 11:30 am. to 12:00 noon.

23 S0 45 minutes?
25

Q
24 A Half anhour.
Q

Oh, 12:00, noon, a half hour. Would that
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1 indicate to you one way or the other, given the

2 photographs there, whether or not you drove down the
3 road?

4 A Wemay have been able to walk the areas to

5 take the photographs. It looks like there -- with the

6 exception of photos one and two, they are pretty much
7 concentrated -- well, | guess three, four, five, too.

8 It looks like there were three specific areas that we

9 covered.

10 Q Soyour testimony isyou can't recall whether
11 or not you drove down the landfill road that day?

12 A | don't remember.

13 Q Okay.

14 MS. MENOTTI: Could | ask aquestion for

15 clarification? The copy of the exhibit, Respondent's
16 Number 34, that was given to the State, has some kind
17 of sticky note or something on it on the photocopy.
18 Isthat part of the exhibit right now?

19 THEWITNESS: It isnot on my copy.

20 MS MENOTTI: Okay.

21 Q (By Mr. Benoit) Okay. Moving on to Count 6,
22 failure to adequately maintain the landfill roads,

23 that would be based on State's Exhibit Number 7; is
24 that correct?

25 A Yes
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1 Q Whodirected you to make that inspection?

2 A Again, | don't remember.

3 Q Whatwereyou looking for during that

4 inspection at a site that was closed?

5 A | supposeto seeif closure was taking

6 place.

7 Q Whatwasgoing on at the landfill when you

8 drove out there?

9 A They were not accepting waste, if that is

10 what you mean.

11 Q Wasthereany activity?

12 A No.

13 Q Okay. Areyou familiar with Section

14 807.314(b) of the Administrative Code governing

15 landfill roads?

16 A | know it refers to inadequate roads. |

17 don't know specifically what it says.

18 MS. MENOTTI: Could you clarify what version of
19 the Regs you are talking about?
20 MR.BENOIT: Yes. | amlooking for it here. |
21 believethisisit.
22 Q (By Mr. Benoit) I am going to show you a copy
23 of 807.314 of the Regs. | have highlighted Section B
24 concerning the landfill roads.

25 A Okay (Witness reviewed document.)
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1 Q Couldl seeit?

2 A Uh-huh.

3 MR.BENOIT: Canl read thisinto the record?

4  HEARING OFFICER CROWLEY: Asl recdl, itisnot a
5 long section. Please do. Itiseasier tofollow in

6 the transcript that way.

7 MR.BENOIT: All right. 1 will read that

8 section. 807.314(b), except as otherwise authorized
9 in writing by the Agency, no person shall cause or
10 allow the development or operation of a sanitary

11 landfill which does not provide roads adequate to

12 allow orderly operations within the site.

13 Q (By Mr. Benoit) Was this site in development
14 on August 25th, 1995?

15 A Indevelopment?

16 Q VYes

17 A | don't believel would refer to it that way,

18 no.

19

Q

Wasit in operation?
20 A They were not accepting waste.

21

Q

So wasit in operation?

22 A Notinthe sensethat they were accepting
23 waste.

24 Q Okay. In Complainant's answer to our

25 interrogatories, the first set, Interrogatory 60, the
173

KEEFE REPORTING COMPANY
Belleville, Illinois



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Illinois stated that the terminology, orderly
operations within the site as used in that section, is
unclear and vague.

Do you personally have an opinion as to what that
terminology means?

MS. MENOTTI: Objection. Thiswitness did not
answer the interrogatories, and she has no personal

knowledge of this document. The question is

improper.

MR. BENOIT: | will withdraw it.

Q (By Mr. Benoit) Do you find the terminology,
orderly operations within the site, as used in that
section, vague?

MS. MENOTTI: Objection. Callsfor alega

conclusion. The witnessis not the State L egislature,
the Pollution Control Board, ajudge, or an attorney
qualified to make these conclusions as to what the
Board meant when it promulgated those rules.
HEARING OFFICER CROWLEY: Could you rephrase that
guestion?
Q (By Mr. Benoit) What do you understand
orderly operations within the site to mean?
A | would think it would include those things
that are required of the part of, whatever it is,

operations, follow-ups, anything that involves the
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1 sitethat isrequired of the Respondent or of the

2 operator.

3 Q Yousad follow-ups. What does that mean?
4 A lamsorry. | wasthinking of such asa

5 facility being closed as the follow-up to the

6 operations of accepting waste, such as monitoring well

7 information that is required or looking over the site

8 from time to time to observe site conditions.

9 Q Ontheday that you were out there, August,
10 what was it, the 25th of 1995, it was good weather,
11 wasn'tit?

12 A | believe so.

13 Q Andwhat type of vehicle were you driving
14 that day?

15 A Itwould have been acar or avan.

16 Q Isthere aphotograph of the vehicle you were
17 driving attached to the inspection report?

18 A Letmesee. No, thereisnot.

19 Q Thereisnocar?

20 A Notthat | see.

21 Q Soyoudon't know what type of vehicle you
22 weredriving?

23 A Itwasastandard car or astandard van.

24  MR.BENOIT: Okay. | am going to have to look at

25 the discovery responses that identified the vehicle
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1 justto seeif | can --

2 HEARING OFFICER CROWLEY: | am sorry. | didn't
3 hear the part when you were facing the back of the

4 room.

5 MR.BENOIT: | am going to haveto stop again to

6 look at the discovery responses to see what type of

7 vehicle she --

8 MS. MENOTTI: Ms. Williams didn't answer the

9 discovery responses, and if he wantsto bring it up

10 with adifferent witnessif thereis a different

11 answer that isfine, but she didn't answer the

12 discovery responses. Sheis not the one who signed

13 the affidavit in response to the interrogatories. He

14 istalking about the interrogatories with her and it

15 isimproper. She doesn't have any personal knowledge
16 regarding those answers. It isjust going to delay

17 this. Itisfivetill 5:00.

18 MR.BENOIT: I amtrying to establish that based
19 on her car, you know, if it was atruck and it

20 couldn't go through or if it was alittle sports car,

21 when do you have inadequate roads. They answered in
22 their discovery what she was driving. Now she doesn't
23 know. Who would know what she was driving besides her
24 that was --

25 MS MENOTTI: All I am saying isthat she didn't
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1 answer the interrogatories. If you are going to try

2 to use the interrogatories to prove an inconsistent

3 statement you can't do that because she is not the one

4 that answered the interrogatories. It isimproper

5 impeachment and improper use of inconsistent

6 statements.

7 MR.BENOIT: | disagree. | thought Scott answered
8 theinterrogatories. We have to go out and find out

9 who droveit? Sheisthe--

10 MS MENOTTI: That's not Scott.

11  MR.BENOIT: They can't shield the discovery in
12 this manner.

13 HEARING OFFICER CROWLEY: Just amoment. Would
14 thetwo of you --

15 MR. KAINS: May we just have a moment?

16 HEARING OFFICER CROWLEY: Yes.

17  (Whereupon a short recess was taken.)

18 HEARING OFFICER CROWLEY: Back on the record.
19 MS. MENOTTI: The State will stipulate that it was
20 aChevy Caprice station wagon, a state vehicle, that

21 wasdriven on the date of August 25th, 1995, during
22 theinspection, and that that should be consistent

23 with the State's answer to the interrogatories that

24 were answered by Mr. Kains during the discovery

25 process.
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1 Q (By Mr.Benoit) Areyou familiar with the

2 type of car they aretalking about as far as the Chevy

3 Caprice station wagon?

4 MS MENOTTI: Objection. Relevance. Thetype of
5 car being driven is not relevant to whether or not the

6 roads were overgrown.

7 HEARING OFFICER CROWLEY: Y ou have made your
8 record.

9  Could you repeat that question, please.

10 Q (By Mr. Benoit) Areyou familiar with the

11 type of Chevy Caprice station wagon that has just been
12 dtipulated to that you were driving?

13 A Yes

14 Q Itisone of thetypesof carsyou normally

15 drive?

16 A Wenolonger have that vehicle, but yes.

17 Q Backthen?

18 A Yes

19 Q Okay. Do you have any idea how much

20 clearance that car has?

21  MS MENOTTI: What was the question?

22  MR.BENOIT: How much clearance the car has.
23  THEWITNESS: Not exactly.

24 Q (By Mr. Benoit) An estimate?

25 A Maybe--
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1 MS. MENOTTI: It callsfor speculation. She said
2 she doesn't know.

3 Q (By Mr. Benoait) Your inspection report states
4 that atruck was blocking the road. Did you try to

5 drive around the truck so you could have driven down
6 thelandfill road?

7 A ldon'tknow that I tried to drive around

8 it. I think if I didn't try to drive around it |

9 believe | did walk to seeif | could -- if | might be
10 ableto get through, because there was -- by looking
11 beyond that | was able to -- | would not have

12 attempted it if that truck had not been in the way.
13 Q Okay. Soyou never tried to drive down the
14 road?

15 A No.

16 Q Andthevegetation on theroad, it was just
17 grass?

18 A Crass, weeds.

19 Q Itwasnot like bushes or trees?

20 A | think -- there weren't any trees. There

21 might have been some brush.

22 Q Okay. Thisvegetation isdepicted in

23 pictures four and five?

24 A Yes.

25 Q Canyoucompare the grassin photo four with
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1 the picture of the grass on the road in photo two,

2 taken on June 15th, 1994, when you were able to drive
3 down the road?

4 A Firstof al, I thought that | had said | was

5 not sureif | drove around or not --

6 Q Youareright.

7 A --onJune 15th of 1994.

8 Q Okay.

9 A Youwanted meto compare photo two of the
10 1994 with which one of the --

11 Q Photofour.

12 A Okay. Photo two from 1994, thereis

13 vegetation growing down the middle of the road, but it
14 is apparent that thereis still gravel or brick along

15 the roadway where your tires would typically go. On
16 photo four from the 1995 inspection, there is some
17 gravel that isvisible, but as it angles on to the

18 north or to the right of the picture, it looks like it

19 getsthicker and covers more of the gravel.

20 Q Howtal isthegrassin photo four?

21 A ltis--itvaries. Itlookslikeit

22 probably goes from afew inchesto -- well, further on
23 back up to the north it looks like it could -- it

24 lookslikeit isastall asthe dumpster there.

25 Q How tdl isthat, the dumpster?
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1 A Maybefour feet.

2 Q Fourfeettall grass? Areyou still looking

3 at theroad?

4 A |beieveso.

5 Q Areyousure?

6 A Wadl,itlookslikethereisaroad. Itis

7 growing up that way. | think it is safe to say that

8 itistheroad.

9 Q Atwhat height doesthe vegetation -- well, |

10 think your testimony was earlier, and correct meif |

11 am wrong, but on June 15th, 1994, you said it was

12 about two foot tall. Now you are saying it varies

13 frominchesto four foot tall. At what height does

14 the vegetation growing down the middle of the road get
15 to the point where it isaviolation of the

16 Regulations?

17 MS. MENOTTI: Objection. It calsfor alegal

18 conclusion.

19 MR.BENOIT: I am just asking how she determined
20 there wasaviolation.

21  HEARING OFFICER CROWLEY: Asan inspector she can
22 give her description of how she prepares her reports.

23 MS MENOTTI: My objection was to the form of the
24 question. He asked at what height did it become a

25 violation.
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1 HEARING OFFICER CROWLEY: You can answer it asto

2 how you prepare your reports.

3 THEWITNESS: Okay. If the vegetation is high
4 enough to inhibit access to the site then we consider
5 that an apparent violation of inadequate roads.

6 Q (By Mr.Benoit) Even when you don't try to

7 drive down the road?

8 A Ifitishighenough that -- it is ajudgment

9 call. If | am afraid that if | drive on the road and

10 | am afraid it is going to create problems for my

11 vehicleto continue to operate, then | would not drive
12 down the road.

13 Q Would your answer be different if the State
14 provided you with a four-wheel drive pickup truck?
15 MS. MENOTTI: Objection. Callsfor speculation.
16 It isnot what she was driving that day. It isnot

17 relevant to the count of the complaint.

18 MR.BENOIT: | am till trying to assess how she

19 determines whether there is aviolation or not.

20 HEARING OFFICER CROWLEY: | will allow her to

21 answer the question.
22 If you can, asyou can.

23 THEWITNESS: Since thetime of thisinspection,

24 we have gotten a four-wheel drive vehicle. And | know

25 that -- | believe the situation was an inspector drove
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1 on asite that was heavily vegetated, and | don't know
2 how high the vegetation was, but they drove on the

3 siteand it created problems for the vehicle.

4 Q (By Mr. Benoit) Isit your testimony that on

5 August 25th, afour-whedl drive pickup truck could not
6 have driven down the road at the Berger Landfill?

7 A |don'tknow. It would probably depend how
8 high up off the ground. If we had a Monster truck

9 then it probably could have. But, you know, if itis
10 just aregular four-wheel drive vehicle it may not

11 have.

12 Q If the State provided you with alow sports

13 car, that was only an inch clearance --

14 MS. MENOTTI: Objection. Relevance.

15 HEARING OFFICER CROWLEY: That --

16 MR.BENOIT: Wadll, | am just trying to establish
17 whether or not there is aviolation.

18 Q (By Mr. Benoait) It depends upon the vehicle
19 you are driving, correct?

20 MS MENOTTI: Objection. Relevance.

21  HEARING OFFICER CROWLEY: | don't think that was
22 her prior testimony, and if you have another question
23 you can continue.

24  Q (By Mr. Benoit) Asto the August 25th

25 inspection you also note that -- you previously noted
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1 asgoing beyond the permitted boundaries and not being
2 disturbed. During thisinspection, what steps did you
3 taketo determine that the waste was in an unpermitted
4 area?

5 A Asl--asl believe my report indicates, the

6 area had not been disturbed. It appeared to have

7 vegetation growing on it, as the area going north of

8 monitoring well G107. It was still at the elevated

9 level in comparison to the natural terrain at the

10 site.

11 Q Okay. So, essentialy, you just relied on

12 your earlier report, the fact that things were

13 undisturbed?

14 A Yes | believeso.

15 Q Okay. Thelast timeyou were out at the

16 landfill and it was closed, how much of the permitted
17 landfill space was used?

18 A Idon't know.

19 MS. MENOTTI: Objection. Beyond the scope and

20 irrelevant.

21  HEARING OFFICER CROWLEY: She has answered the

22 question that she does not know.
23 Q (By Mr. Benoit) Would you agreethat it is
24 somewhere between five and seven acres?

25 A |don't know.
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1

Q Okay. Hasthis site, based on your review of

2 your files, ever received any complaints from the

3 public?

4 A Notto my knowledge.

5 Q Hasthereever been aproblem with vectors at

6 thesite?

7 A Nottomy knowledge.

8 Q Hasthereever been aproblem with odors at

9 thesite?

10 MS.MENOTTI: Objection. Beyond the scope. Not
11 relevant. It does not relate back to any of the

12 violations in the complaint.

13 MR.BENOIT: Her earlier testimony had to do with
14 vectors, and the definition of it.

15 MS. MENOTTI: We never talked about odors.

16 HEARING OFFICER CROWLEY: Thisquestion is about
17 odor.

18 MR.BENOIT: Okay.

19 Q (By Mr. Benoit) Have you received any

20 complaints regarding leachate running off the site?

21 A Not that | am aware of.

22 Q Okay. Just afew more questions. Do you

23 have any knowledge that the Respondent's operation of

24

25

the landfill resulted in actual harm to any water of

the State of Illinois?
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1 A | amnot aware of that.

2 Q Do you have any knowledge that the

3 Respondent, through the operation of the landfill,

4 harmed any identifiable real property?

5 A | amnot aware of it.

6 Q Do you have any knowledge that the

7 Respondent, through the operation of the landfill,

8 harmed any identifiable person?

9 A | amnot aware of it.

10 MS.MENOTTI: Objection. Relevance.

11 HEARING OFFICER CROWLEY: It has been answered.
12 MR.BENOIT: Itisrelevant. Itis part of the

13 Board's determination.

14  Sorry | am keeping you away from important things,
15 Maria

16 MS. MENOTTI: | didn't say anything.

17 MR. BENOIT: Has Respondent's 29A been admitted
18 into evidence?

19 HEARING OFFICER CROWLEY: | don't believe 29A has
20 been mentioned.

21  MR.BENOIT: Okay.

22  HEARING OFFICER CROWLEY: Itisnot part of the
23 group that was the subject of the discussion this

24 morning.

25 MR. GUBKIN: Excuse me. What are we referring to
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1 now?

2 HEARING OFFICER CROWLEY: | am sorry?

3 MR. GUBKIN: | waswondering what we are referring

4 to now.

5 MR.BENOIT: Has Respondent's 35E?

6 MR.GUBKIN: 35E?

7 HEARING OFFICER CROWLEY: The question is have
8 various exhibits been entered into the record as

9 evidence.

10 MR. GUBKIN: Okay. Thank you.

11 HEARING OFFICER CROWLEY: | am sorry. Did you ask
12 about --

13 MR.BENOIT: 35E.

14 HEARING OFFICER CROWLEY: On 35E, yes, that has
15 been --

16 MR.BENOIT: Okay.

17 HEARING OFFICER CROWLEY: That has been admitted,
18 basically for the purpose that Ken Smith signed it or

19 printed it.

20 MS MENOTTI: That was my understanding.

21 MR.BENOIT: 39B, hasthat been admitted? Well,

22 that isall right.

23 No further questions.

24  HEARING OFFICER CROWLEY: Okay.

25 MR. GUBKIN: Wewill try to get through these and
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1 get you out of here before tomorrow.

2 REDIRECT EXAMINATION

3 BY MR. GUBKIN:

4 Q You stated during your testimony that you

5 have done approximately 20 inspections in your five
6 plus years with being with the solid waste area doing
7 inspections. Do you recall all of the details of all

8 of the inspections that you --

9 MR.BENOIT: Objection. | think he is misstating
10 the testimony.

11  THEWITNESS: Actualy, it isabout 20 inspections
12 of permitted landfills.

13 Q (By Mr. Gubkin) Okay. You are saying that
14 you aso did inspections of unpermitted landfills as
15 well, so thereis actually more than 20 places that
16 you have done inspections of in the past five years,
17 isthat true?

18 A Many, many more.

19 Q Okay. I will askinregardtothose. Do you
20 recall all of the details of al of those inspections,

21 whether you talked to people, what you said to them,
22 and things such as that?

23 A No.

24 Q | will try to take thisin order. When you

25 were doing these inspections, the June 1993
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1 inspection, it was you who did the inspection?
2 A Yes | wasthe primary inspector.
3 Q Okay. Wereyou the one who took the
4 pictures?
5 A Yes
6 Q Didyou writethe narrative?
7 A Yes |did.
Q Didyou mark the checklist?
9 A Yes
10 Q Thatisyour signature on there?
11 A Yesitis.
12 Q Okay.
13 HEARING OFFICER CROWLEY: That was People's 5,
14 correct?
15 THEWITNESS: Yes.
16 HEARING OFFICER CROWLEY: Thank you.
17 MR. GUBKIN: Thank you.
18 Q (By Mr. Gubkin) Mr. Benoit said something
19 about certain closed cells marked off on the map from
20 Exhibit 5, the 1993 inspection. At thistime, June
21 24th, 1993, was the landfill certified closed?
22 A No.
23  Q Okay. When we were looking at the June 24th,
24 1993, the map, the one that is not to scale, what is

25 that used for?
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1 A Itismoreof asite sketch used for

2 reference points.

3 Q Okay. The groundwater monitoring well on Mr.
4 Berger'slandfill, isthat a constant, though, that

5 staysin the same position at the actual landfill?

6 A Yes, they don't move around.

7 Q Okay. Isthat groundwater monitoring well

8 that is marked on there, marked as G107, | believe,
9 that you highlighted, is that considered a boundary
10 for Mr. Berger's landfill?

11 A Withregardsto the other map submitted by
12 the Respondent or on behalf of the Respondent, it
13 appearsto be right there at the southern boundary of
14 the permitted area.

15 Q Okay. When you saw refuse in the unpermitted
16 area and you paced it off, why did you pace it off?
17 A It appeared to be an area where refuse had
18 been deposited, again, because the soil had been

19 disturbed. It was not with the natural terrain. It

20 was elevated to the approximate level of the other
21 trenches. And | wanted to get an idea of how far

22 south, how far beyond the permitted portion of the
23 landfill that area went.

24 Q Okay. Andin regards to inadequate cover,

25 which you talked about before, could you tell me what
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1 measure of cover -- how much cover is considered to be
2 adequate cover?

3 A Canyoutell me specifically which --

4 Q | amstill referring to the June 24th, 1993

5 report.

6 A Okay. Thereisuncovered refuse remaining

7 from the previous operating day, and there is also

8 inadequate depth of daily cover which --

9 Q | amreferringto the daily cover. Sorry.

10 A | believeitissixinches.

11  Q Okay. And then anything that is less than

12 six inches, would that be considered inadequate cover,
13 then?

14 A From my understanding, yes.

15 Q Areyourequired to take measurements of how
16 much cover they haveif it isless than six inches?

17 A No.

18 Q Your checklist doesn't have a spot for

19 measurements?

20 A No, it doesnot.

21 Q When you were doing the 1993 inspection, did
22 you review the file before or after the inspection?

23 A |reviewed it afterwards.

24 Q Why didyou review it afterwards?

25 A Becausel had aready been to the site and
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1 that way | could go through the file and see what was
2 required -- outside of this checklist, what was

3 required or not necessary for the operations or

4 activitiesthere.

5 Q Okay. Areyou responsible for reviewing

6 financial assurance for alandfill?

7 A Fromwhat | understand only to the extent of
8 what the checklist states, and actualy | -- thisis

9 based on what other inspectors have done in the past.
10 Itisalowabletofill in the blank either like NR,

11 not reviewed at thistime. So that is not my primary
12 duty to do that.

13 Q Okay. Isityour job asan inspector to

14 probe the earth to find out what is under what you see
15 at alandfill?

16 A No. Andwe prefer to -- we would really

17 hesitate to do that, because it would disturb the

18 integrity of the overlying protective covering of the
19 waste.

20 Q Isityour job asan inspector to tell people
21 that you have marked off violations for their

22 landfillsand isit your job to tell them how to

23 correct the violations?

24 A No,itisnot.

25 Q Okay. Let'smove on now to the June 24th,
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1 1994 inspection. It is Respondent's Exhibit Number
2 34. That was a drive-by inspection, correct, a

3 drive-by visit?

4 A ltisconsidered asitevisit, afield visit.

5 Q Andthat was conducted on June 15th

6 actually. Who was with you during that visit?

7 A RyanWarren. Hewas asummer intern.

8 Q Why didyou take Mr. Warren with you?

9 A Hewasout with methat day just so he could
10 observe how inspections are conducted, whether at
11 permitted facilities or unpermitted sites.

12 Q Why didn't you do afull site inspection with
13 achecklist on that date?

14 A Part of it was probably because he was with
15 me. We may havejust beenin the area. | don't

16 recall exactly why, but just to see what the current
17 conditions of the site were.

18 Q Okay. Thenjust afew more. These will

19 mostly pertain to People's Exhibit Number 7, the
20 August 25, 1995 inspection report. Mr. Benoit was
21 asking you some questions regarding whether the
22 landfill was operational. Can alandfill still be

23 operationd  if it is not accepting waste?

24 A | would say yesin the sense that there are

25 certain operations or activities that are to be
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conducted there even after the site is no longer
accepting waste.
Q Isalandfill operationa if itisin closure
or post closure?
MR. BENOIT: | am going to object. Thisissome
kind of legal conclusion to define the word operation.
MS. MENOTTI: It has already been determined that
Ms. Williams is able to, with her knowledge, make

other similar observations based on her experience,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and the State would suggest that the same amount of

latitude should be allowed with this question.

MR. GUBKIN: In addition to that, | would like to

say we are just trying to clarify a point that Mr.

Benoit brought up.

HEARING OFFICER CROWLEY: | will allow her to

answer the question. | believe that she had

previously been asked something similar during her

guestioning.

THE WITNESS: Can you please repeat the question?

Q (By Mr. Gubkin) Sure. Isalandfill

operational if it isin closure or in post closure?

A

In my opinion, yes.

Q Okay. Asof August 25th, 1995, was Mr.

Berger's landfill in closure or post closure?

A

| believe the landfill was to the point that
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w

6

7

8

it needed that, but | don't know that -- | don't
believe it had been submitted or perhaps -- or at
least not approved by the Agency.

Q Maybethiswill clear it up. Isthe Berger
Landfill certified closed?

A Not that | am aware of.

Q Inregardsto the road, the vegetation on the

road, why didn't you drive down the road? Why didn't

9 you attempt it?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A | wasafraid that it would do damage to the
vehicle to the point that it would not be drivable.

Q Okay. Andyou had stated in earlier
testimony about -- Mr. Benoit was asking you if you
had seen any vectors at the landfill, which you stated
no. | guess my question iswhy were vectors an
issue? You brought them up in my original direct.
Why did you mention them if you didn't actually see
them?

A | think that you may have asked me or someone
asked me what might be the potential impact if say the
proper amount of cover was not applied or if erosion
were to occur, and that was one of the reasons,
because it could attract vectors.

Q Okay. Do you know -- offhand could you give

an estimate if you have any idea where Mr. Berger's
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1 closest neighbor is?

2 A lamnotsure.

3 Q Okay. Doyou know if they are close enough

4 that they would be able to see leachate at Berger's

5 landfill?

6 A |think it would be unlikely for them to be

7 ableto seeit.

8 MR.BENOIT: | am going to object. She doesn't

9 even know where the neighbors are. How would she know
10 if they could see anything.

11 HEARING OFFICER CROWLEY': Strike that question and
12 answer. Shedid say she didn't know.

13  Q (By Mr. Gubkin) Okay. You were ableto

14 observe leachate on one of your past inspections. |

15 believe that was Exhibit 6, though | am not positive

16 on that one.

17 MR.BENOIT: | am going to object to thisline of

18 questioning. Leachateis not even charged here.

19 HEARING OFFICER CROWLEY: | believe that we tied
20 it up, that it isrelated to cover, so you may

21 continue.

22  Q (By Mr. Gubkin) How were you able to observe

23 leachate at the Berger Landfill?

24 A | waked over around the site and throughout

25 that time| saw five areas -- | believe it wasfive
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1 different areas -- from which leachate was seeping

2 through the soil.

3 Q Okay. Youmay want to use the map from the
4 April 18th, 1993 inspection here. |1 am going to use

5 it to help me out, at least.

6 A Okay.

7 Q Theleachate that you observed, was it near

8 the outer boundaries of the landfill, within, in both

9 areas? You said there were multiple areas.

10 A Justaminute. Isit okay if | tear it apart

11 so | can see?

12 MR. GUBKIN: Would you like a different --

13 HEARING OFFICER CROWLEY': If you can do it without
14 damaging it.

15 THEWITNESS: Okay. | don't think I will have to
16 takeit apart to see. Okay. It looks like most of

17 the areas were in the more westerly portion of the

18 landfill.

19 Q (By Mr. Gubkin) Okay. Would a normal

20 passerby, someone who is walking by the Berger

21 Landfill, be able to see leachate without entering the
22 property of the Berger Landfill itself?

23 MR.BENOIT: Objection. Thisline of questioning
24 istotally irrelevant. | don't understand what heis

25 trying to get at.
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1 HEARING OFFICER CROWLEY: | am not sure quite what
2 you aretrying to achieve either.

3 MR. GUBKIN: Wédll, Mr. Benoit had asked on his

4 cross-examination whether anyone had reported --

5 MS. MENOTTI: Whether there was any harm to land

6 or to people.

7 MR. GUBKIN: Wadll, he also asked --

8 MR.BENOIT: That she --

9 MR. GUBKIN: In regardsto |leachate, whether

10 people had seen it, | believe.

11  MR.BENOIT: No.

12 MR. GUBKIN: Whether there had been -- | am

13 sorry. | don't have the transcripts. | just have it

14 from my notes.

15 HEARING OFFICER CROWLEY': | believe were there any
16 complaints and --

17 MR. GUBKIN: Inregardsto leachate. | believe he

18 said leachate specifically on that point. | am trying

19 to establish whether or not anyone who didn't go and

20 inspect that landfill, whether they would be able to

21 seeit. And, therefore, | think it isrelevant asit

22 directly deals with a question that Mr. Benoit asked

23 on cross.

24  HEARING OFFICER CROWLEY: | will let you answer

25 the question if you can.
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1 THEWITNESS: They may be ableto see the leachate
2 that was shown in Roll M784, photo 12, and 780, photo
3 1A. They looked like they were fairly close to the

4 permitted area of the site, but the -- a couple of the

5 other areas of leachate, | think it would be difficult

6 for someone to observe from off site.

7 Q (ByMr. Gubkin) Okay. Thelast thing |

8 wanted to talk to you about was that Mr. Benoit was

9 talking about -- asking you about various harms, harms
10 to the water of the State, harms to property. The

11 violations which the State has alleged of the Berger

12 Landfill, do these indicate harm to the environment

13 themselves?

14 MR.BENOIT: Objection. | don't even understand
15 what that question was.

16 MR. GUBKIN: | amsorry. | will try and rephrase
17 that.

18 Q (By Mr. Gubkin) Do the violations alleged of
19 Berger Landfill, are those things, such asimproper

20 cover, litter, the uncovered refuse being in the

21 unpermitted area, are those all factors of potential

22 harm to the environment?

23 A Vectorsand uncovered refuse, are those

24 potential harms, is that what you are asking?

25 Q Basicaly.
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1 A Yes thereisthat potential there.

2 MR. GUBKIN: Okay. We are done at thistime.

3 Thank you.
4 RECROSS EXAMINATION
5 BY MR. BENOIT:

6 Q Isyour testimony that monitoring well G107

7 isthe boundary of the landfill?

8 A It appearsto me, based on the map taken from
9 the soils and hydrogeol ogic investigation and

10 recommended groundwater monitoring system report,
11 submitted on behalf of the Respondent, that it appears
12 to me that the property boundary -- or the, | am

13 sorry, the permitted waste boundary in that area of

14 G107 does not go further south than monitoring well
15 G107.

16 Q Okay. | want--

17 HEARING OFFICER CROWLEY: Again, that'sthemap in
18 People's 6, right?

19 THEWITNESS: Yes, itis.

20 MR. GUBKIN: I just want to clarify. Thereistwo
21 different mapsthat we have had on here. | want to
22 make sure we are talking about the same one.

23 THEWITNESS: The one taken from that report
24 submitted on behalf of the Respondent, not the one

25 that | drew in photo numbers.
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1 MR. GUBKIN: Okay. The map that isto scale, and
2 not the not to scale one that we talked aboui.

3 THEWITNESS: I'massumingitisto scale. It

4 shows ascale at the top of it.

5 Q (By Mr.Benoit) Okay. | am going to ask the

6 question again, and | want you to listen to me.

7 A Okay.

8 Q Isthewell that we talked about, G107, the

9 boundary -- and thisis going to be a compound, but

10 just to give an idea of what | am getting at -- or is

11 thewell located just south of the boundary? So let's
12 just start with the first question.

13 Iswell G107 the boundary? Do you understand?
14 Thedistinctionis-- | don't know how to get this

15 out.

16 HEARING OFFICER CROWLEY: Your question wasisit
17 the boundary --

18 MR. BENOIT: Isit the boundary or --

19 HEARING OFFICER CROWLEY: -- orisit south of the
20 boundary.

21 MR.BENOIT: Orisitlocated at the boundary. Do
22 you know, under the permit?

23 THEWITNESS: Isit the boundary or isit located
24 at the boundary sounds like the same question to me.

25 HEARING OFFICER CROWLEY: That did sound like the
201

KEEFE REPORTING COMPANY
Belleville, Illinois



1 same question. You had earlier asked was it the

2 boundary or isit located south of the boundary.

3 MR.BENOIT: Okay. Let meseeif | can rephrase.
4 Q (By Mr. Benoit) The permitted -- the area

5 that Berger was permitted to put wastein is

6 designated by a boundary; is that true?

7 A |bdieveso.

8 Q Okay. Andwhich exhibit are we on now?

9 A Exhibit6.

10 Q Exhibit Number 6, and I am talking about the
11 map that showsthe cells. Well, let's go back to the
12 one that you marked that doesn't show the cells.

13 Thereisaline on there that shows the permitted

14 boundary; isthat correct?

15 A Do youwant tolook at thisoneor a

16 different one?

17 Q Weare back to the exhibit where you marked
18 with ablueline. Isthere aline on there that shows
19 the permitted boundary?

20 A Itismarked as permitted waste boundary.

21 Q Okay. Sothe monitoring well could be placed
22 incorrectly north of the permitted boundary; is that
23 true?

24  MS MENOTTI: Objection. Assumes factsnotin

25 evidence.
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1 HEARING OFFICER CROWLEY: Could you rephrase that
2 question? | had a problem with the way it was posed.

3 MR.BENOIT: Okay.

4 Q (By Mr. Benoit) Isit possible that the

5 engineers did not put the monitoring well on the

6 border of the permitted boundary but instead put it

7 north of it?

8 MS. MENOTTI: Objection. Calsfor speculation.

9 Also, itisnot established that the witness has

10 personal knowledge of what the engineers did at this

11 site.

12 MR. BENOIT: | have established that she doesn't

13 know where the monitoring well is located.

14 MS. MENOTTI: That was not the question asked.

15 HEARING OFFICER CROWLEY: | will instruct the
16 witness not to answer the question. Isit possible?

17 Anythingis possible.

18 MR.BENOIT: Okay.

19 HEARING OFFICER CROWLEY: You have -- the witness
20 hasindicated that she knows physically where on the

21 sitethe monitoring well islocated. We did have some
22 back and forth as to whether particular maps correctly
23 located it, but, again, those are not maps prepared by

24 the witness.

25 MR.BENOIT: My recollection isthat she never
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1 established that she knew or measured or has any idea

N

of where that monitoring well is, other than walking

w

up toit and saying it isthere. Asfar as measuring

N

it and making it correspond to map, she has never done
5 that.
6 HEARING OFFICER CROWLEY: | don't believe that she

7 has ever established correspondence on the map, but

oo

physicaly she knows where it is located on the site.

9 Shehasvisualy observed it. That is, | believe,

10 what the testimony shows.

11 MR.BENOIT: | agree with that. | am just -- |

12 don't know how to phrase this any different. | am

13 just trying to establish that there could be a

14 permitted boundary, and somebody could put awell --
15 MS. MENOTTI: Objection. IsCounsel's narrative a
16 question?

17 MR.BENOIT: And the permitted boundary does not
18 move just because the well moves.

19 MS. MENOTTI: Isthisaquestion for the withess
20 or are you asking the Hearing Officer how you can

21 present your evidence? Objection and move to strike
22 Counsdl's --

23 MR.BENOIT: | am asking her to allow meto

24 continue this line of questioning until the witness

25 can understand what the question is.
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1 HEARING OFFICER CROWLEY: | am going to strike the
2 last question. And | really don't see the relevance

3 of theline of questioning. | will not ask the

4 witness to speculate whether something could have

5 happened at --

6 MR.BENOIT: Canl ask one more question?

7 HEARING OFFICER CROWLEY: --that site. Yes.

8 MR.BENOIT: Itisanother hypothetical. Let me

9 ask it and seeif there is an objection.

10 Q (By Mr. Benoait) If monitoring well G107 were

11 moved north, would that change the permitted area of

12 thelandfill?

13 MS. MENOTTI: Objection. Vague. How far north?
14 Which way north?

15 HEARING OFFICER CROWLEY: | am sorry?

16 MS. MENOTTI: Wéll, northisvague. He asked if

17 the groundwater monitoring well was moved north, would
18 that change her opinion. He has not established how

19 far north, directly north.

20 HEARING OFFICER CROWLEY: | think that he has
21 asked a question that is understandable.

22 Canyou answer? Does the permitted boundary of

23 the landfill move if the location of a monitoring well

24 moves?

25 THEWITNESS: | wouldn't think so.
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1 MR.BENOIT: Thank you. No further questions.
2 MR. GUBKIN: | havejust acouple.

3 FURTHER REDIRECT EXAMINATION
4 BY MR. GUBKIN:

5 Q Refering to State's Exhibit Number 6, the

6 April 18th, 1994 report, the map that isto scale

7 where you marked off the unpermitted refuse. Who was
8 this map -- where did this map come from?

9 A | believeit came from information submitted
10 on behalf of the Respondent.

11 Q Andhow did you use this map in determining
12 that Mr. Berger disposed of refuse beyond the

13 permitted area?

14 A This map shows that the permitted waste

15 boundary west of monitoring well G107, it runs

16 directly west of monitoring well G107, but goes no
17 further south than monitoring well G107.

18 Q Okay. Now, cross-referencing this map with
19 your actual site inspection that you took, the actual
20 walk through, was it evident that Mr. Berger disposed
21 of refuse beyond the permitted boundary of his

22 landfill?

23 A Yes, it appeared that that was the case.

24  MR. GUBKIN: No further questions.

25 MR.BENOIT: No further questions.
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1 HEARING OFFICER CROWLEY: Thank you, Ms.

2 Williams.

3  (Thewitness left the stand.)

4  HEARING OFFICER CROWLEY: It now being 5:42, and
5 given that we are required to be out of the room by

6 6:00, | am not going to ask if anyone wants to present

7 any additional witnessestoday. | will ask if there

8 isanything else that we need to attend to before we

9 adjourn or recess.

10 MS. MENOTTI: Arewe going to start at 9:00

11 tomorrow morning?

12 MR.BENOIT: I thought we were starting at 8:30 in

13 the morning.

14 HEARING OFFICER CROWLEY: | had said that | was
15 available, that we were available to start as early as

16 8:30.

17  MS. MENOTTI: We can try and be down here that

18 early. We have got --

19 HEARING OFFICER CROWLEY: If the witness can't be
20 available until 9:00 that's fine.
21  MR.BENOIT: Isthere other people besides Wayne
22 inyour case?
23 MS MENOTTI: The witnesses are coming in from
24 Springfield and from other places, and are not going

25 to be here. We are coming in from Effingham. So | am
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1 saying that we have got travel to consider in

2 conjunction with -- | mean, we are not right here.

3 MR.BENOIT: | guess my question is, is Wayne your
4 last witnessin your case in chief?

5 MS MENOTTI: Heisthe last witness that we have
6 to call.

7 MR.BENOIT: Okay. Andjustsol can -- let's

8 see. You have got John Taylor coming in about 10:00?
9 MS. MENOTTI: Actualy, can we go off the record
10 and make the decisions and then put it back on the

11 record.

12 HEARING OFFICER CROWLEY: Oh, | am sorry. Yes.
13  (Discussion off the record.)

14 HEARING OFFICER CROWLEY: All right. We will go
15 back on the record.

16  Wewill reconvene at 9:00 tomorrow morning.

17 Again, we will be forced to close tomorrow at 2:00.

18 Thank you.

19 (Exhibits retained by Hearing

20 Officer Crowley.)

21

22

23

24

25
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