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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

1441 KINGSHIGHWAY LLC, )
)

Petitioner, )
v. ) PCB No. 2024-032

) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL ) 
PROTECTION AGENCY, )

)
Respondent. )

PETITIONER’S POST-HEARING REPLY BRIEF

NOW COMES Petitioner, by its undersigned attorney, pursuant to Section 101.610 (k), of

the Board’s Procedural Rules, 35 Ill. Adm. Code 101.610(k), for its post-hearing brief states as

follows:

I. COMPARTMENT TANKS  DO NOT OPERATE IN COMBINATION, NOR CAN
THE OSFM’S FINAL DECISION TO REGISTER THE TANKS AS INDIVIDUAL
TANKS BE SET ASIDE HEREIN.

The Illinois EPA asserts that compartment tanks are a  “combination of tanks.”  The plain

language of the regulatory definition is that a combination of tanks are combined by connecting

pipes:

"Underground storage tank" or "UST" means any one or combination of
tanks (including underground pipes connected thereto) that is used to
contain an accumulation of regulated substances, and the volume of which
(including the volume of the underground pipes connected thereto) is 10
percent or more beneath the surface of the ground.  The term "underground
storage tank" shall not include any pipes connected to any tank which is
excluded from this definition. . . .

(41 Ill. Adm. Code § 178.100)

The language of this regulation originates from the 1984 RCRA Amendments that
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initiated the regulation of underground storage tanks.  (42 U.S.C. 6991(1)(enacted in Public Law

98-616, Nov. 8, 1984))  In 1988, the USEPA promulgated technical requirements for

underground storage tanks, which identified a type of tank in which there is “manifold piping . . .

connecting the tanks together.”  53 Fed. Reg. 37082, 37090 (Sept. 23, 1988) (to be codified at 40

C.F.R. Part 280)(excerpts from this rulemaking are attached hereto as Exhibit A).  In some cases

“manifolded tanks are filled through the piping connecting the tanks together.”  Id.  “Tanks that

are simply manifolded together are considered as one UST system.”  Id. at 37114.1

The unchallenged testimony at the hearing was that compartment tanks do not operate in

combination.  Compartment tanks are not connected to each other by pipes; they are separate,

complete tanks glued together.   Hrg. Trans. at p. 10.  Compartments have separate fill ports and

separate pumps in each (as opposed to a pump in tank A drawing from both tank A and tank B). 

Id. at 11.  They frequently contain different products which can be piped to separate dispensing

mechanisms.  Id.  These compartment tanks do not act in combination in any way different than

traditional tanks, and since they only appeared in the late 90s, id. at 11-12, they were unlikely to

have been the type of tanks contemplated by the definition. 

Ultimately, however, the question of what is a tank is resolved by the Office of the State

Fire Marshal registering three tanks.  The 1984 RCRA Amendments required owners and

operators to give notification of the number of tanks for the national registry.  (42 U.S.C. 6991a)  

The definition of tank included the “combination of tanks” language (42 U.S.C. 6991(a)) and was

1  An example of manifolded tanks was discussed in a Pennsylvania pollution case:  "a
4,000 gallon storage capacity, was 'manifolded' to another 2,000 gallon underground tank. The
system operated so that the smaller tank fed into the larger one."  Moore v. Mobil Oil Co., 480
A.2d 1012, 1014 (Pa. Super. Ct. 1984); see also id at 1022 (dissenting opinion) (“the
2,000-gallon tank was 'manifolded' by means of a pipe to the 4,000-gallon tank, which caused a
vacuum to be created that drew the fuel from the smaller tank into the larger one when gas was
being dispensed...") In other words, two tanks shared the same product.
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contained on the initial form created by the USEPA to be used by states and UST

owner/operators.  53 Fed. Reg. 37082, 37208 (Appendix I)  As the form notes, there are penalties

for providing false information, but the registration also would become a pre-condition to access 

Illinois’ Underground Storage Tank Fund.  (415 ILCS 5/57.9(a)(4) (eligible tanks must be

registered)  The initial and annual fees for each tank must also be paid.  Id.; see Hoing v. OSFM,

PCB 98-146, slip op. at 6 (May 17, 2001) (tanks ineligible due to failure to pay “$1,800 for the

annual fees and late fees for the three tanks”)

In Illinois, the OSFM is the agency charged with tank registration.  (430 ILCS 15/4(b)) If

the OSFM decides that the owner/operator is seeking to register a non-registerable tank, it will

issue an administrative order modifying the registration status.  (430 ILCS 15/2(e))  Upon receipt

of the administrative order, the owner/operator has ten days to appeal that decision pursuant to

the procedural rights guaranteed by the Administrative Procedure Act.  (Id.)  In turn, that decision

can be further appealed to the relevant circuit court under the Administrative Review Law.  (Id.) 

State law gives owner/operators procedural rights to challenge the OSFM’s determination of the

number of tanks, which is simply being ignored here by the Illinois EPA.

The Pollution Control Board has stated on multiple occasions that OSFM registration

decisions are “a final decision which the Board will not review.”  Christ Episcopal Church v.

OSFM, PCB 94-192, slip op. at 2 (Dec. 1, 1994) (notification that the tank was not registerable

will not be reviewed by the Board in the appeal of an eligibility determination); Hoing v. OSFM,

PCB 98-146, slip op. at 5 (May 17, 2001)(the question of whether the tanks were registered “is

not properly before the Board”); Divane Bros. Electric Co. v. IEPA, PCB 93-105, slip op. at 6

(Nov. 4, 1993) (whether or not the tank should have been registered by OSFM was not the issue

before the Agency during it’s eligibility determination, but “whether the tank was registered by
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OSFM, as OSFM is the agency responsible for registering tanks”)

The Illinois EPA is seeking to improperly attack the OSFM’s registration of these tanks

based upon a different interpretation of regulations that OSFM is charged with enforcing.  As it

has in many past cases, the Board should decline to review OSFM’s registration of these tanks.

II. THE ILLINOIS EPA IS ENFORCING A STANDARD OF GENERAL
APPLICABILITY TO ALL COMPARTMENT TANKS.

The Illinois EPA claims that is engaged in an analysis of the number of tanks based upon

“site specific facts,” in light of the Board’s definition of “UST” which includes a “combination

of tanks.”  (Response, at p. 13) This is directly contrary to the testimony of Brian Bauer, the

Acting Manager of Illinois EPA’s Leaking Underground Storage Tank Section:

MS. VAN WIE:  If you're aware that a tank is a compartment tank --

A.  Uh-huh.

MS. VAN WIE: -- do you view that as one tank for reimbursement or two

tanks for reimbursement?

A. We viewed it as one tank for reimbursement.

MS. VAN WIE: Always or -- I'm not just – I'm talking generally, not just

specific to this matter.

A. Always.

MS. VAN WIE: Always? Okay.

A. Yeah. Yeah.

(Hrg. Trans. at p. 44)

In other words, the Illinois EPA has a policy that compartment tanks are always single

tanks.  A rule is "each agency statement of general applicability that implements, applies,
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interprets or prescribes law or policy."  (5 ILCS 100/1-70 (emphasis added))  The Administrative

Procedure Act does not bar such rules, but requires that they be promulgated through a fair and

informative process.

The Illinois EPA claims that it interpreted the Board’s definition of “underground storage

tank” at 35 Ill. Adm. Code 734.115 and this proceeding is a proper forum for adjudicating what

is an “underground storage tank.”  This appears to be a post-decision legal justification, given

that this regulation is absent from the Illinois EPA determination letter.  (35 Ill. Adm. Code §

734.610(d) (Illinois EPA must explain what legal provisions may be violated if the application

for payment is approved)  In any event, the problem as discussed in the previous section is that

the OSFM has already made a final determination of the number of tanks applying that same

“combination of tanks” language.  This determination is then incorporated into the OSFM’s

eligibility determination which the Board rules require to be included in each and every budget

and payment application.  (35 Ill. Adm. Code 734.605(b)(3)(payment application); see also id. §

734.310(b)(site investigation budget); § 734.335 (corrective action plan budget).  The Board’s

rules accordingly require reimbursement decisions to follow the OSFM’s determination.

III. THE ILLINOIS EPA’S DIFFICULTIES IN ASCERTAINING AN
ALTERNATIVE NUMBER OF TANKS IS A DIRECT PRODUCT OF
ENFORCING AN UNPROMULGATED RULE.

Most, if not all, of the evidentiary issues raised by the Illinois EPA’s Response deal with

how it learned or didn’t learn of the presence of compartment tanks.  The Petition for Review did

not raise an objection with that aspect of the Agency’s review.  The issue before the Board is a

legal issue that would be no different than if the reviewer simply learned about the tanks at the

site by emailing Petitioner’s consultant.
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The Illinois EPA implies that Petitioner’s consultant had a duty to affirmatively disclose

compartment tanks.  (Resp. at p. 13)  The testimony at hearing from the Acting Section Manager

is to the contrary:

Q.  Do those forms indicate that compartment tanks need to be

identified?

A.  The reimbursement forms?

Q.  Yes.

A.  No.

Q.  Okay.  And you're probably also familiar with the agency

instructions for those forms, I assume?

A.  Yes.

Q.  Those instructions do not refer to identifying compartment tanks. 

Is that true?

A.  That's probably correct. Yes.

Q.  Is it also true that there's nothing in any of these Part 734

regulations that expressly mentions compartment tanks? Isn't that true?

A.  I believe so. Yes.

(Hrg. Trans. at p. 43)

Petitioner’s consultant did not identify tanks because it’s clearly irrelevant.  To the extent

that the Illinois EPA thinks that maps in the 45 Day Report show the presence of compartment

tanks, then the Illinois EPA similarly knew of the issue when it received the 45 Day Report.  It is

quite perplexing for the Illinois EPA to insist that it didn’t know about the compartment tanks

until after re-review when it insists that the 45 Day Report shows the presence of compartment
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tanks.  This confusion is compounded by the Illinois EPA inspector testifying that he personally

observed compartment tanks during the tank pull, which he reported to the Section Manager. 

(Hrg. Trans. at p. 36)  When and how the Illinois EPA knew about the compartments tanks seems

important to the Illinois EPA, but apparently quite allusive.

What all of this shows is what a secret rule looks like.  The OSFM does not track

compartment tanks, so it’s uncertain whether a site has them until they are uncovered.  (Hrg.

Trans. at p. 12 (Tod Rowe))  Board regulations and Agency forms and instructions don’t mention

them (Hrg. Trans. at p. 43 (Bauer)), and submittals are matched-up with the OSFM eligibility

determination.  (Hrg. Trans. at p. 27 (Carol Rowe))2  The Illinois EPA inspector during the tank

pull noted the presence of a compartment tank, but apparently this is just an observation he made

(Hrg. Trans. at pp. 37-38), and there is no systematic process at the Illinois EPA to know whether

a compartment tank is present.  And even after receiving the information from the OSFM

through correspondence documented in the Agency record (A.R.339 - A.R.346), it appears the

Illinois EPA gathered more information after it made its final decision.  (A.R.001-A.R.013

(OSFM tank installation documents)) 

Ultimately, the Illinois EPA “does not contest there were three (3) tanks at the facility,”

but they also apparently simultaneously possessed the essence of two tanks.  (Resp. at p. 11) 

Petitioner agrees with the first part and any insinuation that it was wrong to report that there were

three tanks at the facility is absurd.  

2  Carol Rowe was asked about the “West UST Cross View,” a map dated after the tank
pull, which obviously obscures the location of the tank to the east.  (Resp. Hrg. Ex. 2) This is
simply the nature of two-dimensional cross views.
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WHEREFORE, Petitioner,1441 KINGSHIGHWAY LLC, prays that the Board find the

Agency erred in its decision, direct the Agency to approve the payment as submitted, award

payment of attorney’s fees and grant Petitioner such other and further relief as it deems meet and

just.

1441 KINGSHIGHWAY LLC ,             
Petitioner             

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW 

By: /s/ Patrick D. Shaw                     

Patrick D. Shaw
LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road
Springfield, IL 62704
217-299-8484
pdshaw1law@gmail.com
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