

















































































































































































































































































































































































































































































































































































































































































































USCA Case #15-1219  Document #1746578 Filed: 08/21/2018  Page 43 of 72



usckleglionis Thing: Regsiver, &'arkey Office 0302020-052020:9197 o1 7

44

dumped,” “is spilled,” “is leaked,” or “is placed,” regardless of
when it might have originally been dropped off. See 42
U.S.C. § 6903(3), (14). In other words, the waste in inactive
impoundments “is disposed of” at a site no longer receiving
new waste in just the same way that it “is disposed of” in at a
site that is still operating.

Tellingly, not even Industry Petitioners embrace the full
import of their interpretation. They agree that previously
deposited waste “is disposed of” at an impoundment site, so
long as the site is actively accepting new waste. But if EPA’s
authority reaches only active disposal, it stands to reason that
its authority over the site extends only to that newly deposited
(or actively leaking) waste. But Industry Petitioners do not
push this point—probably because, as a practical reality, waste
is no less “disposed of” at a site the day after operations cease
than it was the day before. That is, the waste previously
dumped is still currently “placed” or “deposited” there. 42
U.S.C. §6903(3), (14). In other words, the pile of Coal
Residuals retains its regulated status whether or not anyone
adds to the pile.

Think of it this way: If a kindergarten teacher tells her
students that they must clean up any drink that “is spilled” in
the room, that would most logically be understood to mean that
a student must clean up her spilled drink even if the spill is
already completed and nothing more is leaking out of the
carton. A student who refused to clean up that completed spill
(as Industry Petitioners would have it) might well find himself
on time out.

What’s more, the Industry Petitioners’ reading butts up
against the binary world created by the statute. RCRA creates
two categories for Subtitle D waste: open dumps and sanitary
landfills. Industry Petitioners offer no explanation of where
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“inactive” sites fit into their understanding of that landscape.
Nor do they explain why, once the last person turns off the
lights, Congress’s concern for the substantial health and
environmental dangers posed by that pile of toxic waste would
completely evaporate. As our concurring colleague aptly
notes, “the disposal of [Coal Residuals] in an impoundment is
not a discrete act. If it were, the EPA would regulate only the
transfer of [Coal Residuals] from a power facility into an
impoundment, at which point the ‘disposal’ would end.”
Concur Op. at 8.

The concurring opinion spies ambiguity only by splitting
the operative verb “is disposed” into two distinctly analyzed
parts: “is” and “disposed.” Concur Op. 2—4. But just as
courts must not “construe statutory phrases in isolation,” we
surely must read a single verb “as a whole” and not in pieces.
United States v. Morton, 467 U.S. 822, 828 (1984). Even
more so, we must give effect to the whole adjectival phrase “is
disposed of.” A site where garbage “is disposed of” is the
place where garbage is dumped and left. The status of that site
does not depend on whether or not more garbage is later piled
ontop. A garbage dump is a garbage dump until the deposited
garbage 1s gone.

In short, as facilities “where solid waste is disposed of,”
42 U.S.C. § 6903(14), inactive impoundments are “open
dumps,” unless they fall into one of two statutory exceptions—
neither of which the Industry Petitioners claim applies to their
inactive impoundments.'® And no one denies that the EPA
has authority to regulate (and to prohibit) “open dumps.”

19 The two exceptions, which Industry Petitioners do not
contend apply here, are for “sanitary landfills,” as defined by the
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Instead, the Industry Petitioners point to cases interpreting
the term “disposal” in the Superfund statute, 42 U.S.C. § 9601
et seq., to apply only to ongoing disposals. True enough. But
those cases turned on the Superfund statute’s different
language, which is “at the time of disposal,” not the RCRA
phrase “is disposed of.” See id. §9607(a) (responsible
persons subject to recovery costs under the Superfund statute
include “any person who at the time of disposal of any
hazardous substance owned or operated any facility at which
such hazardous substances were disposed of”’). The specific
signification of that language lies at the heart of those court
rulings. See Carson Harbor Vill., Ltd. v. Unocal Corp., 270
F.3d 863, 871 (9th Cir. 2001) (“We must decide in this case
whether the Partnership Defendants * ** owned the
contaminated property ‘at the time of disposal of any hazardous
substance.’”) (citing 42 U.S.C. § 9607(a)(2)).'!

The Superfund statute also contains an “innocent
landowner” defense by which a person can avoid liability if
“the disposal or placement of the hazardous substance”
occurred prior to that party’s acquisition of the property. 42
U.S.C. § 9601(35)(A). That strengthens the notion that “at the
time of disposal,” as used in the Superfund statute, is time-

EPA, 42 U.S.C. § 6944, and sites housing ‘“hazardous” waste
regulated separately under RCRA Subtitle C, id. § 6921 et seq.

"' See also ABB Indus. Sys., Inc. v. Prime Tech., Inc., 120 F.3d
351, 356 (2d Cir. 1997) (“Under [the Superfund statute], a prior
owner or operator is a responsible party if it controlled the site ‘at the
time of disposal’ of a hazardous substance.”); United States v.
CDMG Realty Co., 96 F.3d 706, 712-713 (3d Cir. 1996) (“HMAT
contends that Dowel is liable as a person who owned or operated the
facility ‘at the time of disposal’ of a hazardous substance.”); Joslyn
Mfg. Co. v. Koppers Co., 40 F.3d 750, 760 (5th Cir. 1994) (similar).
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dependent and refers to the act of placing the waste in the
holding site. See Carson Harbor Vill., 270 F.3d at 882.
RCRA’s distinct language comes with no such limiting textual
indicia.

In short, the fundamental flaw in the Industry Petitioners’
effort to limit EPA regulation to active impoundments is that
they focus on the wrong text. For all their efforts to explain
the meaning of the single word “disposal,” they fail to grapple
with the full phrase “is disposed of.” RCRA is explicit that
inactive sites may qualify as open dumps if they are facilities
where waste “is disposed of,” regardless of whether they are
also facilities where more “disposal” continues to occur. As
is often true in statutory interpretation, the words make all the
difference.

Even if the text were ambiguous, the EPA’s interpretation
1s eminently reasonable under Chevron step two. First, the
same reasons supporting our interpretation of the plain
statutory text demonstrate with even greater force the
reasonableness of the EPA’s interpretation.

Second, the EPA’s interpretation directly advances
RCRA’s stated regulatory purpose. RCRA directs the EPA to
develop standards that limit permissible waste sites “[a]t a
minimum” to those with “no reasonable probability of adverse
effects on health or the environment from disposal of solid
waste[.]” 42 U.S.C. § 6944(a). No one denies that inactive
impoundments can have significant adverse environmental and
health effects. In fact, the EPA persuasively explains that
inactive sites often pose even greater health risks given their
age and accompanying deterioration. 80 Fed. Reg. at 21,343
(indicating that “the risks are primarily driven by the older
existing units”); see also id. (noting that leaks into the Dan
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River from an inactive impoundment occasioned publication of
this very Rule).

The EPA’s construction of the text is thus consistent with
a straightforward reading of statutory text and RCRA’s central
purpose. See In re Consolidated Consol. Land Disposal
Regulation Litig., 938 F.2d at 1389 (EPA’s reading of the term
“disposal” in RCRA’s Subtitle C, 42 U.S.C. § 6924, to include
“the continuing presence of waste” was reasonable under
Chevron step two).

For all of those reasons, the Industry Petitioners’ attempt
to confine the EPA’s authority to only active impoundments
fails.

2. Notice Challenge to Aquifer Requirements

Under 5 U.S.C. § 553, an agency is required to give notice
of a proposed rule and allow interested parties to comment on
the rule before it is promulgated. Although the final rule need
not be identical to the proposed rule, it must be the “logical
outgrowth” thereof. Shell Oil Co. v. EPA, 950 F.2d 741, 747
(D.C. Cir. 1991) (per curiam). “A rule is deemed a logical
outgrowth if interested parties ‘should have anticipated’ that
the change was possible, and thus reasonably should have filed
their comments on the subject during the notice-and-comment
period.” Northeast Md. Waste Disposal Auth. v. EPA, 358
F.3d 936, 952 (D.C. Cir. 2004) (per curiam) (citing City of
Waukesha v. EPA, 320 F.3d 228, 245 (D.C. Cir. 2003)).

The Final Rule requires that all surface impoundments be
located no fewer than five feet above the uppermost aquifer or,
alternatively, that the owner or operator of the impoundment
demonstrate that the impoundment will not be subject to a
hydraulic connection with the groundwater supply as
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groundwater levels fluctuate over the course of the year.'? 40
C.F.R. §257.60(a); see 80 Fed. Reg. at 21,361. Industry
Petitioners argue that the EPA did not give adequate notice that
this provision would apply to existing surface impoundments
because the proposed regulation applied only to “[n]ew [Coal
Residuals] landfills and new [Coal Residuals] surface
impoundments[.]” 75 Fed. Reg. at 35,241.13

The Industry Petitioners’ argument ignores the plain
language of the preamble to the Proposed Rule, which declares:
“Ibl]y contrast [to landfills] * * * the proposed regulations
would apply all of the location restrictions to existing surface
impoundments.” 75 Fed. Reg. at 35,198 (emphasis added).
This is exactly what the Final Rule prescribes. See 40 C.F.R.
§ 257.60. Indeed, the Rule is not only the “logical outgrowth”
of the Proposed Rule; it faithfully tracks the goals set forth in
the preamble. See Shell Oil Co., 950 F.2d at 747. The
preamble—and the Proposed Rule as a whole—advised the

'2° A “hydraulic connection” means a connection between the
[Coal Residuals] unit and the underground water table. 80 Fed.
Reg. at 21,362. The EPA received comments explaining that
“fluctuations in groundwater levels in many geological settings can
exceed ten feet over the course of the year.” Id. at 21,361. To
account for this change in aquifer levels, the EPA revised its
definition of “uppermost aquifer” to “specify that the measurement
of the upper limit of the aquifer must be made at a point nearest to
the natural ground surface to which the aquifer rises during the wet
season.” Id. at 21,362.

3 In the preamble to the Final Rule, the EPA acknowledged
that, “[i]n the proposed rule, the regulatory language should have
included ‘all surface impoundments’ as opposed to only ‘new
surface impoundments.”” 80 Fed. Reg. at 21,360.
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public that the EPA was at least considering applying the
aquifer restrictions to existing impoundments, thereby inviting
Industry’s comments on the topic. /d.'*

3. Seismic Impact Zone Criteria

The Final Rule contains two seismic impact requirements.
First, the Rule imposes safety assessment criteria on surface
impoundments over a specific size. 40 C.F.R. § 257.73(e).
These criteria had an implementation deadline of October 17,
2016. I1d. § 257.73(f). Because the compliance deadline
lapsed before oral argument, Industry Petitioners voluntarily
dismissed this challenge. See Sept. 27, 2017 Per Curiam
Order Granting Motion to Dismiss.

Second, every new Coal Residual landfill and landfill
expansion, as well as any new and existing surface

4 Although the EPA may not “bootstrap notice from a
comment,” the sheer volume of Industry Petitioners’ comments on
this very provision confirms that notice was adequate. Fertilizer
Inst. v. EPA, 935 F.2d 1303, 1312 (D.C. Cir. 1991) (internal
quotation marks omitted). The EPA explains: “Overwhelmingly,
the issue receiving the most comment was EPA’s intention to subject
existing [Coal Residuals] surface impoundments to all of the new
location criteria.” 80 Fed. Reg. at 21,360. Industry Petitioners’
comments confronted the aquifer location restrictions, including
their applicability to existing surface impoundments, head-on. See,
e.g., Comments of the Utility Solid Waste Activities Group on
Proposal, Nov. 19, 2010, J.A. 775 (“EPA states in the preamble to
the proposal that it intends to subject existing surface impoundments
to all of these new location restrictions * * * ””) (emphasis omitted).
When combined with the clarity of the preamble, Industry
Petitioners’ comments illustrate that it was both aware of, and
troubled by, the aquifer restrictions.
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impoundment, is subject to location restrictions that prohibit
operation in a “seismic impact zone” !> unless the facility
demonstrates that it has the appropriate structural components,
including liners, leachate collection and removal systems and
surface water control systems. 40 C.F.R. § 257.63(a). For
existing surface impoundments, the deadline for demonstrating
compliance with the Rule is October 17, 2018—four and one-
half years after the Rule was promulgated. Id. § 257.63(c)(1).

Industry Petitioners attack the seismic impact zone
requirements on three fronts; they argue that the EPA was
arbitrary and capricious in: (i) shortening the operating life
for existing impoundments from five years to four years; (ii)
applying the seismic impact zone location restriction to new
Coal Residual landfills and landfill expansions; and (iii)
regulating the structure of Coal Residual landfills based on a
2,500-year seismic event. The parties brief these three issues
separately, and we likewise address—but reject—each of
Industry Petitioners’ challenges in turn.

a. Operating Expiration

Industry Petitioners argue that, although the Proposed
Rule had a five-year operating expiration for impoundments,
the Final Rule arbitrarily reduced that window to four years.
Industry Pet’rs” Br. 45. As a corollary, Industry Petitioners
argue that four years is not enough time for impoundment
owners and operators to switch from wet to dry Coal Residuals
disposal. Industry Pet’rs’ Reply Br. 21-22.

15 “Seismic impact zone means an area having a 2% or greater
probability that the maximum expected horizontal acceleration,
expressed as a percentage of the earth’s gravitational pull (g), will
exceed 0.10 g in 50 years.” 40 C.F.R. § 257.53.
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Industry Petitioners’ arguments misconstrue both the
Proposed Rule and the Final Rule. The section of the
Proposed Rule that Industry Petitioners cite for the five-year
deadline (proposed 40 C.F.R. § 257.65(a)) does not apply to
the seismic impact zones; instead, it applies to “unstable areas.”
See 75 Fed. Reg. at 35,242-35,243. Indeed, the Proposed
Rule does not prescribe an explicit operating deadline for
seismic impact zones at all.

Moreover, even assuming the proposed five-year deadline
for “unstable areas” applies to seismic impact zones, the
Proposed Rule reads: “Existing [Coal Residuals] landfills and
surface  impoundments  that  cannot make  the
demonstration * * * must close by [date five years after the
effective date of the final rule].” 75 Fed. Reg. at 35,242
(brackets in original). The “must close by” language in the
Proposed Rule is different from the language of the Final Rule,
which demands only that the regulated facility “complete the
demonstration [that the site has met the relevant structural
requirements| no later than October 17, 2018.” 40 C.F.R.
§ 257.63(c)(1). Contrary to Industry Petitioners’
representation, then, the Final Rule gives the disposal sites four
years before they must demonstrate compliance. See id.
Only 1if they fail in that demonstration must they begin the
closure process. Id. And once the closure process begins,
they have at least five years to complete it. See id.
§ 257.102(H)(1)(ii).'

!¢ Manifesting additional flexibility, the Final Rule’s closure
timeframe may be extended up to ten years (in consecutive two-year
periods) “if the owner or operator can demonstrate that it was not
feasible to complete closure of the [Coal Residuals] unit within the
required timeframes due to factors beyond the facility’s control.”
Id. §257.102(H(2)(1)—2)([i)(B). Accordingly, in some
circumstances the impoundment need not complete the closure
process until /9 years after the Rule’s enactment date.
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Once the Rule’s timeline is correctly understood, there is
nothing in the record to suggest the Rule’s operating deadline
is arbitrary and capricious. Indeed, Industry’s comments
confirm that the Rule’s timeline will provide a sufficient period
for a non-compliant facility to close (within nine years, and
more if it meets the extension requirements). See, e.g.,
Comments of American Elec. Power Co. on Proposal at 5, J.A.
581 (“[A]t some locations, it will take at least four years from
the time the new [Coal Residuals] rule becomes effective to
accomplish the wet-to-dry conversion and to accomplish the
switch to dry.”); Comments of SCANA Corp. on Proposal at 7,
J.A. 579 (“The time frame required to site, design, permit, and
construct a landfill in today’s regulatory environment is at least
5 to 10 years.”). The EPA’s conclusions are consistent with
Industry Petitioners’ comments. See 75 Fed. Reg. at 35,202
(“[Under Subtitle C,] EPA believes that five years will, in most
cases, be adequate time to complete proper and effective
facility closure and to arrange for alternative waste
management * * * . EPA is aware of no reason that the time
frames would need to differ under subtitle D * * * ). In sum,
we conclude that the EPA’s operating timeline is not arbitrary
and capricious.

b.  Seismic Restrictions for New Landfills

The seismic location restrictions apply to impoundments
as well as new landfills and landfill expansions, but they do not
apply to existing landfills. 40 C.F.R. § 257.63(a). This
distinction reflects, inter alia, the EPA’s determination that
“the risks associated with [Coal Residuals] surface
impoundments are substantially higher than the risks
associated with [Coal Residuals] landfills, by approximately an
order of magnitude.” 80 Fed. Reg. at 21,360. Industry
Petitioners argue that, if landfills are universally less dangerous
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than surface impoundments, they should not be subject to the
same seismic standard as surface impoundments. In other
words, the argument goes, if it is acceptable to exempt existing
landfills from the seismic location restrictions, it is acceptable
to exempt new landfills as well. Because Industry Petitioners
failed to make this argument before the EPA, however, we
reject it.!7

“Under ordinary principles of administrative law a
reviewing court will not consider arguments that a party failed
to raise in timely fashion before an administrative agency.”
Sims v. Apfel, 530 U.S. 103, 114 (2000) (Breyer, J., dissenting);
accord Natural Resource Def. Council, Inc. v. EPA, 25 F.3d
1063, 1073 (D.C. Cir. 1994) (“We do not reach the merits of
this challenge because petitioners failed to raise this question
of statutory and regulatory construction before the agency
during the notice and comment period. They have therefore
waived their opportunity to press this argument in court.”); see
discussion, supra, at 33.

This fundamental principle of administrative law applies
squarely to Industry Petitioners’ challenge. Natural Resource
Def. Council, 25 F.3d at 1073. In the Proposed Rule, the EPA
explained that, because many Coal Residuals disposal sites are
within seismic impact zones, it was “concerned that such
facilities would be unable to meet the requirements, because
retrofitting would be prohibitively expensive and technically
very difficult in most cases, and [they] would therefore be
forced to close.” 75 Fed. Reg. at 35,198. Accordingly, the
EPA sought comments on “the number of existing [Coal
Residuals] landfills located in these sensitive areas” and the

17 The EPA makes it failure-to-exhaust argument in its opening
brief. Rep’t Br. 71-72. Industry’s reply brief offers no rebuttal.
See generally Industry Pet’r’s Reply Br.
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corresponding effect their closure would have on the national
disposal capacity. 80 Fed. Reg. at 21,360. In spite of the
invitation to comment, Industry Petitioners cannot point to any
record evidence that they questioned the application of the Rule
to new Coal Residuals landfills.'®

Put differently, the EPA did not address the argument that
new Coal Residuals landfills or landfill expansions should be
exempted because the public comments gave no reason to
question the position it announced in the Proposed Rule.
“Indeed, the notion that a yet-to-be built landfill need not
comply with basic seismic location restrictions that are
designed to avoid the potentially catastrophic events identified
in the record, borders on irrational.” Resp’t Br. 73. In light
of Industry Petitioners’ failure to alert the EPA to the issue
while the latter was promulgating the Final Rule, we decline
reach it.

¢. The 2,500-Year Standard

Both the seismic location restrictions and the seismic
safety assessment criteria incorporate a 2,500-year standard.
80 Fed. Reg. at 21,384. 'This means a disposal site in a seismic
impact area must be designed to withstand the maximum
expected impact of a 2,500-year earthquake. Id. In
establishing the 2,500-year standard, the EPA considered
multiple engineering sources, including (1) Federal Guidelines
for Dam Safety: Earthquake Analyses and Design of Dams,

¥ Instead, comments focused on the non-regulation of existing
landfills, responding to the Proposed Rule’s conclusion that applying
the seismic location restrictions to existing Coal Residuals landfills
could cause “disposal capacity shortfalls * * * [that] raise greater
environmental and public health concerns than the potential failure
of the [Coal Residuals] landfills in these locales.” 80 Fed. Reg. at
21,360.
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issued by the Federal Emergency Management Agency
(FEMA), and (i1) Minimum Design Loads for Buildings and
Other Structures, International Building Code, a publication of
the American Society of Civil Engineers (ASCE). 80 Fed.
Reg. at 21,384; id. at 21,384-21,385 nn.98-99. The EPA also
consulted geological sources, including the criteria of the
National Earthquake Hazards Reduction Program (NEHRP) of
the U.S. Geological Survey. 75 Fed. Reg. at35,201. Further,
the Final Rule’s 2,500-year standard precisely mirrors the
EPA’s regulations governing municipal solid waste
management. 75 Fed. Reg. at 35,193 (referencing 40 C.F.R.
§ 258.18).

In light of the engineering, geological and regulatory
sources informing and supporting the 2,500-year standard,
Industry Petitioners face an uphill battle. They nonetheless
challenge the application of the seismic location restrictions to
landfills—as opposed to impoundments—because landfills
pose comparatively fewer risks than impoundments. Thus,
although FEMA’s dam safety guidelines are applicable to dam-
like impoundments structures, ASCE’s International Building
Code is applicable to buildings, and EPA’s municipal landfill
regulations are applicable to wurban landfills, Industry
Petitioners argue that Coal Residuals landfills are different and
should be subject to a less demanding standard. In short, it
asserts that the rule is overprotective and therefore arbitrary
and capricious. We disagree.

Industry Petitioners’ argument rests on the assumption that
the EPA adopted the 2,500-year standard “without
explanation.” Industry Pet’rs’ Br. 48. To the contrary, the
EPA first examined the structures of municipal landfills and
concluded that they were “very similar to those found at [Coal
Residuals] disposal facilities, and the regulations applicable to
such units would be expected to address the risks presented by
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the constituents in [Coal Residuals] wastes.” 75 Fed. Reg. at
35,193 (referencing 40 C.F.R. § 258.18). It then cross-
referenced the 2,500-year standard with the criteria adopted by
the U.S. Geological Survey and other engineering experts
before adopting the Final Rule. Id. at 35,201. Indeed, some
Industry members conceded that “the NEHRP/USGS
2%PE/50y [2,500-year] standard provides a sufficient margin
of safety.” Comments of the Southern Company at 34, J.A.
481. Industry Petitioners may disagree, but the EPA’s
reasoning was fully explained and is supported by the record.

Conversely, Industry Petitioners have not cited any record
evidence that either challenges or provides an alternative to the
2,500-year standard. The best they can do is highlight
comments stating generally that the rule is “overly
protective.”” Industry Pet’rs’ Br. 47-48. This broad stroke

! Industry Petitioners claim that one commenter suggested a
250-year standard. See Comments of FirstEnergy Corp. at 11, J.A.
598. Again, Industry Petitioners misread the record.
FirstEnergy’s comment declares:

EPA intends to incorporate seismic
performance in section 257.63 of the proposed rule.
One alternative suggested by EPA is the use of
seismic impact zones. A second alternative
suggests adopting criteria of the National
Earthquake Hazards Reduction Program (NEHRP)
of the U.S. Geological Survey, which was used to
develop national seismic hazard maps. It appears
the horizontal acceleration expressed as 0.01g in
250 years in the agency’s first approach closely
matches the 2% ground motion probability in 50
years that the seismic maps are based upon.
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does not carry their argument very far. Once the EPA selected
the Subtitle D rather than the Subtitle C regulatory path, it was
charged with developing uniform national standards rather
than implementing a site-specific permit program. See
generally 42 U.S.C. § 6944(a) (requiring EPA to develop
minimum criteria for all disposal sites). Consistent with that
mandate, the EPA developed criteria for all climates and
conditions within seismic impact zones. Accordingly, it is of
no moment that the criteria might be “overprotective” for a
western landfill located miles from any water source. See
Comments of Electric Power Research Institute on Proposal at
89, J.A. 596 (explaining that “cap and liners” may not be
necessary in “western areas where * * * the total rainfall is less
than 10 inches per year”). Congress demanded national
minimum standards that ensure “no reasonable probability of
adverse effects on health or the environment.” 42 U.S.C.
§ 6944(a). The 2,500-year standard does just that.

4. The Alternative Closure Option

RCRA states in plain terms that the “open dumping of
solid waste * * * is prohibited.” 42 U.S.C. § 6945(a). Thus,
if a disposal site is classified as an open dump, it must either
retrofit or close. See id. The Final Rule stays true to the
statutory mandate. Under the Final Rule, certain events—
such as groundwater sampling that reveals an excess of Coal
Residuals constituents in the water table—establish the
disposal site as an “open dump,” which triggers the Rule’s
closure requirements. 40 C.F.R. § 257.101. If the closure

Id.  Thus, the “250 years” corresponds to the horizontal acceleration
rate rather than a “ground motion probability” calculation such as the
one upon which the 2,500-year model is based (2% in 50 years =
100% in 2,500 years). It is not a free-standing 250-year standard.
That is, FirstEnergy does not appear to offer an alternative standard.
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requirements are triggered, the surface impoundment or
landfill ordinarily has six months to either retrofit its facility or
to stop receiving Coal Residuals and to begin the closure
process. Id. §257.101(a)(2), (4). In other words, the
statutory (and regulatory) presumption is that a non-compliant
disposal site—one that is polluting the groundwater—will
close. Id.

Notwithstanding this presumption, the Rule includes an
“alternative closure” exemption that allows a non-compliant
Coal Residuals disposal site (an “open dump”) to receive Coal
Residuals for an additional five years before it ceases
operations. 40 C.F.R. § 257.103. In order to qualify for the
alternative closure exception, the owner or operator must
certify that, inter alia: “No alternative disposal capacity is
available on-site or off-site.” Id. § 257.103(a)(1)(1). In
making the certification, “[a]jn increase in costs or the
inconvenience of existing capacity is not sufficient to support
qualification under this section.” /Id.

Describing the rationale for its alternative closure
exemption, the EPA explained that it did not want to force
facilities to close and create power shortages “because there is
no place in which to dispose of the resulting waste.” 80 Fed.
Reg. at 21,423. The preamble includes an example:
“[W]hile it is possible to transport dry ash off-site to [an]
alternate disposal facility[,] that simply is not feasible for wet-
generated [Coal Residuals]. Nor can facilities immediately
convert to dry handling systems. As noted previously, the law
cannot compel actions that are physically impossible.” Id.

Industry Petitioners argue that ignoring costs and
inconvenience in the alternative disposal criteria is arbitrary
and capricious because it effectively renders the exemption a
nullity: “If costs or inconvenience cannot be evaluated, off-
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site disposal capacity—no matter where it is located or how
much it will cost to send [Coal Residuals] there—will always
be ‘available’ somewhere.” Industry Pet’rs’ Br. 38-39. At
oral argument, Industry Petitioners lamented that they might be
required to hire a fleet of 1,000 vacuum trucks in order to
transfer wet Coal Residuals to an off-site disposal facility.
Oral Arg. Tr. 23:22-23:23. This result, it argues, would make
nonsense of the alternative closure requirements.

Industry Petitioners’ hyperbole faces a roadblock. As the
United States Supreme Court has explained, if the Congress
directs the EPA to “regulate on the basis of a factor that on its
face does not include cost, the Act normally should not be read
as implicitly allowing the agency to consider cost anyway.”
Michigan v. EPA, 135 S. Ct. 2699, 2709 (2015) (citing
Whitman v. American Trucking Ass 'ns, 531 U.S. 457, 469-472
(2001)). Applying this rule, the Court held that the EPA is
prohibited from considering costs when developing its primary
ambient air quality standards under the Clean Air Act because
the statute does not mention costs but instead demands
standards “requisite * * * to protect the public health with an
adequate margin of safety.” American Trucking, 531 U.S. at
475476 (quoting 42 U.S.C. § 7409(b)(1)). Thus, “public
health” provided the statutory measuring stick in that instance,
notwithstanding flexible words such as “requisite” and
“adequate” that the trucking industry suggested might allow
the agency to consider costs. Id. at 468.

Simply put, “to prevail in their present challenge,
[Industry] must show a textual commitment of authority to the
EPA to consider costs.” American Trucking, 531 U.S. at 468.
Under any reasonable reading of RCRA, there is no textual
commitment of authority to the EPA to consider costs in the
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open-dump standards.?® RCRA’s statutory language instructs
the EPA to classify a disposal site as a sanitary landfill and not
an open dump only “if there is no reasonable probability of
adverse effects on health or the environment from disposal of
solid waste at such facility.” 42 U.S.C. § 6944(a) (emphasis
added). There is no explicit mention of costs in section 6944;
nor is there any flexible language such as “appropriate and
necessary” that might allow the EPA to consider costs in its
rulemaking. See Michigan v. EPA, 135 S. Ct. at 2709. This
stands in stark contrast with other sections of Title 42—such as
the Bevill Amendment—where the Congress expressly
required the EPA to consider, inter alia, “the costs of * * *
alternatives” in determining whether Coal Residuals should be
classified as hazardous waste. See 42 U.S.C. § 6982(n)(6).

With Michigan v. EPA and American Trucking, then, it is
far from clear that the EPA could consider costs even if it
wanted to. See Michigan v. EPA, 135 S. Ct. at 2707
(explaining that “appropriate and necessary” language could
require consideration of costs in some contexts but not others).
In any case, there is no statutory support for the assertion that
EPA was required to consider costs in developing its
alternative closure plan. Excluding consideration of costs and
convenience may narrow the alternative closure exemption but
including cost and convenience would appear to violate
RCRA'’s statutory mandate and run afoul of Supreme Court
precedent. The EPA was neither arbitrary nor capricious in its
decision to avoid testing that legal limit.

20" At oral argument, neither Industry Petitioners nor the EPA
could identify a statutory provision that allows the EPA to consider
costs. Oral Arg. Tr. 83:15-83:23; 116:02-116:10.



usckleglionis Thing: Regsiver, 'arkey Office 030/2020,012020:9197 or 72

62

V. Conclusion

In sum, we deny the EPA’s motion for us to hold these
petitions in abeyance. We grant in part the EPA’s motion for
a voluntary remand, remanding to the EPA the provisions in
the Final Rule pertaining to (i) the definition of “Coal
Residuals Piles,” see 40 C.F.R. § 257.53; (i1) the 12,400-ton
beneficial use threshold, see id.; and (iii) the alternative
groundwater protection standards, see id. § 257.95(h)(2). We
deny the EPA’s motion to remand the provisions in the Final
Rule pertaining to inactive surface impoundments and landfills
at active power plants, see id. §§ 257.50(c), 257.100, and
inactive surface impoundments at inactive power plants, see id.
§ 257.50(e).

On the claims raised by Environmental Petitioners, we
hold that the EPA acted arbitrarily and capriciously and
contrary to RCRA in failing to require the closure of unlined
surface impoundments, in classifying so-called “clay-lined”
impoundments as lined, and in exempting inactive surface
impoundments at inactive power plants from regulation. We
therefore vacate and remand the provisions of the Final Rule
that permit unlined impoundments to continue receiving coal
ash unless they leak, see id. § 257.101(a), classify “clay-lined”
impoundments as lined, see 40 C.F.R. § 257.71(a)(1)(i), and
exempt from regulation inactive impoundments at inactive
facilities, see 40 C.F.R. § 257.50(e). We reject as forfeited
Environmental Petitioners’ challenges to the Final Rule’s
public notice provisions.

Regarding the Industry Petitioners’ claims, we hold that (i)
the EPA has statutory authority to regulate inactive
impoundments; (ii) the EPA provided sufficient notice of its
intention to apply the aquifer location criteria to existing
impoundments; (ii1) the EPA did not arbitrarily issue location
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requirements based on seismic impact zones; and finally (iv)
the EPA did not arbitrarily impose temporary closure
procedures. As to the regulation of Coal Residuals piles of
12,400 tons or more and the regulation of Coal Residuals
destined for beneficial use, we remand to the agency as
requested. We dismiss as moot the two accompanying notice
challenges and the issue of risk-based compliance alternatives.

So ordered.
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KAREN LECRAFT HENDERSON, Circuit Judge, concurring
in part and concurring in the judgment in part: A central
question before us is whether the EPA exceeded its statutory
authority under the Resource Conservation and Recovery Act
(RCRA), 42 U.S.C. §§ 6901 et seq., by applying its Final Rule,
80 Fed. Reg. 21,302 (Apr. 17, 2015), to an impoundment that
no longer receives coal combustion residuals (CCR) after the
effective date of the Rule and thus becomes “inactive.” The
answer to this question turns on our interpretation of the
statutory phrase “is disposed of.” My colleagues conclude
that the verb “to be,” when conjugated in the present tense
(“1s”), unambiguously applies to disposal that occurred entirely
in the past. [ disagree and accordingly concur in the judgment
with respect to Section IV.B.1 of the opinion. I join all other
sections of the per curiam opinion in full.

I.

I believe there are three tiers to the statutory question.
First, RCRA directs the EPA to promulgate regulations that
draw a dividing line between “sanitary landfills” and “open
dumps.” 42 U.S.C. §§ 6944-45. Generally speaking, a
sanitary landfill is a disposal site that complies with the EPA’s
regulations and presents “no reasonable probability of adverse
effects on health or the environment.” /Id. § 6944(a). By
contrast, “any solid waste management practice or disposal of
solid waste . . . which constitutes the open dumping of solid
waste or hazardous waste is prohibited.” Id. § 6945(a).
Second, RCRA defines an “open dump” as “any facility or site
where solid waste is disposed of which is not a sanitary landfill
which meets the criteria promulgated under [§ 6944].” Id.
§ 6903(14) (emphasis added). Third, RCRA defines
“disposal” as

the discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid waste
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or hazardous waste into or on any land or water
so that such solid waste or hazardous waste or
any constituent thereof may enter the
environment or be emitted into the air or
discharged into any waters, including ground
waters.

1d. § 6903(3).

To interpret RCRA’s text, we turn to the familiar two-step
framework of Chevron, U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984). Thus, we begin
with the statutory language and ask whether the Congress “has
directly spoken to the precise question at issue.” Id. at 842.
If the language is plain, our inquiry ends, as we must “give
effect to the unambiguously expressed intent of Congress.”
1d. at 843. If “the statute is silent or ambiguous with respect
to the specific issue,” however, we defer to the EPA’s
interpretation so long as it is “based on a permissible
construction of the statute.” Id.

We do not alter our analytical framework when the case
presents a question of an agency’s ‘“jurisdiction” or core
statutory authority. City of Arlington v. FCC, 569 U.S. 290,
297 (2013) (“[T]he distinction between ‘jurisdictional’ and
‘nonjurisdictional’ interpretations is a mirage.”). If “the
reality is that [the statute] is ambiguous,” it is our duty to
declare it so and proceed to the second step of the Chevron
analysis. AT&T Corp. v. lowa Utils. Bd., 525 U.S. 366, 395
(1999).

I1.

I believe the text—and more precisely, the grammatical
structure—of RCRA’s definition of “open dump” is temporally
ambiguous. See United States v. Wilson, 503 U.S. 329, 333
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(1992) (“Congress’ use of a verb tense is significant in
construing statutes.”). Under RCRA, an “open dump” is a site
where solid waste “is disposed of.” 42 U.S.C. § 6903(14).
The operative verb is the present tense of the infinitive “to be”
(“is”). The Dictionary Act tells us that “unless the context
indicates otherwise . . . words used in the present tense include
the future as well as the present.” 1 US.C. § 1. By
implication, therefore, the Dictionary Act “instructs that the
present tense generally does not include the past.” Carr v.
United States, 560 U.S. 438, 448 (2010). It is plain, therefore,
that “is” does not mean “was.”

The verb’s present tense formation takes on additional
meaning because the “Congress could have phrased its
requirement in language that looked to the past . . . but it did
not choose this readily available option.”  Gwaltney of
Smithfield, Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49,
57 (1987). It could have conjugated the infinitive “to be” in
any number of ways to unambiguously include past disposal:
“is or was disposed of”; “had been disposed of”’; or “has been
disposed of.” See CHICAGO MANUAL OF STYLE ONLINE
§§ 5.118-35 (17th ed. 2017), available at
www.chicagomanualofstyle.org//home.html (explaining
tenses generally). The Congress could also have included
unambiguous temporal phrases such as: “ever”; “at any time”;
“past or present”; or “beginning on a date certain.” It did not
do so. The present tense of section 6903(14) therefore
suggests that an “open dump” does not include any
impoundment where solid waste “was disposed of.”

Significantly, the Congress used temporally unambiguous
language in other RCRA provisions. For example, RCRA’s
“substantial endangerment” provision plainly applies to past
actions; it allows a state or individual to bring suit against “any
person . . . who has contributed or who is contributing to the
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past or present . . . disposal of any solid or hazardous waste
which may present an imminent and substantial endangerment
to health or the environment.” 42 U.S.C. § 6972(a)(1)(B)
(emphases added). RCRA Subtitle C provides that the EPA
must conduct “corrective action for all releases of hazardous
waste or constituents from any solid waste management
unit . . . regardless of the time at which waste was placed in
such unit.” Id. § 6924(u) (emphasis added). I believe there
can be no reasonable dispute that these provisions apply to past
as well as present and future actions. By itself, therefore, “is”
at least suggests that the EPA is precluded from including past
acts of disposal in the definition of an “open dump.”

The ambiguity comes from the second part of the phrase:
“disposed of.” A past participle like “disposed” is not singular
in its purpose; it is defined as “[a] verb form indicating past or
completed action or time that is used as a verbal adjective in
phrases such as baked beans and finished work.” Fla. Dep’t
of Revenue v. Piccadilly Cafeterias, Inc., 554 U.S. 33, 39
(2008) (quoting AMERICAN HERITAGE DICTIONARY 1287 (4th
ed. 2000) (emphasis removed)). In other words, a past
participle can serve either as a verb (i.e., the pecans were
covered in chocolate) or as an adjective (i.e., the chocolate-
covered pecans). Moreover, in verb form, a past participle can
indicate past (i.e., the pecans were covered in chocolate),
present (i.e., the pecans are covered in chocolate) or future
action (i.e., the pecans will be covered in chocolate). In short,
there is nothing unambiguous about a past participle, at least
when construed without context.?!

2l My colleagues cite two authorities for their conclusion that a
statutory past participle unambiguously signifies retroactive effect.
Neither authority decides the issue. First, in Florida Department of
Revenue v. Piccadilly Cafeterias, Inc., 554 U.S. 33, 41 (2008), the
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I believe “disposed of” must be read in conjunction with
RCRA’s definition of “disposal,” which includes the
“discharge, deposit, injection, dumping, spilling, leaking, or
placing” of solid waste into certain areas. 42 U.S.C. §
6903(3). Circuit courts disagree about whether “disposal”
includes the “passive migration” of contaminants, such as a
slow leak from an inactive CCR impoundment. Compare
Carson Harbor Vill., Ltd. v. Unocal Corp., 270 F.3d 863, 867
(9th Cir. 2001) (en banc) (concluding that “the migration of
contaminants on the property does not fall within the statutory
definition of ‘disposal’), with Nurad, Inc. v. William E.
Hooper & Sons Co., 966 F.2d 837, 846 (4th Cir. 1992) (holding
past owners liable for “disposal” of hazardous wastes that

Supreme Court assumed the statute at issue was temporally
ambiguous and resolved the interpretive question at Chevron’s
second step. Moreover, in Sherley v. Sebelius, the majority found
ambiguity in a statute that prohibited funding for “research in which
a human embryo or embryos are destroyed.” 644 F.3d 388, 390
(D.C. Cir. 2011) (emphasis added) (internal quotation marks
omitted). It did so in spite of applicable regulations defining
research as “a systematic investigation, including research
development, testing and evaluation, designed to develop or
contribute to generalizable knowledge.” /d. at 394 n.* (quoting 45
CF.R. §46.102(d)). Notwithstanding this temporally broad
definition, the majority declared that the “definition of research is
flexible enough to describe either a discrete project or an extended
process.” Id. at 394. 1 dissented, challenging the majority’s
interpretive fallacy that “research” can be dissected into “free-
standing pieces” rather than read as a “systematic [and ongoing]
investigation.” /d. at 402-04 (Henderson, J., dissenting). Thus, |
did not find the phrase “are destroyed” unambiguous standing alone;
in my view, the explicit connection to research funding—and the
correct definition of “research”—clarified the temporal scope of the
statute to include past conduct. /Id.
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leaked from underground storage tank notwithstanding they
were not owners “at the time of disposal”). Because these
cases arise in a different statutory context,?? they are not
precisely on point regarding the question of the EPA’s
authority to regulate inactive impoundments. Nonetheless,
they illustrate the ambiguity in the statutory definition of the
word “disposal”; if courts disagree about the meaning of
“disposal,” that disagreement strongly suggests there is
ambiguity in the words “disposed of.” See Final Rule, 80 Fed.
Reg. at 21,346 (surveying caselaw interpreting “disposal”).

Although there is some temporal tension between the
present tense “is” and the past participle “disposed,” it can be
explained by statutory context. See Brown v. Gardner, 513
U.S. 115, 118 (1994) (“Ambiguity is a creature not of
definitional possibilities but of statutory context.”).
Industry’s entire argument hinges on three words—*“is
disposed of”—in the definition of “open dump.” 42 U.S.C. §
6903(14). But “open dump” is also defined by what it is not:
a “sanitary landfill.” [Id. The statutory categorization is
binary: a disposal site is either a sanitary landfill or an open
dump and the EPA is directed to promulgate regulations that
distinguish between the two. Id. § 6944. Thus, as the EPA
promulgates new regulations that may shift the contours of
what constitutes a “sanitary landfill,” see 42 U.S.C. § 6912(b)
(RCRA regulations “shall be reviewed and, where necessary,
revised not less frequently than every three years”), the
definition of “open dump” will morph as well, see Appalachian
Voices v. McCarthy, 989 F. Supp. 2d 30, 56 (D.D.C. 2013)
(“requir[ing] the EPA to submit a proposed scheduling order
setting forth a proposed deadline by which it will comply with

2 The cited cases interpret the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (CERCLA),
which incorporates RCRA’s definition of “disposal.” 42 U.S.C.
§ 9601(29) (incorporating 42 U.S.C. § 6903(14)).
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its statutory obligations” under RCRA). Although not every
interpretation of “open dump” may be reasonable, see
Michigan v. EPA, 135 S. Ct. 2699, 2708 (2015) (“Chevron
allows agencies to choose among competing reasonable
interpretations of a statute; it does not license interpretive
gerrymanders[.]”), RCRA’s mandated flexibility contemplates
that the regulatory meaning of “open dump” can change over
time and thus fits the definition of “ambiguity.”  See
Ambiguity, WEBSTER’S THIRD NEW  INTERNATIONAL
DICTIONARY 66 (3d ed. 1993) (“admitting of two or more
meanings”).

I11.

Although I believe the statute is temporally ambiguous, 1
nonetheless agree that the EPA reasonably concluded that it has
the authority to regulate inactive impoundments.  See
Chevron, 467 U.S. at 843 (deference to agency’s interpretation
required so long as it is “based on a permissible construction of
the statute”). In reviewing the reasonableness of an agency’s
interpretation, we look to the statute’s structure and purpose as
well as to precedent, Nat’l Ass’n of Home Builders v. Defs. of
Wildlife, 551 U.S. 644, 666 (2007), keeping in mind that
Chevron “does not require the best interpretation [of the
statute], only a reasonable one,” Van Hollen, Jr. v. FEC, 811
F.3d 486, 492 (D.C. Cir. 2016) (internal quotation marks
omitted).

First, regarding the definition of “disposal,” we have
rejected a similar “linguistic point that ‘[d]isposal ...isnota
continuing activity but occurs anew each time waste is placed
into or on land.”” In re Consol. Land Disposal Regulation
Litig., 938 F.2d 1386, 1389 (D.C. Cir. 1991). In doing so, we
noted that RCRA’s “equation of ‘disposal’ with ‘leaking,’
which is a continuous phenomenon rather than a discrete event,
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is enough to blunt the sting of the petitioners’ point.” Id. In
that case, we concluded that the petitioners’ suggested
interpretation was, “at most an alternative reading of the
statute, not an argument as to why the EPA’s reading of the
statute is unreasonable.” Id. Thus, we upheld as reasonable
the EPA’s interpretation of “disposal” to include “continuous”
leaking; we can apply a similar reading today. Indeed, the
record “demonstrates that unlined surface impoundments
typically operate for 20 years before they begin to leak.” See
80 Fed. Reg. at 21326-27; see also 40 C.F.R. §§ 257.70-72
(imposing liner requirements to prevent leaking).  As
discussed in Section IV.B.1 of the per curiam opinion, the risk
of leaking does not decrease in an inactive impoundment—
indeed, it can increase.  Because ‘“disposal” includes
“leaking”—and because “leaking” does not necessarily cease
upon an impoundment’s closure—the EPA reasonably
concluded that CCR continues to be “disposed of”” even after
an impoundment stops receiving CCR. See 75 Fed. Reg.
35,128, 35,159 (June 21, 2010) (“historical or legacy sites”
pose leaking risk).

Second, an impoundment where CCR “is disposed of” is
different from an impoundment that is actively receiving
additional CCR. 42 U.S.C. § 6903(14). As the EPA
suggests, if an individual were to stand on an impoundment
dam looking out over thousands of tons of wet CCR and ask
“is this an impoundment where ‘solid waste is disposed of,’”
the answer would be “yes.” EPA Br.22. Put differently, the
disposal of CCR in an impoundment is not a discrete act. If it
were, the EPA would regulate only the transfer of CCR from a
power facility into an impoundment, at which point the
“disposal” would end. Of course, the reality is that CCR
disposal and its resulting health hazards occur over long
periods of time. See 80 Fed. Reg. at 21,309 (“estimated time
to peak potential exposures of CCR through groundwater
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migration to drinking water wells is 75 years” and estimated
CCR unit lifespan is 40 to 80 years). CCR is not like a bag of
trash that a homeowner places on the curb to be picked up.
The homeowner releases control of the bag once he deposits it
and the garbage truck makes its rounds. In contrast—and by
definition—an impoundment owner or utility operator does not
relinquish control of the CCR once it is impounded. See 40
C.F.R. § 257.53 (defining “owner” and “operator”); see also id.
§ 257.50(b) (Rule applies to “disposal units located oft-site of
the electric utility or independent power producer”).
Moreover, the impoundment’s purpose is to “dispose of” CCR
and, accordingly, the disposal process continues so long as the
CCR remains in the pond. /d. § 257.53 (“CCR impoundment”
is a “natural topographic depression, man-made excavation, or
diked area, which is designed to hold an accumulation of CCR
and liquids, and the unit treats, stores, or disposes of CCR”
(emphasis added)).??

For the foregoing reasons, and regarding Section 1V.B.1
only, I concur in the judgment. Otherwise, 1 fully concur in
the per curiam opinion.

2 The EPA’s regulatory definition of “impoundment” is
consistent with the dictionary definition of the verb “impound,”
which manifests continuing action. See Impound, WEBSTER’S
THIRD NEW INTERNATIONAL DICTIONARY 1136 (3d ed. 1993)
(“[T]o confine or store (water)[.]”).
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AN ACT concerning coal ash.

Be it enacted by the People of the State of lllinois,

represented in the General Assembly:

Section 5. The Environmental Protection Act is amended by
changing Sections 3.140, 21, 39, and 40 and by adding Sections

3.142, 3.143, and 22.59 as follows:

(415 ILCS 5/3.140) (was 415 ILCS 5/3.76)

Sec. 3.140. Coal combustion waste. "Coal combustion waste"
means any CCR or any fly ash, bottom ash, slag, or flue gas or
fluid bed boiler desulfurization by-products generated as a
result of the combustion of:

(1) coal, or

(2) coal in combination with: (i) fuel grade petroleum
coke, (i1) other fossil fuel, or (iii) both fuel grade
petroleum coke and other fossil fuel, or

(3) coal (with or without: (i) fuel grade petroleum coke,
(ii) other fossil fuel, or (iii) both fuel grade petroleum coke
and other fossil fuel) in combination with no more than 20% of
tire derived fuel or wood or other materials by weight of the
materials combusted; provided that the coal is burned with
other materials, the Agency has made a written determination
that the storage or disposal of the resultant wastes in

accordance with the provisions of item (r) of Section 21 would
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result in no environmental impact greater than that of wastes
generated as a result of the combustion of coal alone, and the
storage disposal of the resultant wastes would not violate
applicable federal law.

(Source: P.A. 92-574, eff. 6-26-02.)

(415 ILCS 5/3.142 new)

Sec. 3.142. Coal combustion residual; CCR. "Coal

combustion residual" or "CCR" means fly ash, bottom ash, boiler

slag, and flue gas desulfurization materials generated from

burning coal for the purpose of generating electricity by

electric utilities and independent power producers.

(415 ILCS 5/3.143 new)

Sec. 3.143. CCR surface impoundment. "CCR surface

impoundment" means a natural topographic depression, man-made

excavation, or diked area, which 1is designed to hold an

accumulation of CCR and liguids, and the unit treats, stores,

or disposes of CCR.

(415 ILCS 5/21) (from Ch. 111 1/2, par. 1021)

Sec. 21. Prohibited acts. No person shall:

(a) Cause or allow the open dumping of any waste.

(b) Abandon, dump, or deposit any waste upon the public
highways or other public property, except 1n a sanitary

landfill approved by the Agency pursuant to regulations adopted
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by the Board.

(c) Abandon any vehicle in violation of the "Abandoned
Vehicles Amendment to the Illinois Vehicle Code", as enacted by
the 76th General Assembly.

(d) Conduct any waste-storage, waste-treatment, or
waste-disposal operation:

(1) without a permit granted by the Agency or in
violation of any conditions imposed by such permit,
including periodic reports and full access to adequate
records and the inspection of facilities, as may be
necessary to assure compliance with this Act and with
regulations and standards adopted thereunder; provided,
however, that, except for municipal solid waste landfill
units that receive waste on or after October 9, 1993, and

CCR surface impoundments, no permit shall be required for

(1) any person conducting a waste-storage,
waste-treatment, or waste-disposal operation for wastes
generated by such person's own activities which are stored,
treated, or disposed within the site where such wastes are
generated, or (ii) a facility located in a county with a
population over 700,000 as of January 1, 2000, operated and
located in accordance with Section 22.38 of this Act, and
used exclusively for the transfer, storage, or treatment of
general construction or demolition debris, provided that
the facility was receiving construction or demolition

debris on the effective date of this amendatory Act of the
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96th General Assembly;

(2) 1in wviolation of any regulations or standards
adopted by the Board under this Act; or

(3) which receives waste after August 31, 1988, does
not have a permit issued by the Agency, and is (i) a
landfill wused exclusively for the disposal of waste
generated at the site, (ii) a surface impoundment receiving
special waste not listed in an NPDES permit, (iii) a waste
pile in which the total volume of waste is greater than 100
cubic yards or the waste is stored for over one year, or
(iv) a land treatment facility receiving special waste
generated at the site; without giving notice of the
operation to the Agency by January 1, 1989, or 30 days
after the date on which the operation commences, whichever
is later, and every 3 years thereafter. The form for such
notification shall be specified by the Agency, and shall be
limited to information regarding: the name and address of
the location of the operation; the type of operation; the
types and amounts of waste stored, treated or disposed of
on an annual Dbasis; the remaining capacity of the
operation; and the remaining expected 1life of the
operation.

Item (3) of this subsection (d) shall not apply to any

person engaged in agricultural activity who is disposing of a
substance that constitutes solid waste, 1f the substance was

acquired for use by that person on his own property, and the
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substance is disposed of on his own property in accordance with
regulations or standards adopted by the Board.

This subsection (d) shall not apply to hazardous waste.

(e) Dispose, treat, store or abandon any waste, or
transport any waste into this State for disposal, treatment,
storage or abandonment, except at a site or facility which
meets the requirements of this Act and of regulations and
standards thereunder.

(f) Conduct any hazardous waste-storage, hazardous
waste-treatment or hazardous waste-disposal operation:

(1) without a RCRA permit for the site issued by the

Agency under subsection (d) of Section 39 of this Act, or

in violation of any condition imposed by such permit,

including periodic reports and full access to adequate
records and the inspection of facilities, as may be
necessary to assure compliance with this Act and with
regulations and standards adopted thereunder; or

(2) in wviolation of any regulations or standards
adopted by the Board under this Act; or

(3) in violation of any RCRA permit filing requirement
established under standards adopted by the Board under this

Act; or

(4) in violation of any order adopted by the Board
under this Act.

Notwithstanding the above, no RCRA permit shall be required

under this subsection or subsection (d) of Section 39 of this
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Act for any person engaged in agricultural activity who is
disposing of a substance which has been identified as a
hazardous waste, and which has been designated by Board
regulations as Dbeing subject to this exception, if the
substance was acquired for use by that person on his own
property and the substance is disposed of on his own property
in accordance with regulations or standards adopted by the
Board.

(g) Conduct any hazardous waste-transportation operation:

(1) without registering with and obtaining a special
waste hauling permit from the Agency in accordance with the
regulations adopted by the Board under this Act; or

(2) 1in wviolation of any regulations or standards
adopted by the Board under this Act.

(h) Conduct any hazardous waste-recycling or hazardous
waste-reclamation or hazardous waste-reuse operation in
violation of any regulations, standards or permit requirements
adopted by the Board under this Act.

(i) Conduct any process or engage in any act which produces
hazardous waste in violation of any regulations or standards
adopted by the Board under subsections (a) and (c) of Section
22.4 of this Act.

(3J) Conduct any special waste transportation operation in
violation of any regulations, standards or permit requirements
adopted by the Board under this Act. However, sludge from a

water or sewage treatment plant owned and operated by a unit of
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local government which (1) is subject to a sludge management
plan approved by the Agency or a permit granted by the Agency,
and (2) has been tested and determined not to be a hazardous
waste as required by applicable State and federal laws and
regulations, may be transported in this State without a special
waste hauling permit, and the preparation and carrying of a
manifest shall not be required for such sludge under the rules
of the Pollution Control Board. The unit of local government
which operates the treatment plant producing such sludge shall
file an annual report with the Agency identifying the volume of
such sludge transported during the reporting period, the hauler
of the sludge, and the disposal sites to which it was
transported. This subsection (3j) shall not apply to hazardous
waste.

(k) Fail or refuse to pay any fee imposed under this Act.

(1) Locate a hazardous waste disposal site above an active
or inactive shaft or tunneled mine or within 2 miles of an
active fault in the earth's crust. In counties of population
less than 225,000 no hazardous waste disposal site shall be
located (1) within 1 1/2 miles of the corporate limits as
defined on June 30, 1978, of any municipality without the
approval of the governing body of the municipality in an
official action; or (2) within 1000 feet of an existing private
well or the existing source of a public water supply measured
from the boundary of the actual active permitted site and

excluding existing private wells on the property of the permit
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applicant. The provisions of this subsection do not apply to
publicly-owned sewage works or the disposal or utilization of
sludge from publicly-owned sewage works.

(m) Transfer interest in any land which has been used as a
hazardous waste disposal site without written notification to
the Agency of the transfer and to the transferee of the
conditions imposed by the Agency upon its use under subsection
(g) of Section 39.

(n) Use any land which has been used as a hazardous waste
disposal site except in compliance with conditions imposed by
the Agency under subsection (g) of Section 39.

(o) Conduct a sanitary landfill operation which is required
to have a permit under subsection (d) of this Section, in a
manner which results in any of the following conditions:

(1) refuse in standing or flowing waters;

(2) leachate flows entering waters of the State;

(3) leachate flows exiting the landfill confines (as
determined by the boundaries established for the landfill
by a permit issued by the Agency);

(4) open burning of refuse in violation of Section 9 of
this Act;

(5) uncovered refuse remaining from any previous
operating day or at the conclusion of any operating day,
unless authorized by permit;

(6) failure to provide final cover within time limits

established by Board regulations;
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(7) acceptance of wastes without necessary permits;

(8) scavenging as defined by Board regulations;

(9) deposition of refuse in any unpermitted portion of
the landfill;

(10) acceptance of a special waste without a required
manifest;

(11) failure to submit reports required by permits or
Board regulations;

(12) failure to collect and contain litter from the
site by the end of each operating day;

(13) failure to submit any cost estimate for the site
or any performance bond or other security for the site as
required by this Act or Board rules.

The prohibitions specified in this subsection (o) shall be
enforceable by the Agency either by administrative citation
under Section 31.1 of this Act or as otherwise provided by this
Act. The specific prohibitions in this subsection do not limit
the power of the Board to establish regulations or standards
applicable to sanitary landfills.

(p) In violation of subdivision (a) of this Section, cause
or allow the open dumping of any waste in a manner which
results in any of the following occurrences at the dump site:

(1) litter;

(2) scavenging;

(3) open burning;

(4) deposition of waste in standing or flowing waters;
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(5) proliferation of disease vectors;

(6) standing or flowing liquid discharge from the dump
site;

(7) deposition of:

(i) general construction or demolition debris as
defined in Section 3.160 (a) of this Act; or

(1ii) clean construction or demolition debris as
defined in Section 3.160 (b) of this Act.

The prohibitions specified in this subsection (p) shall be
enforceable by the Agency either by administrative citation
under Section 31.1 of this Act or as otherwise provided by this
Act. The specific prohibitions in this subsection do not limit
the power of the Board to establish regulations or standards
applicable to open dumping.

(g) Conduct a landscape waste composting operation without
an Agency permit, provided, however, that no permit shall be
required for any person:

(1) conducting a landscape waste composting operation
for landscape wastes generated Dby such person's own
activities which are stored, treated, or disposed of within
the site where such wastes are generated; or

(1.5) conducting a landscape waste composting
operation that (i) has no more than 25 cubic vyards of
landscape waste, composting additives, composting
material, or end-product compost on-site at any one time

and (ii) is not engaging in commercial activity; or
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(2) applying landscape waste or composted landscape
waste at agronomic rates; or

(2.5) operating a landscape waste composting facility
at a site having 10 or more occupied non-farm residences
within 1/2 mile of its boundaries, if the facility meets
all of the following criteria:

(A) the composting facility is operated by the
farmer on property on which the composting material is
utilized, and the composting facility constitutes no
more than 2% of the site's total acreage;

(A-5) any composting additives that the composting
facility accepts and uses at the facility are necessary
to provide proper conditions for composting and do not
exceed 10% of the total composting material at the
facility at any one time;

(B) the property on which the composting facility
is located, and any associated property on which the
compost is used, 1is principally and diligently devoted
to the production of agricultural crops and is not
owned, leased, or otherwise controlled by any waste
hauler or generator of nonagricultural compost
materials, and the operator of the composting facility
is not an employee, partner, shareholder, or in any way
connected with or controlled by any such waste hauler
or generator;

(C) all compost generated by the composting
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facility 1is applied at agronomic rates and used as
mulch, fertilizer, or soil conditioner on land
actually farmed by the person operating the composting
facility, and the finished compost is not stored at the
composting site for a period longer than 18 months
prior to its application as mulch, fertilizer, or soil
conditioner;

(D) no fee 1s charged for the acceptance of
materials to be composted at the facility; and

(E) the owner or operator, by January 1, 2014 (or
the January 1 following commencement of operation,
whichever 1is 1later) and January 1 of each vyear
thereafter, registers the site with the Agency, (ii)
reports to the Agency on the volume of composting
material received and used at the site; (iii) certifies
to the Agency that the site complies with the
requirements set forth in subparagraphs (A), (A-5),
(B), (C), and (D) of this paragraph (2.5); and (iv)
certifies to the Agency that all composting material
was placed more than 200 feet from the nearest potable
water supply well, was placed outside the boundary of
the 10-year floodplain or on a part of the site that is
floodproofed, was placed at least 1/4 mile from the
nearest residence (other than a residence located on
the same property as the facility) or a lesser distance

from the nearest residence (other than a residence
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located on the same property as the facility) if the
municipality in which the facility is located has by
ordinance approved a lesser distance than 1/4 mile, and
was placed more than 5 feet above the water table; any
ordinance approving a residential setback of less than
1/4 mile that is used to meet the requirements of this
subparagraph (E) of paragraph (2.5) of this subsection
must specifically reference this paragraph; or

(3) operating a landscape waste composting facility on

farm, if the facility meets all of the following

criteria:

(A) the composting facility is operated by the
farmer on property on which the composting material is
utilized, and the composting facility constitutes no
more than 2% of the property's total acreage, except
that the Board may allow a higher percentage for
individual sites where the owner or operator has
demonstrated to the Board that the site's soil
characteristics or crop needs require a higher rate;

(A-1) the composting facility accepts from other
agricultural operations for composting with landscape
waste no materials other than uncontaminated and
source-separated (1) crop residue and other
agricultural plant residue generated from the
production and harvesting of crops and other customary

farm practices, including, but not limited to, stalks,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Electronic Filing: Received, Clerk's Office 03/30/2020 **R2020-019**

SB0009 Enrolled - 14 - LRB101 06168 JWD 51190 b

leaves, seed pods, husks, bagasse, and roots and (ii)
plant-derived animal Dbedding, such as straw or
sawdust, that 1s free of manure and was not made from
painted or treated wood;

(A-2) any composting additives that the composting
facility accepts and uses at the facility are necessary
to provide proper conditions for composting and do not
exceed 10% of the total composting material at the
facility at any one time;

(B) the property on which the composting facility
is located, and any associated property on which the
compost is used, 1is principally and diligently devoted
to the production of agricultural crops and is not
owned, leased or otherwise controlled by any waste
hauler or generator of nonagricultural compost
materials, and the operator of the composting facility
is not an employee, partner, shareholder, or in any way
connected with or controlled by any such waste hauler
or generator;

(C) all compost generated by the composting
facility 1is applied at agronomic rates and used as
mulch, fertilizer or soil conditioner on land actually
farmed Dby the person operating the composting
facility, and the finished compost is not stored at the
composting site for a period longer than 18 months

prior to its application as mulch, fertilizer, or soil
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conditioner;

(D) the owner or operator, by January 1 of each
year, (i) registers the site with the Agency, (ii)
reports to the Agency on the wvolume of composting
material received and used at the site, (iii) certifies
to the Agency that the site complies with the
requirements set forth in subparagraphs (&), (A-1),
(A-2), (B), and (C) of this paragraph (q) (3), and (iv)
certifies to the Agency that all composting material:

(I) was placed more than 200 feet from the
nearest potable water supply well;

(IT) was placed outside the boundary of the
10-year floodplain or on a part of the site that is
floodproofed;

(ITI) was placed either (aa) at least 1/4 mile
from the nearest residence (other than a residence
located on the same property as the facility) and
there are not more than 10 occupied non-farm
residences within 1/2 mile of the boundaries of the
site on the date of application or (bb) a lesser
distance from the nearest residence (other than a
residence located on the same property as the
facility) provided that the municipality or county
in which the facility is located has by ordinance
approved a lesser distance than 1/4 mile and there

are not more than 10 occupied non-farm residences
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within 1/2 mile of the boundaries of the site on
the date of application; and

(IV) was placed more than 5 feet above the
water table.

Any ordinance approving a residential setback of
less than 1/4 mile that 1is wused to meet the
requirements of this subparagraph (D) must
specifically reference this subparagraph.

For the purposes of this subsection (gq), "agronomic rates"
means the application of not more than 20 tons per acre per
year, except that the Board may allow a higher rate for
individual sites where the owner or operator has demonstrated
to the Board that the site's soil characteristics or crop needs
require a higher rate.

(r) Cause or allow the storage or disposal of coal
combustion waste unless:

(1) such waste is stored or disposed of at a site or
facility for which a permit has been obtained or is not
otherwise required under subsection (d) of this Section; or

(2) such waste is stored or disposed of as a part of
the design and reclamation of a site or facility which is
an abandoned mine site in accordance with the Abandoned
Mined Lands and Water Reclamation Act; or

(3) such waste is stored or disposed of at a site or
facility which 1is operating under NPDES and Subtitle D

permits issued by the Agency pursuant to regulations
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adopted by the Board for mine-related water pollution and
permits issued pursuant to the Federal Surface Mining
Control and Reclamation Act of 1977 (P.L. 95-87) or the
rules and regulations thereunder or any law or rule or
regulation adopted by the State of 1Illinois pursuant
thereto, and the owner or operator of the facility agrees
to accept the waste; and either
(1) such waste 1s stored or disposed of in
accordance with requirements applicable to refuse
disposal under regulations adopted by the Board for
mine-related water pollution and pursuant to NPDES and
Subtitle D permits issued by the Agency under such
regulations; or
(ii) the owner or operator of the facility
demonstrates all of the following to the Agency, and
the facility 1is operated 1in accordance with the
demonstration as approved by the Agency: (1) the
disposal area will be covered in a manner that will
support continuous vegetation, (2) the facility will
be adequately protected from wind and water erosion,
(3) the pH will be maintained so as to prevent
excessive leaching of metal ions, and (4) adequate
containment or other measures will Dbe provided to
protect surface water and groundwater from
contamination at levels prohibited by this Act, the

Illinois Groundwater Protection Act, or regulations
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adopted pursuant thereto.

Notwithstanding any other provision of this Title, the
disposal of coal combustion waste pursuant to item (2) or (3)
of this subdivision (r) shall be exempt from the other
provisions of this Title V, and notwithstanding the provisions
of Title X of this Act, the Agency is authorized to grant
experimental permits which include provision for the disposal
of wastes from the combustion of coal and other materials
pursuant to items (2) and (3) of this subdivision (r).

(s) After April 1, 1989, offer for transportation,
transport, deliver, receive or accept special waste for which a
manifest is required, unless the manifest indicates that the
fee required under Section 22.8 of this Act has been paid.

(t) Cause or allow a lateral expansion of a municipal solid
waste landfill unit on or after October 9, 1993, without a
permit modification, granted by the Agency, that authorizes the
lateral expansion.

(u) Conduct any vegetable by-product treatment, storage,
disposal or transportation operation in violation of any
regulation, standards or permit requirements adopted by the
Board under this Act. However, no permit shall be required
under this Title V for the land application of vegetable
by-products conducted pursuant to Agency permit issued under
Title III of this Act to the generator of the vegetable
by-products. In addition, vegetable by-products may be

transported in this State without a special waste hauling
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permit, and without the preparation and carrying of a manifest.

(v) (Blank).

(w) Conduct any generation, transportation, or recycling
of construction or demolition debris, clean or general, or
uncontaminated soil generated during construction, remodeling,
repair, and demolition of utilities, structures, and roads that
is not commingled with any waste, without the maintenance of
documentation identifying the hauler, generator, place of
origin of the debris or soil, the weight or volume of the
debris or soil, and the location, owner, and operator of the
facility where the debris or soil was transferred, disposed,
recycled, or treated. This documentation must be maintained by
the generator, transporter, or recycler for 3 vyears. This
subsection (w) shall not apply to (1) a permitted pollution
control facility that transfers or accepts construction or
demolition debris, clean or general, or uncontaminated soil for
final disposal, recycling, or treatment, (2) a public utility
(as that term 1is defined in the Public Utilities Act) or a
municipal utility, (3) the Illinois Department of
Transportation, or (4) a municipality or a county highway
department, with the exception of any municipality or county
highway department located within a county having a population
of over 3,000,000 inhabitants or located in a county that is
contiguous to a county having a population of over 3,000,000
inhabitants; but it shall apply to an entity that contracts

with a public utility, a municipal wutility, the 1Illinois
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Department of Transportation, or a municipality or a county
highway department. The terms "generation" and "recycling" as
used in this subsection do not apply to clean construction or
demolition debris when (i) used as fill material below grade
outside of a setback zone if covered by sufficient
uncontaminated soil to support vegetation within 30 days of the
completion of filling or if covered by a road or structure,
(ii) solely broken concrete without protruding metal bars is
used for erosion control, or (iii) milled asphalt or crushed
concrete is used as aggregate in construction of the shoulder
of a roadway. The terms "generation" and "recycling", as used
in this subsection, do not apply to uncontaminated soil that is
not commingled with any waste when (i) used as fill material
below grade or contoured to grade, or (ii) used at the site of
generation.

(Source: P.A. 100-103, eff. 8-11-17.)

(415 ILCS 5/22.59 new)

Sec. 22.59. CCR surface impoundments.

(a) The General Assembly finds that:

(1) the State of Illinois has a long-standing policy to

restore, protect, and enhance the environment, including

the purity of the air, land, and waters, including

groundwaters, of this State;

(2) a clean environment is essential to the growth and

well-being of this State;
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(3) CCR generated by the electric generating industry

has caused groundwater contamination and other forms of

pollution at active and inactive plants throughout this

State;

(4) environmental laws should be supplemented to

ensure consistent, responsible regulation of all existing

CCR surface impoundments; and

(5) meaningful participation of State residents,

especially vulnerable populations who may be affected by

regulatory actions, is critical to ensure that

environmental Jjustice considerations are incorporated in

the development of, decision-making related to, and

implementation of environmental laws and rulemaking that

protects and improves the well-being of communities in this

State that Dbear disproportionate burdens imposed by

environmental pollution.

Therefore, the purpose of this Section is to promote a

healthful environment, including clean water, air, and land,

meaningful public involvement, and the responsible disposal

and storage of coal combustion residuals, so as to protect

public health and to prevent pollution of the environment of

this State.

The provisions of this Section shall be liberally construed

to carry out the purposes of this Section.

(b) No person shall:

(1) cause or allow the discharge of any contaminants
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from a CCR surface impoundment into the environment so as

to cause, directly or indirectly, a violation of this

Section or any regulations or standards adopted by the

Board under this Section, either alone or in combination

with contaminants from other sources;

(2) construct, install, modify, operate, or close any

CCR surface impoundment without a permit granted by the

Agency, or so as to violate any conditions imposed by such

permit, any provision of this Section or any reqgulations or

standards adopted by the Board under this Section; or

(3) cause or allow, directly or indirectly, the

discharge, deposit, inijection, dumping, spilling, leaking,

or placing of any CCR upon the land in a place and manner

so as to cause or tend to cause a violation this Section or

any reqgulations or standards adopted by the Board under

this Section.

(c) For purposes of this Section, a permit issued by the

Administrator of the United States Environmental Protection

Agency under Section 4005 of the federal Resource Conservation

and Recovery Act, shall be deemed to be a permit under this

Section and subsection (y) of Section 39.

(d) Before commencing closure of a CCR surface impoundment,

in accordance with Board rules, the owner of a CCR surface

impoundment must submit to the Agency for approval a closure

alternatives analysis that analyzes all closure methods being

considered and that otherwise satisfies all closure
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requirements adopted by the Board under this Act. Complete

removal of CCR, as specified by the Board's rules, from the CCR

surface impoundment must be considered and analyzed. Section

3.405 does not apply to the Board's rules specifving complete

removal of CCR. The selected closure method must ensure

compliance with regulations adopted by the Board pursuant to

this Section.

(e) Owners or operators of CCR surface impoundments who

have submitted a closure plan to the Agency before May 1, 2019,

and who have completed closure prior to 24 months after the

effective date of this amendatory Act of the 101st General

Assembly shall not be reguired to obtain a construction permit

for the surface impoundment closure under this Section.

(f) Except for the State, its agencies and institutions, a

unit of local government, or not-for-profit electric

cooperative as defined in Section 3.4 of the Electric Supplier

Act, any person who owns or operates a CCR surface impoundment

in this State shall post with the Agency a performance bond or

other security for the purpose of: (i) ensuring closure of the

CCR surface impoundment and post-closure care in accordance

with this Act and its rules; and (ii) insuring remediation of

releases from the CCR surface impoundment. The only acceptable

forms of financial assurance are: a trust fund, a surety bond

guaranteeing payment, a surety bond guaranteeing performance,

or an irrevocable letter of credit.

(1) The cost estimate for the post-closure care of a
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CCR surface impoundment shall be calculated using a 30-vyear

post-closure care period or such longer period as may be

approved by the Agency under Board or federal rules.

(2) The Agency 1is authorized to enter into such

contracts and agreements as it may deem necessary to carry

out the purposes of this Section. Neither the State, nor

the Director, nor any State employee shall be liable for

any damages or injuries arising out of or resulting from

any action taken under this Section.

(3) The Agency shall have the authority to approve or

disapprove any performance bond or other security posted

under this subsection. Any person whose performance bond or

other security is disapproved by the Agency may contest the

disapproval as a permit denial appeal pursuant to Section

40.

(g) The Board shall adopt rules establishing construction

permit requirements, operating permit requirements, design

standards, reporting, financial assurance, and closure and

post-closure care requirements for CCR surface impoundments.

Not later than 8 months after the effective date of this

amendatory Act of the 101st General Assembly the Agency shall

propose, and not later than one vear after receipt of the

Agency's proposal the Board shall adopt, rules under this

Section. The rules must, at a minimum:

(1) be at least as protective and comprehensive as the

federal regulations or amendments thereto promulgated by
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the Administrator of the United States Environmental

Protection Agency in Subpart D of 40 CFR 257 governing CCR

surface impoundments;

(2) specify the minimum contents of CCR surface

impoundment construction and operating permit

applications, including the closure alternatives analysis

required under subsection (d);

(3) specify which types of permits include

requirements for closure, post-closure, remediation and

all other requirements applicable to CCR surface

impoundments;

(4) specify when permit applications for existing CCR

surface impoundments must be submitted, taking into

consideration whether the CCR surface impoundment must

close under the RCRA;

(5) specify standards for review and approval by the

Agency of CCR surface impoundment permit applications;

(6) specify meaningful public participation procedures

for the issuance of CCR surface impoundment construction

and operating permits, including, but not limited to,

public notice of the submission of permit applications, an

opportunity for the submission of public comments, an

opportunity for a public hearing prior to permit issuance,

and a summary and response of the comments prepared by the

Agency;

(7) prescribe the type and amount of the performance
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bonds or other securities regquired under subsection (f),

and the conditions under which the State is entitled to

collect moneys from such performance bonds or other

securities;

(8) specify a procedure to identify areas of

environmental Tjustice concern in relation to CCR surface

impoundments;

(9) specify a method to prioritize CCR surface

impoundments required to close under RCRA if not otherwise

specified by the United States Environmental Protection

Agency, so that the CCR surface impoundments with the

highest risk to public health and the environment, and

areas of environmental Jjustice concern are given first

priority;

(10) define when complete removal of CCR is achieved

and specify the standards for responsible removal of CCR

from CCR surface impoundments, including, but not limited

to, dust controls and the protection of adjacent surface

water and groundwater; and

(11) describe the process and standards for

identifying a specific alternative source of groundwater

pollution when the owner or operator of the CCR surface

impoundment believes that groundwater contamination on the

site is not from the CCR surface impoundment.

(h) Any owner of a CCR surface impoundment that generates

CCR and sells or otherwise provides coal combustion byproducts




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Electronic Filing: Received, Clerk's Office 03/30/2020 **R2020-019**

SB0009 Enrolled - 27 - LRB101 06168 JWD 51190 b

pursuant to Section 3.135 shall, every 12 months, post on its

publicly available website a report specifying the volume or

weight of CCR, in cubic vards or tons, that it sold or provided

during the past 12 months.

(1) The owner of a CCR surface impoundment shall post all

closure plans, permit applications, and supporting

documentation, as well as any Agency approval of the plans or

applications on its publicly available website.

(1) The owner or operator of a CCR surface impoundment

shall pay the following fees:

(1) An initial fee to the Agency within 6 months after

the effective date of this amendatory Act of the 101st

General Assembly of:

550,000 for each closed CCR surface impoundment;

and

$75,000 for each CCR surface impoundment that have

not completed closure.

(2) Annual fees to the Agency, beginning on July 1,

2020, of:

525,000 for each CCR surface impoundment that has

not completed closure; and

515,000 for each CCR surface impoundment that has

completed closure, but has not completed post-closure

care.

(k) All fees collected by the Agency under subsection (73)

shall be deposited into the Environmental Protection Permit and




10
11
12
13
14
15
16
17

18

19
20
21
22
23
24

25

Electronic Filing: Received, Clerk's Office 03/30/2020 **R2020-019**

SB0O00Y9 Enrolled - 28 - LRB101 06168 JWD 51190 b

Inspection Fund.

(1) The Coal Combustion Residual Surface Impoundment

Financial Assurance Fund is created as a special fund in the

State treasury. Any moneys forfeited to the State of Illinois

from any performance bond or other security required under this

Section shall be placed in the Coal Combustion Residual Surface

Impoundment Financial Assurance Fund and shall, upon approval

by the Governor and the Director, be used by the Agency for the

purposes for which such performance bond or other security was

issued. The Coal Combustion Residual Surface Impoundment

Financial Assurance Fund is not subject to the provisions of

subsection (c¢) of Section 5 of the State Finance Act.

(m) The provisions of this Section shall apply, without

limitation, to all existing CCR surface impoundments and any

CCR surface impoundments constructed after the effective date

of this amendatory Act of the 101lst General Assembly, except to

the extent prohibited by the TIllinois or United States

Constitutions.

(415 ILCS 5/39) (from Ch. 111 1/2, par. 1039)

Sec. 39. Issuance of permits; procedures.

(a) When the Board has by regulation required a permit for
the construction, installation, or operation of any type of
facility, -equipment, vehicle, wvessel, or aircraft, the
applicant shall apply to the Agency for such permit and it

shall be the duty of the Agency to issue such a permit upon
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proof by the applicant that the facility, equipment, vehicle,
vessel, or aircraft will not cause a violation of this Act or
of regulations hereunder. The Agency shall adopt such
procedures as are necessary to carry out its duties under this
Section. In making its determinations on permit applications
under this Section the Agency may consider prior adjudications
of noncompliance with this Act by the applicant that involved a
release of a contaminant into the environment. In granting
permits, the Agency may 1impose reasonable conditions
specifically related to the applicant's past compliance
history with this Act as necessary to correct, detect, or
prevent noncompliance. The Agency may impose such other
conditions as may be necessary to accomplish the purposes of
this Act, and as are not inconsistent with the regulations
promulgated by the Board hereunder. Except as otherwise
provided in this Act, a bond or other security shall not be
required as a condition for the issuance of a permit. If the
Agency denies any permit under this Section, the Agency shall
transmit to the applicant within the time limitations of this
Section specific, detailed statements as to the reasons the
permit application was denied. Such statements shall include,
but not be limited to the following:

(i) the Sections of this Act which may be violated if

the permit were granted;
(ii) the provision of the regulations, promulgated

under this Act, which may be violated if the permit were
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granted;

(1ii) the specific type of information, if any, which
the Agency deems the applicant did not provide the Agency;
and

(iv) a statement of specific reasons why the Act and
the regulations might not be met if the permit were
granted.

If there is no final action by the Agency within 90 days
after the filing of the application for permit, the applicant
may deem the permit issued; except that this time period shall
be extended to 180 days when (1) notice and opportunity for
public hearing are required Dby State or federal law or
regulation, (2) the application which was filed is for any
permit to develop a landfill subject to issuance pursuant to
this subsection, or (3) the application that was filed is for a
MSWLFEF unit required to issue public notice under subsection (p)
of Section 39. The 90-day and 180-day time periods for the
Agency to take final action do not apply to NPDES permit
applications under subsection (b) of this Section, to RCRA
permit applications under subsection (d) of this Section, e to
UIC permit applications under subsection (e) of this Section,

or to CCR surface impoundment applications under subsection (vy)

of this Section.

The Agency shall publish notice of all final permit
determinations for development permits for MSWLEF units and for

significant permit modifications for lateral expansions for
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existing MSWLF units one time in a newspaper of general
circulation in the county in which the unit is or 1is proposed
to be located.

After January 1, 1994 and until July 1, 1998, operating
permits issued under this Section by the Agency for sources of
air pollution permitted to emit less than 25 tons per year of
any combination of regulated air pollutants, as defined in
Section 39.5 of this Act, shall be required to be renewed only
upon written request by the Agency consistent with applicable
provisions of this Act and regulations promulgated hereunder.
Such operating permits shall expire 180 days after the date of
such a request. The Board shall revise its regulations for the
existing State air ©pollution operating permit program
consistent with this provision by January 1, 1994.

After June 30, 1998, operating permits issued under this
Section by the Agency for sources of air pollution that are not
subject to Section 39.5 of this Act and are not required to
have a federally enforceable State operating permit shall be
required to be renewed only upon written request by the Agency
consistent with applicable provisions of this Act and 1its
rules. Such operating permits shall expire 180 days after the
date of such a request. Before July 1, 1998, the Board shall
revise its rules for the existing State air pollution operating
permit program consistent with this paragraph and shall adopt
rules that require a source to demonstrate that it qualifies

for a permit under this paragraph.
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(b) The Agency may issue NPDES permits exclusively under
this subsection for the discharge of contaminants from point
sources into navigable waters, all as defined in the Federal
Water Pollution Control Act, as now or hereafter amended,
within the jurisdiction of the State, or into any well.

All NPDES permits shall contain those terms and conditions,
including but not limited to schedules of compliance, which may
be required to accomplish the purposes and provisions of this
Act.

The Agency may issue general NPDES permits for discharges
from categories of point sources which are subject to the same
permit limitations and conditions. Such general permits may be
issued without individual applications and shall conform to
regulations promulgated under Section 402 of the Federal Water
Pollution Control Act, as now or hereafter amended.

The Agency may include, among such conditions, effluent
limitations and other requirements established under this Act,
Board regulations, the Federal Water Pollution Control Act, as
now or hereafter amended, and regulations pursuant thereto, and
schedules for achieving compliance therewith at the earliest
reasonable date.

The Agency shall adopt filing requirements and procedures
which are necessary and appropriate for the issuance of NPDES
permits, and which are consistent with the Act or regulations
adopted by the Board, and with the Federal Water Pollution

Control Act, as now or hereafter amended, and regulations
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pursuant thereto.

The Agency, subject to any conditions which may be
prescribed by Board regulations, may issue NPDES permits to
allow discharges beyond deadlines established by this Act or by
regulations of the Board without the requirement of a variance,
subject to the Federal Water Pollution Control Act, as now or
hereafter amended, and regulations pursuant thereto.

(c) Except for those facilities owned or operated by
sanitary districts organized under the Metropolitan Water
Reclamation District Act, no permit for the development or
construction of a new pollution control facility may be granted
by the Agency unless the applicant submits proof to the Agency
that the location of the facility has been approved by the
County Board of the county if in an unincorporated area, or the
governing body of the municipality when 1in an incorporated
area, in which the facility is to be located in accordance with
Section 39.2 of this Act. For purposes of this subsection (c),
and for purposes of Section 39.2 of this Act, the appropriate
county board or governing body of the municipality shall be the
county board of the county or the governing body of the
municipality in which the facility is to be located as of the
date when the application for siting approval is filed.

In the event that siting approval granted pursuant to
Section 39.2 has been transferred to a subsequent owner or
operator, that subsequent owner or operator may apply to the

Agency for, and the Agency may grant, a development or
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construction permit for the facility for which local siting
approval was granted. Upon application to the Agency for a
development or construction permit by that subsequent owner or
operator, the permit applicant shall cause written notice of
the permit application to be served upon the appropriate county
board or governing body of the municipality that granted siting
approval for that facility and upon any party to the siting
proceeding pursuant to which siting approval was granted. In
that event, the Agency shall conduct an evaluation of the
subsequent owner or operator's prior experience 1in waste
management operations in the manner conducted under subsection
(1) of Section 39 of this Act.

Beginning August 20, 1993, 1if the pollution control
facility consists of a hazardous or solid waste disposal
facility for which the proposed site 1is located in an
unincorporated area of a county with a population of less than
100,000 and includes all or a portion of a parcel of land that
was, on April 1, 1993, adjacent to a municipality having a
population of less than 5,000, then the local siting review
required under this subsection (c) in conjunction with any
permit applied for after that date shall be performed by the
governing body of that adjacent municipality rather than the
county board of the county in which the proposed site 1is
located; and for the purposes of that local siting review, any
references in this Act to the county board shall be deemed to

mean the governing body of that adjacent municipality;
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provided, however, that the provisions of this paragraph shall
not apply to any proposed site which was, on April 1, 1993,
owned in whole or in part by another municipality.

In the case of a pollution control facility for which a
development permit was issued before November 12, 1981, if an
operating permit has not been issued by the Agency prior to
August 31, 1989 for any portion of the facility, then the
Agency may not issue or renew any development permit nor issue
an original operating permit for any portion of such facility
unless the applicant has submitted proof to the Agency that the
location of the facility has been approved by the appropriate
county board or municipal governing body pursuant to Section
39.2 of this Act.

After January 1, 1994, if a solid waste disposal facility,
any portion for which an operating permit has been issued by
the Agency, has not accepted waste disposal for 5 or more
consecutive calendars years, before that facility may accept
any new or additional waste for disposal, the owner and
operator must obtain a new operating permit under this Act for
that facility unless the owner and operator have applied to the
Agency for a permit authorizing the temporary suspension of
waste acceptance. The Agency may not 1issue a new operation
permit under this Act for the facility unless the applicant has
submitted proof to the Agency that the location of the facility
has been approved or re-approved by the appropriate county

board or municipal governing body under Section 39.2 of this



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Electronic Filing: Received, Clerk's Office 03/30/2020 **R2020-019**

SB0O00Y9 Enrolled - 36 - LRB101 06168 JWD 51190 b

Act after the facility ceased accepting waste.

Except for those facilities owned or operated by sanitary
districts organized under the Metropolitan Water Reclamation
District Act, and except for new pollution control facilities
governed by Section 39.2, and except for fossil fuel mining
facilities, the granting of a permit under this Act shall not
relieve the applicant from meeting and securing all necessary
zoning approvals from the unit of government having zoning
jurisdiction over the proposed facility.

Before beginning construction on any new sewage treatment
plant or sludge drying site to be owned or operated by a
sanitary district organized under the Metropolitan Water
Reclamation District Act for which a new permit (rather than
the renewal or amendment of an existing permit) is required,
such sanitary district shall hold a public hearing within the
municipality within which the proposed facility is to be
located, or within the nearest community 1f the proposed
facility is to be located within an unincorporated area, at
which information concerning the proposed facility shall be
made available to the public, and members of the public shall
be given the opportunity to express their views concerning the
proposed facility.

The Agency may 1issue a permit for a municipal waste
transfer station without requiring approval pursuant to
Section 39.2 provided that the following demonstration is made:

(1) the municipal waste transfer station was in
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existence on or before January 1, 1979 and was 1in
continuous operation from January 1, 1979 to January 1,
1993;

(2) the operator submitted a permit application to the
Agency to develop and operate the municipal waste transfer
station during April of 1994;

(3) the operator can demonstrate that the county board
of the county, if the municipal waste transfer station is
in an unincorporated area, or the governing body of the
municipality, if the station is in an incorporated area,
does not object to resumption of the operation of the
station; and

(4) the site has local zoning approval.

(d) The Agency may issue RCRA permits exclusively under
this subsection to persons owning or operating a facility for
the treatment, storage, or disposal of hazardous waste as

defined under this Act. Subsection (y) of this Section, rather

than this subsection (d), shall apply to permits issued for CCR

surface impoundments.

All RCRA permits shall contain those terms and conditions,
including but not limited to schedules of compliance, which may
be required to accomplish the purposes and provisions of this
Act. The Agency may include among such conditions standards and
other requirements established under this Act, Board
regulations, the Resource Conservation and Recovery Act of 1976

(P.L. 94-580), as amended, and regulations pursuant thereto,
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and may include schedules for achieving compliance therewith as
soon as possible. The Agency shall require that a performance
bond or other security be provided as a condition for the
issuance of a RCRA permit.

In the case of a permit to operate a hazardous waste or PCB
incinerator as defined in subsection (k) of Section 44, the
Agency shall require, as a condition of the permit, that the
operator of the facility perform such analyses of the waste to
be incinerated as may be necessary and appropriate to ensure
the safe operation of the incinerator.

The Agency shall adopt filing requirements and procedures
which are necessary and appropriate for the issuance of RCRA
permits, and which are consistent with the Act or regulations
adopted by the Board, and with the Resource Conservation and
Recovery Act of 1976 (P.L. 94-580), as amended, and regulations
pursuant thereto.

The applicant shall make available to the public for
inspection all documents submitted by the applicant to the
Agency in furtherance of an application, with the exception of
trade secrets, at the office of the county board or governing
body of the municipality. Such documents may be copied upon
payment of the actual cost of reproduction during regular
business hours of the local office. The Agency shall issue a
written statement concurrent with its grant or denial of the
permit explaining the basis for its decision.

(e) The Agency may issue UIC permits exclusively under this
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subsection to persons owning or operating a facility for the
underground injection of contaminants as defined under this
Act.

All UIC permits shall contain those terms and conditions,
including but not limited to schedules of compliance, which may
be required to accomplish the purposes and provisions of this
Act. The Agency may include among such conditions standards and
other requirements established under this Act, Board
regulations, the Safe Drinking Water Act (P.L. 93-523), as
amended, and regulations pursuant thereto, and may include
schedules for achieving compliance therewith. The Agency shall
require that a performance bond or other security be provided
as a condition for the issuance of a UIC permit.

The Agency shall adopt filing requirements and procedures
which are necessary and appropriate for the issuance of UIC
permits, and which are consistent with the Act or regulations
adopted by the Board, and with the Safe Drinking Water Act
(P.L. 93-523), as amended, and regulations pursuant thereto.

The applicant shall make available to the public for
inspection, all documents submitted by the applicant to the
Agency in furtherance of an application, with the exception of
trade secrets, at the office of the county board or governing
body of the municipality. Such documents may be copied upon
payment of the actual cost of reproduction during regular
business hours of the local office. The Agency shall issue a

written statement concurrent with its grant or denial of the
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permit explaining the basis for its decision.

(f) In making any determination pursuant to Section 9.1 of

this Act:

(1) The Agency shall have authority to make the
determination of any question required to be determined by
the Clean Air Act, as now or hereafter amended, this Act,
or the regulations of the Board, including the
determination of the Lowest Achievable Emission Rate,
Maximum Achievable Control Technology, or Best Available
Control Technology, consistent with the Board's
regulations, 1if any.

(2) The Agency shall adopt requirements as necessary to
implement public participation procedures, including, but
not limited to, public notice, comment, and an opportunity
for hearing, which must accompany the processing of
applications for PSD permits. The Agency shall briefly
describe and respond to all significant comments on the
draft permit raised during the public comment period or
during any hearing. The Agency may group related comments
together and provide one unified response for each issue
raised.

(3) Any complete permit application submitted to the
Agency under this subsection for a PSD permit shall be
granted or denied by the Agency not later than one year
after the filing of such completed application.

(4) The Agency shall, after conferring with the
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applicant, give written notice to the applicant of its

proposed decision on the application including the terms

and conditions of the permit to be issued and the facts,
conduct or other basis upon which the Agency will rely to
support its proposed action.

(g) The Agency shall include as conditions upon all permits
issued for hazardous waste disposal sites such restrictions
upon the future use of such sites as are reasonably necessary
to protect public health and the environment, including
permanent prohibition of the use of such sites for purposes
which may create an unreasonable risk of injury to human health
or to the environment. After administrative and Jjudicial
challenges to such restrictions have been exhausted, the Agency
shall file such restrictions of record in the Office of the
Recorder of the county in which the hazardous waste disposal
site is located.

(h) A hazardous waste stream may not be deposited in a
permitted hazardous waste site unless specific authorization
is obtained from the Agency by the generator and disposal site
owner and operator for the deposit of that specific hazardous
waste stream. The Agency may grant specific authorization for
disposal of hazardous waste streams only after the generator
has reasonably demonstrated that, considering technological
feasibility and economic reasonableness, the hazardous waste
cannot be reasonably recycled for reuse, nor incinerated or

chemically, physically or biologically treated so as to
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neutralize the hazardous waste and render it nonhazardous. In
granting authorization under this Section, the Agency may
impose such conditions as may be necessary to accomplish the
purposes of the Act and are consistent with this Act and
regulations promulgated by the Board hereunder. If the Agency
refuses to grant authorization wunder this Section, the
applicant may appeal as 1if the Agency refused to grant a
permit, pursuant to the provisions of subsection (a) of Section
40 of this Act. For purposes of this subsection (h), the term
"generator" has the meaning given in Section 3.205 of this Act,
unless: (1) the hazardous waste 1is treated, incinerated, or
partially recycled for reuse prior to disposal, in which case
the last person who treats, incinerates, or partially recycles
the hazardous waste prior to disposal is the generator; or (2)
the hazardous waste i1s from a response action, in which case
the person performing the response action is the generator.
This subsection (h) does not apply to any hazardous waste that
is restricted from land disposal under 35 I11l. Adm. Code 728.
(i) Before issuing any RCRA permit, any permit for a waste
storage site, sanitary landfill, waste disposal site, waste
transfer station, waste treatment facility, waste incinerator,
or any waste-transportation operation, any permit or interim
authorization for a clean construction or demolition debris
fill operation, or any permit required under subsection (d-5)
of Section 55, the Agency shall conduct an evaluation of the

prospective owner's or operator's prior experience in waste
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management operations, clean construction or demolition debris
fill operations, and tire storage site management. The Agency
may deny such a permit, or deny or revoke interim
authorization, 1if the prospective owner or operator or any
employee or officer of the prospective owner or operator has a
history of:

(1) repeated violations of federal, State, or local
laws, regulations, standards, or ordinances 1in the
operation of waste management facilities or sites, clean
construction or demolition debris fill operation
facilities or sites, or tire storage sites; or

(2) conviction in this or another State of any crime
which 1s a felony under the laws of this State, or
conviction of a felony in a federal court; or conviction in
this or another state or federal court of any of the
following crimes: forgery, official misconduct, bribery,
perjury, or knowingly submitting false information under
any environmental law, regulation, or permit term or
condition; or

(3) proof of gross carelessness or 1incompetence in
handling, storing, processing, transporting or disposing
of waste, clean construction or demolition debris, or used
or waste tires, or proof of gross carelessness or
incompetence in wusing clean construction or demolition
debris as fill.

(i-5) Before issuing any permit or approving any interim
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authorization for a clean construction or demolition debris
fill operation in which any ownership interest is transferred
between January 1, 2005, and the effective date of the
prohibition set forth in Section 22.52 of this Act, the Agency
shall conduct an evaluation of the operation if any previous
activities at the site or facility may have caused or allowed
contamination of the site. It shall be the responsibility of
the owner or ©operator seeking the permit or interim
authorization to provide to the Agency all of the information
necessary for the Agency to conduct its evaluation. The Agency
may deny a permit or interim authorization 1if previous
activities at the site may have caused or allowed contamination
at the site, unless such contamination is authorized under any
permit issued by the Agency.

(3J) The issuance under this Act of a permit to engage in
the surface mining of any resources other than fossil fuels
shall not relieve the permittee from its duty to comply with
any applicable local law regulating the commencement, location
or operation of surface mining facilities.

(k) A development permit issued under subsection (a) of
Section 39 for any facility or site which is regquired to have a
permit under subsection (d) of Section 21 shall expire at the
end of 2 calendar years from the date upon which it was issued,
unless within that period the applicant has taken action to
develop the facility or the site. In the event that review of

the conditions of the development permit is sought pursuant to
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Section 40 or 41, or permittee is prevented from commencing
development of the facility or site by any other litigation
beyond the permittee's control, such two-year period shall be
deemed to begin on the date upon which such review process or
litigation is concluded.

(1) No permit shall be issued by the Agency under this Act
for construction or operation of any facility or site located
within the boundaries of any setback zone established pursuant
to this Act, where such construction or operation is
prohibited.

(m) The Agency may 1issue permits to persons owning or
operating a facility for composting landscape waste. 1In
granting such permits, the Agency may impose such conditions as
may be necessary to accomplish the purposes of this Act, and as
are not inconsistent with applicable regulations promulgated
by the Board. Except as otherwise provided in this Act, a bond
or other security shall not be required as a condition for the
issuance of a permit. If the Agency denies any permit pursuant
to this subsection, the Agency shall transmit to the applicant
within the time limitations of this subsection specific,
detailed statements as to the reasons the permit application
was denied. Such statements shall include but not be limited to
the following:

(1) the Sections of this Act that may be violated if
the permit were granted;

(2) the specific regulations promulgated pursuant to
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this Act that may be violated if the permit were granted;

(3) the specific information, if any, the Agency deems
the applicant did not provide in its application to the
Agency; and

(4) a statement of specific reasons why the Act and the
regulations might be violated if the permit were granted.
If no final action is taken by the Agency within 90 days

after the filing of the application for permit, the applicant
may deem the permit issued. Any applicant for a permit may
waive the 90-day limitation by filing a written statement with
the Agency.

The Agency shall issue permits for such facilities upon
receipt of an application that includes a legal description of
the site, a topographic map of the site drawn to the scale of
200 feet to the inch or larger, a description of the operation,
including the area served, an estimate of the volume of
materials to be processed, and documentation that:

(1) the facility includes a setback of at least 200
feet from the nearest potable water supply well;

(2) the facility is located outside the boundary of the
10-year floodplain or the site will be floodproofed;

(3) the facility is located so as to minimize
incompatibility with the character of the surrounding
area, 1including at least a 200 foot setback from any
residence, and in the case of a facility that is developed

or the permitted composting area of which is expanded after
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November 17, 1991, the composting area is located at least
1/8 mile from the nearest residence (other than a residence
located on the same property as the facility);

(4) the design of the facility will prevent any compost
material from being placed within 5 feet of the water
table, will adequately control runoff from the site, and
will collect and manage any leachate that is generated on
the site;

(5) the operation of the facility will include
appropriate dust and odor control measures, limitations on
operating hours, appropriate noise control measures for
shredding, chipping and similar equipment, management
procedures for composting, containment and disposal of
non-compostable wastes, procedures to be used for
terminating operations at the site, and recordkeeping
sufficient to document the amount of materials received,
composted and otherwise disposed of; and

(6) the operation will be conducted in accordance with
any applicable rules adopted by the Board.

The Agency shall issue renewable permits of not longer than
10 years in duration for the composting of landscape wastes, as
defined in Section 3.155 of this Act, based on the above
requirements.

The operator of any facility permitted under this
subsection (m) must submit a written annual statement to the

Agency on or before April 1 of each year that includes an
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estimate of the amount of material, in tons, received for
composting.

(n) The Agency shall issue permits Jjointly with the
Department of Transportation for the dredging or deposit of
material in Lake Michigan in accordance with Section 18 of the
Rivers, Lakes, and Streams Act.

(o) (Blank.)

(p) (1) Any person submitting an application for a permit
for a new MSWLF unit or for a lateral expansion under
subsection (t) of Section 21 of this Act for an existing MSWLF
unit that has not received and is not subject to local siting
approval under Section 39.2 of this Act shall publish notice of
the application in a newspaper of general circulation in the
county in which the MSWLF unit is or is proposed to be located.
The notice must be published at least 15 days before submission
of the permit application to the Agency. The notice shall state
the name and address of the applicant, the location of the
MSWLF unit or proposed MSWLF unit, the nature and size of the
MSWLEF unit or proposed MSWLF unit, the nature of the activity
proposed, the probable life of the proposed activity, the date
the permit application will be submitted, and a statement that
persons may file written comments with the Agency concerning
the permit application within 30 days after the filing of the
permit application unless the time period to submit comments is
extended by the Agency.

When a permit applicant submits information to the Agency
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to supplement a permit application being reviewed by the
Agency, the applicant shall not be required to reissue the
notice under this subsection.

(2) The Agency shall accept written comments concerning the
permit application that are postmarked no later than 30 days
after the filing of the permit application, unless the time
period to accept comments is extended by the Agency.

(3) Each applicant for a permit described in part (1) of
this subsection shall file a copy of the permit application
with the county board or governing body of the municipality in
which the MSWLF unit is or is proposed to be located at the
same time the application is submitted to the Agency. The
permit application filed with the county board or governing
body of the municipality shall include all documents submitted
to or to be submitted to the Agency, except trade secrets as
determined wunder Section 7.1 of this Act. The permit
application and other documents on file with the county board
or governing body of the municipality shall be made available
for public inspection during regular business hours at the
office of the county board or the governing body of the
municipality and may be copied upon payment of the actual cost
of reproduction.

(gq) Within 6 months after July 12, 2011 (the effective date
of Public Act 97-95), the Agency, 1in consultation with the
regulated community, shall develop a web portal to be posted on

its website for the purpose of enhancing review and promoting
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timely issuance of permits required by this Act. At a minimum,
the Agency shall make the following information available on
the web portal:

(1) Checklists and guidance relating to the completion
of permit applications, developed pursuant to subsection
(s) of this Section, which may include, but are not limited
to, existing instructions for completing the applications
and examples of complete applications. As the Agency
develops new checklists and develops guidance, it shall
supplement the web portal with those materials.

(2) Within 2 vyears after July 12, 2011 (the effective
date of Public Act 97-95), permit application forms or
portions of permit applications that can be completed and
saved electronically, and submitted to the Agency
electronically with digital signatures.

(3) Within 2 years after July 12, 2011 (the effective
date of Public Act 97-95), an online tracking system where
an applicant may review the status of its pending
application, including the name and contact information of
the permit analyst assigned to the application. Until the
online tracking system has been developed, the Agency shall
post on 1its website semi-annual permitting efficiency
tracking reports that include statistics on the timeframes
for Agency action on the following types of permits
received after July 12, 2011 (the effective date of Public

Act 97-95): air construction permits, new NPDES permits and
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associated water construction permits, and modifications
of major NPDES permits and associated water construction
permits. The reports must be posted by February 1 and
August 1 each year and shall include:

(A) the number of applications received for each
type of permit, the number of applications on which the
Agency has taken action, and the number of applications
still pending; and

(B) for those applications where the Agency has not
taken action 1in accordance with the timeframes set
forth in this Act, the date the application was
received and the reasons for any delays, which may
include, Dbut shall not Dbe 1limited to, (1) the
application being inadequate or incomplete, (id)
scientific or technical disagreements with the
applicant, USEPA, or other local, state, or federal
agencies involved in the permitting approval process,
(iii) public opposition to the permit, or (iv) Agency
staffing shortages. To the extent practicable, the
tracking report shall provide approximate dates when
cause for delay was identified by the Agency, when the
Agency informed the applicant of the problem leading to
the delay, and when the applicant remedied the reason
for the delay.

(r) Upon the request of the applicant, the Agency shall

notify the applicant of the permit analyst assigned to the
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application upon its receipt.

(s) The Agency 1is authorized to prepare and distribute
guidance documents relating to 1its administration of this
Section and procedural rules implementing this Section.
Guidance documents prepared under this subsection shall not be
considered rules and shall not be subject to the Illinois
Administrative Procedure Act. Such guidance shall not be
binding on any party.

(t) Except as otherwise prohibited by federal law or
regulation, any person submitting an application for a permit
may include with the application suggested permit language for
Agency consideration. The Agency 1s not obligated to use the
suggested language or any portion thereof in its permitting
decision. If requested by the permit applicant, the Agency
shall meet with the applicant to discuss the suggested
language.

(u) If requested by the permit applicant, the Agency shall
provide the permit applicant with a copy of the draft permit
prior to any public review period.

(v) If requested by the permit applicant, the Agency shall
provide the permit applicant with a copy of the final permit
prior to its issuance.

(w) An air pollution permit shall not be required due to
emissions of greenhouse gases, as specified by Section 9.15 of
this Act.

(x) If, before the expiration of a State operating permit
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that is issued pursuant to subsection (a) of this Section and
contains federally enforceable <conditions 1limiting the
potential to emit of the source to a level below the major
source threshold for that source so as to exclude the source
from the Clean Air Act Permit Program, the Agency receives a
complete application for the renewal of that permit, then all
of the terms and conditions of the permit shall remain in
effect until final administrative action has been taken on the
application for the renewal of the permit.

(yv) The Agency may issue permits exclusively under this

subsection to persons owning or operating a CCR surface

impoundment subject to Section 22.59.

All CCR surface impoundment permits shall contain those

terms and conditions, including, but not limited to, schedules

of compliance, which may be required to accomplish the purposes

and provisions of this Act, Board regulations, the Illinois

Groundwater Protection Act and regulations pursuant thereto,

and the Resource Conservation and Recovery Act and regulations

pursuant thereto, and may include schedules for achieving

compliance therewith as soon as possible.

The Board shall adopt filing regquirements and procedures

that are necessary and appropriate for the issuance of CCR

surface impoundment permits and that are consistent with this

Act or regulations adopted by the Board, and with the RCRA, as

amended, and regulations pursuant thereto.

The applicant shall make available to the public for
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inspection all documents submitted by the applicant to the

Agency in furtherance of an application, with the exception of

trade secrets, on its public internet website as well as at the

office of the county board or governing body of the

municipality where CCR from the CCR surface impoundment will be

permanently disposed. Such documents may be copied upon payment

of the actual cost of reproduction during regular business

hours of the local office.

The Agency shall issue a written statement concurrent with

its grant or denial of the permit explaining the basis for its

decision.
(Source: P.A. 98-284, eff. 8-9-13; 99-396, eff. 8-18-15;

99-463, eff. 1-1-16; 99-642, eff. 7-28-16.)

(415 ILCS 5/40) (from Ch. 111 1/2, par. 1040)

Sec. 40. Appeal of permit denial.

(a) (1) If the Agency refuses to grant or grants with
conditions a permit under Section 39 of this Act, the applicant
may, within 35 days after the date on which the Agency served
its decision on the applicant, petition for a hearing before
the Board to contest the decision of the Agency. However, the
35-day period for petitioning for a hearing may be extended for
an additional period of time not to exceed 90 days by written
notice provided to the Board from the applicant and the Agency
within the initial appeal period. The Board shall give 21 days'

notice to any person in the county where 1is located the
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facility in issue who has requested notice of enforcement
proceedings and to each member of the General Assembly in whose
legislative district that installation or property is located;
and shall publish that 21-day notice in a newspaper of general
circulation 1in that county. The Agency shall appear as
respondent in such hearing. At such hearing the rules
prescribed in Section 32 and subsection (a) of Section 33 of
this Act shall apply, and the burden of proof shall be on the
petitioner. If, however, the Agency issues an NPDES permit that
imposes limits which are based upon a criterion or denies a
permit based upon application of a criterion, then the Agency
shall have the burden of going forward with the basis for the
derivation of those limits or criterion which were derived
under the Board's rules.

(2) Except as provided in paragraph (a) (3), if there is no
final action by the Board within 120 days after the date on
which it received the petition, the petitioner may deem the
permit issued under this Act, provided, however, that that
period of 120 days shall not run for any period of time, not to
exceed 30 days, during which the Board is without sufficient
membership to constitute the quorum required by subsection (a)
of Section 5 of this Act, and provided further that such 120
day period shall not be stayed for lack of quorum beyond 30
days regardless of whether the lack of quorum exists at the
beginning of such 120-day period or occurs during the running

of such 120-day period.
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(3) Paragraph (a) (2) shall not apply to any permit which is
subject to subsection (b), (d) or (e) of Section 39. If there
is no final action by the Board within 120 days after the date
on which it received the petition, the petitioner shall be
entitled to an Appellate Court order pursuant to subsection (d)
of Section 41 of this Act.

(b) If the Agency grants a RCRA permit for a hazardous
waste disposal site, a third party, other than the permit
applicant or Agency, may, within 35 days after the date on
which the Agency issued its decision, petition the Board for a
hearing to contest the issuance of the permit. Unless the Board
determines that such petition is duplicative or frivolous, or
that the petitioner is so located as to not be affected by the
permitted facility, the Board shall hear the petition in
accordance with the terms of subsection (a) of this Section and
its procedural rules governing denial appeals, such hearing to
be based exclusively on the record before the Agency. The
burden of proof shall be on the petitioner. The Agency and the
permit applicant shall be named co-respondents.

The provisions of this subsection do not apply to the
granting of permits issued for the disposal or utilization of
sludge from publicly-owned sewage works.

(c) Any party to an Agency proceeding conducted pursuant to
Section 39.3 of this Act may petition as of right to the Board
for review of the Agency's decision within 35 days from the

date of issuance of the Agency's decision, provided that such
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appeal is not duplicative or frivolous. However, the 35-day
period for petitioning for a hearing may be extended by the
applicant for a period of time not to exceed 90 days by written
notice provided to the Board from the applicant and the Agency
within the initial appeal period. If another person with
standing to appeal wishes to obtain an extension, there must be
a written notice provided to the Board by that person, the
Agency, and the applicant, within the initial appeal period.
The decision of the Board shall be based exclusively on the
record compiled in the Agency proceeding. In other respects the
Board's review shall be conducted in accordance with subsection
(a) of this Section and the Board's procedural rules governing
permit denial appeals.

(d) In reviewing the denial or any condition of a NA NSR
permit issued by the Agency pursuant to rules and regulations
adopted under subsection (c) of Section 9.1 of this Act, the
decision of the Board shall be based exclusively on the record
before the Agency including the record of the hearing, if any,
unless the parties agree to supplement the record. The Board
shall, 1if it finds the Agency 1is 1in error, make a final
determination as to the substantive limitations of the permit
including a final determination of Lowest Achievable Emission
Rate.

(e) (1) If the Agency grants or denies a permit under
subsection (b) of Section 39 of this Act, a third party, other

than the permit applicant or Agency, may petition the Board
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within 35 days from the date of issuance of the Agency's
decision, for a hearing to contest the decision of the Agency.

(2) A petitioner shall include the following within a
petition submitted under subdivision (1) of this subsection:

(A) a demonstration that the petitioner raised the
issues contained within the petition during the public
notice period or during the public hearing on the NPDES
permit application, if a public hearing was held; and

(B) a demonstration that the petitioner is so situated
as to be affected by the permitted facility.

(3) If the Board determines that the petition is not
duplicative or frivolous and contains a satisfactory
demonstration under subdivision (2) of this subsection, the
Board shall hear the petition (i) in accordance with the terms
of subsection (a) of this Section and its procedural rules
governing permit denial appeals and (ii) exclusively on the
basis of the record before the Agency. The burden of proof
shall be on the petitioner. The Agency and permit applicant
shall be named co-respondents.

(f) Any person who files a petition to contest the issuance
of a permit by the Agency shall pay a filing fee.

(g) If the Agency grants or denies a permit under

subsection (y) of Section 39, a third party, other than the

permit applicant or Agency, may appeal the Agency's decision as

provided under federal law for CCR surface impoundment permits.

(Source: P.A. 99-463, eff. 1-1-16; 100-201, eff. 8-18-17.)
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Section 10. The State Finance Act 1is amended by adding

Section 5.891 as follows:

(30 ILCS 105/5.891 new)

Sec. 5.891. The Coal Combustion Residual Surface

Impoundment Financial Assurance Fund.

Section 97. Severability. The provisions of this Act are

severable under Section 1.31 of the Statute on Statutes.

Section 99. Effective date. This Act takes effect upon

becoming law.





