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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of: )

) R2018-20
AMENDMENTS TO ) (Rulemaking — Air)
35 ILL. ADM. CODE 225.233, )
MULTI-POLLUTANT STANDARDS (MPS) )

ENVIRONMENTAL GROUPS’ PREFILED QUESTIONS FOR RORY DAVIS,
ENGINEER, AIR POLLUTION CONTROL DIVISION, ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

I. Basis for the Rulemaking

1. In the Illinois Environmental Protection Agency’s (“IEPA’s”) Technical Support
Document (“TSD”) you state “the EGUs affected by this rulemaking are currently
meeting their fleetwide average emission rates.” IEPA, Technical Support Document for
Proposed Rule Amendments for Multi-Pollutant Standards Electrical Generation Units,
AQPSTR 17-06 at 6 (Sept. 2017).

a. If the affected EGUs are meeting the requirements of the rule, why is a revision
justified? Why is it necessary?

2. For this rulemaking you state “Dynegy informed the Agency that in recent years the
structure of the current [Multi-Pollutant Standards] (“MPS”)] has led to the company
operating some units at a financial loss in order to operate other units in their MPS
Groups. This leads to distortions in the power market, grid inefficiencies, and possibly
increased overall emissions.” TSD at 5.

a. What exactly is meant by “financial loss” in this context?
i. How is “financial loss” calculated?
ii. Did Dynegy make any demonstration to IEPA that the structure of the
current MPS has led the company to operate units at Baldwin,
Cofteen, Duck Creek, Edwards, Havana, Hennepin, Joppa, or Newton
(“Proposed MPS Group”) at a financial loss?
1. If yes, how did Dynegy make this demonstration?

2. Ifyes, can you please provide a written copy of this
demonstration?
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Vi.

Did IEPA conduct any independent analysis to see if the structure of
the current MPS has led the company to operate units in the Proposed
MPS Group at a financial loss?

1. If yes, how was this analysis conducted?

2. If yes, can you please share your findings and calculations?

3. Ifno, why did IEPA not conduct an independent analysis?

Which units were/are being run at a financial loss?

Why does IEPA need to resolve the concern of Dynegy’s operating
“some units” at a financial loss? How is that a part of [EPA’s mission?

Did IEPA verify that operating “some units” at a financial loss meant
that Dynegy was operating the whole Illinois fleet at a financial loss?
What about the company as a whole?

b. What exactly is meant by “distortions in the power market” in this context?

Can you please provide examples of distortions in the power market
that have resulted from the current MPS?

Did Dynegy make any demonstration to IEPA that the structure of the
current MPS has led to distortions in the power market?

1. If yes, how did Dynegy make this demonstration?

2. Ifyes, can you please share a written copy of this
demonstration?

Did IEPA conduct any independent analysis to see if the structure of
the current MPS has led to distortions in the power market?

1. If yes, how was this analysis conducted?
2. Ifyes, can you please share your findings and calculations?

3. Ifno, why did IEPA not conduct an independent analysis?

c. What exactly is meant by “grid inefficiencies” in this context?

Can you please provide examples of grid inefficiencies that have
resulted from the current MPS?
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Did Dynegy make any demonstration to IEPA that the structure of the
current MPS has led to grid inefficiencies?

1. Ifyes, how did Dynegy make this demonstration?

2. If yes, can you please share a written copy of this
demonstration?

Did IEPA conduct any independent analysis to see if the structure of
the current MPS has led to grid inefficiencies?

1. If yes, how was this analysis conducted?
2. Ifyes, can you please share your findings and calculations?

3. Ifno, why did IEPA not conduct an independent analysis?

d. IEPA stated that the structure of the current MPS “possibly” could lead to
increased overall emissions.

Can the agency confirm whether this in fact leads to increased
emissions? If not, why not?

Can you please provide examples of or explain how the current MPS
may have led to increased overall emissions?

Did Dynegy make any demonstration to IEPA that the structure of the
current MPS has led to increased overall emissions?

1. If yes, how did Dynegy make this demonstration?

2. Ifyes, can you please provide a written copy of this
demonstration?

Did IEPA conduct any independent analysis to see if the structure of
the current MPS has led to increased overall emissions?

1. If yes, how was this analysis conducted?
2. Ifyes, can you please share your findings and calculations?
3. Ifno, why did IEPA not conduct an independent analysis?

Is 1t correct that if there are in fact no increased overall emissions as a
result of the revisions to the MPS, there would also be no
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environmental benefit to those revisions? If this is not correct, what
would be the environmental benefit?

vi. Assume that the scrubbed units are being operated in order to operate
units with higher emission rates and bring down the fleetwide average
to achieve the MPS rate as indicated in the TSD. See TSD at 5. If the
electricity generated by the units with lower emission rates is being
sold and these units are displacing some MWs from other Dynegy
units (or displacing some capacity from other higher-emitting Dynegy
units), isn’t the MPS effectively bringing down the fleetwide average?
And isn’t the MPS in this scenario operating as intended—to bring
down the fleetwide average where market incentives alone would not
do so?

Is it or was it IEPA’s understanding that some Dynegy/IPH plants were being run
exclusively for the purpose of bringing down the fleetwide average emissions rate
(above and beyond demand not just for the plant but for the fleet) and achieving the
MPS average? If so:

a. Is/was it IEPA’s understanding that this is/was causing excess/unnecessary
emissions? If so:

i. How is/was IEPA aware of this?

ii. Did IEPA receive any documentation from Dynegy about this
happening?

iii. Did IEPA conduct any independent analysis to determine whether this
was happening?

b. Is/was it IEPA’s understanding that capacity is/was not being used/sold into the
power market, thus is/was not displacing other MWs? If so:

i. How is/was IEPA aware of this?

ii. Did IEPA receive any documentation from Dynegy about this
happening?

iii. Did IEPA conduct any independent analysis to determine whether this
was happening?

4. TIs/was it IEPA’s understanding that scrubbed units in the proposed MPS group have
been operated when the power from those units could not be and was not sold on the
market?
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5. Is/was it IEPA’s understanding that scrubbed units in the Proposed MPS Group have
displaced other Dynegy sources when operated to bring down the average?

6. In your testimony, you state that the proposed rule will “simplify compliance.”
Testimony of Rory Davis at 1 (Dec. 11, 2017) (“Davis Testimony™).

a.

b.

What do you mean by “simplify compliance?”
How does this proposed rule simplify compliance?

Why is it necessary to simplify compliance with a rule that has been in place for
more than ten years?

7. In your testimony, you state that the amendments “have been proposed to provide
operational flexibility that Dynegy has stated is necessary due to changes in the
electricity market and its EGU fleet since the original MPS was promulgated.” Davis
Testimony at 4.

a.

b.

What exactly do you mean by “operational flexibility?”

Did IEPA request any analyses and modeling to demonstrate this operational
flexibility was necessary? If no, why not?

Did Dynegy provide any analyses and modeling to demonstrate this operational
flexibility was necessary? If so, can you please provide this information?

Is it IEPA’s understanding that operational flexibility for Dynegy would entail
operating its pollution control equipment less (either operating a unit without its
pollution control equipment or operating a unit with pollution control equipment
less)?

8. In your testimony you state that “the proposed amendments require affected units that
currently have selective catalytic reduction [(“SCR”)] control devices to operate those
controls at all times when the units are in operation.” Davis testimony at 4.

a.

b.

What is the origin and/or regulatory basis of that requirement?
Why is there not a parallel requirement for scrubbers?

Your testimony states this SCR requirement is in part “To ensure that these units
would continue to operate existing controls.” /d.

1. Why does this goal not apply to existing controls in the form of
scrubbers?
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ii.  The phrase “continue to operate with emission rates that are
considered well controlled” is referring to a rate based emission rate,
correct? Not an annual tonnage, right?

iii. ~ Why does this rationale not apply to sulfur dioxide (“SO,”) emissions
rates on units with scrubbers?

9. Is it your understanding that each MPS unit is subject to multiple nitrogen oxides
(“NOx”) and SO, emission standards?

a. What are the relevant permit limits for each of the referenced emissions standards
for each plant in the proposed combined MPS group? Please indicate whether

each is hourly or annual.

b. If there are multiple emissions standards for NOx and SO, for each MPS unit,
why are there redundancies?

c. IfIEPA’s proposed revisions to the MPS rules are adopted, would any of these
redundancies be eliminated?

i. If not, how is this consistent with the MPS statement of reasons?

Mass-based vs. Rate-based Emissions Limits

1. In your testimony you state: “The amendments to change fleet-wide rate-based emission
standards to mass-based emission limits is intended to provide Dynegy operational
flexibility and regulatory certainty moving forward while also reducing the overall
allowable emissions from the MPS group.” Davis Testimony at 2.

a. Can IEPA explain what regulatory uncertainty Dynegy is experiencing?

b. How is an unchanging rate-based limit (whether it is .19 or .23 Ib/MMBtu SO,)
causing regulatory uncertainty?

c. Do mass-based emissions limits provide regulatory certainty? If so, how so?

d. Do fleet-wide rate-based limits provide less regulatory certainty than mass-based
limits? If so, how?

e. Why did IEPA propose and select a fleetwide rate-based emissions level—as
opposed to a mass-based level—in the original MPS?

2. What was the benefit of the original fleetwide rate-based emissions limit used in the
MPS?

3. With the change to a mass-based (fleetwide except for Joppa) emissions limit:
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a. Is it possible for a plant to generate less electricity than it did for the same period
of time under the previous fleetwide rate-based limit, but then emit at a higher
rate-based emission level and have the same annual emissions?

b. Is it possible for a plant to operate for fewer hours than it did under the previous
fleetwide rate-based limit, but then emit at a higher rate-based emission level and
have the same annual emissions?

c. Is it possible for a scrubbed plant to operate less and not use its scrubber, yet have
the same annual emissions than it does under the current rate-based standard?

4. Would the proposed annual mass-based limit allow Dynegy to:
a. Use its pollution controls less than it does under the current MPS regulations?
b. Run its scrubbers less than it does under the current MPS regulations?

c. Operate its pollution controls less efficiently than it does under the current MPS
regulations?

5. Why did IEPA select 55,000 tons as the mass-based emission cap for SO,?
a. Can you please provide the analysis that led to this selection?

6. Did IEPA ever consider any mass-based emissions caps for SO, lower than 55,000 tons?
If so:

a. What were these limits?
b. Why did IEPA initially consider these limits?
c. Why did IEPA choose not to use these limits?

7. Why did IEPA select 25,000 tons as the mass-based emission cap for nitrogen oxides
(“NOx™)?

a. Can you please provide the analysis that led to this selection?

8. Did IEPA ever consider any mass-based emissions caps for NOx lower than lower than
25,000 tons? If so:

a. What were these limits?

b. Why did IEPA initially consider these limits?
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c. Why did IEPA choose not to use these limits?

9. Isit IEPA’s understanding that plants may be less expensive to operate with their
scrubbers turned off?

10. Has Dynegy stated to IEPA that it may operate its scrubbers less for units in the Proposed
MPS Group under this new rule?

a. If so, did Dynegy provide any justification for why it may operate its scrubbers
less under this new rule?

1. What was this justification?
ii. Does IEPA agree with this justification?

11. Has IEPA considered whether under the proposed MPS revisions Dynegy may operate
any of its scrubbed units in the Proposed MPS Group without running their scrubbers?

a. Would IEPA have any concerns if Dynegy were to do so? If not, why not?

12. Has Dynegy stated to IEPA that it may retire or mothball its units with scrubbers in the
Proposed MPS Group under this new rule?

a. If so, did Dynegy provide any justification for why it may retire or mothball its
units with scrubbers under this new rule?

1. What was this justification?
ii. Does IEPA agree with this justification?

13. Has IEPA considered whether under the proposed MPS revisions Dynegy may retire or
mothball units with scrubbers in the Proposed MPS Group?

a. Would IEPA have any concerns if Dynegy were to do so? If not, why not?

b. Has IEPA considered the implications that this might have for local air quality? If
so, can you please provide a copy of any analyses and conclusions on this matter?

14. In Table 6 of the TSD, you indicated several yearly decreases in SO, emissions at the
Baldwin and Havana plants. See TSD at 9.

a. Can you please confirm that the three entries for Baldwin are for Units 1, 2, and 3
in ascending order?

b. In the first row for Baldwin, there was a decrease in emissions from 2011 to 2012;
in the second row for Baldwin, there was a decrease in emissions from 2012 to
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2013; in the third row for Baldwin, there was a decrease in emissions from 2010
to 2011; and in the entry for Havana, there was a decrease in emissions from 2012
to 2013.

i. Can IEPA explain the major factors that contributed to these decreases
in emissions?

1i. Is one of the factors that contributed to these decreases in emissions
the installation of scrubbers?

iii. If the MPS regulations are revised to eliminate a rate-based emission
limit, could Dynegy operate one or more of these units with the
scrubbers turned off?

iv. Has IEPA considered that Dynegy may be incentivized to operate its
units without scrubbers if the rate-based fleetwide limits are removed?

1. If so, and in light of the incentives, how did IEPA still consider the
revision to deliver an environmental benefit?

a. Can IEPA justify this environmental benefit in terms other
than annual allowable emissions?

b. Can IEPA calculate or identify this benefit in rate-based
Ibs/mmBtu terms?

Has IEPA calculated the highest possible fleetwide rate-based emissions rates in
Ibs/MMBtu under its proposed revision to the MPS? If so:

a. What is the highest possible rate?

b. Can you please share these calculations?
Is true that under IEPA’s proposal, the more that units in the MPS group retire or are
mothballed (or the less the units run), the higher the rate of emissions for the remaining
units could go in Ib/mmBtu?
If IEPA’s proposal to revise the MPS is adopted, could the fleetwide average rate of
emissions exceed what the fleetwide average emissions rates were before the MPS was

adopted?

Could implementing this proposal undo all the emissions reductions (on a rate basis) that
were achieved by the MPS?
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1I1. Allowable Emissions vs. Actual Emissions

1. Did IEPA do any air quality analysis of the impacts of the change to the rule?
a. If not, why was there no analysis?
b. Ifso:
i. Can you please provide us with a copy of this analysis?

ii. Was that air quality analysis based on actual emissions or allowable
emissions?

iii.  If it was based on allowable emissions, why was it not based on actual
emissions?

2. Did IEPA ever consider basing its proposed changes on actual emissions rather than
allowable emissions? If so, why did IEPA decide not to base it on actual emissions?

3. IEPA’s June 2011 original Regional Haze submittal and its February 2017 Five-Year
Progress Report forecasted or referenced actual emissions, which the reports also
referred to as “projected emissions.” What would explain the inconsistent approach

IEPA is taking regarding whether it analyzes actual emissions?

4. How does IEPA plan to address the fact that U.S. EPA used expected actual
emissions as a basis for its Regional Haze SIP decision-making?

5. In IEPA’s view, do actual emissions matter when considering the implications of this
rulemaking proposal?

6. When considering this rulemaking, how much weight and/or importance did IEPA
assign to actual emissions compared to allowable emissions?

7. Did IEPA do any modeling of the impacts of the change to the rule?
a. Ifnot, why was there no modeling?
b. Ifso:
1. Can you please provide us with a copy of this analysis?

ii. Was that air quality analysis based on actual emissions or allowable
emissions?

10
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iii.  If it was based on allowable emissions, why was it not based on actual
emissions?

. Did IEPA look at actual emissions and how they would be affected by a change to the

MPS? If so:

a. Can you please provide us with a copy of this analysis?
If not:

a. Why did IEPA not conduct this modeling?

Considering that a lot of other factors including natural gas prices and weather affect
actual emissions:

a. Did IEPA model or calculate actual emissions while holding/assuming all of these
other factors stay constant? If so, can you please provide us with a copy of this
analysis?

b. Did IEPA consider modeling or calculating actual emissions while
holding/assuming all of these other factors stay constant? If this was considered
but not employed, why did IEPA choose not to model in this way?

c. Did IEPA consider how this change to the MPS alone would affect actual
emissions while holding/assuming all of these other factors stay constant? If so,

can you please provide us with a copy of this analysis?

IEPA has argued that the rule will reduce overall allowable emissions. Can the same
be said of actual emissions?

Under the proposed rule:

a. Could there be an increase in fleetwide rate-based emissions compared to current
levels?

b. Could there be an increase in actual emissions compared to current levels?

Under the previous version of the rule, while there could be an increase in actual
emissions, there could not be an increase in fleetwide rate-based emissions, correct?

In Table 1 of the TSD you list that Joppa’s current allowable emissions based on its
nominal capacity and MPS rate is 13,902 TPY (2,317 * 6). TSD at 9. Why is Joppa’s
limit under IEPA’s MPS proposal 19,860, TSD at 6, and not the lower level of
13,9027

11
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IV. Communities and Stakeholders

1. A February 15,2017 email from Gina Roccaforte at IEPA to Brad Frost at IEPA asks Mr.
Frost if he has “an outreach list pertaining to the Illinois mercury rule or, if not, an
outreach list for informing those interested in BOA rulemakings involving power plants.
Email from Gina Roccaforte, Assistant General Counsel, Division of Legal Counsel,
IEPA, to Brad Frost, Manager, Office of Community Relations (Feb. 15, 2017, 4:04 pm
CST), attached hereto as “Attachment A.” This email was written more than five months
before IEPA contacted stakeholders about this rulemaking on July 27, 2017. Why did
IEPA wait five months since the time of this email to notify stakeholders that IEPA was
in the process of developing its rulemaking proposal?

2

2. Are any of the eight Dynegy plants subject to this rulemaking located in an
Environmental Justice Community?

a. If so, which of the plants are located in an Environmental Justice Community?
b. If so, has IEPA done any outreach to these Environmental Justice Communities?

i. If the answer is yes, what type of outreach has IEPA done and when
was this outreach done?

ii. If the answer is no, why did IEPA not conduct this outreach?

c. What methodology or metrics did IEPA use to determine whether these plants
were located in Environmental Justice Communities?

d. Has IEPA done any kind of analysis of the communities where these plants are
located to determine whether they might have higher than average representation
of residents that are in demographics used to determine whether a community is

an Environmental Justice Community?

3. In your testimony you wrote that IEPA considered “localized impacts around the affected
sources.” Davis Testimony at 4.

a. In what manner/ways did IEPA consider such localized impacts?

b. In what geographic areas did you consider these localized impacts? For example,
did IEPA look at the impacts within a 50-mile, 10-mile, or 5-mile radius around
the affected sources? Did IEPA instead look at impacts by town or by county?

c. Can you please share these calculations and/or analyses?

d. If asource retires, does the fleetwide annual tonnage get reduced by the tonnage
proportional to that source’s emissions?

12
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e. One source could increase its annual tonnage (through either an increase in
capacity or an increase in its rate-based emissions) to account for some or all of
the fleetwide portion of emissions that would have been allocated to the unit that
has since retired or been mothballed, correct?

f.  An increase in emissions from one source increases risk of localized impacts
around that source, correct?

g. Did IEPA consider the localized impacts if emissions from one source increase to
account for the emissions from a different source that has shut down or been
mothballed? If not, why not?

4. The Environmental Law & Policy Center (“ELPC”), the Natural Resources Defense
Council (“NRDC?”), the Respiratory Health Association (“RHA”), and the Sierra Club
submitted comments to IEPA on this rule on August 25, 2017. These organizations stated
that “any substantive revision to the MPS should address CO; in addition to NOx and
SO,.” ELPC, NRDC, RHA, and Sierra Club, Stakeholder Comments Re: Proposed
Modification to 35 1ll. Adm. Code 225.233 at 15 (Aug. 25, 2017), attached hereto as
Attachment B.

a. In what ways did IEPA take this specific comment into consideration?
b. Why did IEPA choose not to incorporate CO; into this rulemaking?
c. Does IEPA have any plans to propose a rulemaking that would address CO,?

Other Supporting Documentation

4. A March 16, 2017 email from Jeff Ferry at Dynegy to Sherrie Elzinga at IEPA states that
“Rick and Jim had a meeting this morning with staff to review modeling and discuss
some tech matters.” Email from Jeffrey A. Ferry, Senior Director State Government
Affairs, Dynegy Inc., to Sherrie Elzinga, IEPA (Mar. 16, 2017, 12:25pm CST), attached
hereto as “Attachment C.”

a. Did IEPA receive a copy of this modeling? If so, can you please share this
modeling information?

b. Did Dynegy discuss this modeling with IEPA? If so, what was discussed?

c. Did this modeling affect any elements of IEPA’s MPS proposal? If so, which
elements were affected and how?

d. Is this modeling reflected in the TSD?

1. Ifnot, then why is it not?

13
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ii.  If so, then what elements of this modeling are reflected in the TSD?

e. IfIEPA did its own modeling, please explain any differences between Dynegy
and IEPA modeling and any changes IEPA made to its modeling or analysis in
light of Dynegy’s modeling.

5. A January 24, 2017 email from Dana Vetterhoffer at IEPA references a submittal from
Dynegy. Email from Dana Vetterhoffer, Acting Deputy General Counsel, Air Regulatory
Unit, IEPA, to Julie Armitage, IEPA, et al. (Jan. 24, 2017, 09:33am CST), attached
hereto as “Attachment D.”

a. Can you please share this submittal?

b. Did this submittal affect any elements of [IEPA’s MPS proposal? If so, which
elements were affected and how?

c. Is this submittal reflected in the TSD?
1. If not, then why is it not?
ii. If so, then what elements are reflected in the TSD?
d. The January 24, 2017 email in Attachment D also attaches a memo titled “The
Impact of Emissions Averaging Time on the Stringency of an Emission
Standard.” Id.

1. Did this memorandum affect any elements of IEPA’s MPS proposal?

1. If so, which elements were affected, and how were these elements
affected?

2. If not, why did this memo not affect any elements of the proposal?

ii. Did IEPA reach out to the authors of this memo about its contents and
related issues?

1. If so, what was discussed?

6. A January 23, 2017 email from PJ Becker to David Bloomberg and Dana Vetterhoffer
states “I dropped off a copy of Dynegy’s MPS/CPS/IMR documents in your mail box or
office.” Email from PJ Becker, IEPA, to David E. Bloomberg, IEPA, et al. (Jan. 23,
2017, 08:03am CST), attached hereto as “Attachment E”

a. By whom were these documents written?

14
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b. Can you please provide a copy of these documents?

7. 1EPA shared a draft of this proposal with an attorney from Dynegy on May 11, 2017. See
Email from Dana Vetterhoffer, Deputy General Counsel, Air Regulatory Unit, IEPA, to
Renee Cipriano, Schiff Hardin LLP (May 11, 2017 4:03pm CST), attached hereto as
“Attachment F.” This draft contained a provision that would adjust the proposed mass-
based caps on SO,, NOx and seasonal ozone downward were a unit to shut down. /d. at
15-16.

a. Why did IEPA’s proposal originally contain a provision that would decrease the
mass-based caps in the event of a shutdown?

b. Counsel for Dynegy submitted marked up revisions to this proposal deleting
IEPA’s proposed provision that would decrease Dynegy’s mass-based caps were
units to shut down. Email from Renee Cipriano, Schiff Hardin, to Dana
Vetterhoffer, IEPA, and Gina Roccaforte, IEPA at 13-16 (May 17, 2017, 11:17am
CST), attached hereto as “Attachment G.” Why did IEPA accept these revisions?

8. IEPA’s May 11, 2017 version of the proposal contained weights for which the caps
would be adjusted downward in the event of a transfer. See Attachment F at 15-16. These
weights are different from those delineated in IEPA’s final draft of the proposal that it
filed with the Pollution Control Board in October.

a. How did IEPA calculate the numbers that were in the May 11, 2017 draft of this
proposal?

b. On May 24, 2017, counsel for Dynegy sent IEPA employees unit allocations that
were different from those in the May 11, 2017 version of the proposal. Email
from Renee Cipriano, Schiff Hardin, to Dana Vetterhoffer, IEPA, and Gina
Roccaforte, I[EPA (May 24, 2017 at 5:02pm), attached hereto as “Attachment H.”
On May 31, 2017 Ms. Vetterhoffer responded to this email by saying “The
Agency is likely ok with the numbers, pending receipt of an explanation of how
Dynegy arrived at them (for our understanding and for the TSD).” Email from
Dana Vetterhoffer, IEPA, to Renee Cipriano, Schiff Hardin (May 31, 2017,
3:25pm CST), attached hereto as “Attachment 1.” As the author of the TSD, did
you receive an explanation for these numbers?

1. If so, what was the explanation?
ii. Did IEPA independently verify the accuracy of these numbers?
c. The numbers sent by Ms. Cipriano on May 24, 2017 were included in a revised
version of the proposal that IEPA sent to Ms. Cipriano on June 6, 2017. Email
from Gina Roccaforte, IEPA, to Renee Cipriano, Schiff Hardin at 14-15 (June 6,

2017, 2:48pm CST), attached hereto as “Attachment J.” Dynegy subsequently
sent new transfer allocations. Email from Renee Cipriano, Schiff Hardin, to Gina

15
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Roccaforte, IEPA (June 9, 2017, 2:44pm CST), attached hereto as “Attachment
K.” The transfer allocations in Attachment K are the same transfer allocations that
were incorporated in the draft rule filed with the Pollution Control Board.

i. Did Dynegy explain why these numbers were selected before IEPA
incorporated them into the rulemaking proposal? If so, can you please
share this explanation/analysis?

ii. Did IEPA independently verify that these numbers were appropriate
before filing its rulemaking proposal with the PCB? If so, can you please
share your analysis?

iii. Why was an analysis of how these numbers were calculated not included
in the TSD?

9. 1EPA produced a March 22, 2017 document titled “Illinois MPS Proposed Rule
Change—Negotiated Terms” in response to a Freedom of Information Act request,

attached hereto as “Attachment L.”

a. Who from IEPA and Dynegy were involved in negotiating the terms
memorialized in this document?

b. Were people from any other organizations involved in negotiating the terms
memorialized in this document?

c. Were earlier drafts of these negotiated terms exchanged with IEPA? If so, can you
please share these drafts?

d. Can you please share communications with IEPA and other organizations that
pertain specifically to negotiating these terms?

Respectfully submitted,

Christie Hicks Lindsay P. Dubin

Manager, Clean Energy Regulatory Environmental Law & Policy Center
Implementation 35 E. Wacker Drive, Suite 1600
Environmental Defense Fund Chicago, IL 60601

18 S. Michigan Ave., 12" Fl. (312) 795-3726

Chicago, IL 60603
(314) 520-1035
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Faith Bugel

Attorney on behalf of Sierra Club
1004 Mohawk

Wilmette, IL 60091
fbugel@gmail.com

Date: January 2, 2018
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Brian P. Urbaszewski

Director, Environmental Health Programs
Respiratory Health Association

1440 W. Washington Blvd.

Chicago, IL 60607

(312) 628-0245
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Attachment A

Email from Gina Roccaforte, Assistant General Counsel,
Division of Legal Counsel, IEPA, to Brad Frost, Manager,
Office of Community Relations (Feb. 15, 2017, 4:04 pm
CST)
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Attachment B

Environmental Law & Policy Center, Natural Resources
Defense Council, Respiratory Health Association, and
Sierra Club, Stakeholder Comments Re: Proposed
Modification to 35 Ill. Adm. Code 225.233 at 15 (Aug. 25,
2017)
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Environmental Law & Policy Center [ Natural Resources Defense Council [| Respiratory
Health Association [] Sierra Club

August 25, 2017
Via Email

David Bloomberg

Manager, Air Quality Planning Section
Illinois Environmental Protection Agency
1021 N. Grand Ave. East

Springfield, IL 62794

Re:  Proposed Modification to 35 Ill. Adm. Code 225.233

Dear Mr. Bloomberg,

Please accept these comments on behalf of the Environmental Law & Policy Center, the
Natural Resources Defense Council, the Respiratory Health Association, and the Sierra Club
(collectively, “Citizen Groups”) regarding Illinois EPA’s (“IEPA”) and Dynegy Inc.’s
(“Dynegy”) proposed modifications to the Multi-Pollutant Standards rule, 35 Ill. Adm. Code
225.233 (“Proposed MPS Revision”). This modification would combine into one single group
two separate MPS groups of Dynegy-owned plants and would alter the nitrogen oxides (“NOx”)
and sulfur dioxide (“S0O,”) emissions limits for these plants. We have serious concerns with both
the process and the content of the Proposed MPS Revision.

While we appreciate IEPA extending this opportunity to provide comments to the agency
before the proposal is presented to the Pollution Control Board (“PCB”), both the short comment
period it has offered (providing only one month during the height of summer, and denying our
requests for a reasonable extension) and the limited amount of information it has made available

to us during the comment period (providing only minimal and mostly conclusory analysis, while
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failing to respond to our promptly filed FOIA request') have made it impossible for us to do a
meaningful substantive review and provide fully informed comments. This is in contrast to the
nine months Dynegy has had to work directly with IEPA to craft these regulations. Moreover, as
far as we are aware, the opportunity for review and comment was provided only to certain
organizations, such as members of Citizen Groups, not to the residents of the communities in
which the Dynegy plants are located. Since IEPA is offering this early opportunity for input, the
agency should make the opportunity a meaningful one.

The content of this proposal is also troubling, as we understand it, based on the review we
have been able to conduct thus far of the material available to us. The proposed rulemaking
would eliminate any limits on the average fleet-wide rate of NOx and SO, emissions in favor of
system-wide annual and ozone season tonnage caps, which appear to have been set at levels that
would allow emissions to increase at individual facilities in individual communities.
Furthermore, the total amount of allowed emissions would not decrease even if specific units
retire, no matter the reason, thus allowing some plants to emit yet more as Dynegy’s fleet
potentially decreases in size and productivity. These provisions raise potentially significant
public health and Environmental Justice concerns. For instance, they might enable Dynegy to
defer—or never install at all—pollution control equipment that Illinois citizens have been
expecting since the MPS was first adopted in 2006. It appears likely, based on public information
from Dynegy itself, that the company intends to do virtually no NOx or SO, pollution control

projects at these plants in the coming years. The proposal is also opaque with respect to

' A member of Citizen Groups submitted a FOIA request for information related to the Proposed MPS Revision on
August 10, 2017. One week later, IEPA exercised its statutory authority to extend by five days its deadline to
respond. Four days following its notification of its own extension, without providing the information originally
requested, during a phone call on August 21, IEPA informed a member of Citizen Groups that they should withdraw
the original request and submit the same request for a different time period. Today, IEPA followed up the new FOIA
request it asked that we place with taking another extension. IEPA’s self-extension followed by its instructions for
Citizen Groups to withdraw their original request, followed by another self-extension has delayed the results of the
FOIA response until after the deadline for the Proposed MPS Revision.

2
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requirements that the plants must run existing pollution control technology to their full
efficiency.

The adoption of the original MPS in 2006 was an advance in regulating the multiple air
pollutants that are emitted by coal-fired power plants. It provided flexibility to the companies
and a comprehensive approach to reducing harmful emissions of mercury, SO,, NOx, and
particulate matter, something the federal government had not been able to accomplish. After
years of variances granting relief to the companies regulated by the MPS; developments
affecting the ownership, economic viability, and future prospects of these plants; and evolving
environmental and public health threats posed by these plants including the threat of climate
change, a serious reexamination of the MPS is warranted. Citizen Groups are prepared to work
with Dynegy, the IEPA, and other stakeholders to address SO,, NOx, and CO, emissions from
the plants, while allowing Dynegy flexibility necessary to both manage its fleets and retire units
when necessary. We urge IEPA to take enough time to engage in a full and meaningful dialogue
with all interested and affected parties, before proceeding to the formal PCB process.

Below are some of our specific concerns with the proposed revision, and the process that
led to that proposal.

I. IEPA Failed to Provide the Public with an Opportunity to Provide Substantive
Feedback on the Proposed MPS Revision.

We have serious concerns about IEPA denying the public an opportunity to meaningfully
weigh in on a rulemaking proposal that could significantly impact public health and the
environment given that this proposed rulemaking was initiated by, and developed in concert
with, the energy company this proposed rule is meant to regulate. IEPA is charged with

providing a healthy environment for all Illinois citizens, but Dynegy was granted special access
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during the course of the proposed rulemaking. Our organizations advocate on behalf of our
members and communities to in part ensure that the air we breathe is clean and safe. We have
repeatedly sought reasonable information and opportunities that would allow us to provide
meaningful feedback on this proposed rule, but for the most part these reasonable requests have
been denied. Our comments are therefore bounded by these restraints and we note that we will
provide more comprehensive feedback once we are provided with all of the necessary facts
pertaining to this rulemaking.

IEPA’s obligation to act on behalf of the general public is made clear by the Illinois
Environmental Protection Act. Most pointedly, the Act proclaims “that pollution of the air of this
State constitutes a menace to public health and welfare, creates public nuisances,” and that air
pollution provisions of the Illinois Environmental Protection Act must “restore, maintain, and
enhance the purity of the air of this State in order to protect health, welfare, property, and the
quality of life and to assure that no air contaminants are discharged into the atmosphere without
being given the degree of treatment or control necessary to prevent pollution.” 415 ILCS 5/8.
[EPA, in turn, is charged with carrying out the purposes of the Illinois Environmental Protection
Act. 415 ILCS 5/4. The Proposed MPS Revision has the potential to allow for increased levels of
harmful pollutants from Dynegy plants, especially in certain vulnerable communities. However,
although Dynegy initially proposed this rulemaking to IEPA in 2016 and worked with IEPA on
developing its contents, the public was not made aware of Dynegy and IEPA’s proposed

rulemaking until less than one month ago, in July 2017. This imbalanced level of access does not
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comport with IEPA’s charge to “safeguard the state’s natural resources from pollution to provide
a healthy environment for its citizens.””

Further, IEPA has failed to grant reasonable accommodations sought by Citizen Groups
that would allow them to provide meaningful comments before the Agency and Dynegy finalize
their proposed recommendation to the Pollution Control Board. The public was provided with
less than a month to provide feedback on this proposal, which was made available on July 27,
2017 with a comment deadline of August 25, 2017. Even though our groups wasted no time
requesting to meet with IEPA to get information on this proposal, IEPA’s timeline is at odds
with the goal of obtaining meaningful public comments. IEPA denied all requests for an
extension to comment on this proposed rulemaking, one of which was placed by a coalition of 13
different stakeholder groups. The primary explanation put forth by Dynegy is that they wanted to
move this rulemaking process along (despite the fact that [EPA has spent nine months working
with Dynegy on this proposal). Additionally, IEPA provided a limited amount of documented
technical support for its proposal on August 9, 2017, less than three weeks before the comment
deadline. Finally, the day following our conversation with IEPA, stakeholder groups placed a
Freedom of Information Act request with IEPA to get more background on the Proposed MPS
Revision. Ironically, IEPA gave itself an extension on its statutorily-prescribed timeframe to
respond, with the result that Citizen Groups did not receive any responsive documents before the
August 25, 2017 comment deadline.

The truncated process IEPA has followed in proposing this revision contrasts starkly with

the implementation process and purpose of the MPS. The original MPS, issued in 2006, was

? Exec. Order No. 2017-03, Transferring Certain Functions from the Department of Commerce and Economic
Opportunity to the Department of Natural Resources and the Environmental Protection Agency (Mar. 31, 2017),
https://www?2.illinois.gov/Pages/government/execorders/2017 3.aspx.
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passed after a long, iterative process that involved numerous stakeholders; and that rule went
through several rounds of public comments and revisions before it was finalized. The strength of
the original MPS came in part from the diverse coalition of public entities that contributed to its
development; sacrificing that part of the process this time around in and of itself undermines
both the original rule, and the collaborative process that led to that rule, and will not lead to the
best outcome in this revision rulemaking.

While we do understand all members of the public will have the ability to submit public
comments on the Proposed MPS Revision after it has been submitted to the PCB, that formal
process is functionally different from the one at hand. The best time for interested stakeholders to
work constructively with IEPA is before the proposal becomes subject to the formal PCB
process, as Dynegy has had months to do. And assuming stakeholders have all relevant
information and analysis, providing feedback now, rather than later, would streamline the PCB’s
rulemaking process and give the public an opportunity to comment on a more developed and
balanced draft of the proposed rule.

IL. The Proposed MPS Revision Could Allow Dynegy to Increase the Amount of
NOx and SO, Emitted by Its Electric Generating Units.’

At Dynegy’s request, IEPA and Dynegy have put forth a proposal that would alter the
NOx and SO, emissions limits for Dynegy’s Baldwin, Coffeen, Duck Creek, Edwards, Havana,
Hennepin, Joppa, and Newton coal plants, which has significant implications. The Proposed
MPS Revision would seemingly alter both the total allowable NOx and SO, emissions from the

plants, and how these allowable limits are calculated. Specifically, the proposal would change 35

? As noted in the previous section, Citizen Groups have had neither sufficient time nor complete information to
consider the implications of the proposed changes to the MPS. The comments offered in this section on the potential
impacts of the revision are therefore preliminary. We intend to supplement these comments once we have received
all pertinent and requested information and had a reasonable period of time to consider it.

6
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Il. Adm. Code 225.33(e)(1) from requiring an average fleet-wide NOx emission rate of .11
Ib/million Btu to requiring an annual fleet-wide cap of 25,000 tons for all affected electric
generating units (“EGUs”).* Likewise, the proposal would modify 35 Ill. Adm. Code
225.33(e)(2) from requiring an average fleet-wide SO, emission rate of .25 lb/million Btu to
requiring an annual fleet-wide cap of 55,000 tons for all affected EGUs.’

As a preliminary matter, Citizen Groups are concerned because the size of the proposed
mass limits for NOx and SO, appears to allow for an overall increase in fleet-wide emissions.
However, because IEPA has shared only a limited amount of technical support for this
rulemaking, we do not have enough information to determine the full implications of these mass
limits.

We furthermore are troubled by Dynegy and IEPA’s proposal for determining how the
emissions limits are calculated. Under the current rule, because the emissions limits are
calculated on a rate-based average within an MPS Group, a shutdown of an EGU in an MPS
Group would not affect the average emissions limit for the units that remain open in the MPS
Group because their zero average emissions values are not factored in when calculating the new
average for the remaining units in the MPS Group. The Proposed MPS Revision, however,
would not decrease the MPS Group NOx and SO, emissions caps when any EGUs shut down.
Thus, any new shutdowns of EGUs in Dynegy’s Illinois fleet would create space for the
remaining EGUs to increase their total NOx and SO, emissions. Essentially, the Proposed MPS
Revision would give Dynegy license for its EGUs to emit NOx and SO, at more harmful levels

while remaining compliant under the new annual caps on emissions.

* Draft Rule Modification to the Multi-Pollutant Standards, Illinois Environmental Protection Agency (proposed
July 27,2017), at 12.
*Id. at 13.



Electronic Filing: Received, Clerk's Office 1/2/2018

III.  The Proposed MPS Revision Is Inconsistent with the Purpose Underlying the
2006 MPS.

The 2006 MPS rulemaking was based on an expectation that the pollution control
objectives crystalized in that rule were achievable and would be respected. The understanding
that Dynegy and other utilities must meet the emission control requirements memorialized in the
2006 rulemaking persevered even as the PCB (with IEPA’s endorsement) has granted limited
variances of MPS and CPS standards to individual electric generating companies, including
Dynegy. By contrast, the Proposed MPS Revision appears to be wholly at odds with the 2006
rulemaking: it assumes the restrictions in the original MPS to be unreasonable and eliminates any
apparent impetus for Dynegy to install controls on any of its plants. This is particularly troubling
because pollution control at coal-fired power plants has become more technologically feasible
during the past ten years. Before [IEPA moves forward with this plan, the Agency should review
it for consistency with the original MPS.

This expectation of consistency is demonstrated particularly by comments both IEPA and
Dynegy contributed to the first round of the MPS, in which they explicitly acknowledged and
accepted the original rule’s pollution standards. In a joint statement to the PCB, both parties
indicated that they “agree that compliance with the MPS . . . is both technically feasible and
economically reasonable, and that the level of NOx and SO2 emission reductions required under
the revised MPS is expected to contribute significantly to Illinois EPA's efforts to achieve
attainment of the National Ambient Air Quality Standards.”® As recently as in its joint motion to
terminate its variance Dynegy stated that, with the retirement of Newton 2, it could comply with

35 Il. Adm. Code 225.233(e)(3)(C)(iv) [0.23 Ibs/mmBtu] on an ongoing basis. It is conceivable

% IEPA & DYNEGY, Corrected Joint Statement of Illinois Environmental Protection Agency and Dynegy Midwest
Generation, Inc. at 4 (Aug. 23, 2006), http://www.ipcb.state.il.us/documents/dsweb/Get/Document-54080.

8
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that circumstances might change in 11 years; but until the full set of stakeholders who were
involved in the original process are given an opportunity to review IEPA’s and Dynegy’s claims,
these organizations have failed to demonstrate that revoking commitments made under the 2006
MPS rulemaking is appropriate.

In proposing the revisions at issue to the original MPS, IEPA has claimed that the
changes are needed simply to correct an unintended consequence of the rule as originally written;
namely, that Dynegy and perhaps other generation owners are being incentivized to run
effectively controlled units not for their energy but simply to help them meet a fleet wide
pollution control standard. There may be some truth to this claim, but as highlighted above,
IEPA has not offered the public the opportunity to meaningfully discuss or fully verify that
claim. Citizen Groups are furthermore concerned that Dynegy and IEPA’s Proposed MPS
Revision will allow the company to avoid capital expenditures on pollution control technology
by continuing to cheaply run its dirtier plants. Since the 2006 MPS rulemaking, variances have
repeatedly been sought by current and previous owners of these plants. In November 2013,
Dynegy-Illinois Power Holdings received an approval of a variance previously sought by
Ameren, the company that sold the Newton, Duck Creek, Coffeen, Joppa, and Edwards coal
plants coal plants to Dynegy. Under the variance, these plants are not required to meet the MPS
Group’s SO, emissions limit until December 31, 2019. To help meet these emissions limits,
Dynegy was initially planning on building a scrubber at Unit 2 of the Newton plant. However,
this EGU was shut down in 2016, meaning that Dynegy must now install SO, pollution control
technology at one or more of its remaining EGUs before December 31, 2019 in order for the

company to stay in compliance with the existing MPS regulations’ requirements for SO,.’

7 The pressure to install the pollution control technology thus likely explains the expediency of this proposed
rulemaking. However, IEPA and Dynegy are unnecessarily rushing this process. After Dynegy decided to retire

9
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Unfortunately, Dynegy has failed to adequately demonstrate that it intends to implement
pollution control technology that would allow it to comply with the current 35 Ill. Adm. Code
225.233(e). In its August 3, 2017 Second Quarter 2017 Review presentation to shareholders,
Dynegy admitted that for 2017 it plans to only spend $10 million in environmental capital
expenditures for the Dynegy system nationally, likely in part because recent developments in the
energy and capacity markets may have reduced the value these plants provide to the company.®
During this presentation Robert Flexon, the CEO, President, and Director of Dynegy, even went
so far as to say that any plants that are required to make environmental capital expenditures are
the more likely candidates for closure or sales, stating:

Well, I think really when you think of the coal assets... the ones say, at risk, I

think a lot of it that plays into it is future environmental CapEx spend. And the

decision will be down the road if the pricing or their costs don't get to a level that

supports the environmental CapEx spend, then they would be at risk for
shutdowns, because obviously we don't want to carry assets that are generating
negative cash flow. So it's depending upon that I think it's the trigger in all of this

I think is when the larger environmental CapEx expense comes their way... So if

you kind of then divided up the last unit that gets the capacity sales, the one that

has the larger environmental CapEx requirement, coming down the road, that's

going to be the plants that are at risk.’

These circumstances suggest that IEPA is acting here not to protect the environment, but

rather to protect Dynegy from facing the costs of the deal it accepted back in 2006.'° Thus, IEPA

Newton Unit 2, it filed a joint motion to terminate its variance, which stated that the company was able to comply
with the SO, emissions rate delineated in the current 35 I1l. Adm. Code 225.233(e)(3)(C)(iv) as a result of that
retirement. There is no reason to fast-track this proposal without necessary stakeholder input because Dynegy is
already in compliance with its current regulations and can continue to maintain compliance next year so long as it
carefully monitors its own operations.

8 Second Quarter 2017 Review, DYNEGY (Aug. 3, 2017), http:/phx.corporate-ir.net/External.File?item=UGFyZW
50SUQINjc3MTU2fEN0oaWxkSUQIMzgI Mjg2fFRScGUIMQ=—=&t=1.

? Edited Transcript of Dynegy Earnings Conference Call or Presentation, YAHOO FINANCE, https:/finance.yahoo.
com/news/edited-transcript-dyn-earnings-conference-193028053.html?.tsrc=applewf.

19 A related issue of potential concern, which we intend to explore more fully as we have more time to review the
proposal, is how the proposed revision would affect Dynegy’s obligation to run currently installed control
equipment, i.e. would the tonnage caps allow the company to dial back or turn off existing controls?

10
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has not demonstrated the need for the Proposed MPS Revision, a revision that seemingly
undermines the intent of the 2006 MPS rulemaking.
IV.  The Proposed MPS Revision Could Unjustly Burden Some Communities Over
Others.

This proposal also presents significant Environmental Justice concerns because as written
and calculated, it could give Dynegy license to potentially significantly increase NOx and SO,
pollution from individual EGUs. Both of these pollutants are poisons that can pose serious health
risks, and a disturbingly high number of the EGUs are located in communities that have been
previously identified as raising Environmental Justice concerns. At the very least, the Baldwin,
Duck Creek, Coffeen, Edwards, Havana, and Joppa coal plants are all located in potential
Environmental Justice communities under IEPA’s definition of what constitutes such a
community. Thus, I[EPA should conduct an Environmental Justice analysis of these communities
before finalizing its proposal.

Nitrogen oxides are a group of highly reactive gases that includes nitrogen dioxide (NO,),
nitric oxide (NO), nitrous acid (HNO,), nitric acid (HNO3), and other various reaction products.'’
As a group, this set of chemicals is one of the two main precursors to the formation of ozone,
also known as smog. Electric utilities are some of the major sources of ozone.'? Breathing ozone
can cause many frightening health effects, such as chest pain, reduced lung function, and
worsened emphysema, asthma, and bronchitis.”> In addition to its contribution to ozone, NO; in
particular has been identified as a hazardous pollutant. USEPA has established a National

Ambient Air Quality Standard for NO,, based on the robust body of evidence about its adverse

""" Nitrogen Dioxide (NO,) Pollution: Basic Information about NO, ENVIRONMENTAL PROTECTION AGENCY,
https://www.epa.gov/no2-pollution/basic-information-about-no2#Effects (last visited Aug. 25, 2017).
1> Ozone Pollution: Ozone Basics, ENVIRONMENTAL PROTECTION AGENCY, https://www.epa.gov/ozone-pollution/
?3zone—basics#effects (last visited Aug. 25, 2017).

Id.

11
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health impacts. Both short- and long-term exposure to NO, can have serious health effects, and
children and the elderly are particularly vulnerable to the effects of exposure to NO,. Breathing
air with a high concentration of NO; can irritate airways in the human respiratory system. Short-
term exposure can aggravate respiratory diseases—most significantly asthma—Ileading to
respiratory symptoms such as coughing, wheezing, or difficulty breathing.'* Furthermore, long-
term exposure to NO, may contribute to the development of asthma and may increase
susceptibility to respiratory infections and diseases such as Chronic Obstructive Pulmonary
Disease (“COPD”)." Finally, there is evidence to suggest that exposure to NO, may lead to
cardiovascular problems, reproductive and developmental complications, an increase in the
incidence of cancer, as well as an overall increase in mortality in the general population.'®

SO, is also a dangerous air pollutant.'” The health effects of exposure to SO,, in both the
short- and long-term, are similar to health effects of exposure to NO,. In the short-term, asthma
aggravation is the most significant health effect.'® In asthmatics, the severity of respiratory
symptoms (i.e., cough, chest tightness, throat irritation) worsened with increasing SO;
concentration.”” In particular, children have an increased response (i.e., a decrease in lung

function) to SO, exposure.” In addition, long-term exposure may lead to asthma development,

' Integrated Science Assessment for Oxides of Nitrogen—Health Criteria, ENVIRONMENTAL PROTECTION AGENCY
at 1-16 to 1-20 (Jan. 2016), http://ofmpub.epa.gov/eims/eimscomm.getfile?p download id=526855.

!> Chronic Obstructive Pulmonary Disease (COPD) is an umbrella term used to describe progressive lung diseases
including emphysema, chronic bronchitis, refractory (non-reversible) asthma, and some forms of bronchiectasis.
This disease is characterized by increasing breathlessness. See What is COPD?, COPD FOUNDATION, https://www.
copdfoundation.org/What-is-COPD/Understanding-COPD/What-is-COPD.aspx (last visited Aug. 21, 2017).

' Integrated Science Assessment for Oxides of Nitrogen, at Ixxix; 1-22 to 1-36.

""" Sulfur Dioxide Basics, ENVIRONMENTAL PROTECTION AGENCY, https://www.epa.gov/so2-pollution/sulfur-
dioxide-basics#what is so2 (last visited Aug. 21, 2017).

'8 Integrated Science Assessment for Sulfur Oxides—Health Criteria, ENVIRONMENTAL PROTECTION AGENCY, at 3-4
to 3-5, 3-33 (Sept. 2008), http://ofmpub.epa.gov/eims/eimscomm.getfile?p download id=491274.

" Id. at 3-5.

*1d. at 3-11 to 3-16.

12
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especially in children.”! Although a causal relationship between exposure to SO, and health
problems beyond respiratory ailments has not been definitely established, a positive association
between exposure to SO, and a number of health problems exists. For example, there is evidence
that exposure to SO, contributes to cardiovascular diseases.” In addition, exposure to SO, may
contribute to a variety of reproductive and developmental health outcomes, including fetal
growth metrics, pre-term birth, birth weight, and fetal and infant mortality.” Finally, there is
evidence to suggest that SO, exposure is causally related to overall increased mortality, at least
in the short-run and at peak exposure rates.”* A proposal that could have the effect of increasing
coal plants’ SO, emissions into communities is particularly troubling because fossil fuel
combustion at industrial facilities, such as coal plants, is the largest source of SO, emissions.” In
fact, the Edwards plant, which is in Peoria County and the Joppa plant, which is in Massac
County, are both located in SO, nonattainment areas in Ilinois.*® Furthermore, in 2016 Illinois
recommended that Jasper County, where the Newton plant is located, be designated as a
nonattainment area for ozone.”’ Thus, given the harmful effects of NOx and SO,, an increase in
EGUs’ emissions of these poisons could be met with an in increase in respiratory issues,
cardiovascular problems, reproductive complications, cancer, and instances of mortality in the

surrounding community.

2! Id. at 3-57. The EPA determined that despite a positive correlation between SO, exposure and development of
asthma, the evidence was inadequate to establish a clear causal relationship.

2 Id. at 3-34 to 3-42.

> Id. at 3-60 to 3-63.

* Id. at 3-52. But see id. at 3-68 (noting that studies documenting the long term exposure to SO2, although
indicating positive association, do not indicate a causal relationship between exposure and an overall increase in
mortality).

» Sulfur Dioxide Basics, ENVIRONMENTAL PROTECTION AGENCY, https://www.epa.gov/so2-pollution/sulfur-
dioxide-basics#what is so2 (last visited Aug. 21, 2017).

% Technical Support Document for Illinois Area Designations for the 2010 SO, Primary National Ambient Air
Quality Standard, ENVIRONMENTAL PROTECTION AGENCY 1, 3 (2016), https://www.epa.gov/sites/production/
files/2016-07/documents/r5_il final designation tsd 06302016.pdf

1 Technical Support Document for Recommended Nonattainment Boundaries in Illinois for the 2015 Ozone
National Ambient Air Quality Standard, ENVIRONMENTAL PROTECTION AGENCY 56, fig. 24 (2016), https://www.
epa.gov/sites/production/files/2016-11/documents/il-rec-tsd.pdf.
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The Proposed MPS Revision is even more concerning because many of the communities
that would bear the brunt of increased NOx and SO, emissions may be Environmental Justice
communities under IEPA’s definition of what constitutes such a community.”® These can be
communities which, compared to the rest of the State of Illinois, have disproportionately suffered
from environmental health hazards. Under IEPA guidance, a potential Environmental Justice
community can be a community if its “low-income and/or minority population is less than twice
the state-wide average but greater than the statewide average and that has identified itself as an
EJ communi‘[y.”29 According to data from the United States Census Bureau, the Baldwin, Duck
Creek, Coffeen, Edwards, Havana, and Joppa coal plants are all located in counties whose
poverty rates are greater than the Illinois statewide average poverty rate.’”® IEPA should
therefore not move forward with the Proposed MPS Revision until it conducts an Environmental
Justice analysis.

Engaging residents, community groups, and other stakeholders living around the power
plants included in this revision ensures that IEPA achieves its goal of “environmental equity for

all of the citizens of Illinois.”>!

To this end, IEPA has in place a public participation strategy for
actions affecting Environmental Justice communities; the hallmarks of this strategy are

community engagement and outreach, public notice and hearing, as well as receipt of public

* We note that IEPA’s definition of an Environmental Justice community is far too limiting to fully encapsulate the
problem that Environmental Justice analyses were established to address.

** Environmental Justice (EJ) Policy, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, http://www.epa.illinois.gov/
topics/environmental-justice/ej-policy/index (last visited Aug. 25, 2017).

%% According to the U.S. Census Bureau, the statewide average poverty rate in Illinois is 13.6%. The average poverty
rate in Randolph County, where the Baldwin plant is located, is 14.3%; the average poverty rate in Montgomery
County, where Coffeen plant is located, is 16.6%; the average poverty rate in Fulton County, where the Duck Creek
plant is located, is 14.9%; the average poverty rate in Peoria County, where the Edwards plant is located, is 15.6%;
the average poverty rate in Mason County, where the Havana plant is located, is 13.9%; the average poverty rate in
Massac County, where the Joppa plant is located, is 16.8%. See Quick Facts: Illinois, UNITED STATES CENSUS
BUREAU, https://www.census.gov/quickfacts/fact/table/IL/PST045216 (last visited Aug. 25, 2017) (for each county
listed, type county name and select from drop-down menu).

! Environmental Justice (EJ) Policy.
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comments on the matter affecting the EJ community.*> Pursuant to this strategy, IEPA’s Office
of Community Relations should work with the affected communities to first identify any
environmental concerns regarding the proposed revisions.*® After identifying environmental
matters and any IEPA actions of concern to the EJ communities, IEPA staff should hold regional
meetings and hearings in and around the potentially affected communities. Finally, IEPA should
consider whether there are alternative participation methods and approaches that may increase
public participation in a controversial rulemaking such as this.** It is our understanding,
however, that IEPA has not yet done this Environmental Justice analysis with respect to the
Proposed MPS Revision, nor are we aware any IEPA commitment to conducting this
Environmental Justice analysis in the future.
V. Any Substantive Revision to the MPS Should Address CO; in Addition to NOx
and SO,.

As noted earlier, the 2006 MPS was ground-breaking. A state rule addressing multiple
pollutants from coal-fired power plants was as forward-thinking as it was commonsense. Now
ten years later, any significant effort to revise and update the rule should consider the full suite of
air pollutants of concern from these facilities; that includes carbon dioxide.

Carbon dioxide is naturally present in the atmosphere as part of the Earth’s carbon cycle.
In the natural state—and without human interference—emissions and removal of CO, by natural
processes tend to balance. The overwhelming scientific consensus is that increasing levels of
CO; in the atmosphere, especially during the last century, are causing a variety of changes to the
Earth’s climate, resulting in warmer temperatures, more frequent and severe storms, flooding,

drought, wildfires, and rising sea levels, with accompanying current and future impacts on public

2 1d.
3 1d.
*1d.
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health, community well-being, and the environment. There is also overwhelming consensus that
these increased CO, levels are due in significant measure to human activities. Since the
Industrial Revolution began around 1750, human activities have been altering the natural carbon
cycle, both by adding more CO, to the atmosphere and by impeding the Earth’s natural ability to
remove CO, from the atmosphere.*

Carbon dioxide is the primary greenhouse gas emitted through human activities.”® In
2015, CO; accounted for about 82.2% of all U.S. greenhouse gas emissions from human
activities. The main human activity that emits CO, is the combustion of fossil fuels for energy,
both electricity production and transportation. Electricity is a significant source of energy in the
United States and is used to power homes, business, and industry.>’ Generation of electricity
requires substantial fossil fuel combustion; consequently, electricity generation is a significant
source of CO, emissions, accounting for about 35 percent of total CO, emissions and 29% of
total greenhouse gas emissions in the United States.”®

Communities in the State of Illinois are already feeling the effects of climate change and
as the emissions of CO; continue to increase, the effects of climate change will become even
more palpable.®” For example, Illinois communities are at an increased risk of heavy
precipitation and flooding, Lake Michigan will experience deteriorating water quality, and there

. . . . 4
is an increased risk of crop failure.*’

% Green House Gas Emissions: Carbon Dioxide Emissions, ENVIRONMENTAL PROTECTION AGENCY,

https://www.epa.gov/ghgemissions/overview-greenhouse-gases#carbon-dioxide (last visited Aug. 25, 2017).
36
Id.
37 Sources of Greenhouse Gas Emissions: Electricity Section Emissions, ENVIRONMENTAL PROTECTION AGENCY,
https://www.epa.gov/ghgemissions/sources-greenhouse-gas-emissions#electricity (last visited Aug. 25. 2017).
38
Id.
* What Climate Change Means for Illinois, ENVIRONMENTAL PROTECTION AGENCY (Aug. 2016), https://19january
2017snapshot.epa.gov/sites/production/files/2016-09/documents/climate-change-il.pdf.
40
Id.
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In recent years, there has been a national debate about whether and how to control CO,
emissions from coal-fired plants. At the federal level, there have been legislative proposals,*' and
in 2015, the USEPA finalized the Clean Power Plan, which required states to develop plans to
reduce CO, from these facilities. While action at the national level has been delayed, a number of
states have moved forward with their own programs to reduce power plant CO; emissions. The
current process to revise the Illinois MPS is a timely opportunity for IEPA to write the next
chapter in its multipollutant approach to power plant emissions. The Citizen Groups stand ready
to engage promptly and constructively on this issue.

VI Conclusion

Citizen Groups appreciate the opportunity to submit these preliminary comments, but we
believe more could have and should have been done to invite broader and more meaningful
participation from the outset. In particular, IEPA should immediately make all relevant
information and analysis about this proposal available to interested stakeholders and provide a
reasonable period of time for review, comment and discussion with the agency. IEPA should also
complete an Environmental Justice analysis, evaluating how the proposed mass limits could
affect Environmental Justice communities or, if such analysis has already been done, make it
available for review. IEPA should refrain from submitting the Proposed MPS Revision to the
PCB at this time and in its current state. If you have any questions, please do not hesitate to

contact us.

Sincerely,

*! American Clean Energy and Security Act of 2009, H.R. 2454, 111th Congress (2009—2010).
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Lindsay Dubin

Staff Attorney

Environmental Law & Policy Center
35 E. Wacker Drive, Suite 1600
Chicago, IL 60601

(312) 795-3726

Elizabeth Toba Pearlman

Staff Attorney/Clean Energy Advocate
Natural Resources Defense Council
20 North Wacker Drive, Suite 1600
Chicago, IL 60606

(312) 995-5907
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Brian P. Urbaszewski

Director, Environmental Health Programs
Respiratory Health Association

1440 W. Washington Blvd.

Chicago, IL 60607

(312) 628-0245
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Greg Wannier

Faith Bugel

Sierra Club

85 Second Street, Second Floor
San Francisco, CA 94105

(415) 977-5646
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