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and Appeal from Hearing Officer’s Ruling to Admit Discovery Responses as Evidence was filed 
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Don Brown, Assistant Clerk 
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James R. Thompson Center 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:     ) 
       ) 
SIERRA CLUB, ENVIRONMENTALLAW  ) 
AND POLICY CENTER, PRAIRIE RIVERS  ) 
NETWORK, and CITIZENS AGAINST   ) 
RUINING THE ENVIRONMENT   ) 
       )  PCB 2013-015 
 Complainants,    )  (Enforcement – Water) 
       ) 
 v.      ) 
       ) 
MIDWEST GENERATION, LLC,   ) 
       ) 
   Respondent.   ) 

 
MIDWEST GENERATION, LLC’S OBJECTION AND APPEAL FROM HEARING 

OFFICER’S RULING TO ADMIT DISCOVERY RESPONSES AS EVIDENCE 

Pursuant to 35 Ill. Adm. Code 101.502(b), 101.518 and 101.626, Respondent, Midwest 

Generation, LLC (“MWG”), by its undersigned counsel, submits to the Illinois Pollution Control 

Board (“Board”) this Objection and Appeal from the Hearing Officer’s ruling to admit discovery 

responses. In support of its Objection and Appeal, MWG submits its Memorandum in Support and 

states as follows: 

1) On October 23, 2017, the Complainants moved to admit into evidence Exhibit 5.5, MWG’s 

Response to Complainant’s Fourth Set of Document Requests, Second Set of Interrogatories, and 

Second Set of Requests for Admission to Respondents dated March 31, 2015. (Attachment A). 

2) On October 23, 2017, the Complainants moved to admit into evidence Exhibit 6, MWG’s 

Supplemental Response to Complainants’ Second Set of Interrogatories, dated June 10, 2015. 

(Attachment B). 

3) On October 23, 2017, the Complainants moved to admit Exhibit 7, MWG’s Supplemental 

Response to Complainants’ First Set of Interrogatories dated June 10, 2015. (Attachment C). 
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4) On October 23, 2017, over the objection of MWG, the Hearing Officer issued a ruling to 

admit Exhibits 5.5, 6, and 7 into evidence.  

5) MWG appeals the Hearing Officer’s decision to admit Exhibits 5.5, 6 and 7 because the 

documents are discovery materials, not material or reliable evidence. Discovery materials may be 

used to the same extent as discovery depositions and are only admissible for specific purposes 

identified in the Illinois Supreme Court Rules. Ill. S. Ct. Rule 212(a), 213(h); Tower Oil & 

Technology Co. v. Buckley, 99 Ill. App. 3d 637, 648 (1st Dist. 1981).  

6) Pursuant to the Board’s rules, 35 Ill. Adm. Code 101.626, the Hearing Officer “will admit 

evidence that is admissible under the rules of evidence as applied in the civil courts of Illinois, 

except as otherwise provided in this Part.”  Section 101.626(f) provides that a prior statement under 

oath “may be admitted to impeach a witness if the statement is inconsistent with the witness’ 

testimony at hearing.” The Board’s rule is consistent with the Illinois Supreme Court rule limiting 

use of material like discovery to impeachment or other specific uses. 

7) Complainants did not use Exhibits 5.5, 6 or 7 for impeachment of a witness or any other 

permissible basis under Illinois Supreme Court Rule 212(a) and 213(h).  

8) Complainants cannot use the discovery responses to include irrelevant material into 

evidence.  It is well established that the use of discovery at trial cannot be an excuse to sweep 

irrelevant material into evidence. Kochan v. Owens-Corning Fiberglass Corp., 242 Ill. App. 3d 

781, 807-08, 182 Ill. Dec. 814, 831, 610 N.E.2d 683, 700 (5th Dist. 1993) (overruled on other 

grounds by Nolan v. Weil-McLain, 233 Ill. 2d 416); Morse v. Hardinger, 34 Ill. App. 3d 1020, 

1025, 341 N.E.2d 172, 176 (4th Dist. 1976).  

WHEREFORE, for the reasons stated above, MWG requests that the Board reverse the 

Hearing Officer’s ruling, exclude Exhibits 5.5, 6 and 7, and strike all testimony related to the 
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Exhibits. Alternatively, MWG requests that the Board rule that any use of or reliance on the 

Exhibits is limited to those portions of Exhibits 5.5, 6 and 7 that were discussed with the witness 

during the Hearing on October 23, 2017.  

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:     ) 
       ) 
SIERRA CLUB, ENVIRONMENTALLAW  ) 
AND POLICY CENTER, PRAIRIE RIVERS  ) 
NETWORK, and CITIZENS AGAINST   ) 
RUINING THE ENVIRONMENT   ) 
       )  PCB 2013-015 
 Complainants,    )  (Enforcement – Water) 
       ) 
 v.      ) 
       ) 
MIDWEST GENERATION, LLC,   ) 
       ) 
   Respondent.   ) 
 

MEMORANDUM IN SUPPORT OF MIDWEST GENERATION’S OBJECTION  
AND APPEAL FROM HEARING OFFICER’S RULING TO ADMIT  

DISCOVERY RESPONSES AS EVIDENCE  

Midwest Generation, LLC (“MWG”) submits this Memorandum in Support of its Objection 

and Appeal from the Hearing Officer’s Ruling to Admit Discovery Responses. The discovery 

responses admitted as Exhibits 5.5, 6 and 7 should be excluded because they are not relevant or 

material and were not used by Complainants for impeachment or for any permissible purpose.   

Alternatively, MWG requests that the Illinois Pollution Control Board (“Board”) rule that any use 

of or reliance on the Exhibits is limited to those portions of Exhibits 5.5, 6 and 7 that were material, 

because they were discussed with the witness during the Hearing on October 23, 2017.  

I. Background 

On October 23, 2017, Complainants moved to admit three sets of MWG discovery responses 

as exhibits: Exhibit 5.5, MWG’s Response to Complainant’s Fourth Set of Document Requests, 

Second Set of Interrogatories, and Second Set of Requests for Admission to Respondents dated 

March 31, 2015; Exhibit 6, MWG’s Supplemental Response to Complainants’ Second Set of 

Interrogatories dated June 10, 2015; and Exhibit 7, MWG’s Supplemental Response to 
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Complainants’ First Set of Interrogatories dated June 10, 2015. Copies of the Exhibits as presented 

by Complainants are included as Attachments A, B, and C to this Motion and Memorandum. 

MWG objected to the admission of the discovery responses because the responses are not 

evidence, but instead are discovery materials that may only be used to the same extent as discovery 

depositions, and are only admissible for specific purposes under the Illinois Supreme Court Rules. 

Ill. S. Ct. Rule 212(a), 213(h), Tower Oil & Technology Co. v. Buckley, 99 Ill. App. 3d 637, 648 

(1st Dist. 1981). Overruling MWG’s objection, the Hearing Officer admitted the discovery 

responses into evidence. 

II. The Discovery Responses are Not Relevant Evidence Commonly Relied Upon by 
Prudent Person 

Exhibits 5.5, 6 and 7 are discovery responses that contain irrelevant evidence, which is not 

commonly relied upon by prudent persons at a trial. Pursuant to the Board’s rules and in 

accordance with the Section 10-40 of the Illinois Administrative Procedures Act (“Illinois APA”), 

the Hearing Officer “will admit evidence that is admissible under the rules of evidence as applied 

in the civil courts of Illinois, except as otherwise provided in this Part.” 5 ILCS 100/10-40, 35 Ill. 

Adm. Code 101.626. Additionally, the Illinois APA states that “Irrelevant, immaterial, or unduly 

repetitious evidence shall be excluded,”…and that the rules of evidence as applied in civil cases 

shall be followed. 5 ILCS 100/10-40.  The Illinois APA allows for the admission of non-admissible 

evidence “if it is of a type commonly relied upon by reasonably prudent men in the conduct of 

their affairs.” 5 ILCS 100/10-40. The Board’s rules contain a similar exception in Part 101.626(a), 

which states that only evidence that is material, relevant and would be relied upon by prudent 

persons may be admitted. 35 Ill. Adm. Code 101.626(a). Courts have interpreted this to mean that, 

while hearsay evidence is generally inadmissible in an administrative hearing, the administrative 
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procedure rules create an exception to the rule if the hearsay is reliable. Metro Utility v. Illinois 

Commerce Comm'n, 193 Ill. App. 3d 178, 185, 549 N.E.2d 1327, 1331, 140 Ill. Dec. 455 (1990). 

 Exhibits 5.5, 6 and 7 are not evidence commonly relied upon by a prudent person, but 

instead are merely written discovery material produced to fully explore the other party’s 

knowledge, and the location of witnesses and documents. Portis v. City of Chi., No. 02 C 3139, 

2005 U.S. Dist. LEXIS 7972, at *9 (N.D. Ill. Apr. 15, 2005) (“…, the primary purpose for 

interrogatories is to ‘help determine the existence, identity, and location of witnesses, documents 

and other tangible evidence as a prerequisite to planning further discovery.’” internal citations 

omitted). As the purpose of the interrogatory is to assist in the discovery of information, most of 

the information in the interrogatories is not relevant to the issues at the trial, is limited in time, and 

is ultimately not reliable. For example, during the Hearing, Ms. Race corrected information stated 

in the interrogatories with the actual status of the Joliet 29 facility: 

“BY MS. BUGEL: Q. And do you see where it indicates that in the first sentence that Joliet 
29 station has three active ash ponds? 
MS. RACE: A. I see that. However, I think it's important to keep in mind that ash pond has 
several different meanings under various regulations. 
Q.  And are those three ash ponds at Joliet still active? 
A.  No, they are not, not all three. 
Q.  Are any of those ponds still active? 
MS. FRANZETTI:  Objection to form in terms of the intended meaning of active, is it 
being ash added or taken away? 
HEARING OFFICER HALLORAN: Sustained. Ms. Bugel?  
BY MS. BUGEL: Q. You said not all three. Can you please clarify what you meant by 
that? 
A.  Because Joliet 29 has converted to natural gas from coal, there is no longer any ash 
being placed in impoundment two which is the only impoundment that would still be 
considered -- I don't know -- I guess you could consider it active at Joliet until it is cleaned 
out. Pond three is a polishing pond and is not considered an ash pond under the CCR rules 
and ash pond one was not covered under the CCR rules because it was cleaned out before 
the rules came into effect.” 
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(PCB 13-15 Hearing Transcript, Oct. 23, 2017, pp. 59:9 – 60:13, excerpt attached as 
Attachment D) 

Moreover, the information in discovery responses is not necessary when a witness can testify to 

that information with their personal knowledge. For instance, even though Exhibit 6 discussed the 

electrical leak location method used on the liners, Ms. Race testified that she knew the method was 

used on the liners when the liners were installed.  

MS. BUGEL: Q. Do you know if the electric leak location method has been used at other 
facilities? 
MS. RACE: A. Yes, it has been. 
Q. Do you know when it has been used? 
A. When the liners are installed. 
(PCB 13-15 Hearing Transcript, Oct. 23, 2017, p. 57:9-13, Attachment D).  

Thus, the discovery responses are not reliable and are not material that can be relied upon by a 

prudent person for the purposes of a hearing. The discovery responses contain out of date 

information, which was updated by the witness at the Hearing, and the first-hand testimony of a 

witness is more reliable evidence than the information in the discovery responses.  

Additionally, the Board Board’s own rules bar the filing of written discovery.  Thus, there is a 

presumption that discovery responses are not material or commonly relied on by a prudent person. 

Board Rule 101.302(i) states: “No written discovery, including interrogatories, requests to 

produce, and requests for admission, or any response to written discovery, may be filed with the 

Clerk of the Board except with permission or direction of the Board or hearing officer.” 35 IAC 

101.302(i). The Board rules clearly state that the written discovery responses are not to be filed, 

which emphasis the purpose of discovery as information gathering and not reliable or material 

evidence in a hearing. 
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III. Discovery Responses May Only be Used at Hearing Under Limited Circumstances 

A party’s responses to discovery are not automatically evidence, but may only be used in a 

trial or hearing under limited circumstances. As stated above, the Hearing Officer will “admit 

evidence that is admissible under the rules of evidence as applied in the civil courts of Illinois, 

except as otherwise provided in this Part.”  35 Ill. Adm. Code 101.626.  Part 101.626(f) provides 

that a prior statement under oath “may be admitted to impeach a witness if the statement is 

inconsistent with the witness’ testimony at hearing.” (emphasis added). The Board’s rule is limits 

use of materials like discovery to impeachment. 

Under the Illinois Supreme Court Rules, discovery responses are to be used in evidence to the 

same extent as a discovery deposition. Il. Sup. Ct. Rule 213(h). Illinois Supreme Court Rule 212(a) 

defines how discovery depositions may be used. Under that rule, a discovery deposition may only 

be used: for the purposes of impeaching the witness; as an admission made by a party or an officer 

or agent of a party; if otherwise admissible as an exception to the hearsay rule; for any purpose for 

which an affidavit may be used; or upon reasonable notice to all parties, as evidence at trial or 

hearing against a party if the deponent is unable to attend or testify at the trial or hearing because 

of death or infirmity, and the deponent's evidence deposition has not been taken. Il. Sup. Ct. Rule 

212(a)(1)-(5). Moreover, discovery responses, including answers to interrogatories, are only 

evidentiary admissions, that “may be controverted or explained by the party.” Brummet v. Farel, 

217 Ill. App. 3d 264, 267, 160 Ill. Dec. 278, 280, 576 N.E.2d 1232, 1234 (1991) citing M. Graham, 

Evidence Text, Rules, Illustrations and Problems, at 146 (1983). As evidenced by Ms. Race’s 

explanation of the responses at the hearing, the discovery responses are limited in time and scope 

and subject to multiple objections. (See supra Section II).  

In presenting Exhibits 5.5, 6, and 7, Complainants did not establish that they had met any of 

the allowed uses of a discovery deposition or interrogatory response. Complainants presented the 
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interrogatory answers to Maria Race on the first day of the Hearing early in her testimony. (PCB 

13-15 Hearing Transcript, Oct. 23, 2017, pp. 46-60, Attachment D). Complainants did not ask a 

single substantive question about Exhibit 5.5, but instead only asked Ms. Race about who prepared 

the responses (PCB 13-15 Hearing Transcript, Oct. 23, 2017, pp. 47:20 – 52:17, Attachment D). 

With regards to Exhibit 6, Complainants only asked about the responses to Interrogatory No. 1, 

but not for any of the bases allowed under Rule 212(a). Complainants did not use the response to 

Interrogatory No. 1 in Exhibit 6 for impeaching Ms. Race, as an admission by Ms. Race or MWG, 

as an exception to hearsay, as an affidavit, nor because Ms. Race or another representative of 

MWG was not available due to death or infirmity. Instead, Complainants only asked Ms. Race to 

confirm that the electric leak location test was used on the ponds after the ponds were relined. Ms. 

Race could have testified to this information without the interrogatory responses, because Mr. 

Race testified that she personally knew the electric leak location method was used at the facilities 

when the liners were installed. (See supra Section II, citing PCB 13-15 Hearing Transcript, Oct. 

23, 2017, pp. 57:9-13, Attachment D). Regarding Exhibit 7, Complainants only asked about one 

paragraph regarding Joliet 29 on p. 3 of Exhibit 7. Again, Complainants did not use the discovery 

responses for any of the bases allowed under Rule 212(a). Instead, Ms. Race updated the 

information written in the discovery response from June 2015, because Joliet 29 converted to 

natural gas in 2016, and no longer produces coal ash. (See supra Section II, citing PCB 13-15 

Hearing Transcript, Oct. 23, 2017, pp. 59:9 – 60:13, Attachment D).  

Ultimately, Complainants did not use the discovery responses in any of the ways allowed under 

Rule 212(a). Il. Sup. Ct. Rule 212(a). Because Complainants did not use the discovery responses 

as allowed under Rule 212(a), it was improper for the responses to be admitted into evidence.  
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IV. If Exhibits 5.5, 6, and 7 are Deemed Admitted, Then Only the Information 
Discussed During Testimony Should Be Admitted 

Even if Complainants were using the responses to discovery for one of the purposes identified 

in Rule 212(a), entering all of the responses is improper. It is well established that a party may not 

“sweep irrelevant material into evidence,” by reading an entire deposition or discovery responses 

into evidence. Kochan v. Owens-Corning Fiberglass Corp., 242 Ill. App. 3d 781, 807-08, 182 Ill. 

Dec. 814, 831, 610 N.E.2d 683, 700 (5th Dist. 1993) (overruled on other grounds by Nolan v. 

Weil-McLain, 233 Ill. 2d 416); Morse v. Hardinger, 34 Ill. App. 3d 1020, 1025, 341 N.E.2d 172, 

176 (4th Dist. 1976). At the Hearing, Complainants only discussed limited portions of the 

interrogatory responses; thus, only those specific sections are relevant to the issues at the Hearing. 

Complainants cannot sweep irrelevant material not discussed at the Hearing into the record for use 

in a later closing brief. The Hearing Officer has ruled similarly with regards to other exhibits 

admitted into evidence: 

MS. NIJMAN: We would ask that the ruling [to admit Exhibits 17D, 18D, 19D, 20D, and 21] 
be limited then to -- for the purpose of relevancy the questions that are actually asked from that 
document. In other words, the concern is that there is a discussion with Ms. Race on one issue 
and then the closing brief comes around and something is pulled out of the back of that report 
that has nothing to do with the testimony. 
HEARING OFFICER HALLORAN: I grant that. Ms. Bugel, do you understand in your – in 
your hearing brief, your -- your briefing is limited to the questions you have asked of Ms. Race 
regarding these exhibits? 
MS. BUGEL: Okay. Well, then I would like the opportunity to go back and ask additional 
questions. 
HEARING OFFICER HALLORAN: That's why I reversed my position now while Ms. Race 
is still in front of me. 
(PCB 13-15 Hearing Transcript Oct. 23, 2017, pp. 126:15-127:9, Attachment D). 

Similarly, if the Board concludes that the responses to discovery may be admitted as evidence, 

then only the issues shown to be relevant, which are the issues discussed by Complainants at the 
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Hearing, should be included as evidence. The remaining parts of the discovery responses should 

be excluded as irrelevant material. 

 

MWG requests that the Board reverse the Hearing Officer’s Decision, exclude Exhibits 5.5, 6 

and 7, and strike all testimony related to the excluded Exhibits. Alternatively, MWG requests that 

the Board hold that the parties may only use or rely upon the portions of Exhibits 5.5, 6 and 7 that 

were deemed relevant because they were discussed with the witness during the Hearing on October 

23 through 27, 2017. 

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
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