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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
PEOPLE OF THE STATE OF ILLINOIS, 
   Complainant, 
 
   v. 
 
MAGNA TAX SERVICE CO., INC., 
   Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 PCB No. 17 – 45 
 (Enforcement – Land) 
 
 
 

 
RESPONSE TO COMPLAINANT’S MOTION TO STRIKE 

RESPONDENT’S AFFIRMATIVE DEFENSES 
 

 Respondent, MAGNA TAX SERVICE CO., INC., by its attorneys Brown, Hay & 

Stephens, LLP, consistent with the Hearing Officer Order of May 2, 2017, hereby files its 

Response to the People of the State of Illinois’ (State’s) Motion to Strike Respondent’s 

Affirmative Defenses in this matter as follows: 

I. INTRODUCTION 

 1. The State’s motion argues two points: first, that Section 58.9 of the Illinois 

Environmental Protection Act (“Act”) is inapplicable to the Underground Storage Tank 

(“UST”) release which is purported to be the subject matter of this action; and, second, that 

the 2008 No Further Remediation Letter (“NFR”) was issued on a focused basis and was 

therefore not applicable to the UST release which is the subject matter of this action. 

II. THE 2008 NFR APPLIED TO THE ENTIRE SITE 
AS IT EXISTED AT THE TIME OF THE INITIAL 2011 STATE 

OBSERVATIONS ALLEGED IN THE COMPLAINT 
 

 2. The State’s Complaint omits the background relevant to this Site and first 

asserts involvement by the Illinois Environmental Protection Agency (“Illinois EPA”) in 

2011, for its discovery of a release for which it issued a Violation Notice (“VN”) on May 2, 
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2012.  See Complaint, at ¶¶ 6 and 9.  At the time it issued the VN, the State assumed the Site 

should be entered into the Site Remediation Program (“SRP”) pursuant to Title XVII of the 

Illinois Environmental Protection Act (“Act”).  See the VN, attached as Exhibit A, at pages 5 

– 6.  However, not until Respondent conducted and concluded its investigation did it become 

evident that the release was from a UST that was eligible for coverage and reimbursement 

under Title XVI of the Act (Leaking Underground Storage Tank or “LUST” Program).   

 3. Respondent recognizes the difference between the SRP Program and the LUST 

Program; indeed, Respondent proceeded pursuant to both programs.   The case cited by the 

State at p. 5 of its Motion, State Oil Co. v. People, 352 Ill. App. 3d 813, 817 (2d Dist. 2004), 

is easily distinguishable from the instant case as State Oil did not involve a property that had 

been remediated first pursuant to the SRP program and then pursuant to the UST program.   

Thus, there was no NFR letter issued pursuant to the SRP program applicable to the site in 

State Oil, as there is here.  Rather, State Oil sought to apply Section 58.9 – in isolation – to a 

UST release, which Respondent agrees it cannot do. 

 4. Here, the State’s Motion ignores the following important point made in 

Respondent’s Affirmative Defense:  that Respondent received an NFR letter pursuant to the 

SRP Program.   That letter entitles Respondent to a release from further responsibilities as it 

relates to the remediation that was conducted at the site and, moreover, it constitutes prima 

facia evidence that the site does not constitute a threat to human health and the environment.  

See 415 ILCS 5/58.10.   (Again, there was no such letter, with such legal consequence, in 

State Oil.)  Respondent is not attempting to assert the proportionate share provision contained 

in 58.9 to the isolated release from the UST, but from the activities of prior owners which  
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gave rise to that release, for which the State authorized a remediation as protective of human 

health and the environment.  

 5. A copy of the 2008 NFR was attached to the Respondent’s Amended 

Affirmative Defenses as its Exhibit A.  Pages 5 – 8 of that document lists all the chemical 

constituents at the site to which the NFR applied.  The State does not allege that this NFR is 

in any way invalid, voided, or otherwise not applicable to this Site.  To the extent any of the 

chemicals complained of in the Complaint (at ¶¶ 8 and 12) overlap, those chemicals were 

already investigated and resolved in the extensive process leading to the NFR.  Since it is 

uncontested that the 2008 NFR was and is valid, it remains applicable to the Site within the 

terms of that NFR. 

 6. Importantly, as evident from the Respondent’s asserted Affirmative Defenses, 

the State’s Complaint does not allege, demonstrate or establish a time period during 

Respondent’s ownership in which either (a) the Site was either not covered by an NFR letter 

or (b) the Respondent refused to act to address the release. 

III. THE PEOPLE’S MOTION MISCONSTRUES 
THE NATURE OF THE 2008 NFR LETTER. 

 
 7. The State includes the IEPA project manager notes (State’s Motion, Exhibit E) 

to support its claim that the 2008 NFR applied only to a very limited group of chemicals – i.e., 

“chlorinated solvents (TCE/PCE) and their degradation products.”  While those chemicals 

may have been the main “driver” of the investigation and remediation, it is clear that many 

other chemicals were evaluated.  The NFR covers an extensive list of chemicals and states: 

“(r)egulated substances of concern that have been successfully addressed are detailed in the 

attached Table A.”  See the NFR, which is Exhibit A to the Amended Affirmative Defenses, 
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page 12; and Table A is at pages 5 – 8.  So, despite the State’s argument, the actual language 

in the NFR clearly demonstrates an intent to cover a vast number and variety of chemical 

constituents. 

 8. The State’s Motion appears to confuse the relationship of LUST Program and 

the SRP Program in the context of this case.  The exclusion set forth in Section 58.1(a)(2)(iii) 

of the Act, 415 ILCS 5/58.1(a)(2)(iii), did not apply when the State first asserted a violation 

by virtue of its issuance of the VN.   (In fact, the VN sought to require that Respondent enter 

the SRP Program.) This is because the Site at that time and previously was not subject to 

federal or State underground storage tank laws.  The tank at the site was not registered and 

was never subject to LUST Program requirements.  Only because Magna Tax elected to 

proceed pursuant to the LUST Program is the State now able to assert an exclusion based upon 

Section 58.1(a)(2)(iii).   The State’s arguments, as well as its Complaint, demonstrate a desire 

to punish Magna Tax for electing to proceed under the LUST Program for removal and 

remediation.  That Section 58.1(a)(2)(iii) might have been triggered by such entry, however, 

does not obviate the fact that this Site was and is also subject to Title XVII.    

WHEREFORE, Respondent Magna Tax respectfully requests that the Board deny the 

State’s Motion to Strike Respondent’s Amended Affirmative Defenses.  

  
Respectfully submitted, 
MAGNA TAX SERVICE CO., INC. 

Dated:  June 22, 2017  
By:         /s/ William D. Ingersoll           
 One of Its Attorneys 
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BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
wingersoll@bhslaw.com 
Claire A. Manning 
Registration No. 3124724 
cmanning@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL  62705-2459 
(217) 544-8491 

 

 
 

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 1 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 2 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 3 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 4 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 5 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 6 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 7 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 8 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 9 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 10 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 11 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 12 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 13 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 14 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 15 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 16 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 17 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



People v. Magna Tax, PCB 17-45 Exhibit A,Page 18 of 18

Electronic Filing: Received, Clerk's Office 6/22/2017



BEFORE THE ILLINOIS POLLUTION CONTROL 
BOARD 

PEOPLE OF THE STATE OF ILLINOIS, 
Complainant, 

v. 

MAGNA TAX SERVICE CO., INC., 
Respondent. 

)
)
)
)
)
)
)
)

PCB No. 17 – 45 
(Enforcement – Land) 

NOTICE OF FILING 

PLEASE TAKE NOTICE that today I have filed with the Office of the Clerk of the 
Pollution Control Board the Respondent’s Response to Motion to Strike Affirmative 
Defenses. Copies of these documents are hereby served upon you. 

To: Pollution Control Board, Attn: Clerk 
100 West Randolph Street 
James R. Thompson Center, Suite 11-500 
Chicago, Illinois 60601-3218 
(via electronic filing) 

Rachel Medina 
Assistant Attorney General 
Environmental Bureau 
500 South Second Street 
Springfield, Illinois 62706 
(Via Email: rmedina@atg.state.il.us) 

Carol Webb, Hearing Officer 
Illinois Pollution Control Board 
1021 North Grand Avenue East 
P.O. Box 19274 
Springfield, Illinois 62794-9274 
(Via Email: carol.webb@illinois.gov) 

Respectfully submitted, 
MAGNA TAX SERVICE CO., INC. 

Dated:  June 22, 2017 
By: _ /s/William D. Ingersoll 

One of its Attorneys 
BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll 
Registration No. 6186363 
wingersoll@bhslaw.com 
Claire A. Manning 
Registration No. 3124724 
cmanning@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL 62705-2459 
(217) 544-8491
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CERTIFICATE OF E-MAIL SERVICE 
 

I, William D. Ingersoll, certify that I have this date served the attached Notice of 
Filing and Respondent’s Response to Motion to Strike Affirmative Defenses by e-mail as 
described below and from my e-mail address as indicated below, upon the following 
persons: 

 
 

To: Carol Webb 
Hearing Officer 
Illinois Pollution Control Board 
carol.webb@illinois.gov 

Rachel Medina 
Assistant Attorney General 
Environmental Bureau 
rmedina@atg.state.il.us 

 
 
 
 

Dated:  June 22, 2017 
 

BROWN, HAY & STEPHENS, LLP 
William D. Ingersoll Registration 
No. 6186363 
wingersoll@bhslaw.com Claire A. 
Manning Registration No. 3124724 
cmanning@bhslaw.com 
205 S. Fifth Street, Suite 700 
P.O. Box 2459 
Springfield, IL 62705-2459 
(217) 544-8491 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

By: _ /s/William D. Ingersoll  
William D. Ingersoll 
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