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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ALBANY & FULTON OIL, INC., )
Petitioner, )
V. ) PCB
) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)

Respondent.

NOTICE OF FILING AND PROOF OF SERVICE

To:  John T. Therriault, Acting Clerk Division of Legal Counsel
Illinois Pollution Control Board Illinois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
State of Illinois Building, Suite 11-500 P.O. Box 19276
Chicago, IL 60601 Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, lllinois on the 15" day of May, 2017.

Respectfully submitted,
ALBANY & FULTON OIL, INC.,
Petitioner,

BY: LAW OFFICE OF PATRICK D. SHAW

BY: /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

ALBANY & FULTON OIL, INC.,
Petitioner,

PCB
(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N N

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, ALBANY & FULTON OIL, INC., pursuant to Section 57.8(i)
of the Illinois Environmental Protection Act, 415 ILCS 5/57.8(i), and hereby appeals the
Agency’s final decision, authorizing partial payment for early action activities, stating as follows:

1. Petitioner is the owner or operator of a former service station in the City of
Fulton, County of Whiteside, Illinois, which has been assigned LPC # 1950255004.

2. On September 8, 2016, releases from were reported from underground storage
tanks on the premises, which were assigned Incident Number 2016-0820.

3. Thereafter, the tanks were removed, contaminated soil was removed from the
vicinity of the tank pit, and soil samples were taken and analyzed.

4. On November 9, 2016, Petitioner’s consultant filed a 45-Day report detailing this
activity, as well as analytical results from sampling that confirmed the presence of soil and
groundwater contamination.

5. On November 18, 2016, the Agency approved the 45-Day Report.

6. On December 23, 2016, the Petitioner’s consultant submitted the application for
payment, seeking reimbursement for $94,873.21, subject to a $5,000 deductible.

7. On April 5, 2017, the Illinois EPA made its determination, cutting $4,717.36 in
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costs. A true and correct copy of the Agency decision is attached hereto as Exhibit A.

8. All of the deductions purport to be justified by Section 57.7(c)(3) of the Act,
which states in relevant part:

In approving any plan submitted pursuant to subsection (a) [site

investigation] or (b) [corrective action] of this Section, the Agency shall

determine, by a procedure promulgated by the Board under Section 57.14,

that the costs associated with the plan are reasonable, will be incurred in the

performance of site investigation or corrective action, and will not be used

for site investigation or corrective action activities in excess of those required

to meet the minimum requirements of this Title.

(415 ILCS 5/57.7(c)(3))

9. Section 57.7(c)(3) applies to plans and budgets submitted for site investigation
and corrective action. It does not apply to early action activities, which do not require any plan.
(415 ILCS 5/57.6(b); 415 ILCS 5/57.8(a))

10.  Similarly, most of the deductions rely on a related Board regulations only
applicable to budgets. 35 Ill. Adm. Code 8§ 807.630(dd) (*“costs proposed as part of a budget that
are unreasonable™); 35 Ill. Adm. Code 8§ 807.505(a) (“Review of Plans, Budgets, or Reports™)

11. In general, these citations to inappropriate legal authorities demonstrate that the
Agency erroneously sought to treat the payment application as a budget.

12. In addition to the legal issues identified, each of the deductions are erroneous for
the following reasons:

@) Cuts to consulting personnel were not appropriate on the basis of an
alleged lack of “supporting documentation,” because the payment

application was complete as a matter of law (415 ILCS 5/57.8(a)(6)),

documentation is not required or appropriate to perform site-specific rate-
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(b)

(©)

(d)

(€)

()

making for early action activities, and the costs were otherwise reasonable.
Cuts to the number of copies were not appropriate on the basis of an
alleged lack of “supporting documentation,” because the payment
application was complete as a matter of law (415 ILCS 5/57.8(a)(6)), the
number of copies did not exceed any legal requirement, and the number of
copies was otherwise reasonable.

Cuts to measuring wheels, camera, and water level indicator as indirect

costs were contrary to the Board’s rulings in Abel Investments v. IEPA,

PCB 16-108, slip op. at 10-11 (Dec. 15, 2016) (measuring wheel is a direct

cost); Knapp Oil Company v. IEPA, PCB 16-103, slip op. at 6-7 (Sept. 22,
2016) (camera is a direct cost).

Eliminating all reimbursement for use of a PID was inappropriate on the
basis of an alleged lack of “supporting documentation,” because the
payment application was complete as a matter of law (415 ILCS
5/57.8(a)(6)), the submittal was supported by a rental quote that
demonstrated that the costs were reasonable, and further documentation
was not required to set a site-specific rate for early action use of a PID.
Reducing the mileage and per diem rates based upon inapplicable rates
was inappropriate and the rates charged were reasonable.

Eliminating reimbursement for ice used to store samples on site was
inappropriate because ice for sample storage is a field purchase, separate

and distinct from ice used for shipping samples at a later date.
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(9) Hotel costs are field purchases eligible for handling charges.
13. Petitioner does not appeal deduction numbers 9 and 11 in the in the Agency
decision letter.
14, The subject Illinois EPA letter was received by certified mail on April 10, 2017,

which is 35 days from the date this appeal is being filed, and therefore timely.

WHEREFORE, Petitioner, ALBANY & FULTON OIL, INC., prays that: (a) the Agency
produce the Record; (b) a hearing be held; (c) the Board find the Agency erred in its decision, (d)
the Board direct the Agency to approve payment of the above-referenced deductions, (e) the

Board award payment of attorney’s fees; and (f) the Board grant Petitioner such other and further

relief as it deems meet and just.

ALBANY & FULTON OIL, INC.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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