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NOW COMES, Respondent, MIDWEST GENERATION, LLC (“MWGen”) by counsel, 

and requests that the Illinois Pollution Control Board (the “Board”) uphold the challenged 

permit, NPDES IL0002259, because the petitioners, SIERRA CLUB, NATURAL RESOURCES 

DEFENSE COUNCIL, PRAIRIE RIVERS NETWORK AND ENVIRONMENTAL LAW & 

POLICY CENTER (the “Petitioners”) have failed to meet their burden of proving that the 

subject National Pollutant Discharge Elimination System (“NPDES”) permit for the MWGen 

Waukegan Generating Station (“Waukegan Station,”) was issued in violation of the Illinois 

Environmental Protection Act (“Act”) or Board regulations. Alternatively, Petitioners’ appeal 

petition should be dismissed for failure to comply with the requirements of the Act. 

I.  INTRODUCTION 

Petitioners’ appeal challenges two of the conditions contained in the NPDES permit 

issued to the Waukegan Station. First, Petitioners challenge the Illinois Environmental Protection 

Agency’s (the “Illinois EPA” or “Agency”) decision to renew the permit’s thermal alternative 

effluent limitation (the “Thermal AEL”) even though there was no material change in the thermal 

discharge and no showing that the Thermal AEL had caused appreciable harm to the receiving 

Electronic Filing - Received, Clerk's Office :  11/14/2016 



2 
 

waters. Second, Petitioners appealed on the mistaken contention that the Illinois EPA should 

have applied a “Best Technology Available” (“BTA”) standard under the Clean Water Act’s 

(“CWA”) 316(b) Rule to the Waukegan Station’s cooling water intake structure (the “Intake 

Structure”), arguing below that the Agency should have required the Waukegan Station to be 

converted to closed-cycle cooling. 

Petitioners have failed to carry their burden of proof on both challenges. They have not 

shown, under either federal or state law, that the Illinois EPA’s decision to renew the Thermal 

AEL was inconsistent with applicable law. As to the § 316(b) issue, the Board has already ruled 

that the “interim BTA” standard, not the BTA standard, applies to the Intake Structure as a 

matter of law. (April 7, 2016 Opinion and Order, Docket PCB 2015-189 at 15 (“Board Order”).) 

Applying the correct “interim BTA” standard under § 316(b), the Petitioners’ arguments that the 

Waukegan Station should have been required to convert to closed-cycle cooling are clearly 

legally misplaced, and they have failed to provide any evidence showing that there were other 

changes to the Waukegan Station that were required under the “interim BTA” standard. 

Therefore, the Board should deny this third-party appeal and uphold the Waukegan Station 

NPDES Permit. In the alternative, Petitioners’ case should be dismissed for failing to preserve 

these arguments during the permit renewal proceedings below.  

II.  STANDARD OF REVIEW AND BURDEN OF PROOF  

A.  Standard of Review 

In a third-party permit appeal, “[t]he Board must review the entire record relied upon by 

IEPA to determine whether the third party has shown that IEPA failed to comply with criteria set 

forth in the applicable statutes and regulations before issuing or denying the NPDES permit.” 

IEPA v. Pollution Control Bd., 896 N.E.2d 479,487 (3d Dist. 2008) (citing 40 ILCS 
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5/40(a)(l), (d)); see also Prairie Rivers Network v. Pollution Control Bd., 781 N.E.2d 372 

(4th Dist. 2002)). 

B. Burden of Proof 

The overriding issue in this third-party permit appeal is whether the Petitioners have met 

their burden of proof. “Section 40(e)(3) of the Act unequivocally places the burden of proof on 

the petitioner, regardless of whether the petitioner is a permit applicant or a third-party.” Prairie 

Rivers Network v. IEPA and Black Beauty Coal Co., PCB 01-112, slip op. at 8 (Aug. 9, 2001) 

(citing 415 ILCS 5/40(e)(3)). In a third-party challenge to a NPDES permit, the third party must 

prove that “the issuance of the permit violates the Act or Board regulations.” NRDC v. IEPA and 

Dynergy Midwest Gen., Inc., PCB 13-17, at 36 (Jun. 5, 2014). “[The Agency’s] decision to issue 

the permit in this instance must be supportable by substantial evidence. This does not, however, 

shift the burden away from the petitioner, who alone bears the burden of proof in this matter.” 

Prairie Rivers Network, PCB 01-112, slip op. at 9 (citing Waste Mgmt., Inc. v. IEPA, PCB 84-45, 

PCB 84-61, PCB 84-68 (Nov. 26, 1984) (consolidated)). Additionally, in examining what 

constitutes “substantial evidence” for purposes of administrative decisions, the Board has stated 

that “the main inquiry is whether on the record the agency could reasonably make the finding.”  

Waste Mgmt., Inc., PCB 84-45, slip op. at 9 (quoting Davis, Administrative Law Treatise, 

Section 29.00-1 at 526 (1982 Supp.)).  
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III. STATUTORY AND REGULATORY BACKGROUND1 

A.  Thermal Alternative Effluent Limits under Illinois Law and the Clean Water 
Act 

 
1.  Delegation of NPDES authority to the Illinois EPA 

In 1977, Illinois applied under CWA § 402(b) for authority to administer the NPDES 

permit program locally. This included both administering the program and adopting regulations 

that substantially mirrored the CWA and federal regulations for NPDES permits. 415 ILCS 

5/13(b)(1). Rather than adopt the federal regulations verbatim, Illinois created its own water 

pollution regulations intended to match the substance of the federal regulations while co-existing 

with applicable state regulations. For instance, although the federal regulations included specific 

provisions on relief for thermal discharges, Illinois already had similar regulations (called the 

“heated-effluent demonstration” requirement) for years before applying to administer the 

NPDES program. (Agency Statement of Reasons, R13-20, at p. 3 (June 20, 2013), a copy of 

which is attached as Attachment A). So instead of adopting new regulations mirroring the federal 

language, Illinois simply modified its rules to clarify that heated-effluent demonstrations could 

be used to obtain thermal AEL relief consistent with CWA § 316(a):  

The standards of [Title 35, Subtitle C: Chapter I] shall apply to 
thermal discharges unless, after public notice and opportunity for 
public hearing, in accordance with Section 316 of the CWA and 
applicable federal regulations, the Administrator and the Board 
have determined that different standards shall apply to a particular 
thermal discharge. 
 

35 Ill. Adm. Code 304.141(c) (2005); see also Statement of Reasons, Attachment A, at 10. 

Although the federal § 316(a) regulations do contain one reference to AEL “renewal,” neither 

                                                           
1 MWGen provided a more detailed history of the relevant statutory and regulatory provisions at issue in 
this permit appeal in its Motion for Summary Judgment, at pages 5-14 (filed Dec. 10, 2015). So that the 
Board is not burdened by repetition, MWGen incorporates those pages by reference. 
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CWA § 316(a) nor the implementing regulations contains any language requiring an AEL to be 

rejustified during each permit renewal. The federal § 316(a) regulations state, with no other 

guidance or conditions, that applications to renew AELs need only the studies and data that may 

be requested by the administrator. See 40 C.F.R. § 125.72(c) (“Any application for the renewal 

of a section 316(a) [AEL] shall include only such information described in paragraphs (a) and (b) 

of this section as the Director requests within 60 days after receipt of the permit application.”). 

Hence, for decades, Illinois, like many states, did not interpret the federal § 316(a) regulations as 

imposing any mandatory requirements regarding the renewal of thermal AEL relief with each 

permit cycle. (See U.S. EPA, Review of Water Quality Standards, Permit Limitations and 

Variances for Thermal Discharges at Power Plants, EPA Doc. 831-R92001, at 6-7 (Oct. 1992), 

a copy of which is attached as Attachment B).2 Similarly, there were no established procedures 

for renewing an AEL. The Illinois regulations that U.S. EPA reviewed before agreeing to 

delegate the NPDES program did not contain a provision requiring thermal AELs to be renewed. 

Agency Application for Authority to Administer the NPDES Program, at 27 (July 1977), a copy 

of which is attached as Attachment C). Accordingly, in 2005, when the Waukegan Station filed 

its renewal application and up until just a few years ago, the Agency automatically incorporated 

the Station’s Thermal AEL in renewed permits, and the U.S. EPA did not require the Agency to 

do otherwise.  

2. The Board promulgates the Subpart K regulations 

In 2013, the Agency proposed revisions to the Illinois regulations governing thermal 

AELs, to be codified at 35 Ill. Adm. Code Part 106, Subpart K and Section 304.141(c). 

(“Subpart K”) This rulemaking was driven by the fact that the existing Board regulations lacked 
                                                           
2 “The concept of Section 316(a) varies significantly between States and between Regions. . . . In some 
States, plants in operation before a certain time have been grandfathered, and are excused from 
performing a Section 316(a) demonstration.” Attachment B, at 6-7.  
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specific procedures for granting new AELs, and the Board had recently halted the practice of 

using Illinois’ adjusted-standard procedures instead. See in re Petition of Exelon Generation, 

AS 13-1, slip op. at 4-5 (Oct. 18, 2012). Although the proposed Subpart K rules primarily 

concerned new applications, the rules also, for the first time, required in Section 106.1180 that 

thermal AELs be formally renewed with each permit, and established a “streamlined” approach 

for permittees meeting certain conditions. (See Statement of Reasons, Attachment A, at 10): 

Section 106.1180 Renewal of Alternative Thermal Effluent 
Limitations 
 
a) The permittee may request continuation of an alternative 
thermal effluent limitation granted by the Board, pursuant to this 
Subpart, as part of its NPDES permit renewal application. 
 
b) Any application for renewal should include sufficient 
information for the Agency to compare the nature of the 
permittee’s thermal discharge and the balanced, indigenous 
population of shellfish, fish, and wildlife at the time the Board 
granted the alternative thermal effluent limitation and the current 
nature of the petitioner’s thermal discharge and the balanced, 
indigenous population of shellfish, fish, and wildlife. The 
permittee should be prepared to support this comparison with 
documentation based upon the discharger’s actual operation 
experience during the previous permit term. 
 
c) If the permittee demonstrates that the nature of the thermal 
discharge has not changed and the alternative thermal effluent 
limitation granted by the Board has not caused appreciable harm to 
a balanced, indigenous population of shellfish, fish, and wildlife in 
and on the body of water into which the discharge is made, the 
Agency may include the alternative thermal effluent limitation in 
the permitee’s renewed NPDES permit.  
 
d) If the nature of the thermal discharge has changed materially or 
the alternative thermal effluent limitation granted by the Board has 
caused appreciable harm to a balanced, indigenous population of 
shellfish, fish, and wildlife in and on the body of water into which 
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the discharge is made, the Agency may not include the thermal 
relief granted by the Board in the permitee’s renewed NPDES 
permit. The permittee must file a new petition and make the 
required demonstration pursuant to this Subpart before the 
alternative thermal effluent limitation may be included in the 
permittee’s renewed NPDES permit. 
 

35 Ill. Adm. Code 106.1180. The Agency did not say that the change was simply codifying past 

regulatory policy; rather it was a response to complaints from U.S. EPA that Illinois lacked 

regulations requiring the renewal of thermal AELs. (Statement of Reasons, Attachment A, at 4) 

With minor modifications to the Agency’s proposed language, the Board adopted 

Subpart K on February 20, 2014, and it became effective six days later. See 38 Ill. Reg. 6086 

(Feb. 20, 2014). In their comments on the new rules, both the Board and the Agency devoted 

relatively little attention to the renewal provisions of Subpart K. (In re Procedural Rules for 

Alternative Thermal Effluent Limitations, R13-20, at 18-19 (Feb. 20, 2014); Statement of 

Reasons, Attachment A, at 10.) Although Section 106.1180(b) of the new Subpart K regulations 

addressed requirements for the contents of NPDES permit renewal applications for the renewal 

of thermal AELs by advising permittees to “include sufficient information for the Agency to 

compare the nature of the permittee’s thermal discharge and the balanced, indigenous population 

of shellfish, fish, and wildlife at the time the Board granted the alternative thermal effluent 

limitation and the current nature of the petitioner’s thermal discharge and the balanced, 

indigenous population of shellfish, fish, and wildlife,” there was no explanation of how this AEL 

renewal requirement could be applied to a renewal application that not only had already been 

filed with the Agency, but on which the Agency had already completed the public notice and 

comment period. The Subpart K regulations do not contain any indication that they are to be 

applied retroactively to renewal applications already pending before the Agency for years before 
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Subpart K’s effective date. Nor did the Agency or the Board indicate during the rulemaking 

proceeding that they were intended to be applied to anything besides newly filed permit renewal 

applications. 

The discretion and flexibility incorporated into both the federal § 316(a) and Illinois 

Subpart K AEL renewal requirements is generally thought to vary by the amount of 

demonstrated risk involved in an individual renewal: 

The question is, at what point is the evidence adequate for a 316(a) 
determination? No hard and fast rule can be made as to the amount 
of data that must be furnished. Much depends on the circumstances 
of the particular discharge and receiving waters. The greater the 
risk; the greater the degree of certainty that should be required.  
 

In re Seabrook Station NPDES Permit, 1 EAD 332, 1977 WL 22370, at *11 (1977), rev’d on 

unrelated grounds by Seacoast Anti-Pollution League v. Costle, 572 F.2d 872 (1st Cir. 1978).  

Thus, extensive proof of the lack of appreciable harm will typically be required only 

where other evidence shows “that circumstances have changed, that the initial variance may have 

changed, that the initial variance may have been improperly granted, or that some adjustment in 

the terms of the initial variance may be warranted.” 44 Fed. Reg. 32854, 32894 (June 7, 1979) 

(preamble to Final Rule establishing 40 C.F.R. §125.72); see also U.S. EPA Report, 

Attachment B, at 16 (“Although facilities engage in a great deal of research and data collection 

to initially acquire a [thermal AEL], the amount of data required by the permitting authority to 

support reissuance . . . usually is minimal.”).  

B. Clean Water Act Section 316(b) and the Final Phase II 316(b) Rule 

Although Illinois law generally regulates cooling water intake structures under 35 Ill. 

Adm. Code 306.201, CWA § 316(b) is the primary driver. Section 316(b) states: 
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Cooling water intake structures 
 
Any standard established pursuant to section 1311 of this title or 
section 1316 of this title and applicable to a point source shall 
require that the location, design, construction, and capacity of 
cooling water intake structures reflect the best technology available 
for minimizing adverse environmental impact. 
 

CWA § 316(b) (codified at 33 U.S.C. § 1326(b)).  

 In 2005, when the permit renewal application in this case was filed, the U.S. EPA had 

only recently established regulations putting these provisions into effect for existing facilities. 

See 69 Fed. Reg. 41576 (July 9, 2004). The regulation, hereinafter the “Phase II Rule,” required 

permittees to perform a “Comprehensive Demonstration Study” in order “to characterize 

impingement mortality and entrainment, to describe the operation of your cooling water intake 

structures, and to confirm that the technologies, operational measures and/or restoration measure 

you will have selected and installed, or will install, at your facility meet the applicable 

requirements” 40 C.F.R. § 125.95(b) (2005). The first step in meeting this requirement was the 

submission of a Proposal for Information Collection (PIC), which would collect the information 

needed to assess “full BTA,” such as historical studies, information about the existing control 

technologies at the facility, and assess available control technologies.3 Id. at 

§ 125.95(b)(1) (2005). (Hearing Tr. at 134) 4  

In 2007, U.S. EPA suspended enforcement of the Phase II rules, directing the Agency and 

other administrators to “include conditions under [CWA § 316(b)] developed on a Best 

Professional Judgment basis” for newly issued permits. (R:144)  

                                                           
3 The term “full BTA” does not exist in the CWA § 316(b) regulations, but was crafted by the Board in 
this permit appeal to avoid confusion with references to “interim BTA.” (Board Order at 13.)  
Accordingly, the use of the “full BTA” terminology is continued here for this same reason. 
4 “Hearing Tr.” refers to the transcript of the Board’s October 5, 2016 hearing. 
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The U.S. EPA reissued modified CWA § 316(b) rules in 2014, hereinafter the “Reissued 

Phase II Rule.” 79 Fed. Reg. 48300 (Aug. 15, 2014). U.S. EPA recognized that it would be 

impractical to apply the full BTA rules to NPDES permit renewals that were initiated before the 

rule became effective—the multi-year studies required to establish BTA would result in 

unreasonable delays for NPDES permitting decisions already close to completion. Thus, the 

U.S. EPA established a lower, “interim BTA” standard, which allowed state administrators to set 

permit conditions on a site-specific basis. 40 C.F.R. § 125.94(h). This standard—rather than the 

comprehensive full-BTA standard—would apply to “any permit issued after October 14, 2014 

and applied for before October 14, 2014.” Id. at § 125.98(b)(6). 

Although the interim BTA standard is not specifically defined, it reflects the U.S. EPA’s 

desire to minimize impingement/entrainment mortality while avoiding the installation of control 

technologies that might have to be removed or destroyed to make way for full BTA installations. 

See 79 Fed. Reg. at 48327 (“If the compliance schedule is not harmonized, it is possible that a 

facility could install (at significant cost) coarse-mesh traveling screens that it might have to later 

retrofit with fine-mesh panels.”). And this is how the interim BTA standard has been interpreted 

in recent permitting decisions. For instance a U.S. EPA-administered permitting decision in 

Puerto Rico limited its interim BTA review to technologies that “are relatively easy to 

implement, do not result in significant increases in costs, and are not permanent changes or 

preclude future decision-making . . . .” (See U.S. EPA, Region II, Palo Seco Power Plant 316(b) 

Decision Document, p. 37 (July 2014), a copy of which is included as Attachment D). U.S. EPA 

Region II concluded that there was no available technology that could meet the interim BTA 

standard at the generating station, because the technologies considered either placed too much 
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strain on existing control technologies or their costs were “too high for such a brief period 

[of operation].” (Id.) 

U.S. EPA’s Palo Seco determination suggests that the idea of a control technology that 

can be quickly installed on a limited footprint, while still producing enough ecological benefits 

to be cost-effective over a short period of time, might be an impossibly small target to hit. 

Indeed, other permitting decisions have kept their discussions of interim BTA fairly brief. The 

Indiana Department of Environmental Management (“IDEM”) recently issued a permit with 

interim BTA language similar to the language in the Waukegan Station’s permit:  

IDEM has made an interim determination using best professional 
judgment (BPJ) that the existing cooling water intake structures at 
the U.S. Steel Corp. Gary Works facility represent Best 
Technology Available (BTA) to minimize adverse environmental 
impact in accordance with Section 316(b) of the federal Clean 
Water Act (33 U.S.C. section 1326) at this time. IDEM will 
reassess this BTA determination during the next permit cycle.   

(Excerpt of IDEM NPDES Permit No. IN0000281, p.118 (Oct. 2, 2015),5 a copy of which is 

included as Attachment E). IDEM’s finding is conditioned on the initiation of full BTA studies 

and proper operation and maintenance of the intake equipment. (Id. at 118-19.) Similarly, the 

Executive Director of the Texas Commission on Environmental Quality issued a preliminary 

NPDES decision that offers only a cursory discussion of the existing technology at the plant that 

was found to meet interim BTA. (Excerpt of Fact Sheet and Executive Director’s Preliminary 

Decision, TPDES Permit No. WQ0002105000, p. 25 (Jan. 12, 2015),6 a copy of which is 

included as Attachment F).  

  

                                                           
5 http://www.in.gov/idem/cleanwater/files/permit_notice_us_steel_gary_20151015_final_renewal.pdf  
6 http://www.tceq.texas.gov/assets/public/comm_exec/agendas/comm/backup/HR-RFR/2015-1152-IWD-
EDR.pdf 
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IV.  STATEMENT OF FACTS 

A. Prior NPDES and Thermal AEL decisions regarding the Waukegan Station 

In 1977, Commonwealth Edison (ComEd) operated two power generating stations in 

Waukegan, the Waukegan Station and the Zion Generating Station (Zion Station). Both stations 

used once-through cooling systems, which pull heat from the stations’ condensers using water 

from Lake Michigan and then return the heated water to the lake. Because neither station could 

meet general thermal limits for Lake Michigan, ComEd petitioned the Board for a thermal AEL 

for each of these two stations under 35 Ill. Adm. Code 304.141(c).7 In that Board proceeding, 

docketed as PCB 77-82, the Board found, based on several expert studies, that the thermal 

discharges from the Waukegan Station and the Zion Station caused no disruption of the 

zooplankton community and had not been associated with any fish kills. (R:1) Indeed, the much 

larger Zion Station produced a local thermal mortality rate of only 1%, which the Board 

adjudged “so low that it does not pose a serious threat to the population.” (R:2) Accordingly, 

the Board approved the Thermal AEL for Waukegan Station that limited it to its 1978 generating 

capacity, 5.301 x 109 BTU/hr. (R:1-2)  

Both the Waukegan and Zion stations had to comply with a separate but related Illinois 

regulation, 35 Ill. Adm. Code 302.211(f),8 which required the stations to complete heated-

effluent demonstrations. The proceedings for these demonstrations, docketed at PCB 78-72, -73 

(consolidated), relied primarily on the Board’s findings from PCB 77-82. (R:1-2, 1115) 

The Board again found the expert studies persuasive and adopted their findings in the process of 

                                                           
7 The Order refers to Water Pollution Rule 410(c), which was the applicable provision before being 
recodified at 35 Ill. Adm. Code 304.141(c). Because this language was not changed when it was 
recodified, all references will be to the current citation to avoid confusion. 
8 Section 302.211(f) was originally numbered as Water Pollution Rule 203(i)(5). Because the 
rule has not been materially changed before or after it was renumbered, the current citation is used to 
avoid confusion. 
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concluding that the stations “have not caused and cannot be reasonably expected to have cause 

significant ecological damage to receiving waters.” (R:1116)  

Neither of the Board’s decisions in PCB 77-82 and PCB 78-72, -73 was overturned or 

vacated by a subsequent Board decision.  

B. Waukegan Station’s 2005 NPDES Permit Renewal Application 

On January 21, 2005, MWGen timely applied to renew the Waukegan Station’s existing 

NPDES permit that the Illinois EPA issued in 2000. (R:25) The existing 2000 NPDES Permit 

contained the Thermal AEL granted by the Board in 1978. (R:1124) Because of its historical 

compliance with the Thermal AEL, MWGen asked the Agency to remove the thermal discharge 

monitoring requirement, which had existed in the Station’s previous NPDES permits, including 

its most recent permit issued in 2000. (R:27, 1119)  

Much of the early activity on the Waukegan Stations’ NPDES permit renewal application 

concerned compliance with the Phase II Rules in effect in 2005, which required MWGen to 

submit a Proposal for Information Collection (PIC). MWGen submitted its PIC, prepared by its 

contractor EA Engineering, Science & Technology (“EA”), in 2005, outlining a multi-year 

sampling study. (R:1204) Because EA had already initiated collection operations, the PIC also 

included the results from the first year of the Phase II study. (R:1209, 1231) The first year’s 

results indicated that the Waukegan Station’s Intake Structure was impinging almost exclusively 

low-value alewives. (R:1216) EA also reviewed historical impingement/entrainment studies from 

the Waukegan Station and discovered that those studies had found that alewives accounted for 

the same percentage of impinged fish as the new 2005 study had—97%. (R:1213, 1216) The new 

study was also finding somewhat greater species richness (45 species) than the historical study 

had (35 species). (R:1216) 
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The PIC, which was submitted for the Agency’s consideration under 40 C.F.R. 

§ 125.95(b)(1) (2007), also collected a list of “possible impingement and entrainment control 

technologies” to be considered for future implementation at the Waukegan Station. At the time, 

the Phase II Rule required a full BTA standard to be applied upon completion of the Phase II 

Rule studies. (R:1212, 1228-29) However, EA’s preliminary review of the practicality of these 

technologies for the Waukegan Station found that “most (or all) of these options may not be cost 

effective.” (R:1212)  

At the time, Section 125.95(b)(6) of the Phase II Rule allowed permittees to meet the 

BTA standard by demonstrating that all available new control technologies would have “costs 

significantly greater than the benefits of meeting the applicable performance standards of 

[Phase II].”9 40 C.F.R. § 125.95(b)(6) (2005). In the PIC submitted to the Agency, 

EA recommended that MWGen consider pursuing this site-specific, existing-technology 

compliance option and noted that the cost-effectiveness of new, potential technologies could not 

be practically determined without first performing the Comprehensive Demonstration Study 

required by the Phase II Rule. (R:1212-13)  

Because of the complexity of the Comprehensive Demonstration Study, MWGen 

requested an extension from the Agency to complete the study. Special Condition 7 of the 

Agency’s first tentative draft of the renewed Waukegan Station NPDES permit indicated that the 

extension of time to complete the Comprehensive Demonstration Study would be granted, but 

that the permit would be modified in the future to reflect the implementation, monitoring, and 

reporting requirements indicated by the study results. (R:140) 

Following the suspension of the Phase II Rule in 2007, the Agency revised Special 

Condition 7 to reflect the now-applicable “Best Professional Judgment” standard. (R:148, 
                                                           
9 This compliance option is not in the 2014 Phase II Rule.  
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161-62) But, anticipating that U.S. EPA would eventually promulgate something similar to the 

suspended Phase II Rule, the Agency also mandated that MWGen resume the PIC study once the 

permit was reissued. (R:185-86; Hearing Tr. at 134) This language would eventually carry over 

into the final reissued permit, although with added details about the nature of the future studies. 

(R:696-97) 

C.  Illinois EPA Responds to the 2008 Hanlon Memo on 316(a) AEL Renewals 

Like many agencies operating delegated NPDES programs, the Illinois EPA regarded 

thermal AELs as one-time determinations (similar to the one-time heated-effluent 

demonstrations under Illinois law). And during the initial years after MWGen’s 2005 permit 

renewal application, the thermal effluent portions of the permit received relatively little 

discussion, with the Agency’s tentative draft permit acknowledging the continuation of the 

Thermal AEL and eliminating the thermal monitoring requirement that had existed in prior 

permits. (R:140) But in 2008, U.S. EPA issued a memo from the Director of its Office of 

Wastewater Management, James A. Hanlon, (the “Hanlon Memo”) indicating that it was no 

longer satisfied with the variation among the states in how they implemented and enforced 

CWA § 316(a)’s requirements. (R:1128) Most importantly, the Hanlon Memo opined that 

thermal AELs expire with each NPDES permit and thus had to be re-justified with each permit 

renewal. (R:1130) U.S. EPA directed state administrators to obtain as much information “as 

necessary” to demonstrate that the thermal AEL protected local ecology. (Id.) “Such information 

may include a description of any changes in facility operations, the waterbody, or the BIP since 

the time the [AEL] was originally granted.”  (Id.) 

Following the issuance of the Hanlon Memo in 2008, U.S. EPA Region V began 

pressuring the Illinois EPA to renew thermal AELs as part of each NPDES permit cycle. 
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For instance, in a separate review of an Illinois NPDES permit involving thermal discharges, 

Region V commented that an AEL “is renewed with the reissuance of each NPDES permit . . . .” 

(R:1009) 

The Illinois EPA viewed the 2008 Hanlon Memo as a “wake-up call,” and it would 

ultimately play a role in the Agency’s decision to add an AEL renewal requirement in the 

subsequent Subpart K rulemaking. (Hearing Tr. at 131) But it also had a more immediate effect 

on the Agency’s review of the Waukegan Station’s permit renewal application.10 The Agency 

consulted with the Illinois Department of Natural Resources (IDNR), learning that Lake 

Michigan’s aquatic community had gone through significant changes in the last three decades, 

but that these changes had non-industrial causes, particularly the effects of invasive species, like 

zebra mussels and water fleas. (R:618) The Agency also decided to require that the Thermal 

AEL be conditioned on the performance of future studies, the first time the Agency required such 

a condition in any renewed NPDES permit. (R:240, 245)  

Also, in 2012, the Agency requested that MWGen provide more information to justify the 

renewal of the Thermal AEL, including additional data about the current generating capacity of 

the Waukegan Station. (R:492) MWGen responded that in the decades since the historical 

thermal AEL studies were conducted, the Waukegan Station had decommissioned two of its four 

generating units, reducing its design flow rate by 37%, and its heat-rejection rate (the rate at 

                                                           
10 The U.S. EPA’s direction to Illinois EPA on the renewal of the Waukegan Station’s Thermal AEL was 
not limited to the 2008 Hanlon Memo. For instance, the U.S. EPA also specifically requested that an 
equation for determining facility heatload be included in the renewed permit, which Illinois EPA did. 
(R:622, 625, 686) The U.S. EPA also raised concerns about a trigger provision within Special Condition 7 
that would automatically apply the new Phase II Rules once those were issued. The U.S. EPA argued that 
an “automatic” modification of the permit would improperly circumvent the permit modification 
procedures that provide for public notice and comment. The Agency agreed to remove the provision. 
(R:622, 684) 
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which BTUs are discharged into the lake) by 39%.11 (R:239-40) This information resulted in the 

Agency modifying the draft NPDES Permit to reduce the flow rate of the Waukegan Station’s 

condensers, lowering them from 665 MGD to 589 MGD. (R:664, 688, 882) 

As part of its justification of the renewal of the Thermal AEL, MWGen provided a copy 

of the 1974 ComEd letter to USEPA that provided a summary of the evidence supporting its 

§ 316(a) Thermal AEL request. (R:241-43, 492-96) MWGen also reminded the Agency that, as 

summarized in the Board’s prior Waukegan Station Thermal AEL and heat-demonstration 

decisions, the findings of the extensive historical studies done in support of the Thermal AEL, 

which covered all relevant trophic levels of the receiving water’s aquatic community and also 

included a thermal plume study, showed “virtually no” harm from the Station’s discharge. 

(R:217-18) Indeed, by 2011, those studies probably overestimated the risks posed by the 

Waukegan Station because in the intervening years, two of the four generating units at the 

Waukegan Station had been shut down, reducing the plant’s generating capacity from 1016 MW 

to 742 MW. (R:205, 619, 880)  

MWGen also provided the Agency with a recent 2009 United States Geological Survey 

(“USGS”) study of prey fish populations in Lake Michigan. The authors of the study, which had 

sampled fish populations in the vicinity of the Waukegan Station discharge as well as other 

areas, attributed recent declines to non-industrial discharge factors, including poor fish 

recruitment, habitat loss, and predation. (R:222, 231) 

Based on all of this information, the Agency reasonably concluded that Waukegan 

Station would be even less likely to cause appreciable harm than it had been in 1978. 

(R:662; Hearing Tr. at 21)  

                                                           
11 MWGen also provided DMR data on the Agency’s request. (R:578) 
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D. The Agency Responds to the Draft NPDES Permit Comments from Petitioners 

During the permitting process, Illinois EPA received three sets of comments from the 

Petitioners. (R:472, 995, 1132) In these comments, the Petitioners asked that the permit renewal 

be denied until the Waukegan Station reduced impingement/entrainment mortality by converting 

to closed-cycle cooling. The Petitioners did not present any information about either the 

feasibility or costs of converting the Waukegan Station to closed-cycle cooling and did not 

advise how long such a conversion might take. Nor did the Petitioners ask the Agency to 

consider any intake control technologies besides closed-cycle cooling. 

Regarding the potential benefits of installing new cooling water intake control 

technologies, Petitioners merely submitted information about impingement/entrainment harms 

caused by power plants in Italy and submitted a 1979 study regarding impingement/entrainment 

mortality in the Great Lakes as a whole. (R:1134) Petitioners did not present any information 

about what ecological benefits would result from converting the Waukegan Station to closed-

cycle cooling. Nor did Petitioners provide any information indicating that any other intake 

control technologies were necessary at the Waukegan Station to satisfy the requirements of the 

Reissued Phase II Rule.  

 The Agency acted on multiple concerns raised by the Petitioners. When the Petitioners 

criticized an earlier version of the draft NPDES Permit for lacking a BPJ determination for the 

Waukegan Station’s Intake Structure in Special Condition 7. (R:185-86, 473, 1132) The Agency 

responded and modified the language to include a BPJ determination. (R:696-97) The Petitioners 

also objected that the Agency’s BTA finding was solely a carryover from past NPDES permits. 

(R:876, 998) The Agency clarified that instead of simply assuming that nothing had changed, it 
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had compared the results of historical studies to the results of recent studies performed as part of 

the first year of the 2005 PIC to support the BPJ finding. (R:666; Hearing Tr. at 129) 

In support of their comments on the draft NPDES Permit’s proposed renewal of the 

Thermal AEL, Petitioners attached the same 2009 USGS study of prey fish populations in 

Lake Michigan that MWGen had provided to the Agency to support the AEL’s renewal. 

(R:1043) Without any additional facts or other information, Petitioners contended that the 

lakewide fish population declines described in the 2009 USGS study supported a decision not to 

renew the Thermal AEL. They completely ignored the fact that the study’s authors had 

concluded that these declines were related to non-industrial causes. (R:222, 231-32) 

The Agency issued a fourth draft of the permit in February 2013. (R:251) It did not 

change the CWA § 316(a) or § 316(b) provisions. (R:264-65)  

Subsequently, by e-mail dated July 10, 2013, the Agency requested, and MWGen 

provided, additional information regarding the Waukegan Station Intake Structure. (R:511-12) 

MWGen’s response included a detailed description of the Intake Structure. It described the 

passage of cooling water through the intake canal, into the embayment, through two intakes 

(one for each of the two operating Units 7 and 8), and the fact that bar racks are located in front 

of traveling screens at each intake. (R:512) It went on to describe each component of the 

screenhouse (i.e., fixed trash bars, through-flow traveling screens, and a high-pressure wash-

water system); the screens configuration (#12 gauge wire with 3/8-inch openings); and the 

orientation of the traveling screens. (Id.) The Intake Structure description also included a detailed 

description of each of the pump systems for the still operational Units 7 and 8. (Id.)   

Following a public hearing (R:660), the Illinois EPA prepared a Responsiveness 

Summary addressing the public comments, which it forwarded along with a draft NPDES Permit 
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to U.S. EPA for comment. (R:594; 656-85) U.S. EPA responded with relatively minor 

suggestions, and notified the Agency that it would not object to permit issuance. (R:620) 

U.S. EPA’s letter added that the permit “provides the best professional judgment Best 

Technology Available determination for the cooling water intake structure as required by Clean 

Water Act § 316(b).” (R:622) The Agency reissued the final permit on March 25, 2015. (R:683) 

ARGUMENT 

I.  THE ILLINOIS EPA’S DECISION TO RENEW THE THERMAL AEL DOES 
NOT VIOLATE THE ACT OR BOARD REGULATIONS. 
 
A. The Agency Reasonably Concluded that MWGen’s Reduced Thermal 

Discharges did Not Constitute a “Material Change.” 
 
The Board’s April 2016 Order in this appeal granting in part and denying in part 

summary judgment relief applied the Subpart K renewal requirements to the Waukegan Station’s 

NPDES Permit. The Board found that Subpart K requires the Agency to determine whether 

“the nature of the thermal discharge has changed materially.” (Board Order at 12, emphasis 

added.) The Board’s interpretation of the Subpart K language gave meaning to the word 

“material,” consistent with the deliberate choice of this word in the drafting of Subpart K, 

see Newland v. Budget Rent–A–Car Sys., Inc., 319 Ill.App.3d 453, 456 (1st Dist. 2001) 

(“If possible, courts must give effect to every word, clause, and sentence and may not read a 

statute so as to render any part inoperative, superfluous, or insignificant.”), and was consistent 

with the commonsense observation that Subpart K was not intended to punish thermal 

dischargers for reducing the ecological impact of their discharge, see People v. Ill. Commerce 

Comm’n., 231 Ill.2d 370, 380 (Ill. 2008) (“In determining the plain meaning, we consider the 

regulation in its entirety, keeping in mind the subject it addresses and the apparent intent of the 

Commission in enacting it.”). By so interpreting the Subpart K AEL renewal requirements, the 
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Board has correctly rejected Petitioners’ previously advanced theory that any change—even if 

likely ecologically-beneficial—offends Subpart K’s renewal provisions. (See Pet’r’s Resp. Mot. 

S.J. at 27-28.) Interpreting Subpart K to bar renewal when any change in the thermal discharge 

occurs would impermissibly read the word “material” out of the Subpart K regulation.  

When, as here, the regulation does not provide a definition of the meaning of “material,” 

the term is given its “plain, ordinary, and popular meanings.” Valley Forge Ins. Co., v. Swiderski 

Electronics, Inc., 860 N.E.2d 307, 316 (Ill. 2006). To determine these meanings, courts look to 

their dictionary definitions. Id. In the context of the Subpart K regulations, the ordinary meaning 

of “material” would be “having real importance or great consequences” for purposes of 

determining whether the Thermal AEL should be renewed. Merriam-Webster, “material”, 

http://www.merriam-webster.com/dictionary/material. 

 The Agency reasonably concluded that the reduction in the Waukegan Station’s thermal-

loading rate since the Thermal AEL was originally granted did not constitute a “material change” 

because the reduced thermal output would have no negative effect on the local aquatic 

community. (Hearing Tr. at 21, 57, 117-18) Indeed, the Agency permit writer, Jaime Rabins, 

P.E., testified during the October 5, 2016 hearing in this matter that a reduction in thermal load 

would produce corresponding ecological benefits. (Id. at 21) What’s more, there is absolutely 

nothing in the permit record suggesting that a reduction in a generating station’s thermal loading 

capacity would cause appreciable harm to aquatic life. (Hearing Tr. At 124-25)  The Agency 

reasonably concluded that the nature of the Waukegan Station’s reduced thermal discharge was 

not a material change that prohibited the renewal of the Thermal AEL pursuant to Subpart K. 

 To date, the only argument the Environmental Groups have provided as to how the 

significantly reduced operations at Waukegan Station could have resulted in more ecological 
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impact than the “virtually no” impact the Board found in 1978 is a brief comment from their 

Motion for Summary Judgment: “[W]e don’t know if perhaps the lower volume of heated water 

means that the heated water is impacting more of the sensitive near-shore habitats than it was 

when the original studies were conducted more than 40 years ago.” (Pet’r’s Mot. S.J. at 28.) 

Petitioners’ pure speculation that a flow-rate reduction would cause a significant shift or change 

in the thermal plume’s location is insufficient to meet their burden to prove that the Agency 

wrongly determined there was no material change in the thermal discharge for purposes of the 

Thermal AEL’s renewal.  

 But even assuming that Petitioners’ unsupported contention warrants further 

consideration, it is refuted by the October 5, 2016 hearing testimony presented by the Illinois 

EPA. At the hearing, the Agency presented witness testimony by Darren LeCrone, P.E., the 

Manager of the Industrial Unit in the Water Pollution Controls Permit Section. (Hearing Tr. 

at 114). In his 24 years with the Agency, Mr. LeCrone has reviewed many such thermal plumes. 

(Id. at 114, 149) He credibly testified at hearing that the studies before the Board in 1978 would 

have advised the Board whether the plume was capable of shifting between areas of different 

thermal sensitivity, and whether appreciable harm could result. (Id. at 120-21) Mr. LeCrone’s 

testimony is consistent with the fact that the Board’s PCB 77-82, -83 decision specifically noted 

that “[l]ake currents parallel with the shore rapidly bend the plume either north or south” and that 

its size ranges seasonally from a theoretical minimum of 0.8 acres to a theoretical maximum of 

583 acres. (R:1116) 

Petitioners’ illogical theory, which they have resorted to for the first time at the summary 

judgment stage of this appeal and never raised in their comments during the permit-renewal 

process below, is without a shred of support in the permit record. Petitioners bear the evidentiary 
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burden in this proceeding (Board Order, at p. 9), yet can cite no evidence that (1) the current 

plume would impact a completely different, unstudied area of the receiving water than the 1978 

plume, with a higher heat load, was capable of impacting, (2) that there are any areas in the 

vicinity of the Waukegan Station that contain an aquatic community that is more thermally 

sensitive than the areas impacted by the 1978 plume, and (3) that the hypothetical thermally-

sensitive community would be appreciably harmed by a smaller (Hearing Tr. at 151-52) thermal 

plume containing 39% less heat than it did in 1978. The Petitioners were given opportunities at 

the permitting phase and at the Board’s hearing to present evidence supporting their case. 

They did not take those opportunities, and the rules do not allow them to pile speculation on top 

of speculation and then demand that the Agency look to a closed administrative record to 

disprove it.  

B. The Agency had Sufficient Information on Which to Reasonably Conclude 
that the Thermal AEL was Not Causing Appreciable Harm. 

 
Based on the information in the permit record, the Illinois EPA reasonably concluded that 

no appreciable harm to the aquatic community was being caused by the 1978 Thermal AEL. 

In reaching this conclusion, the Agency relied on several pieces of information submitted during 

the Waukegan Station NPDES permit renewal process: 

• The findings of the historical thermal studies adopted by the Board in PCB 77-82, 
and PCB 78-72,-73, which found that Waukegan Station (operating at the higher 
1978 heat-loading levels) had caused “virtually no” environmental impact, 
(R:2, 662; Hearing Tr. at 21, 117-18) and that the Zion Station, which discharged 
three times as much heat as Waukegan Station, caused only a negligible 1% local 
thermal mortality rate.12 (R:1-2) 

                                                           
12 Despite criticizing the 1978 Board studies as “decades-old,” the Petitioners have never argued, let alone 
shown, that the methodology employed by those studies is unreliable and did not contest the methodology 
during the NPDES permit renewal process. (Pet’r’s Mot. S.J., at 10; Pet’r’s Reply Mot. S.J, at 11). 
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• The opinion of the IDNR, based on local electrofishing studies, that aquatic 
declines in Lake Michigan were driven by invasive species and were not 
meaningfully related to industrial activity.13 (R:618; Hearing Tr. at 64, 127-28) 

• The U.S. EPA’s full review of the draft Waukegan Station NPDES Permit and its 
decision not to object to the renewal of the Thermal AEL, which the Agency 
reasonably interpreted to mean that the draft permit “[met] the requirements of the 
Clean Water Act.”14 (R:620; Hearing Tr. at 145-48)  

• MWGen’s PIC study, which indicated that the local aquatic community had not 
significantly changed since 1978, and continued to be dominated by invasive 
species, a problem that predated the AEL being granted. (R:1216; Hearing Tr. 
at 126-27)  

Agency staff also relied on the 2009 USGS study submitted by both MWGen and the 

Petitioners. (R:997, 1043) The study included contemporary Lake Michigan data collected in the 

vicinity of Waukegan, and its authors attributed the declines in prey fish biomass to more recent 

developments in poor fish recruitment, habitat loss, and predation. (R:222, 231-32) Reviewing 

the study, Illinois EPA staff concluded that the lakewide nature of the declines in the aquatic 

community indicated that the declines were not being caused by a single, industrial, source. 

(Hearing Tr. at 129-130) By contrast, there was no evidence in the record indicating that the 

Waukegan Station’s thermal effluent was affecting the aquatic community. (Hearing Tr. 

at 124-25) 

 The mere existence of declines in the Lake Michigan aquatic community, with no other 

indication that the Waukegan Station Thermal AEL is connected, and with affirmative data 

supporting the conclusion that there is no such connection, does not support a finding of 

“appreciable harm” in the context of a thermal AEL renewal. Subpart K asks specifically 

                                                           
13 See in re Aurora Energy, LLC, 2004 WL 3214470, at *6 (Env. Appeals Bd. Sept. 15, 2004) (affirming 
thermal AEL where Regional Administrator, applying 40 C.F.R. § 125.73(c)(1), declined to require 
permittee to conduct new aquatic studies because “the discharge has been occurring for over 50 years 
with no adverse impact on [the BIP]” and because the USEPA had reviewed information from the Alaska 
Department of Fish and Game.) 
14 The Agency also sent a copy of the draft permit to the U.S. Fish & Wildlife Service, inviting them to 
reply if they objected. (R:169) The Service did not respond. 
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whether the thermal AEL “granted by the Board has caused appreciable harm,” not whether there 

is harm caused by other factors. 35 Ill. Adm. Code 106.1180(d). Indeed, the Board’s order 

creating the Thermal AEL here notes that it was granted at a time of disruption in the aquatic 

community unrelated to thermal discharges. (R:2, “[W]hile some changes in the relative 

abundance of various kinds of fish have been noted, these changes are more attributable to 

competition among the species than to thermal changes . . . .”). The recent lakewide declines in 

Lake Michigan did not bar the Agency from renewing Waukegan Station’s Thermal AEL, 

particularly when the evidence showed that the declines had no connection to the Thermal AEL. 

C.  The Agency’s Renewal of the Thermal AEL Complied with Subpart K. 

 The Illinois EPA decision to renew the Waukegan Station’s Thermal AEL did not violate 

the requirements of Subpart K. The Agency was given sufficient information to compare the 

nature of Waukegan Station’s thermal effluent in 1978 to the current discharge. See 35 Ill. Adm. 

Code 106.1180(b). (Hearing Tr. at 118) This information included the description of the data 

relied on by the Board in 1978, as provided in the Board’s 1978 Order, and more recent daily 

monitoring reports, both of which the Agency relied on. (R:578; Hearing Tr. at 58, 82) Agency 

staff also utilized data from MWGen’s actual operation experience during the permit term—both 

the PIC study indicating overall stability in the local aquatic community and the 2009 USGS 

study compiling data from Waukegan and other parts of the lake. See 35 Ill. Adm. Code 

106.1180(c). (Hearing Tr. at 23, 25-27, 82)  

 Because nothing in the record contradicts the data that the Agency relied on, the 

Petitioners simply argue that the information provided was insufficient. But, the demonstration 

requirement under CWA § 316(a) is not a constant, instead it varies from site to site. 

In re Seabrook Station NPDES Permit, 1977 WL 22370, at *11; U.S. EPA Report, 

Attachment B, at 16. As the U.S. EPA explained in the Preamble to Section 125.72 of the 
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§ 316(a) regulations, extensive proof of the lack of appreciable harm will typically only be 

required where other evidence shows “that circumstances have changed, that the initial variance 

may have changed, that the initial variance may have been improperly granted, or that some 

adjustment in the terms of the initial variance may be warranted.” 44 Fed. Reg. at 32854. For 

instance, in reviewing a thermal AEL renewal for a generating station in Massachusetts, the 

application received heightened scrutiny from regulators because in the years after the AEL was 

granted, a biologist had completed studies showing that the thermal discharges had caused 

“a dramatic decline in the health of [local] fish populations . . . .” USEPA Region I, 

CWA NPDES Permitting Determinations for Brayton Point Station’s Thermal Discharge and 

Cooling Water Intake, Chapter 3, pp. 3-4 (July 22, 2002).15  

 But the Waukegan Station is at the opposite end of the spectrum. Its thermal discharges 

have decreased 39% since the Thermal AEL was granted in 1978, and there was absolutely no 

scientific data before the Agency indicating that the Thermal AEL was causing appreciable harm 

to the aquatic community. Indeed, the information received by the Agency from various sources 

as part of the Waukegan Station NPDES permit renewal process indicated that the 1978 Board 

findings were still representative. The data reviewed by the Agency was more than adequate to 

justify renewal where there was no evidence of appreciable harm. 

D. MWGen and the Waukegan Station’s Previous Owner, ComEd, Complied 
with All Conditions in PCB 77-82 

 
 PCB 77-82 does not explicitly condition the Waukegan Station Thermal AEL on the 

performance of future thermal studies. In its Order on summary judgment, the Board noted 

ComEd’s promise to continue studying thermal discharges as a reason for granting the Thermal 

AEL. (R:2; Board Order at 5) The Petitioners’ questioning at the October 5, 2016 Hearing 

                                                           
15 https://www3.epa.gov/region1/npdes/braytonpoint/pdfs/BRAYTONchapter3.PDF 
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indicates that they took this reference to ComEd’s promise as encouragement to pursue another 

fact-specific argument that they never raised to the Agency in their comments on the draft 

Waukegan Station permit. (Hearing Tr. at 29-30) As a result, the Agency did not include 

historical documents relevant to the history of the “ComEd promise” in the permit record. It was 

not anticipated that Petitioners’ would contend, without proof, that ComEd did not conduct any 

additional studies pursuant to that promise.16   

 MWGen cannot, and should not lawfully be required to, remain silent when Petitioners 

are belatedly raising a factual contention that is patently false. This appeal should not be decided 

on innuendo or “red herring” arguments raised by Petitioners. If the Board is going to consider 

untimely claims about what did or did not happen in the aftermath of the Board’s 1978 Order, 

then it should allow the truth about those facts to be heard.  

The truth is that the Waukegan Station’s permitting history shows that ComEd performed 

the studies discussed in PCB 77-82. The context of the Board’s statement in PCB 77-82 is key: 

The Board was reviewing thermal relief for both the Waukegan Station and the much larger Zion 

Station in a combined proceeding.17 Both the Board and the USEPA (which conducted its own 

thermal AEL proceeding for the two stations) were much more concerned with the upstream, 

larger thermal discharge from the Zion Station. Indeed, USEPA had explicitly conditioned the 

AELs on the performance of thermal studies at Zion, and did not require studies at Waukegan, 

which had a longer operating history. The permit condition is shown both in Waukegan Station’s 

modified 1978 permit (then issued by USEPA), and the Station’s renewed 1979 permit which 

                                                           
16 At all ends, Petitioners present no affirmative evidence that the Zion studies were not performed, and so 
cannot meet their evidentiary burden for their stalking-horse argument. Although one permit writer 
testified that he did not know whether the studies were performed, this, with no other foundation about 
efforts to find the studies or past permits referencing the studies, has no evidentiary weight. (See Hearing 
Tr. at 29-30) 
17 Zion Station’s design heat-rejection capacity was 17.33x109 BTU/hr. Waukegan Station’s was only 
5.301 x 109 BTU/hr. (R:1)  
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expressly stated that these additional monitoring studies were to be performed solely at Zion.18 

NPDES Permit IL0002259, p. 19 (Jan. 20, 1978), a copy of which is included as Attachment G); 

NPDES Permit ILL0002259, p. 24 (Mar. 18, 1979), a copy of which is included as 

Attachment H). This is why PCB 77-82 says that ComEd would “continue” performing studies; 

ComEd was already conducting the Zion studies required by the U.S. EPA. (R:2) 

 MWGen has been unable to find copies of the studies conducted at the Zion Station, and 

they may no longer exist. The Zion Station was decommissioned by ComEd in 1998, was never 

owned by MWGen and hence, no Zion Station historical files likely would have been transferred 

to MWGen as part of its 1999 purchase of Waukegan Station. There is, however, persuasive 

evidence that the studies were performed and did not identify any reason or basis to modify the 

Waukegan Station Thermal AEL. A copy of Waukegan Station’s subsequent NPDES Permit, 

issued in 1985 after the expiration of the 1979 NPDES Permit that contained the additional-

studies requirement, explicitly notes that “[n]o additional monitoring or modification is now 

being required for reissuance of this NPDES permit.” See NPDES Permit No. IL0002259, p. 8 

(Oct. 24, 1985), a copy of which is included as Attachment J. 

Because the performance of the Zion thermal studies had been a strict condition in prior 

permits, the requirement would not have been removed from the subsequent 1985 Waukegan 

NPDES Permit without the studies being completed. Similarly, if the Zion studies had shown 

adverse environmental impacts, there would have been either modifications required to the 

Thermal AEL or additional studies at the Waukegan Station. This information strongly suggests 

                                                           
18 See Letter from USEPA Region V to ComEd (Jan 20, 1978) (Attachment I). The letter attached copies 
of the Zion and Waukegan Stations’ NPDES permits that had been revised to reflect the new Thermal 
AEL, and reminded ComEd that “[c]onducting the [monitoring] program at Zion is a condition of the 
§316(a) alternative thermal limitations granted for the Zion and Waukegan Stations on June 30, 1977). 
(Id. at 5) 
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that the ComEd promise to perform additional studies was fulfilled and did not warrant any 

further action regarding the Waukegan Station Thermal AEL. 

E. The Retroactive Application of Subpart K to the Waukegan Station Permit 
Renewal is Contrary to Illinois Law and Violates Due Process 

 
1.  Subpart K was never intended to apply to previously filed permit 

applications. 
 
In its decision on the parties’ summary judgment motions, the Board concluded that 

applying a new regulation to a permit renewal application that predated the regulation’s effective 

date is per se prospective provided the regulation is effective before the permit is issued. 

(Board Order at 11.) Although MWGen maintains that even under the requirements of 

Subpart K, the Illinois EPA had sufficient information in the permit record on which to 

reasonably conclude that the Thermal AEL should be renewed, MWGen respectfully submits 

that the Board’s finding on the applicability of the new Subpart K regulations to the renewal of 

the Thermal AEL is contrary to the express terms of Subpart K’s renewal provisions and 

contrary to Illinois law regarding the retroactive application of laws. Under the regulations and 

practice in place through almost the entire permit renewal process, the Agency was obligated to 

include the Thermal AEL in the renewed permit, and the permit should be upheld for complying 

with those pre-Subpart K regulations.  

The Subpart K regulation created a new requirement that thermal AELs—previously an 

automatic inclusion in renewed permits—be re-justified with each permit cycle. It also generally 

describes the type of information that a permittee is to include with the NPDES permit renewal 

application. 35 Ill. Adm. Code 106.1180(b). By the time Subpart K was enacted in 2014, the 

Waukegan Station draft renewed NPDES Permit had been through the public notice and 

comment periods required under the Illinois NPDES regulations. Neither the NPDES nor 

Subpart K regulations gave MWGen the right to suspend the NPDES permitting process and to 

Electronic Filing - Received, Clerk's Office :  11/14/2016 



30 
 

file a new NPDES permit renewal application that addressed Subpart K’s new thermal AEL 

renewal requirement. There is nothing in the language of Subpart K or in the Board’s Opinion 

adopting Subpart K that addressed how already-pending NPDES permit renewals were to be 

addressed, particularly those as advanced as the Waukegan Station’s where all that remained in 

the NPDES permit renewal process was for the Agency to issue the permit. MWGen had no 

notice nor any opportunity under the Subpart K regulations to file a new permit renewal 

application that specifically addressed the new Subpart K renewal requirements. Taken together, 

the Subpart K AEL permit renewal application requirements, Subpart K’s silence on pending 

AEL renewals at the time of adoption, and the Board’s NPDES appeals rule that limits its review 

to information in the permit record at the time of the permit’s issuance, show that Subpart K was 

not intended to apply to the pending Waukegan Station NPDES permit renewal. Accordingly, 

while the information contained in this permit record clearly supported the renewal of the 

Waukegan Station Thermal AEL, the Board should not determine this issue by applying the 

requirements of Subpart K. 

2.  Applying Subpart K to the Waukegan Station permit is retroactive, 
even though the final permit was issued after Subpart K’s effective 
date.  

 
In making its decision to apply the Subpart K regulations here, the Board notes that 

whether Subpart K is a procedural rule or a substantive one does not matter, because it was the 

rule in effect on the day the final permit was issued. (Board Order at 10-11.) But the Board needs 

to consider the unfair and prejudicial result the application of Subpart K could bring in this case: 

If Subpart K’s renewal application requirements are applied to a permit renewal application filed 

more than eight years before the rule was proposed and went into effect, this cannot be 

accurately characterized as a “prospective” application of the regulation. And this is why in 
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similar cases where pending applications were subjected to new regulations, courts have 

repeatedly prohibited this as impermissibly retroactive. 

For instance, in National Mining Association v. Department of Labor, the D.C. Circuit 

Court confronted regulations issued by the Secretary of Labor that had changed the rules 

governing applications for benefits under the Black Lung Benefits Act. 292 F.3d 849 (D.C. Cir. 

2002). The court held that: “If a new regulation is substantively inconsistent with a prior 

regulation [or] prior agency practice . . . it is retroactive as applied to pending claims.” Id. at 860. 

The National Mining Court prohibited the application of a regulation that would look to worker’s 

compensation payments as an offset for black lung payments as  “impermissibly retroactive” 

because the Secretary of Labor had “appl[ied] the new regulations to claims that were already 

pending when the new regulation took effect.” Id. at 866. The court found the same fault in 

applying several other portions of the regulation to pending claims, even though the regulations 

had been in effect at the time the claims were decided. Id. at 864 (“We find that the rule is 

retroactive as applied to pending cases, because it changes the legal landscape in a way that is 

likely to affect liability determinations.”); id. at 867 (“[W]e hold that it would be retroactive to 

apply the [new] definitions to any claims other than those filed on or after the regulations’ 

effective date.”). Similarly, in Boston Edison Co. v. Federal Power Commission, 557 F.2d 845 

(D.C. Cir. 1977), the D.C. Circuit rejected the application of a newly-created rate-increase 

standard to a rate-increase petition that had been filed before the standard went into effect. Id. at 

847, 849; see also Pine Tree Med. Assoc. v. Sec’y Health and Human Servs., 127 F.3d 118, 122 

(1st Cir. 1997) (upholding application of newly created regulations that were strictly procedural). 

The General Motors decision cited by the Board in its summary judgment order is not 

contrary to these rulings. (Board Order at 11, citing General Motors Corp. v. U.S., 496 U.S. 530 

Electronic Filing - Received, Clerk's Office :  11/14/2016 



32 
 

(1990).) That decision does not discuss retroactivity, or cite to any of the controlling precedents 

in that area. General Motors focused on an opposite situation from the one here. In General 

Motors, the permittee asked to be governed under the new regulations, rather than the ones that 

had existed during most of their prior operations. Therefore, concerns of lack of fair notice or 

procedural unfairness caused by the retroactive application of the new regulations were absent. 

Id. at 540. Because MWGen does object to the application of the Subpart K regulations, the 

Board’s reliance on General Motors is misplaced and should be reconsidered. 

3. Subpart K is a substantive rule because it imposes an entirely new 
legal requirement on permittees holding Thermal AELs. 

 
 In its Order on summary judgment, the Board appears to agree that Landgraf v. USI Film 

Products, 511 U.S. 224, 263-64 (1994), bars the retroactive enforcement of a substantive 

regulation, particularly when the regulation does not explicitly call for retroactive application. 

(Board Order at 11.) The Board, however, concluded that that Subpart K was purely procedural 

in nature, insisting that the rule did not “impose new duties.” (Id.)  

But Subpart K goes well beyond being a mere procedural regulation “governing the 

proper format or preparation of applications.” See Pine Tree Med. Assoc., 127 F.3d at 122. 

Nor did the Board treat it as a purely procedural change: In the rulemaking for Subpart K, the 

Board held public hearings and requested a study from the Department of Commerce and 

Economic Opportunity, stating that it was obligated to do so under 415 ILCS 5/27(b). See in re 

Procedural Rules for Alternative Thermal Effluent Limitations Under Section 316(a), R2013-20 

(July 18, 2013). Section 27(b) of the Act is, by its express terms, a provision that applies to 

substantive rules, and not “rules . . . relating to administrative procedures within the Agency or 

the Board, or amendment to the existing rules not relating to administrative procedures within 

the Agency Board . . . .” Id.  
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Subpart K, as applied to permittees who already have a thermal AEL and are seeking to 

continue it, is a new requirement that had previously been absent from Illinois administrative law 

and practice. The Board’s Order insists otherwise and quotes a statement from the Agency’s 

briefing that: “The Subpart K rules were adopted to provide ‘specific procedural rules covering 

proceedings to obtain relief under CWA Section 316(a).’” (Board Order at 11.)  

This statement is true of Subpart K only in a general sense: The rule focuses primarily on 

establishing procedures for the creation of new AELs. And the Agency was correct to say that in 

that respect, the rules were purely procedural: Before Subpart K, permittees had followed a 

different set of procedures to obtain an identical form of relief—a new thermal AEL. 

(See Statement of Reasons, Attachment A, at 5-6.) But by creating a new requirement in Section 

106.1180 for the renewal of thermal AELs (for which there had been no prior rules either) the 

rule was creating both substantive requirements that had to be satisfied to renew an AEL and a 

process for doing so that had not existed previously. That new requirement was substantive and 

cannot be applied retroactively under Landgraf. 

The Board’s Order appears to reject the premise that Section 106.1180 imposed a new 

requirement, insisting that because federal § 316(a) regulations in existence at the time MWGen 

applied for permit renewal generally discussed the renewal of AELs, the application of Subpart 

K retroactively would be of little significance. (Board Order at 11, n.19.) But this is mistaken on 

two counts. First, the federal § 316(a) regulations did not affirmatively require a permittee to 

include any supporting information in its permit renewal application. The federal § 316(a) 

regulations solely and simply advised a permittee to be prepared to “justify” the AEL’s renewal 

with the submission of additional information if requested by the U.S. EPA. In contrast, the 
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Illinois Subpart K regulation does affirmatively require a permittee to include information 

supporting the renewal of its AEL with its permit application.  

Second, the Waukegan NPDES permit in this case was a creation of the Agency, 

applying state law and regulations that the Board, not the U.S. EPA, adopted. See Granite City 

Div. of Nat’l Steel Co. v. Pollution Control Bd., 613 N.E.2d 719, 729 (Ill. 1993) 

(“[A]n administrative agency is a creature of statute, any power or authority claimed by it must 

find its source within the provisions of the statute by which it is created.”); Citizen Alert Reg. v. 

U.S. EPA, 259 F.Supp.2d 9, 18 (D.D.C. 2003) (“After EPA [delegates NPDES administration to 

a state], the responsibility for issuing permits and for monitoring the use of those permits lies 

with the state, not with the federal government.”). To the extent that 40 C.F.R. § 125.72 (2004) 

mandates the renewal of AELs with every permit cycle19 that mandate did not carry over into the 

state regulations, and so was not enforceable by the Agency, which is specifically tasked with 

“administer[ing], in accord with Title X of this Act, such permit and certification systems as may 

be established by this Act or by regulations adopted thereunder.” 415 ILCS 5/4(g). 

The lack of an applicable renewal requirement in state or federal law at the time MWGen 

applied in 2005 to renew the Waukegan Station permit is shown by both Agency and Board 

practice in the years following the delegation of the NPDES program to Illinois. MWGen noted 

in its initial briefing that it was unaware of a single AEL renewal application in the history of the 

pre-Subpart K NPDES program in Illinois. (MWGEN Reply Mot. S.J., at 13.) Neither the 

Petitioners nor the Agency contradicted this statement. AELs were not renewed because Illinois 

chose to base its approach to the § 316(a) regulations on the one-time heated-effluent 

demonstration regulations that pre-dated the NDPES program. (Agency Application, 

                                                           
19 Many states with delegated NPDES programs reached the opposite conclusion prior to the 
issuance of the Hanlon Memo (See Review of Water Quality Standards, Attachment B, at 6-7.) 
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Attachment C, at 27) U.S. EPA did not object to this approach at the time the program was 

delegated. (See MWGen’s Mot. S.J. at 8.) There is no evidence of any federal or state regulation 

that required the Agency to formally renew AELs prior to the creation of Subpart K. 

4. Even if Subpart K were a purely procedural rule, its application here 
would be impermissible as a violation of due process. 

 
 The Board’s Order ends its retroactivity analysis upon concluding that Subpart K was a 

procedural regulation. (Board Order at 11.) But even procedural rules can be invalid if they 

deprive parties of due process. Cartwright v. Civil Serv. Comm’n, 80 Ill.App.3d 787 

(1st Dist. 1980), identifies four factors that determine invalid retroactive application: Whether 

the case is one of first impression, whether the regulation represents an abrupt departure from 

well-established practice, the extent of reliance by the regulated party, and the degree of burden 

imposed. Id. at 791-92; see also Hogan v. Bleeker, 193 N.E.2d 844, 848 (Ill. 1963) (“[E]ven 

procedural or remedial statutes are not construed retroactively where to do so would deprive one 

of a vested property right.”). 

 Illinois courts have consistently found that where a procedural change, even one that took 

effect before final agency action, will result in significant burdens to the regulated party, then the 

change is impermissible. This holding appears often in challenges to zoning ordinances, where 

the effect of the new rule would be to make the developer’s intended use (a use that would be 

allowed under the regulations in effect at the time she applied for the building permit) 

impossible. See 1350 Lake Shore Assocs. v. Healey, 861 N.E.2d 944, 950 (Ill. 2006) (“[W]here 

there has been a substantial change of position, expenditures or incurrence of obligations made in 

good faith by an innocent party under a building permit or in reliance upon the probability of its 

issuance, such party has a vested property right.”) (quoting People ex rel. Skokie Town House 

Builders, Inc. v. Vill. of Morton Grove, 157 N.E.2d 33, 37 (Ill. 1959)).  
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 MWGen has a vested property interest in the inclusion of the Thermal AEL in its 

renewed permit. The burdens Waukegan Station faces if forced to comply with the general 

thermal water quality standards from 35 Ill. Adm. Code 302.507—the remedy demanded by the 

Petitioners—are severe. Even with the significant reductions in output since 1978, the Station 

discharges at temperatures well above the general standards. (R:42) Even if the Waukegan 

Station could meet these standards by converting to closed-cycle cooling, which is not 

economically feasible, this project would take up to ten years to complete, and the Waukegan 

Station would have to cease operations during that time. This is an unreasonable burden that 

would bar retroactive application of Subpart K. 

 The remaining Cartwright factors also apply. This was a case of first impression: Illinois 

environmental regulations had never before required the renewal of thermal AELs. And the 

Board is proposing to make an abrupt departure from that prior practice. The Board gave no 

warning of this change in the text of Subpart K, which provides no instruction to permittees that 

had already completed their NPDES permit renewal process and were awaiting the issuance of 

their renewed AEL. The rulemaking commentary for Subpart K was also silent on this question. 

Permittees would reasonably interpret this to mean that the rule is not intended to apply to 

pending permit applications; to read it as requiring the permittee to reapply and start the 

permitting process from square one would be an unlikely and unjust interpretation of the rule. 

Indeed, the Board’s summary judgment Order sheds no light on how Subpart K renewals for 

long-pending applications were supposed to work. The Board is stuck with the same lack of 

guidance that permittees were, because this rule gives every indication that it was not meant to 

govern already-filed permit renewal applications.  
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 Furthermore, finding an undisclosed retroactive effect in Subpart K would mean that the 

Subpart K rulemaking proceeding, R13-20, violated the Illinois Administrative Procedures Act’s 

notice requirement, by failing to properly inform participants of the issues at stake in the 

rulemaking. See 5 ILCS 100/5-40(b)(3) (stating that first notice for new regulations must include 

“[a] complete description of the subjects and issues involved”). And even setting aside the 

statutory notice requirements, the Board would depart from standards of basic fairness by 

unearthing and applying a latent retroactivity provision in Subpart K: “An agency may be bound 

by its own established custom and practice as well as by its formal regulations. The [agency] 

may not deviate from such prior rules of decision on the applicability of a fundamental directive 

without announcing in advance its change in policy. . . . ” Ill. Bell Telephone Co. v. Allphin, 419 

N.E.2d 1188, 1198 (1st Dist. 1981)20 (quoting Briscoe v. Kusper, 435 F.2d 1046, 1055 

(7th Cir. 1970)). For decades, Illinois Thermal AELs were not required to be renewed, and were 

automatically applied to renewed NPDES permits. While the Board has the power to end that 

practice, it cannot do so without giving prior notice to permittees that would be caught 

midstream.  

 Turning to the last Cartwright factor, the Waukegan Station materially relied on the 

continued application of the pre-Subpart K rules during the permit phase: The Petitioners now 

insist that the permit be revoked because MWGen’s demonstrations justifying renewal fell short 

of Subpart K’s requirements.  That argument was never raised before the Agency issued the 

permit. If MWGen had known that Subpart K governed, it could have provided significantly 

more documentation about the nature of the thermal discharge and its effect (or lack thereof) on 

the local aquatic community. It also could have requested more time from the Agency to collect 

additional site-specific data to support the Thermal AEL’s renewal. MWGen should not be 
                                                           
20 Affirmed by 93 Ill.2d 241, 245 (1982). 
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prejudiced on appeal by a reasonable reliance on PCB 77-82 during the notice and comment 

portion of the permitting process, where no regulation called the continued viability of that 

Board Order (and the Thermal AEL it established) into question either before or after the end of 

the comments period. 

 In sum, Subpart K cannot be used to impose a new requirement on applications that were 

filed years before the Subpart K regulations were proposed and enacted. Such an act would be 

retroactive, and inconsistent with the regulation’s silence on retroactivity. Furthermore, as 

applied to the Waukegan Station, it would violate due process because of the lack of notice and 

significant burdens imposed. Subpart K should not be applied retroactively and the Agency’s 

inclusion of the AEL in the renewed permit should be upheld as a proper application of the 

Board’s Order in PCB 77-82. 

II. THE ILLINOIS EPA’S DECISION THAT THE WAUKEGAN STATION’S 
COOLING WATER INTAKE STRUCTURE SATISFIED INTERIM BTA DOES 
NOT VIOLATE THE ACT OR BOARD REGULATIONS 

 
 A. The Agency Reasonably Concluded that Interim BTA was Satisfied. 
 
 Based on the evidence in the record and the purposes of the Reissued Phase II Rule, the 

Agency reasonably concluded that the Waukegan Station should not be required to install new 

cooling water intake structure control technologies on an interim basis before the completion of 

the Reissued Phase II Rule’s full BTA studies and applicable standards. The permit record 

evidence showed that in 2005 the Waukegan Station’s Intake Structure impinged mostly (97%) 

low-value, invasive, species, just as it had in 1978, when the structure was found to meet the 

BTA standard. (R:1213, 1231) The record also showed that because the plant used 37% less 

water than it had in 1978, its intake velocity had also decreased. (Hearing Tr. at 100) So, even 
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from the start of its interim BTA review, the Agency had no evidence of a problem that new 

technology was needed to address. 

 Further, in reviewing interim BTA, the Agency received expert opinions that, in the 

absence of full BTA studies, it would not be able to identify technologies that “are relatively 

easy to implement, do not result in significant increases in costs, and are not permanent changes 

or preclude future decision-making.” (See Palo Seco Decision Document, Attachment D, at 37.) 

MWGen’s technical consultant, EA, which had extensive experience evaluating Intake 

Structures, concluded that there was no evidence available to MWGen or the Agency that 

indicated significant ecological benefits would result from the installation of additional 

technology, and that the last potential source of that data, a full BTA survey, would take multiple 

years to complete. (R:1212-1213) The U.S. EPA also weighed in, advising the Agency that the 

final Waukegan Station permit “provides the best professional judgment Best Technology 

Available determination for the cooling water intake structure as required by CWA § 316(b).” 

(R:622; Hearing Tr. at 147) 

 Finally, during the permitting process, no participant asked the Agency to review any 

candidate interim BTA technologies, nor provided any evidence that such interim BTA 

technologies could be successfully applied to the Waukegan Station without the risk that they 

would be rendered worthless when the future full BTA strategy for the Intake Structure was 

implemented. The Petitioners advocated exclusively for a conversion to closed-cycle cooling, 

and provided none of the information on land availability,21 cost, installation time, or ecological 

benefits that would be necessary for an interim BTA review of that technology.  

                                                           
21 USEPA estimates that 25% of existing facilities do not even have the acreage necessary for the 
conversion to closed-cycle cooling. 79 Fed. Reg. 48300, 48341 (Aug. 15, 2014). 
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Moreover, for a plant with no pre-existing cooling towers, a conversion to closed-cycle 

cooling would cost tens of millions of dollars, if not more. And, the installation would take the 

better part of a decade. See 76 Fed Reg. 22174, 22206 (Apr. 20, 2011) (estimating 10 years for 

coal-fired stations conversions to closed-cycle cooling). This is why the Reissued Phase II rule 

lists closed-cycle cooling as one of the technologies to consider after full BTA studies are 

completed. See 40 C.F.R. § 125.94(c)(1).22 Against this regulatory backdrop, and in the absence 

of any supporting evidence from the Petitioners indicating why closed-cycle cooling should be 

considered under the interim BTA standard, the Agency was not required to provide an extended 

discussion of why it would not require installation of a closed-cycle system that obviously did 

not meet that standard. 

 Unlike full BTA, the regulations for interim BTA do not provide extensive guidelines and 

procedures for regulators to follow. But even operating without the benefit of specific guidance, 

the Agency reached a permitting decision that was similar to and consistent with the independent 

work of other agencies. For instance, in evaluating a cooling water intake structure in Gary, 

Indiana, IDEM was confronted with similar information, and reached the same result. 

(See IDEM Excerpt, Attachment E at 118.) Like MWGen, the Indiana permittee had provided 

evidence that there “have been neither material changes to the existing [intake structure] nor any 

change in . . . operations that would result in the need for additional intake flow.” On that 

information, IDEM found that the existing structure met interim BTA, and conditioned the 

permit on the initiation of full BTA studies and the proper maintenance and operation of the 

                                                           
22 During the hearing in this appeal, the Illinois EPA permit writer Jaime Rabins testified that closed-cycle 
cooling would “fall within the meaning of interim BTA,” despite being listed as a full BTA technology in 
40 C.F.R. § 125.94(c)(1). (Hearing Tr. at 83) This means only that interim BTA’s broad “best 
professional judgment” standard does not exclude any technology automatically, while the Revised 
Phase II Rule specifies particular full BTA technologies at 40 C.F.R. § 125.94(c)(1)-(6). (Hearing Tr. 
at 83-84, “Interim BTA is a requirement under the new 2014 [Phase II] rule. And it’s based on best 
professional judgment. BTA has specific requirements under the new rule.”).  
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existing structure, (Id. at pp. 118-19,) the same conditions imposed by the Agency here. 

(R:696-97, 700) 

A Preliminary Decision by the Executive Director of the Texas Commission on 

Environmental Quality also reached the same result. That decision found that “the existing 

permit requirements to operate and maintain the cooling water intake structure” satisfied the 

interim BTA requirement, and advised the permittee to begin full BTA studies. (Preliminary 

Decision Excerpt, Attachment F, at 25) 

Fundamentally, both the Agency and other regulators attempting to apply the Reissued 

Phase II Rule’s interim BTA standard were confronted with the same conceptual problem that 

MWGen’s technical consultant, EA, faced in 2005. The full BTA studies inform the selection of 

BTA, but they take years to complete. (Board Order at 14.) Without the studies, or comparable 

outside information, it is nearly impossible to determine which new technology will maximize 

cost effectiveness, or if new technology is even necessary. As EA explained:  

Depending on results from the [“full BTA” studies] potential 
compliance strategies may be modified. For example, technologies 
or operational measures may only be necessary during specific 
months . . . . Furthermore, if the biological benefits associated with 
impingement mortality and entrainment reductions are determined 
to be minimal, Midwest Generation retains the option of requesting 
a site-specific [BTA finding that there are no cost-effective 
modifications that could be required under CWA § 316(b).]   
 

(R:1213)  

The interim BTA standard is not the keystone of the 2014 Phase II Rule—it did not 

appear in the proposed rule, 76 Fed. Reg. at 22173, and after adding it to the final rule, it appears 

that the U.S. EPA did not evaluate the potential compliance costs that would come from adopting 

the standard, see 79 Fed. Reg. at 48303-04. Thus, in creating the standard, U.S. EPA likely did 

not have specific technologies in mind, but simply wanted to give regulators an opportunity in 
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appropriate cases to require easily implemented, effective and cost-efficient interim technologies 

if found. (Similarly, the interim BTA regulation also clarifies that regulators may include 

conditions requiring initiation of full BTA studies, if they so choose. 40 C.F.R. § 125.98(b)(6).) 

The similar decisions of USEPA Region II and regulators in Texas and Indiana—each 

concluding that the respective permittee’s existing cooling water intake structure met interim 

BTA—indicate that few, if any, cases are appropriate for requiring additional changes to meet 

this standard. The Agency’s finding that the existing intake structure at the Waukegan Station 

met interim BTA was a reasonable response to the information it received and a proper 

application of the 2014 Phase II Rule. 

III.  THE PETITIONERS DID NOT HAVE STANDING TO BRING THIS PETITION 
BEFORE THE BOARD. 

 
 Illinois law bars third parties from raising issues on appeal that they never presented to 

the Agency. 415 ILCS 5/40(e)(2). The Board does not disagree with MWGen’s observations that 

the Petitioners made no mention of either the Subpart K or the 2014 Phase II Rule during the 

permitting process and that they now challenge Waukegan Station’s permit as being in violation 

of those rules. (Board Order at 8-9.) In its the summary judgment decision, the Board states that 

a liberal interpretation of Section 40(e)(2) of the Act would find that the Petitioners secured 

standing on appeal by raising general concerns about thermal effluent and 

impingement/entrainment during the permitting phase. (Id.) But broad interpretations should not 

work to frustrate the purpose of Section 40(e)(2), which is intended to discourage permit 

participants from withholding their strongest case in order to create better chances for themselves 

on appeal. Here the Petitioners attempt to exploit opportunities created by their earlier silence: 

They insist that the Agency failed to formally state that the Waukegan Station’s Intake Structure 

met “interim BTA,” even though they never raised arguments concerning that standard during 
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the permitting process, and the administrative record would no doubt contain more discussion of 

that subject if they had. (See Pet’r’s Prehearing Comments, at 4.) Similarly, they insist that the 

Agency failed to document Waukegan Station’s compliance with Subpart K, yet did not discuss 

those regulations below. (Id.) Allowing participants in permit proceedings to preserve their right 

to appeal the permit based on only a very general and superficial discussion of permit issues will 

simply encourage future blindsides to issued permits. This will deny the Agency the opportunity 

to consider those issues or to supplement the permit record with relevant, responsive information 

to defend its actions. The Board’s overly lenient interpretation of the permit appeal rules on 

standing will also harm the quality of the permit issuance process below by encouraging 

commenters to raise only general, scattershot objections to the inclusion of certain permit 

conditions. This will serve only to leave the Agency wondering how it can properly consider and 

respond to objections that only come into focus on appeal. (An appeal looking to a permit record 

containing merely the Agency’s best guess at which documents will inform the Board’s review.) 

Additionally, the Petitioners’ appeal petition violates the plain text of Section 40(e)(2)(A) 

of the Act: “A petitioner shall include the following within [the appeal petition]: a demonstration 

that the petitioner raised the issues contained within the petition during the public notice period 

or during the public hearing on the NPDES permit application, if a public hearing was held.” The 

petition contained no such demonstration, attaching only a copy of the final permit and a copy of 

the Agency’s Responsiveness Summary, neither of which identifies instances of the Petitioners 

raising the issues now discussed on appeal. (See Pet’r’s Appeal Petition (filed April 25, 2015).) 

Despite Petitioners’ failure to comply with an unambiguous and mandatory provision of the Act, 

the Board rejected this argument with no discussion. (Board Order at 16, “The Board otherwise 

denies the parties’ motions for summary judgment.”). 
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For all of the above reasons and concerns, MWGen respectfully submits that the Board 

should not expand its review in making a final decision on this permit appeal to consider 

Petitioners’ arguments that were not properly preserved below. 

CONCLUSION 

The Petitioners’ challenge to the renewal of the Waukegan Station NPDES Permit is 

without legal merit and is not supported by the record in this case. The record shows that the 

Station has significantly reduced its operations since the 1978 Thermal AEL proceedings and 

even further after its last NPDES permit renewal. Still, the Agency, acting on comments from 

MWGen, U.S. EPA, and the Petitioners, gave this permit’s Thermal AEL provisions more 

scrutiny than those provisions had received in decades of prior NPDES permits that included the 

Thermal AEL. This scrutiny included the review of historical studies’ findings, a new 2005 fish 

impingement study, the Station’s operating data, peer-reviewed reports on the status of the Lake 

Michigan aquatic community, consultation with the IDNR on the changes to the Lake Michigan 

aquatic community and comments received at a public hearing. It was reviewed by Agency staff 

with extensive experience. The provided information proved a point that barely needed proving: 

A thermal discharger that caused no appreciable harm when its output was 39% higher than 

current levels, will not produce appreciable harm at the lower output. The Petitioners provide 

no credible reason to believe otherwise. 

The data also supported the Agency’s decision that the Waukegan Station’s Intake 

Structure met the Reissued Phase II Rule’s interim BTA standard. New 2005 studies of the 

Intake Structure’s operations indicated that its impact on aquatic life had not significantly 

changed since 1978, and that any major reductions in impingement mortality would benefit 

almost exclusively invasive species, and thus produce no ecological benefit. Identifying an 
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interim technology, that would be cost-effective, rapidly installed, and would not interfere with 

full-scale projects in the future was highly unlikely, and no participant in the permitting process 

proposed a technology that would meet this standard. The Agency, with the additional review by 

and explicit support of U.S. EPA, reasonably concluded that the existing Intake Structure at the 

Waukegan Station met the interim BTA standard.  

The permit at issue in this case reflects nearly a decade of information gathering and 

unexpected delays due to repeated changes in applicable regulations. For both of the challenged 

provisions, MWGen is required to conduct additional studies: The studies will gather biological 

information that could inform future permitting decisions and help accomplish the significant 

work required once the full BTA Phase II standards kick in. This permit poses no risk to 

Lake Michigan’s aquatic community either during or after its five-year term and should be 

upheld. 

The Board should deny the Petitioners’ appeal on all grounds. Petitioners have failed to 

carry their burden of proof. The record and hearing testimony presented to the Board shows that 

the Agency had sufficient information to reasonably conclude that both the Thermal AEL and 

Intake Structure special conditions of the Waukegan Permit were lawful.  
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