














The distinction between admissible testimony and that which is barred by
the hearsay rule is well illustrated by Wigmore’s? example of the witness A
testifying that “B told me that event X occurred”. If A’s testimony is offered
for the purpose of establishing that B said this, it is clearly admissible - - if
offered to prove that event X occurred, it is clearly inadmissible, for the
probative value rests in B’s knowledge - - and B is not present to be cross-
examined.

Id.

Hearings before the lllinois Pollution Control Board are also subject to this
‘hearsay rule”. See 35 Il.Adm.Code 101.626 which provides “the hearing officer will
admit evidence that is admissible under the rules of evidence ats applied in the civil
courts of lllinois, except as otherwise provided in this Part.” The hearsay rule applied,
however, is a “relaxed standard” under the Pollution Control Board’s procedural rules,
providing that “[tlhe hearing officer may admit evidence that is material, relevant, and
would be relied upon by prudent persons in the conduct of serious affairs, unless the
evidence is privileged.” 35 llLAdm.Code 101.626(a); People of the State of Illinois v.
Atkinson Landfill Co. (January 9, 2014), PCB No. 13-28, at 25-26. Even under the
relaxed standard, material is properly disregarded as hearsay when it is not such that
“prudent persons in the conduct of serious affairs” would rely upon. Atkinson Landfill
Co. at 27.

At hearing in the instant matter, IEPA admitted as its Exhibit 1 the Open Dump
Inspection Checklist issued by the IEPA Field Inspector as well as testimony from the
Field Inspector for the purpose of proving the responsibility of Respondent for the

~ alleged violations. Both items are based upon statements made by third parties which

% The lllinois Supreme Court was referring to Wigmore on Evidence, 3 ed. Sec. 1361, et seq. by this
reference. Carpenter, 121.
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omitted). The Pollution Control Board has long recognized this principal of lilinois law,
noting on numerous occasions that:

The requisite control which would impose liability on the landowner does

not automatically stem from the lessor-lessee relationship. Ownership of

land, used pursuant to a lease, is alone not sufficient to support the

imposition of liability upon the lessor for actions of the lessee.
~ lllinois EPA v. Larry Bittle, et al. (August 16, 1987), PCB No. 83-163, slip op. at 10;
Casterllari v. Prior (May 28, 1987), PCB No. 86-79, slip op. at 68-7. Thus, the question
to be determined in the instant matter is whether Respondent exercised sufficient
control over the alleged poliution source or the Subject Property in order to invoke
liability under the Act. Davinroy Contractors, 793.

The violations alleged by IEPA occurred behind Unit B of the Subject Property.
At the time of the occurrence, Respondent had relinquished control over Unit B to its
lessee, a satellite company, in accordance with lllinois landlord-tenant law. As noted by
IEPA’s Narrative Inspection Report attached to its Open Dump Inspection Checklist, the
contents of the “open dumping” site were:

solid waste and general construction demolition debris in the form of

charred remains of dimensional lumber, nails, and various metals similar

to those used in the installation of TV satellite dishes.
IEPA Exhibit 1, p. 3 (emphasis added). At hearing, the IEPA Field Inspector testified
that the contents of the “open dumping” site included “satellite metal holders that hold
satellite dishes up for things like Dish TV, Direct TV, that type of thing” and that she
“[has] a picture of open burning and materials related to satellite.” Tr. 11:16-21, 15:22 —
16:2. Such waste is consistent with the operation of a satellite company — the very type

of business being operated by the lessee of Unit B at the time the alleged poliution

occurred.
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involved at the time the pollution occurred. IEPA has presented no evidence of either
and liability should not be assessed against Respondent.

WHEREFORE, Respondent requests the Pollution Control Board enter an order
finding no violation of 415 ILCS 5/21(p) by it in regard to the November 4, 2015,
Inspection Report issued by the IEPA regarding 1406 Cornell Street, Marion, Williamson

County, lllinois.
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