


that the Village operates a general public dump. The Complaint attaches numerous pictures,
however, those pictures do not show the area to be a general dump, rather, the pictures show
landscaping waste. Any pictures of landscaping waste outside of the enclosed area would not
have been sorted to remove any non-landscaping material.

Therefore, Paragraph 4 is not a factually supported allegation but is an attempt to
remove or overcome the protection provided in 415 ILCS 5/9 that allows units of local government
to burn landscaping waste. Therefore, Paragraph 4 fails to plead sufficient facts to state a cause
of action.

2. Paragraph 5 of the Complaint should be a listing of specific sections of the
Environmental Protection Act, Board Regulations, a Board Order or permit that may have been or
is being violated.  Specifically, the Complainant alleges violations of 415 ILCS 5/3.115, 3.270, 9(a),
9(c) and 9(f).

Sections 5/3.115 and 3.270 simply define air poliution and landscape waste and, as
such, are definition sections and cannot be violated and should be stricken or dismissed.

415 ILCS 5/9(a), (c), and (f) sets forth acts that are prohibited in regard to air
pollution.  9(a) prohibits discharge or emission of any contaminant so as to cause or tend to cause
air pollution.  The Complaint does not allege what the contaminants are, if any, and the
Complaint does not allege that the air is polluted in any manner. Rather, Complainant states
“breakdown {unnatural by fire), which is not sufficient to plead a cause of action under Section
9(a). Therefore, this allegation should be stricken or dismissed.

S(c) prohibits the open burning of refuse or waste. The Complaint alleges, but

does not plead, facts which would support that the Village is burning refuse or waste. Waste is



defined as garbage, sludge or other discarded material, and the Complaint does not allege any
waste is being burned, and the pictures do not show any waste or refuse. Therefore, this
allegation should be stricken as it does not support a cause of action.

9(f) deals with the use and burning of used oil and requires the oil meet standards
for virgin oil or refined oil.  The Complaint in Paragraphs 5 and 6 does not allege the burning of
any kind of oil.  Therefore, this allegation should be stricken as it does not support a cause of
action under Section 9(f).

3. The Complainant’s answer to Paragraph 6 is not responsive, as he does not
specifically state what form or forms of pollution are occurring. There are references to smoke
and rain water, which implies air and water pollution, however, smoke and water without further
allegations, do not allege any type of air or water pollution. Complainant’s pictures do not show
any chemicals, oil, gas, plastic or rubber being present, let alone being intentionally burned.
Therefore, Paragraph 6 should be stricken as it does not plead sufficient facts to state a cause of
action.

4. Complainant’s answer to Paragraph 7 is not responsive and contains no dates,
but only a vague statement of two times a week for two years. ‘What two years? Thereareno
allegations that any of the burning is causing any type of pollution. Rather, the Complainant
indicates this matter should be “investigated and cleaned up”. The Complainant does not
approve how the burn area fooks and that it should be a nature walk, and none of those
statements or allegations create a cause of action for pollution and, this Paragraph should be
stricken for being non-responsive and for failure to state a cause of action.

5. In Paragraph 8, the Complainant, in describing the bad effects, states that this



activity is a “menace to public health, wildlife and homes whose property values are
deteriorating”. These are general unsubstantiated claims with no facts pled in support of the
allegations. In what way is a controlled burn of landscaping waste a menace? Has anyone in
the area been getting sick? s there problems with the wildlife? Rather, the Complainant sees
smoke and deems it a menace, but he cannot support this conclusion with any factual pleadings.

6. Paragraph 6 of the Complaint requires the complaining person to describe the
type of pollution that may be occurring and to establish they have a cause of action. The
Complaint fails to describe any pollution but refers to smoke from burning waste and that
chemicals, gas, oil and rubber are mixed in with the landscape waste. However, the pictures
used to support this allegation do not provide that support. The landscape waste is sorted prior
to burning, and the Complainant has not pled any facts to show chemicals, rubber and other non-
landscaping material are being intentionally burned, rather, the Complainant assumes there are
items other than landscaping material that is not being sorted out.

The Complainant has failed to plead any facts which could possibly overcome the
provision of 415 ILCS 5/9, which allows the burning of landscaping waste at sites provided and
supervised by any unit of focal government and, therefore, the Complaint does not state a cause
of action for any type of pollution. The Complainant must overcome the exception for the
burning of landscape waste by a unit of local government, as set forth in 415 ILCS 5/9 and, to do
so, would have to plead facts that the Village is intentionally burning other non-landscaping waste.
Even if the Village by mistake occasionally burned non-landscape waste, it would not support a
cause of action, as it would have to be intentional.

7. The Respondent attaches to this Motion a Memorandum of Law in support of
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MEMORANDUM IN SUPPPORT OF THE VILLAGE OF RANKIN'S
MOTION TO DISMISS COMPLAINT

NOW COMES the Respondent, Village of Rankin, by and through their attorney, Curtis A.
Anderson, and submits this Memorandum of Law in support of its Motion to Dismiss.

1. 7351LCS5/2-612 states that if a pleading is insufficient in substance or form, the Court
can order a fuller or more particular statement. 735 ILCS 5/2-615 allows the Court to strike a
portion of the pleadings if insufficient in law, or dismiss the action, or that a pleading be made
more definite and certain.

2. Motions to Dismiss for failure to state a cause of action admits that alf well-pled facts
are true, but does not admit conclusions of law or factual conclusions that are unsupported by

allegations of specific facts.  Vincent v. Williams, {(App.1 Dist. 1996) 216 1ll.Dec.13, 279 Hll.App.3d

1, 644 NE.2d 650.
3. lllinois remains a fact pleading jurisdiction and, as such, a person must allege sufficient

facts in a complaint which, if proved, would entitle the party to relief. Hough v. Kalousek, (App.1

Dist. 1996) 216 ill.Dec. 373, 279 Ill.App.3d 855, 665 N.E.2d 433.



4. People v. joliet Ry. Equipment Co., (App.3d 1982) 63 ill.Dec. 842, 108 ill.App.3d 197,

438 N.E.2d 1205, held that the mere occurrence of outdoor fire is not sufficient to constitute
statutory violation of the prohibition of open burning.  In other words, the outdoor burning must
be intentional, rather than accidental.

5. It has also been held that compliance with the regulations of the Pollution Control
Board is a prima facie defense to a charge of violation of the Act, but not necessarily a complete

defense. Lloyd A. Fry Roofing Co. v. Pollution Control Board (App.1d 1974}, 20 {il.App.3d 301,

314 N.E.2d 350, certiorari denied 95 S.Ct. 1438, 420 U.S. 996, 43 L.Ed.2d 679.

6. In this case, the Village of Rankin has the protection under illinois law {415 ILCS 5/9)
that allows for the burning of landscape waste by a unit of local government.  The Complainant
does not address this issue and does not plead any facts that would support a conclusion that the
Village of Rankin is violating the protections afforded by this exception.  Further, the Complaint’s
pleadings must plead facts that the Village is burning non-landscaping waste. Merely pleading
conclusions that are not supported by factual allegations does not support a cause of action. The
Complaint would have to plead facts that the Village is intentionally burning non-landscape waste.
Even the occasional burning of a non-landscape waste item would not be sufficient to state a cause
of action.

WHEREFORE, for the reasons set forth in the Respondent’s Motion to Dismiss and

Memorandum of Law in support of the Motion, this Board should dismiss the Complaint for failure

to state a cause of action.

?
CURTIS A. ANDERSON, Attorney for the
Village of Rankin










