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from IEPA permit decisions on ground that permit decisions "lack ... an adversarial hearing");

Waste Management of Illinois, Inc. Pollution Control Board, 175 Ill.App.3d 1023, 530 N.E.2d

682, 693, 698 (2nd Dist. 1988) (local siting proceeding is an adjudicatory process).

Facts are developed in adjudicatory, adversarial hearings through cross-examination.
"Meaningful cross-examination is central to our adversarial system of justice. Cross-
examination is the truth seeking engine. ... The right to challenge the reliability and

trustworthiness of the adduced evidence through cross-examination is fundamental to our

adversarial system of justice." People v. Safford, 392 Ill. App. 3d 212, 224 (1st Dist. 2009).
Moreover, the Act not only delegates adjudicatory power to the local decisionmaker, but

it also requires the decisionmaker to conduct a public hearing on the siting request. 415 ILCS

5/39.2(d); Kane County Defenders. Inc. v. Pollution Control Board, 139 Ill.App.3d 588, 487
N.E.2d 743, 746 (2d Dist. 1985). As it provides the only opportunity for public comment, the
public hearing is the most critical stage of the site approval process; its express purpose is to
"develop a record sufficient to form the basis of appeal of the decision in accordance with

Section 40.1 of this Act." 415 ILCS 5/39.2(d); Kane County Defenders, 487 N.E.2d at 746;

Waste Management of Illinois, Inc. v. Illinois Pollution Control Board, 123 Ill.App.3d 1075, 463

N.E.2d 969, 974 (2d Dist. 1984).

The public hearing, as an adjudicatory proceeding, must be conducted in accordance with
the minimal standards of procedural due process: the right to present witnesses and introduce
evidence, the right to cross-examine witnesses and the right to impartial rulings on the evidence.

Stop the Mega-Dump v. County Board of DeKalb County, et al., 2012 IL App. (2d) 110579, §27;

Concerned Adjoining Owners v. Pollution Control Board, 286 Ill.App.3d 565, 680 N.E.2d 810,

818 (5th Dist. 1997).






being reviewed under a manifest weight of the evidence standard. Unless this Board wishes to
fundamentally transform local siting proceedings in violation of long-established and controlling

precedent, such as E & E Hauling, it should reconsider and reverse its Order and Opinion.

B. Unsworn Statements Must be Given Less Weight than Sworn Expert Testimony.

Caseyville's determination that the application satisfied Section 39.2(a)'s first, second,
third, sixth and eighth criteria, at a minimum, is against the manifest weight of the evidence.
Siemsen's unsworn statements are not sufficient, absent additional evidence, to overcome
contradictory, sworn expert testimony. Moreover, his unsupported, generalized statements,
without more, are insufficient to satisfy CTS's burden of proof even if uncontradicted and even if
made in sworn testimony. Siemsen's unsupported, unsworn and contradicted "testimony" is
insufficient to satify CTS's burden of proof. Caseyville's approval of local siting was against the
manifest weight of the evidence and this Board should reconsider and revise its Opinion and
Order accordingly.

The local siting decision must be based in "evidence." As this Board has held, "[a] local
body can only grant siting ... if it finds that the applicant meets all nine criteria by a

preponderance of the evidence." American Bottom Conservancy v. Village of Fairmont City,

PCB No. 01-159 (Oct. 18, 2001). This Board reviews local siting decisions, moreover to
determine "whether the local decision is against the manifest weight of the evidence." Id.
Section 39.2(a), furthermore, lists what the local siting authority may "consider as evidence."
415 ILCS 5/39.2(a).

While unsworn public comments are considered "evidence" in the context of a local
siting proceeding, they "are not entitled to the same weight as expert testimony submitted under

oath and subject to cross-examination. Public comments receive a lesser weight." Landfill 33,


















