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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

IN THE MATTER OF: 

WATER QUALITY STANDARDS AND 
EFFLUENT LIMITATIONS FOR THE 
CHICAGO AREA WATERWAY SYSTEM 
AND THE LOWER DES PLAINES RIVER: 
PROPOSED AMENDMENTS TO 35 ILL. 
ADM. CODE PARTS 301 , 302, 303 and 304 

) 
) 
) 
) 
) 
) 

R08-9 (D) 
(Rulemaking- Water) 

EXXONMOBIL'S RESPONSE TO PRE-FIRST NOTICE COMMENTS 

NOW COMES EXXONMOBIL OIL CORPORATION ("ExxonMobil"), by and 

through its attorneys, HODGE DWYER & DRIVER, and pursuant to the March 26,2014 

Hearing Officer Order, submits the following Response to Pre-First Notice Comments on 

Illinois Environmental Protection Agency's ("Illinois EPA" or "Agency") proposed water 

quality standards for the Upper Dresden Island Pool ("UDIP"). 

I. INTRODUCTION 

ExxonMobil testified at hearing regarding conditions in the UDIP that warrant 

consideration when adopting water quality standards and regulatory relief mechanisms in 

Subdocket D. 1 In particular, ExxonMobil presented testimony regarding impacts from 

road deicing on chloride levels in the UDIP in winter months and the need to adopt a 

standard or an appropriate reliefmechanism that recognizes this activity. !d. at 7-12. 

ExxonMobil also addressed the feasibility and implementation of Illinois EPA's proposed 

standard for mercury in the UDIP and the sources of mercury that impact the UDIP. !d. 

at 12-18. In doing so, ExxonMobil presented a streamlined relief mechanism for 

implementing a new mercury standard. !d. at 17-18, Exhibit 1. Next, ExxonMobil 

1 
ExxonMobil Pre-First Notice Comments, In the Matter of Water Quality Standards and Effluent 

Limitations for the Chicago Area Waterway System and the Lower Des Plaines River: Proposed 
Amendments to 35 Ill. Adm. Code Parts 301, 302, 303 and 304, R08-9(D) (IIl.Pol.Controi.Bd. Apr. 30, 
2014) (rulemaking hereinafter cited as "R08-9"). 
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presented testimony regarding the appropriate proposed thermal water quality standards 

and the need for a regulatory relief mechanism to address large upstream thermal 

dischargers before requiring downstream dischargers to comply. !d. at 18-32. Finally, 

ExxonMobil described the need for clear access to regulatory relief and regulatory 

flexibility for UDIP dischargers. !d. at 32-33. Other comments addressed many of these 

same issues in Pre-First Notice Comments and, thus, warrant a response from 

ExxonMobil. 

II. EXXONMOBIL ENDORSES ILLINOIS EPA'S APPROACH TO SETTING 
A CHLORIDE STANDARD 

Illinois EPA noted that it has not resolved outstanding issues raised by the United 

States Environmental Protection Agency ("USEP A") related to chloride and that it was 

recently informed that a new chloride criterion is forthcoming. 2 Illinois EPA also noted 

that it expects violations of the proposed chloride standard during winter months. !d. at 

29. Accordingly, Illinois EPA continues to work with USEP A on an approvable chloride 

water quality standard and an approvable variance that would be water body specific and 

would meet the requirements ofUSEPA's proposed Clarifications Rule. !d. at 30-31. 

Illinois EPA is also in discussions with USEP A on a provision that would incorporate 

best management practices in the winter. !d. at 31. Given the substantial uncertainty, 

Illinois EPA encourages the Board to delay decision on a chloride standard or open 

another subdocket. !d. In the meantime, Illinois EPA proposes a 500 mg/L chloride 

water quality standard for non-winter months, which would be defined as May through 

November. !d. 

2 Pre-First Notice Comments of the Ill inois Environmental Protection Agency for Subdocket D at 28-9, 
R08-9(D) (lii.Pol.Control.Bd. Apr. 30, 20 14) ("Illinois EPA Pre-First Notice Comments"). 

2 
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ExxonMobil supports Illinois EPA's approach to setting a water quality standard 

for chloride. Illinois EPA's concerns regarding chloride are similar to those raised by 

ExxonMobil in its pre-first notice comments. Road deicing, a non-point source chloride 

contributor, is the overwhelming cause of elevated chloride levels in the UDIP during 

winter months. Elevated levels of chloride in waterways are present for all dischargers 

during the winter months, not just ExxonMobil. Consistent with Illinois EPA's 

comments, and as documented in ExxonMobil's Pre-First Notice Comments, 

ExxonMobil continues to believe that a new subdocket is the most efficient way to 

develop a new approvable chloride standard. 3 A new subdocket would allow 

stakeholders such as ExxonMobil to continue to effectively provide feedback on quickly 

developing issues. But ExxonMobil also recognizes the Board's concern about the 

standard that would apply before a new chloride subdocket is complete.4 Therefore, 

ExxonMobil supports Illinois EPA's initial seasonal standard for the months of May 

through November. As noted by ExxonMobil witness Lial Tischler, a seasonal standard 

is scientifically justifiable and could work in concert with other salt reduction activities in 

the winter. !d. at 11 . 

III. ILLINOIS EPA PROVIDES NO JUSTIFICATION FOR A COLD SHOCK 
PROVISION 

ExxonMobil continues to disagree with Illinois EPA's insistence on including a 

cold shock provision in its proposed water quality standards. Illinois EPA explained in 

its Pre-First Notice Comments that USEPA thought Illinois EPA should protect aquatic 

life from cold shock despite Illinois EPA not being aware of trouble with cold shock 

3 See ExxonMobil Pre-First Notice Comments at 4-6, R08-9(D) (I II.Poi.Controi.Bd. Apr. 30, 20 14). 

4 Board Order, R08-9(D) (JII.Poi.Control.Bd. Mar. 6, 2014). 
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situations in the system. 5 Illinois EPA continues to provide no justification for a cold 

shock provision or any explanation how permit writers would incorporate such a 

provision into a permit. 

Further, any new cold shock provision adopted by the Board and incorporated 

into a permit would need to be addressed by a discharger's compliance program. Thus, if 

the cold shock provision is adopted by the Board, numerous dischargers, including those 

with minimal thermal impact, would need to prepare compliance programs and 

implement procedures and practices for a regulatory provision to prevent a phenomenon 

that has never been witnessed in the State of Illinois. Permittees would also have 

additional permit application and recordkeeping requirements, and Illinois EPA would be 

required to perform additional regulatory analysis for each NPDES permit. These 

additional obligations constitute unnecessary regulatory and administrative burdens to the 

discharger and Illinois EPA. Accordingly, the Board should reject Illinois EPA's 

narrative cold shock provision. If the Board does not reject the cold shock provision, it 

should limit its applicability to large thermal sources.6 

IV. EXXONMOBIL SUPPORTS MIDWEST GENERATION'S SUGGESTION 
TO DELAY THE EFFECTIVENESS OF ANY REVISED THERMAL 
STANDARDS 

Midwest Generation suggests that the Board provide for a delayed effective date 

for any revised thermal standards for the Chicago Sanitary and Ship Canal and UDIP due 

to the uncertainty regarding the demonstration necessary to obtain a water quality 

5 Illinois EPA Pre-First Notice Comments at 17. 

6 ExxonMobil Pre-First Notice Comments at 31-32. 
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standard variance. 7 Midwest Generation explains that such a delay in effectiveness 

would allow time to clarify variance criteria and determine the necessary demonstration 

to qualify for a water quality standard variance. !d. This would give dischargers the 

opportunity to pursue necessary variance relief without "being in potential j eopardy." !d. 

In Pre-First Notice Comments, ExxonMobil described testimony from Mr. Twait 

and Mr. Tischler that explained potential impacts on downstream dischargers if new, 

stricter thermal standards were adopted by the Board and applied immediately upon 

adoption. 8 In particular, small downstream dischargers may lose mixing zones if 

upstream waters are not meeting water quality standards due to large upstream 

dischargers. !d. at 24. Mr. Twait acknowledged that such a result would be unfair or 

unwise and suggested a cascading approach to permitting. !d. at 25. But that approach is 

unclear and imperfect given Illinois EPA's permitting process. !d. Delaying the 

effectiveness of any new standard would allow large thermal dischargers such as 

Midwest Generation time to attain compliance or seek the appropriate regulatory relief. 

As suggested by ExxonMobil, a delay could also be coupled with a demonstration by 

larger thermal dischargers similar to that in the General Use Thermal Standards at 35 Ill. 

Admin. Code § 302.211 (f). I d. at 23-26. Until such a demonstration is completed, 

smaller thermal dischargers could continue to comply with previously permitted limits. 

Jd. at 26. By combining both a delayed effective date and a demonstration by larger 

dischargers, the Board would be protecting smaller dischargers that are not contributing 

7 Midwest Generation's Post-Hearing Comments at 49, R08-9(D) (JII.Poi.Controi. Bd. Apr. 30, 2014). 

8 ExxonMobi l Pre-First Notice Comments at 22-27. 

5 

Electronic Filing - Received, Clerk's Office :  05/14/2014 - * * PC# 1413 * * 



appreciably to elevated temperatures in the UDIP and providing a path for larger 

dischargers to attain compliance or relief. 

V. MERCURY HUMAN HEALTH CRITERION 

USEPA commented on Illinois EPA's proposed water column criterion of 12 

ng/L for total mercury. 9 US EPA explained that it previously recommended that Illinois 

EPA either adopt criteria consistent with the fish-tissue based methyl-mercury criterion 

set forth in USEPA's January 2001 guidance document and/or translate the methyl-

mercury criterion into a water column criterion. !d. If Illinois adopts the proposed 12 

ng/L water quality standard, USEP A will review its protectiveness and scientific 

defensibility pursuant to 40 C.F .R. § 131.11 (b)( 1) in light of its April 2010 guidance for 

implementing the January 2001 methyl-mercury water quality criterion. !d. USEPA 

noted that the preferred methods for translating fish tissue concentration to a water 

column concentration are to use site-specific bioaccumulation factors ("BAF") and 

conversion factors derived from field studies or to use a scientifically defensible 

bioaccumulation model. !d. USEP A explained that Illinois EPA indicated there are no 

entities that collect low-level mercury samples in ambient water from the area, so a site-

specific BAF does not appear to be possible at this time. !d. USEPA went on to explain 

that the April 2010 guidance presents another method for deriving water column criterion 

from the 2001 methyl-mercury criterion using USEPA' s draft national BAFs and draft 

national conversion factors. ld. USEPA cautioned, however, that using such information 

may result in criteria that are either underprotective or overprotective of human health 

uses. Jd. at 4. 

9 Letter from Tinka G. Hyde, Director, Water Division, USEPA to John Therriault, Illinois Pollution 
Control Board, Enclosure I at 3 (III.Poi.Controi.Bd. Apr. 30, 2014). 
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Notably, USEPA reviewed the fish tissue data available from the Chicago Area 

Waterway System ("CAWS") and Lower Des Plaines River ("LDPR") sites provided by 

Illinois EPA and found that fish tissue levels are 0.21 mg/kg or less, based upon 141 

samples collected. !d. This is lower than USEPA's 304(e) criterion guidance value for 

methyl-mercury fish tissue concentrations of 0.3 mg/kg. !d. The average fish tissue 

concentration for the fish sampled in the CAWS and LDPR is 0.07 mg/kg. !d. 

USEP A's analysis of the data provided by Illinois EPA suggests that fish tissue 

data for these waterways do not indicate the uses of the waterways are impaired by 

mercury in fish tissue. Therefore, ExxonMobil suggests that Illinois EPA remove the 

UDIP from the 303(d) list with respect to fish tissue mercury levels. 

VI. CONCLUSION 

ExxonMobil appreciates the opportunity to provide these responses to comments, 

and it respectfully requests that the Board consider its responses in adopting revised 

water quality standards and incorporate ExxonMobil 's suggested revisions. 

Dated: May 14, 2014 

Katherine D. Hodge 
Matthew C. Read 
HODGE DWYER & DRIVER 
3150 Roland A venue 
Post Office Box 5776 
Springfield, Illinois 62705-5776 
(217) 523-4900 

F:\MOB0-041 \Fi1ings\Responsive Comments 5. 14.2014 

Respectfully submitted, 

EXXONMOBIL OIL CORPORATION, 

By: Is/ Matthew C. Read 
Matthew C. Read 
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