
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

KCBX TERMINALS COMPANY, 

Petitioner, 

v. 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 14-110 
(Air Permit Appeal) 

NOTICE OF FILING 

TO: Mr. John Therriault 
Assistant Clerk of the Board 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Illinois 6060 I 
(VIA ELECTRONIC MAIL) 

Mr. Bradley P. Halloran 
Hearing Officer 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Illinois 60601 
(VIA FIRST CLASS MAIL) 

(SEE PERSONS ON ATTACHED SERVICE LIST) 

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of 
the Illinois Pollution Control Board PETITIONER'S SECOND MOTION IN LIMINE 
REGARDING FUGITIVE DUST PLANS, A/KIA "FUGITIVE PARTICULATE 
OPERATING PROGRAMS", a copy of which is herewith served upon you. 

Dated: April 22, 2014 

Katherine D. Hodge 
Edward W. Dwyer 
Matthew C. Read 
HODGE DWYER & DRIVER 
3150 Roland Avenue 
Post Office Box 5776 
Springfield, Illinois 62705-5776 
(217) 523-4900 

Respectfully submitted, 

KCBX TERMINALS COMPANY, 
Petitioner, 

By: Is/ Edward W. Dwyer 
Edward W. Dwyer 

THIS FILING SUBMITTED ON RECYCLED PAPER 
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CERTIFICATE OF SERVICE 

I, Edward W. Dwyer, the undersigned, hereby certify that I have served the 
attached PETITIONER'S SECOND MOTION IN LIMINE REGARDING FUGITIVE 
DUST PLANS, AIKJA "FUGITIVE PARTICULATE OPERATING PROGRAMS" 
upon: 

Mr. John Therriault 
Assistant Clerk of the Board 
Illinois Pollution Control Board 
I 00 West Randolph Street 
Suite 11-500 
Chicago, Illinois 6060 I 

via electronic mail on April 22, 2014 and upon: 

Mr. Bradley P .. Halloran 
Hearing Officer 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Illinois 60601 

Division of Legal Counsel 
Illinois Environmental Protection 
Agency 
1021 North Grand Avenue 
Post Office Box 19276 
Springfield, Illinois 62794-9276 

by depositing said documents in the United States Mail, postage prepaid, in Springfield, 
Illinois on April 22, 2014 and upon: 

Kathryn A. Pamenter, Esq. 
Christopher J. Grant, Esq. 
Robert R. Petti, Esq. 
Assistant Attorney General 
Office of the Attorney General 
69 West Washington Street, Suite 1800 
Chicago, Illinois 60602 

via facsimile and by depositing said document in the United States Mail, postage prepaid, 

in Springfield, Illinois on April 22, 2014. 

Is/ Edward W. Dwyer 
Edward W. Dwyer 

KCBX:004/Filing Permit Appeai/NOF & COS- Motion in Limine- FPOP 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

KCBX TERMINALS COMPANY, 

Petitioner, 

v. 

ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 14-110 
(Air Permit Appeal) 

PETITIONER'S SECOND MOTION IN LIMINE REGARDING FUGITIVE 
DUST PLANS, A/KIA "FUGITIVE PARTICULATE OPERATING PROGRAMS" 

NOW COMES Petitioner, KCBX TERMINALS COMPANY ("KCBX"), a North 

Dakota corporation, by and through its attorneys, HODGE DWYER & DRIVER, and 

hereby files its Second Motion in Limine for an order allowing evidence, testimony or 

argument relating to the fugitive dust plans, a!k/a Fugitive Particulate Operating 

Programs ("FPOPs") contained in the Record and documents related to same that the 

Illinois EPA considered and either relied upon or should have relied upon in reviewing 

KCBX's Request for Revision of Construction Permit Application. This motion is made 

under the provisions of the Hearing Officer Order dated March 25, 2014, the Rules of the 

Illinois Pollution Control Board ("Board") at 35 Ill. Adm. Code§§ 101.610 and 101.626, 

Illinois Rules of Evidence and case law cited herein. 

I. INTRODUCTION 

1. KCBX operates bulk material terminals located at 10730 South Burley 

Avenue, Chicago, Illinois 60617 ("South Facility") and at 3259 East IOOth Street, 

Chicago, Illinois 60617 ("North Facility"). The Petition for Review in this matter 

concerns the South Facility. The business of these facilities is to transfer bulk products-
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currently coal and petroleum coke ("pet coke")- from one mode of transportation such as 

train or barge to another form of transportation such as lake vessel, staging the materials 

for a period oftime to match up the incoming and outgoing modes of transportation. 

2. On July 23, 2013 KCBX applied for a Request for Revision of its existing 

Construction Permit ("Request for Revision"). On January 17, 2014, Illinois EPA denied 

KCBX' s Request for Revision. Denial Reason 3 stated that in part: "Based upon ... 

citizen complaint forms, emissions from the source may violate 35 Ill. Adm. Code 

212.301." 

3. Illinois Environmental Protection Agency ("Illinois EPA") filed its Record 

of Decision ("Record") with the Board on March 24, 2014. 

II. ARGUMENT 

A. The Hearing Officer May Admit all Relevant Evidence And Should Allow 
All References to Evidence. Testimony or Argument Relating to the 
fugitive dust plans, a/k/a Fugitive Particulate Operating Program 
("FPOP") Contained in the Record. 

4. Effective January I, 2011, Illinois codified Ill. Evidence Rules 401 and 

402 of which provide that: 

"Relevant evidence" means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without the 
evidence. 

All relevant evidence is admissible, except as otherwise provided by law. 
Evidence which is not relevant is not admissible. 

Ill. Evidence Rules 401, 402. 

5. The Hearing Officer has authority to determine and rule upon the 

admissibility of evidence in a permit hearing pursuant to 35 Ill. Adm. Code 101.610. A 
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motion in limine may be used to admit evidence. People v. Drum, 748 N.e.2d 344 (4th 

Dist. 2005). 

6. Discovery depositions of the following employees of the Illinois 

Environmental Protection Agency ("Illinois EPA") took place on the dates noted in 

parentheses: 

Michael Dragovich (April 91h); 
Robert Bemoteit (April 9'h); 
Raymond Pilapil (April 1Oth); and 
Julie Armitage (April 17'h). 

7. During the discovery depositions, counsel for Illinois EPA, on multiple 

occasions, objected to questions related to the fugitive dust plans or "FPOPs" in the 

Record, including questions regarding the "adequacy" of same, on the basis that this was 

at issue in a separate proceeding. However, during the deposition of Julie Armitage, it 

became clear that the Illinois EPA had reviewed the adequacy of the FPOPs in the 

Record in making its decision to deny KCBX's Request for Revision Denial, in particular 

Denial Reason 3. Further, Ms. Armitage testified at length that her opinion that the 

Facility was not in compliance with 35 Ill. Adm. Code. Section 212.301 was based in part 

upon the review of the FPOPs in the Record, and what they did not contain. See 

Armitage Deposition at 29-30, 41-42, 49, 58-63, 77. Attached in support of this Motion 

as Group Exhibit A are the depositions of Mr. Dragovich, Mr. Bemoteit, and Ms. 

Armitage. 

8. Ms. Armitage also noted that other fugitive dust plans from other facilities 

and California regulations were used as "points of reference" during the review of the 

July 23,2013 Request for Revision. Armitage Deposition at 42. Ms. Armitage described 
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these documents as "[t]hings that would potentially give us insight into measures that 

could be taken to address fugitive dust." Id. at 43. She explained that she specifically 

looked at fugitive dust plans for the following facilities: Vulcan McCook, Chemetco, 

Beelman, Illinois refineries, and the BP Whiting [Refinery]. Id. at 69-70. She also 

explained that these other fugitive dust plans were used by Illinois EPA inspector Joseph 

Kotas for purposes of compliance and enforcement when conducting his inspection of the 

South Terminal. Id. at 72. Illinois EPA relied on these other fugitive dust plans and 

California regulations during the course of its review of the Request for Revision. 

9. In light of the testimony by Illinois EPA witnesses, in particular Ms. 

Armitage, it is clear that the Illinois EPA considered the KCBX and other facilities' 

FPOPs in making its decision to deny KCBX's Request for Revision. Further, it is clear 

that Ms. Armitage relied on those documents in support of her opinion that KCBX did 

not present sufficient information to the Illinois EPA that granting KCBX's July 23,2013 

Construction Permit Application for the Facility located at 10730 S. Burley Avenue 

Chicago, Illinois would not cause a violation of the Illinois Environmental Protection Act 

415 ILCC 5/9 and inter alia, 35 Ill. Adm. Code Section 212.301. Evidence, testimony or 

argument relating to these FPOPs contained in the Record, and documents related to 

same, constitute relevant evidence having a tendency to make the existence of facts that 

are of of consequence to the permit decision that is being appealed here more or less 

probable than if the evidence is not allowed., and will enable the trier of fact to make 

determinations as to the actions at issue. 

WHEREFORE Petitioner, KCBX TERMINALS COMPANY, for the above­

stated reasons, respectfully prays that the Hearing Officer issue an Order allowing 

4 

Electronic Filing - Received, Clerk's Office :  04/22/2014 



evidence, testimony or argument relating to the fugitive dust plans, a/k/a FPOPs 

contained in the Record and documents related to same that the Illinois EPA considered 

and either relied upon or should have relied upon in reviewing KCBX' s Request for 

Revision of Construction Permit Application. 

Dated: April22, 2014 

Katherine D. Hodge 
Edward W. Dwyer 
Matthew C. Read 
HODGE DWYER & DRIVER 
3150 Roland A venue 
Post Office Box 5776 
Springfield, Illinois 62705-5776 
(217) 523-4900 

Respectfully submitted, 

KCBXTERMINALS COMPANY 
Petitioner, 

By: Is/ Edward W. Dwyer 
Edward W. Dwyer 

KCBX:004/Filings Permit Appeal PCB 2014-11 0/Motion in Limine re FPOP Testimony 
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GROUP EXHIBIT A 
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