Electronic Filing - Received, Clerk's Office : 04/09/2014

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
In the Matter of:

R14-10
(Rulemaking — Water)

COAL COMBUSTION WASTE (CCW)
ASH PONDS AND SURFACE
IMPOUNDMENTS AT POWER
GENERATING FACILITIES: PROPOSED
NEW 35 ILL. ADM. CODE 841

R

NOTICE OF FILING
To:  ALL PARTIES ON THE ATTACHED SERVICE LIST
PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board the PRE-FILED TESTIMONY OF GARY KING

ON BEHALF OF AMEREN MISSOURI AND AMERENENERGY MEDINA VALLEY
COGEN, LLC, copies of which are herewith served upon you.

MW

Amy Antoniolli

Dated: Apnl 9, 2014

Amy Antoniolli

SCHIFF HARDIN LLP
233 South Wacker Drive
Suite 6600

Chicago, Hlinois 60606
312-258-5500



Electronic Filing - Received, Clerk's Office : 04/09/2014

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

In the Matter of:

COAL COMBUSTION WASTE (CCW) R14-10
ASH PONDS AND SURFACE (Rulemaking — Water)
IMPOUNDMENTS AT POWER

GENERATING FACILITIES: PROPOSED
NEW 35 ILL. ADM. CODE 841

PRE-FILED TESTIMONY OF GARY KING
ON BEHALF OF AMEREN MISSOURI
AND AMERENENERGY MEDINA VALLEY COGEN, LL.C

L QUALIFICATIONS AND PURPOSE

My name is Gary King. [ am employed by the consulting firm ARCADIS. [ have been
employed with ARCADIS since February 2012. Prior to joining ARCADIS 1 was employed by
the Illincis Environmental Protection Agency (“IEPA” or “Agency”) as the Manager of the
Division of Remediation Management for the Bureau of Land. From 1990 through 2011, T was
the senior manager for the IEPA site cleanup programs: the voluntary cleanup program (also
known as the Site Remediation Program), federal and Superfund cleanup programs, the
Department of Defense cleanup program and the Leaking Underground Storage Tank program. 1
lead the development of muiltiple regulatory programs concerning the cleanup and closure of
sites. I have testified in numerous regulatory proceedings before the Board. 1 lead the
development of the original 35 Il. Adm. Code Part 742; Tiered Approach to Corrective Action
Objectives, or TACO. I testified at all the subsequent Board rulemakings on TACO. I testified
in R08-18 with regards to interaction between Part 620 and TACO. Most recently, I lead the
development of, and testified at the Board’s hearings with regards to, the adoption of
amendments to TACO to incorporate the Indoor Inhalation {Vapor Intrusion) pathway. I lead the
development of regulations establishing the Board rules for the Leaking Underground Storage

Tank (“LUST"™) program contained 35 IIt. Adm. Code 732 and 734. I testified at all the Board
1
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regulatory hearings on the LUST Program from 1994 -2011. I lead the development of the Site
Remediation Program rules in Part 740 and testified before the Board in support of those rules.

Prior to 1990 I managed the Illinois EPA land enforeement programs. I am an attorney
licensed to practice law in Illinois. 1 received a Juris Doctor degree from Valparaiso University
and a Bachelor of Sciences degree in Civil Engineering, also from Valparaiso University. The
purpose of my testimony is to provide comments and clarification regarding AmerenEnergy
Medina Valley Cogen, LLC (“Medina Valley™) and Ameren Missouri (collectively, “Ameren™)
facilities subject or potentially subject to the proposed new Part 841, Medina Valley owns
Hutsonville and Meredosia Stations, and Ameren Missouri owns Venice Station.

II. UPDATE ON CLOSURE OF HUTSONVILLE POND D

On January 20, 2011 the Board issued its final order in In the Matter of Ameren Ashpond
Closure Rules (Hutsonville Power Station): Proposed 35 Hll. Adm. Code 840.101 through
840.152, R09-21 (Jan. 20, 2011). This proceeding established a site-specific rule for the closure
of Pond D at Ameren’s Hutsonville station. My testimony provides a brief update on Ameren’s
progress in closing Pond D pursuant to this site-specific rule. Ameren completed capping of the
Hutsonville Pond D in January 2013 consistent with a closure plan approved by the Illinois
Environmental Protection Agency on April 18, 2012 pursuant to the Part 840. Ameren submitted
its first annual Post-Closure Care report in January 2014. The groundwater collection trench
required under Part 840 and included in the approved Closure Plan has been constructed but has
not yet been placed in service pending IEPA’s issuance of a National Pollutant Discharge
Elimination System (“NPDES”) permit renewal authorizing the discharge to the Wabash River.
A number of separate submittals have been made to TEPA’s Industrial Permits Section as
required due to the change in ownership and changing, then ceasing, operations at the facility.

Ameren is currently compiling an addendum to the NPDES renewal application.
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III. COMMENTS

A, Applicability

I do not believe that either IEPA or the citizens of Illinois benefit by including umits that
are closed, no longer operating, and currently subject to (or prior to the effective date of the
proposed rules will be subject to) a closure plan approved by the Agency. For example, Ameren
Missouri’s Vemce Plant Ash Ponds 2 and 3 were capped in 2012 in accordance with IEPA’s
May 6, 2011 approval of a closure plan and the associated Groundwater Management Zone. As
the rule is currently written, these impoundments meet the applicability criteria set forth in
Section 841.105(a)(2), and, in the event they do not fall within any of the other explicit
exemptions in Section 841.105(b), would be subject to these rules. In the case of the Venice
plant, it would be a waste of time and effort on the part of Ameren and the Agency to require the
submittal of a closure plan under Part. 841 when the Agency has already approved a closure plan,
and associated Groundwater Management Zone, and the closure activities, in this case capping,
have already been completed in accordance with the approved plan.

I believe it would be reasonable and appropriate to include a new Subsection
841.105(b)(6) stating “subject to a Closure Plan and Groundwater Management Zon¢ approved
by the Agency prior to the effective date of this Parl.”

B. Recordkeeping

If a facility with a closed impoundment is no longer operating as an electric generating
plant, in a typical case it may have no operational staff and no place to store records. In such
cases, this rule would require a company to build a structure just to store the records on-site. It
would be more appropriate to provide an option to on-site storage in the rule. It would be
reasonable and appropriate to revise Subsection 841.135(a) to add this text following “on-site™
“or at another location accessible to the Agency.”

3



Electronic Filing - Received, Clerk's Office : 04/09/2014

C. Hydrogeologic Site Characterization

Language in Subsection 841,200(c), paragraphs 12, 13 and 14, could be understood to
imply that such characterizations might require subsurface investigations (7.e. borings, sampling
and testing) to a minimum of 100 feet. Default criterion such as this is not justified at locations
where existing geologic strata are well known or where shallow bedrock is encountered (well
above 100 feet in depth).

It would be reasonable and appropriate to modify Section 841.200(c)(12)-(14) to provide
that such information shall be provided “based on a review of existing site or regional
information.”

D. Determining Background Values

The renumbered Subsection 841.220(c) may be interpreted fo limit use of intrawell
statistical methods to determine background only when up-gradient wells are potentially
impacied by on-site activities. Ameren believes there may be circumstances when such methods
are appropriatc when up-gradient wells are impacted from off-site activities as well.

This Section should be modified either to deleie “on-site” or add “or off-site™ to clarify
that this section does not exclude potential impacts to up-gradient wells from either location.

As written, this Section also requires that we determine background values without
explaining how such values will be used. IEPA should clarify that closure objectives and
compliance are not required to be based on achieving background ¢oncentrations down-gradient
from a unit,

E. Sampling Frequency

In response to questions raised at the first hearing, the Agency proposed inclusion of a
new Subsection 841.230(b)(2)(c) which prohibits a reduction in the monitoring frequency for
any wells associated with units not meeting explicit liner requirements. This prohibition is

4
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inappropriate for facilities that have closed or are proceeding towards closure under Agency
approved closure plans prior to the effective date of this rule. For example, both the 840
regulations as well as approved closure plans for Hutsonville Pond D and Venice Ponds 2 and 3,
allow for reductions based on specific criteria,

It would be reasonable and appropriate to insert the following text o the third sentence in
paragraph 841.230(c): “Except for units where the Agency approved a Closure Plan prior to the

effective date of this regulation,” before “[Rjeduced monitoring is prohibited . . .”.

Respectfully submitted,

/4
Amy Antoniolli
Schiff Hardin LLP
233 South Wacker Drive
Suite 6600
Chicago, Hlinois 60606

312-258-5500
aantoniolli@schiffhardin.com

Dated: April 9, 2014
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