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POLLUTION CONTROL BOARD 

NOTICE OF PROPOSED AMENDMENTS 

1) Heading of the Part: Standards for Owners and Operators of Hazardous Waste Facilities 
Operating Under a RCRA Standardized Permit 

2) 

3) 

Code Citation: 35 Ill. Adm. Code 727 

Section Numbers: 
727.110 
727.240 

Proposed Action: 
Amend 
Amend 

ECEg ED 
CLERK'S OFFICE 

JUL tJ 3 2013 
STATE OF ILLINOIS 

Pollution Control Board 

4) Statutory Authority: 415 ILCS 5/7.2, 22.4, and 27 

5) A Complete Description of the Subjects and Issues Involved: The amendments to Part 
727 are a single segment of the docket R13-15 rulemaking that also affects 35 Ill. Adm. 
Code 703, 704, 720, 722, 724, 725, 726, 728, and 738, each of which is covered by a 
separate notice in this issue ofthe Illinois Register. To save space, a more detailed 
description of the subjects and issues involved in the docket R13-15 rulemaking in this 
issue of the Illinois Register only in the answer to question 5 in the Notice of Adopted 
Amendments for 35 Ill. Adm. Code 703. A comprehensive description is contained in 
the Board's opinion and order of June 20, 2013, proposing amendments in docket R13-
15, which opinion and order is available from the address below. 

Specifically, the amendments to Part 724 implement corrections suggested by USEPA 
and make corrections that the Board has determined are needed, including corrections 
that facilitate updating the incorporations by reference. The Board's opinion and order of 
June 20, 2013 in docket R13-15 discusses the more substantial corrections made in the 
text. Tables that appear in that opinion and order list all of the various corrections and 
amendments included in this proceeding. Persons interested in the details of those 
corrections and amendments should refer to the June 20, 2013 opinion and order in 
docket R13-15. 

Section 22.4 of the Environmental Protection Act [415 ILCS 5/22.4] provides that 
Section 5-35 of the Administrative Procedure Act [5 ILCS 100/5-35] does not apply to 
this rulemaking. Because this rulemaking is not subject to Section 5-35 of the AP A, it is 
not subject to First Notice or to Second Notice review by the Joint Committee on 
Administrative Rules (JCAR). 

6) Published studies or reports, and sources of underlying data, used to compose this 
rulemaking: None 

7) Will this rulemaking replace emergency amendments currently in effect? No 
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8) Does this rulemaking contain an automatic repeal date? No 

9) Does this rulemaking contain incorporations by reference? No. The centralized location 
of all incorporations by reference for the purposes of all of the Illinois hazardous waste 
and underground injection control regulations, including Part 727, is 35 Ill. Adm. Code 
720.111. 

1 0) Statement of Statewide Policy Objectives: This rulemaking does not create or enlarge a 
State mandate, as defined in Section 3(b) of the State Mandates Act. [30 ILCS 805/3(b) 
(2010)]. 

11) Are there any other rulemakings pending on this Part? No 

12) Time, Place and Manner in which interested persons may comment on this rulemaking: 
The Board will accept written public comment on this proposal for a period of 45 days 
after the date of this publication. Comments should reference docket R13-15 and be 
addressed to: 

John T. Therriault, Assistant Clerk 
Illinois Pollution Control Board 
State oflllinois Center, Suite 11-500 
100 W. Randolph St. 
Chicago, IL 60601 

Please direct inquiries to the following person and reference docket R13-15: 

Michael J. McCambridge 
Staff Attorney 
Illinois Pollution Control Board 
100 W. Randolph 11-500 
Chicago, IL 60601 

Phone: 312/814-6924 
E-mail: mccambm@ipcb.state.il.us 

Request copies ofthe Board's opinion and order at 312-814-3620, or download a copy 
from the Board's Website at http:\\www.ipcb.state.il.us. 

13) Initial regulatory flexibility analysis: 
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A) Types of small businesses, small municipalities, and not-for-profit corporations 
affected: This rulemaking may affect those small businesses, small 
municipalities, and not-for-profit corporations that generate, transport, treat, store, 
or dispose of hazardous waste. These proposed amendments do not create or 
enlarge a state mandate, as defined in Section 3(b) of the State Mandates Act. [30 
ILCS 805/3(b) (2010)]. 

B) Reporting, bookkeeping or other procedures required for compliance: The 
existing rules and proposed amendments require extensive reporting, bookkeeping 
and other procedures, including the preparation of manifests and annual reports, 
waste analyses and maintenance of operating records. These proposed 
amendments do not create or enlarge a state mandate, as defined in Section 3(b) 
ofthe State Mandates Act. [30 ILCS 805/3(b) (2010)] . 

C) Types of Professional skills necessary for compliance: Compliance with the 
existing rules and proposed amendments may require the services of an attorney, 
certified public accountant, chemist, and registered professional engineer. These 
proposed amendments do not create or enlarge a state mandate, as defined in 
Section 3(b) ofthe State Mandates Act. [30 ILCS 805/3(b) (2010)]. 

14) Regulatory Agenda on which this rulemaking was summarized: December 2012 

The full text of the Proposed Amendments begins on the next page: 
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TITLE 35: ENVIRONMENTAL PROTECTION 
SUBTITLE G: WASTE DISPOSAL 

CHAPTER I: POLLUTION CONTROL BOARD 
SUBCHAPTER c: HAZARDOUS WASTE OPERATING REQUIREMENTS 

PART727 
STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTE 

FACILITIES OPERATING UNDER A RCRA STANDARDIZED PERMIT 

Section 
727.100 
727.110 
727.130 
727.150 
727.170 
727.190 
727.210 
727.240 
727.270 
727.290 
727.900 

General 
General Facility Standards 
Preparedness and Prevention 
Contingency Plan and Emergency Procedures 
Recordkeeping, Reporting, and Notifying 
Releases from Solid Waste Management Units 
Closure 
Financial Requirements 
Use and Management of Containers 
Tank Systems 
Containment Buildings 

727.APPENDIX A Financial Assurance Forms 
727 .ILLUSTRATION A Letter of Chief Financial Officer: Financial Assurance for 

Facility Closure 
727 .ILLUSTRATION B Letter of Chief Financial Officer: Financial Assurance for 

Liability Coverage 
727.APPENDIX B Correlation of State and Federal Provisions 

727.TABLE A Correlation of Federal RCRA Standardized Permit Provisions to 
State Provisions 

727.TABLEB Correlation of State RCRA Standardized Permit Provisions to 
Federal Provisions 

AUTHORITY: Implementing Sections 7.2 and 22.4 and authorized by Section 27 of the 
Environmental Protection Act [415 ILCS 5/7.2, 22.4, and 27]. 

SOURCE: Adopted in R06-16/R06-17/R06-18 at 31 Ill. Reg. 1146, effective December 20, 
2006; amended in R07-5/R07-14 at 32 Ill. Reg. 12829, effective July 14, 2008; amended in R13-
15 at 37 Ill. Reg. , effective ____ _ 

Section 727.110 General Facility Standards 

a) Applicability of this Section. This Section applies to the owner or operator of a 
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facility that treats or stores hazardous waste under a Subpart J of35 Ill. Adm. 
Code 703 RCRA standardized permit, except as provided in Section 
727.100(a)(2). 

BOARD NOTE: Subsection (a) of this Section is derived from 40 CFR 267.10 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Compliance with this Section. To comply with this Section, the facility owner or 
operator must obtain a USEP A identification number, and follow the 
requirements of this Part for waste analysis, security, inspections, training, special 
waste handling, and location standards. 

BOARD NOTE: Subsection (b) of this Section is derived from 40 CFR 267.11 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Obtaining a USEP A identification number. The facility owner or operator must 
apply to USEP A Region 5 for a USEP A identification number follO\,ving the 
USEPA notification procedures and using USEPA Formfofm 8700-12. The 
owner or operator mustmay obtain a copy of the forminformation and required 
fofms from the Agency, and submit a completed copy of the form to the Bureau 
of Land, in addition to notification to or from USEPA Region 5. 

BOARD NOTE: Subsection (c) of this Section is derived from 40 CFR 267.12 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Waste analysis requirements-:-

1) Before it treats or stores any hazardous wastes, the facility owner or 
operator must obtain a detailed chemical and physical analysis of a 
representative sample of the wastes. At a minimum, the analysis must 
contain all the information needed to treat or store the waste to comply 
with this Part and 35 Ill. Adm. Code 728. 

A) The facility owner or operator may include data in the analysis that 
was developed pursuant to 3 5 Ill. Adm. Code 721 or data 
published or documented on the hazardous waste or on hazardous 
waste generated from similar processes. 

B) The facility owner or operator must repeat the analysis as 
necessary to ensure that it is accurate and up to date. At a 
minimum, the owner or operator must repeat the analysis if the 
process or operation generating the hazardous wastes has changed. 
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2) The facility owner or operator must develop and follow a written waste 
analysis plan that describes the procedures it will follow to comply with 
subsection (d)(1) of this Section. The owner or operator must keep this 
plan at the facility. If the owner or operator receives wastes generated 
from off-site and is eligible for a RCRA standardized permit, the owner or 
operator also must have submitted the waste analysis plan with the Notice 
of Intent. At a minimum, the plan must specify all of the following: 

A) The hazardous waste parameters that the owner or operator will 
analyze and the rationale for selecting these parameters (that is, 
how analysis for these parameters will provide sufficient 
information on the waste's properties to comply with subsection 
(d)(1) ofthis Section). 

B) The test methods the owner or operator will use to test for these 
parameters. 

C) The sampling method the owner or operator will use to obtain a 
representative sample of the waste to be analyzed. The owner or 
operator may obtain a representative sample using either of the 
following methods: 

i) One of the sampling methods described in Appendix A of 
35 Ill. Adm. Code 721; or 

ii) An equivalent sampling method. 

D) How frequently the owner or operator will review or repeat the 
initial analysis of the waste to ensure that the analysis is accurate 
and up to date. 

E) Where applicable, the methods the owner or operator will use to 
meet the additional waste analysis requirements for specific waste 
management methods, as specified in 3 5 Ill. Adm. Code 724.117, 
724.934(d), 724.963(d), and 724.983. 

BOARD NOTE: Subsection (d) of this Section is derived from 40 CFR 267.13 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Security requirements-:-

1) The facility owner or operator must prevent, and minimize the possibility 
for, livestock and unauthorized people from entering the active portion of 
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its facility. 

2) The facility must have either of the features listed in subsection (e)(2)(A) 
ofthis Section or those listed in subsections (e)(2)(B) and (e)(2)(C) ofthis 
Section: 

A) A 24-hour surveillance system (for example, television monitoring 
or surveillance by guards or facility personnel) that continuously 
monitors and controls entry onto the active portion of the facility; 
or 

B) An artificial or natural barrier (for example, a fence in good repair 
or a fence combined with a cliff) that completely surrounds the 
active portion of the facility; and 

C) A means to control entry, at all times, through the gates or other 
entrances to the active portion of the facility (for example, an 
attendant, television monitors, locked entrance, or controlled 
roadway access to the facility). 

3) The facility owner or operator must post a sign at each entrance to the 
active portion of a facility, and at other prominent locations, in sufficient 
numbers to be seen from any approach to this active portion. The sign 
must bear the legend "Danger- Unauthorized Personnel Keep Out." The 
legend must be in English and in any other language predominant in the 
area surrounding the facility (for example, French or Spanish), and must 
be legible from a distance of at least 25 feet. The owner or operator may 
use existing signs with a legend other than "Danger- Unauthorized 
Personnel Keep Out" if the legend on the sign indicates that only 
authorized personnel are allowed to enter the active portion and entry onto 
the active portion can be dangerous. 

BOARD NOTE: Subsection (e) of this Section is derived from 40 CFR 267.14 
(2012), as added at 70 Fed. Reg. 53420 (8ep. 8, 2005). 

General inspection requirements~ 

1) The owner or operator must inspect its facility for malfunctions and 
deterioration, operator errors, and discharges that may be causing, or may 
lead to either of the conditions listed in subsection (f)(1)(A) or (f)(1)(B) of 
this Section. The owner or operator must conduct these inspections often 
enough to identify problems in time to correct them before they result in 
harm to human health and the environment. 



173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 
194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 
206 
207 
208 
209 
210 
211 
212 
213 
214 
215 

2) 

3) 

4) 

JCAR350727-1309388r01 

A) A release of hazardous waste constituents to the environment; or 

B) A threat to human health. 

The facility owner or operator must develop and follow a written schedule 
for inspecting monitoring equipment, safety and emergency equipment, 
security devices, and operating and structural equipment (such as dikes 
and sump pumps) that are important to preventing, detecting, or 
responding to environmental or human health hazards. 

A) The owner or operator must keep this schedule at the facility. 

B) The schedule must identify the equipment and devices that the 
owner or operator will inspect and what problems it will look for, 
such as malfunctions or deterioration of equipment (for example, 
inoperative sump pump, leaking fitting, etc.). 

C) The frequency of the owner's or operator's inspections may vary 
for the items on the schedule. However, the frequency should be 
based on the rate of deterioration of the equipment and the 
probability of an environmental or human health incident if the 
deterioration, malfunction, or any operator error goes undetected 
between inspections. Areas subject to spills, such as loading and 
unloading areas, must be inspected daily when in use. At a 
minimum, the inspection schedule must include the items and 
frequencies required in Sections 727.270(e), 727.290(d) and (f), 
and 727.900(d) and 35 Ill. Adm. Code 724.933, 724.952, 724.953, 
724.958, and 724.983 through 724.989, where applicable. 

The facility owner or operator must remedy any deterioration or 
malfunction of equipment or structures that the inspection reveals in time 
to prevent any environmental or human health hazards. Where hazard is 
imminent or has already occurred, the owner or operator must take 
immediate remedial action. 

The facility owner or operator must record all inspections. The owner or 
operator must keep these records for at least three years from the date of 
inspection. At a minimum, the owner or operator must include the date 
and time of the inspection, the name of the inspector, a notation of the 
observations made, and the date and nature of any repairs or other 
remedial actions. 
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BOARD NOTE: Subsection (f) of this Section is derived from 40 CFR 267.15 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Employee training-; 

1) Facility personnel must successfully complete a program of classroom 
instruction or on-the-job training that teaches them to perform their duties 
in a way that ensures the facility's compliance with the requirements of 
this Part. The facility owner or operator must ensure that this program 
includes all the elements described in the documents that are required 
pursuant to subsection (g)(4)(C) of this Section. 

A) A person trained in hazardous waste management procedures must 
direct this program, and must teach facility personnel hazardous 
waste management procedures (including contingency plan 
implementation) relevant to their employment positions. 

B) At a minimum, the training program must be designed to ensure 
that facility personnel are able to respond effectively to 
emergencies by including instruction on emergency procedures, 
emergency equipment, and emergency systems, including all of the 
following, where applicable: 

i) Procedures for using, inspecting, repairing, and replacing 
facility emergency and monitoring equipment. 

ii) Key parameters for automatic waste feed cut-off systems. 

iii) Communications or alarm systems. 

iv) Response to fires or explosions. 

v) Response to groundwater contamination incidents. 

vi) Shutdown of operations. 

2) Facility personnel must successfully complete the program required in 
subsection (g)(l) of this Section within six months after the date of their 
employment or assignment to a facility or to a new position at a facility, 
whichever is later. Employees hired after the effective date of the owner's 
or operator's RCRA standardized permit must not work in unsupervised 
positions until they have completed the training requirements of 
subsection (g)(l) of this Section. 



259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 
286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 

h) 

JCAR350727-1309388r01 

3) Facility personnel must take part in an annual review of the initial training 
required in subsection (g)(l) ofthis Section. 

4) The facility owner or operator must maintain the following documents and 
records at its facility: 

A) The job title for each position at the facility related to hazardous 
waste management, and the name of the employee filling each job; 

B) A written job description for each position listed pursuant to 
subsection (g)(4)(A) of this Section. This description must include 
the requisite skill, education, or other qualifications, and duties of 
employees assigned to each position; 

C) A written description of the type and amount ofboth introductory 
and continuing training that will be given to each person filling a 
position listed pursuant to subsection (g)(4)(A) of this Section; 

D) Records that document that facility personnel have received and 
completed the training or job experience required pursuant to 
subsections (g)(1), (g)(2), and (g)(3) ofthis Section. 

5) The facility owner or operator must keep training records on current 
personnel until its facility closes. The owner or operator must keep 
training records on former employees for at least three years from the date 
the employee last worked at its facility. Personnel training records may 
accompany personnel transferred within a company. 

BOARD NOTE: Subsection (g) of this Section is derived from 40 CFR 267.16 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Requirements for managing ignitable, reactive, or incompatible wastes';" 

1) The facility owner or operator must take precautions to prevent accidental 
ignition or reaction of ignitable or reactive waste by following these 
requirements: 

A) The owner or operator must separate these wastes and protect them 
from sources of ignition or reaction such as open flames, smoking, 
cutting and welding, hot surfaces, frictional heat, sparks (static, 
electrical, or mechanical), spontaneous ignition (for example, from 
heat-producing chemical reactions), and radiant heat. 
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B) While ignitable or reactive waste is being handled, the owner or 
operator must confine smoking and open flames to specially 
designated locations. 

C) "No Smoking" signs must be conspicuously placed wherever there 
is a hazard from ignitable or reactive waste. 

2) If it treats or stores ignitable or reactive waste, or mixes incompatible 
waste or incompatible wastes and other materials, the owner or operator 
must take precautions to prevent reactions that do the following: 

A) Generate extreme heat or pressure, fire or explosions, or violent 
reactions. 

B) Produce uncontrolled toxic mists, fumes, dusts, or gases in 
sufficient quantities to threaten human health or the environment. 

C) Produce uncontrolled flammable fumes or gases in sufficient 
quantities to pose a risk of fire or explosions. 

D) Damage the structural integrity of the device or facility. 

E) Threaten human health and the environment in any similar way. 

3) The facility owner or operator must document compliance with subsection 
(h)(1) or (h)(2) of this Section. The owner or operator may base this 
documentation on references to published scientific or engineering 
literature, data from trial tests (for example bench scale or pilot scale 
tests), waste analyses (as specified in Section 727.11 0( d)), or the results of 
the treatment of similar wastes by similar treatment processes and under 
similar operating conditions. 

BOARD NOTE: Subsection (h) of this Section is derived from 40 CFR 267.17 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Facility location standards-; 

1) The facility owner or operator may not locate any portion of a new facility 
where hazardous waste will be treated or stored within 61 meters (200 
feet) of a fault that has had displacement in Holocene time. 

A) "Fault" means a fracture along which rocks on one side have been 
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displaced with respect to those on the other side. 

B) "Displacement" means the relative movement of any two sides of a 
fault measured in any direction. 

C) "Holocene" means the most recent epoch of the Quaternary period, 
extending from the end of the Pleistocene to the present. 

BOARD NOTE: Under the note to corresponding 40 CFR 
267.18(a)(3) and 40 CFR 270.14(b)(11), a facility that is located in 
a political jurisdiction other than those listed in appendix VI of 40 
CFR 264, incorporated by reference in 35 Ill. Adm. Code 
720.111(b), is assumed to be in compliance with this requirement. 
No area of Illinois is listed in appendix VI of 40 CFR 264. 

2) If an owner's or operator's facility is located within a 1 00-year flood plain, 
it must be designed, constructed, operated, and maintained to prevent 
washout of any hazardous waste by a 1 00-year flood. 

A) "100-year flood plain" means any land area that is subject to a one 
percent or greater chance of flooding in any given year from any 
source. 

B) "Washout" means the movement of hazardous waste from the 
active portion of the facility as a result of flooding. 

C) "100-year flood" means a flood that has a one percent chance of 
being equaled or exceeded in any given year. 

BOARD NOTE: Subsection (i) of this Section is derived from 40 CFR 267.18 
(2012), as added at 70 Fed. Reg. 53420 (8ep. 8, 2005). 

(Source: Amended at 3 7 Ill. Reg. ---·' effective ____ __, 

Section 727.240 Financial Requirements 

a) Applicability and substance of the financial requirements-:-

1) The regulations in this Section apply to owners and operators who treat or 
store hazardous waste under a RCRA standardized permit, except as 
provided in Section 727.100(a)(2) or subsection (a)(4) of this Section. 

2) The facility owner or operator must do each of the following: 
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A) It must prepare a closure cost estimate as required in subsection (c) 
of this Section; 

B) It must demonstrate financial assurance for closure as required in 
subsection (d) of this Section; and 

C) It must demonstrate financial assurance for liability as required in 
subsection (h) of this Section. 

3) The owner or operator must notify the Agency if the owner or operator is 
named as a debtor in a bankruptcy proceeding under Title 11 (Bankruptcy) 
of the United States Code (see also subsection (i) of this Section). 

4) States and the federal government are exempt from the requirements of 
this Section. 

BOARD NOTE: Subsection (a) of this Section is derived from 40 CFR 267.140 
(2012), as added at 70 Fed. Reg. 53420 (8ep. 8, 2005). 

Definitions of terms as used in this Section"'" 

1) "Closure plan" means the plan for closure prepared in accordance with the 
requirements of Section 727.210(c). 

2) "Current closure cost estimate" means the most recent of the estimates 
prepared in accordance with subsections (c)(l), (c)(2), and (c)(3) ofthis 
Section. 

3) This subsection (b)(3) corresponds with 40 CFR 267.141(c), which 
USEP A has marked "Reserved." This statement maintains structural 
consistency with the corresponding federal rules. 

4) "Parent corporation" means a corporation that directly owns at least 50 
percent of the voting stock of the corporation which is the facility owner 
or operator. In this instance, the owned corporation that is the facility 
owner or operator is deemed a "subsidiary" of the parent corporation. 

5) This subsection (b)(5) corresponds with 40 CFR 267.141(e), which 
USEP A has marked "Reserved." This statement maintains structural 
consistency with the corresponding federal rules. 

6) The following terms are used in the specifications for the financial tests 
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for closure and liability coverage. The definitions are intended to assist in 
the understanding of these regulations and are not intended to limit the 
meanings of terms in a way that conflicts with generally accepted 
accounting practices: 

"Assets" means all existing and all probable future economic 
benefits obtained or controlled by a particular entity. 

"Current plugging and abandonment cost estimate" means the most 
recent of the estimates prepared in accordance with 35 Ill. Adm. 
Code 704.212(a), (b), and (c). 

"Independently audited" refers to an audit performed by an 
independent certified public accountant in accordance with 
generally accepted auditing standards. 

"Liabilities" means probable future sacrifices of economic benefits 
arising from present obligations to transfer assets or provide 
services to other entities in the future as a result of past 
transactions or events. 

"Tangible net worth" means the tangible assets that remain after 
deducting liabilities; such assets would not include intangibles 
such as goodwill and rights to patents or royalties. 

In the liability insurance requirements, the terms "bodily injury" and 
"property damage" have the meanings given them by applicable State law. 
However, these terms do not include those liabilities that, consistent with 
standard industry practices, are excluded from coverage in liability 
insurance policies for bodily injury and property damage. The Agency 
intends the meanings of other terms used in the liability insurance 
requirements to be consistent with their common meanings within the 
insurance industry. The definitions given below of several of the terms 
are intended to assist in the understanding of these regulations and are not 
intended to limit their meanings in a way that conflicts with general 
insurance industry usage. 

"Accidental occurrence" means an accident, including continuous 
or repeated exposure to conditions, that results in bodily injury or 
property damage neither expected nor intended from the standpoint 
of the insured. 

"Legal defense costs" means any expenses that an insurer incurs in 



474 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 
495 
496 
497 
498 
499 
500 
501 
502 
503 
504 
505 
506 
507 
508 
509 
510 
511 
512 
513 
514 
515 
516 

c) 

JCAR350727-1309388r01 

defending against claims of third parties brought under the terms 
and conditions of an insurance policy. 

"Sudden accidental occurrence" means an occurrence that is not 
continuous or repeated in nature. 

8) "Substantial business relationship" means the extent of a business 
relationship necessary under applicable stateS-tate law to make a guarantee 
contract issued incident to that relationship valid and enforceable. A 
"substantial business relationship" must arise from a pattern of recent or 
ongoing business transactions, in addition to the guarantee itself, such that 
the Agency can reasonably determine that a substantial business 
relationshipa currently existsexisting business relationship between the 
guarantor and the facility owner or operator that is adequate consideration 
to support the obligation of the guarantee relating to any liability towards a 
third-party. "Applicable state law", as used in this subsection (b)(8), 
means the laws of the State of Illinois and those of any sister state that 
govern the guarantee and the adequacy of the consideration-is 
demonstrated to the satisfaction of the Agency. 

BOARD NOTE: Subsection (b) of this Section is derived from 40 CFR 267.141 
(2012). Subsection (b)(8) is also derived from the discussion at 53 Fed. Reg. 
33938, 41-43 (Sept. 1, 1988). The term "substantial business relationship" is also 
independently defined in 35 Ill. Adm. Code 724.24l(h) and 725.24l(h). Any 
Agency determination that a substantial business relationship exists is subject to 
Board review pursuant to Section 40 of the Act [415 ILCS 5/40], as added at 70 
Fed. Reg. 53420 (Sep. 8, 2005). 

Cost estimate for closure~ 

1) The facility owner or operator must have at the facility a detailed written 
estimate, in current dollars, of the cost of closing the facility in accordance 
with the requirements in Section 727.210(b) through (f) and applicable 
closure requirements in Sections 727.270(g), 727.290(1), and 727.900(i). 

A) The estimate must equal the cost of final closure at the point in the 
facility's active life when the extent and manner of its operation 
would make closure the most expensive, as indicated by the 
closure plan (see Section 727.210(c)(2)). 

B) The closure cost estimate must be based on the costs to the owner 
or operator of hiring a third party to close the facility. A third 
party is a party who is neither a parent nor a subsidiary of the 
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owner or operator. (See the definition of parent corporation in 
subsection (b)( 4) of this Section.) The owner or operator may use 
costs for on-site disposal if it can demonstrate that on-site disposal 
capacity will exist at all times over the life of the facility. 

C) The closure cost estimate may not incorporate any salvage value 
that may be realized with the sale of hazardous wastes, or non­
hazardous wastes, facility structures or equipment, land, or other 
assets associated with the facility at the time of partial or final 
closure. 

D) The facility owner or operator may not incorporate a zero cost for 
hazardous wastes, or non-hazardous wastes that might have 
economic value. 

During the active life of the facility, the facility owner or operator must 
adjust the closure cost estimate for inflation within 60 days prior to the 
anniversary date of the establishment of the financial instruments used to 
comply with subsection (d) of this Section. For an owner or operator 
using the financial test or corporate guarantee, the closure cost estimate 
must be updated for inflation within 30 days after the close of the 
guarantor's fiscal year and before submission of updated information to 
the Agency as specified in subsection (n)(3) of this Section. The 
adjustment may be made by recalculating the maximum costs of closure in 
current dollars, or by using an inflation factor derived from the most 
recent Implicit Price Deflator for Gross Domestic Product (Deflator) 
published by the U.S. Department of Commerce in its Survey of Current 
Business, as specified in subsections (c)(2)(A) and (c)(2)(B) ofthis 
Section. The inflation factor is the result of dividing the latest published 
annual Deflator by the Deflator for the previous year. 

A) The first adjustment is made by multiplying the closure cost 
estimate by the inflation factor. The result is the adjusted closure 
cost estimate. 

B) Subsequent adjustments are made by multiplying the latest 
adjusted closure cost estimate by the latest inflation factor. 

BOARD NOTE: The table of Deflators is available as Table 1.1.9. in the 
National Income and Product Account Tables, published by U.S. 
Department of Commerce, Bureau of Economic Analysis, National 
Economic Accounts. available on-line at the following web address: 
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www.bea.gov/iTable/iTable.cfm?ReqiD=9&step=1#reqid=9&step=3&isur 
i=1&903=13. 

3) During the active life ofthe facility, the facility owner or operator must 
revise the closure cost estimate no later than 30 days after the Agency has 
approved the request to modify the closure plan, if the change in the 
closure plan increases the cost of closure. The revised closure cost 
estimate must be adjusted for inflation as specified in subsection ( c )(2) of 
this Section. 

4) The facility owner or operator must keep the following at the facility 
during the operating life of the facility: the latest closure cost estimate 
prepared in accordance with subsections (c)(1) and (c)(3) of this Section 
and, when this estimate has been adjusted in accordance with subsection 
( c )(2) of this Section, the latest adjusted closure cost estimate. 

BOARD NOTE: Subsection (c) ofthis Section is derived from 40 CFR 267.142 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Financial assurance for closure. The facility owner or operator must establish 
financial assurance for closure of each storage or treatment unit that it owns or 
operates. In establishing financial assurance for closure, the owner or operator 
must choose from among the financial assurance mechanisms in subsections 
(d)( 1) through ( d)(7) of this Section. The owner or operator can also use a 
combination of mechanisms for a single facility if the combonation meets the 
requirement in subsection ( d)(8) of this Section, or it may use a single mechanism 
for multiple facilities as in subsection ( d)(9) of this Section. The Agency must 
release the owner or operator from the requirements of this subsection (d) after 
the owner or operator meets the criteria pursuant to subsection (d)(10) of this 
Section. 

1) Closure trust fund. An owner or operator may use the "closure trust fund" 
that is specified in 35 Ill. Adm. Code 724.243(a)(1), (a)(2), and (a)(6) 
through (a)(11). For purposes ofthis subsection (d)(1), the following 
provisions also apply: 

A) Payments into the trust fund for a new facility must be made 
annually by the owner or operator over the remaining operating life 
of the facility as estimated in the closure plan, or over three years, 
whichever period is shorter. This period of time is hereafter 
referred to as the "pay-in period." 



JCAR350727-1309388r01 

602 B) For a new facility, the facility owner or operator must make the 
603 first payment into the closure trust fund before the facility may 
604 accept the initial storage. A receipt from the trustee must be 
605 submitted by the owner or operator to the Agency before this 
606 initial storage of waste. The first payment must be at least equal to 
607 the current closure cost estimate, divided by the number of years in 
608 the pay-in period, except as provided in subsection (d)(8) of this 
609 Section for multiple mechanisms. Subsequent payments must be 
610 made no later than 30 days after each anniversary date of the first 
611 payment. The owner or operator determines the amount of each 
612 subsequent payment by subtracting the current value of the trust 
613 fund from the current closure cost estimate, and dividing this 
614 difference by the number of years remaining in the pay-in period. 
615 Mathematically, the formula is as follows: 
616 

NP = 
(CCE- CVTF) 

YRPP 
617 
618 Where: 
619 

NP = the amount of the next payment 
CCE = the current closure cost estimate 
CVTF the current value of the trust fund 
YRPP = the years remaining in the pay-in period. 

620 
621 C) The owner or operator of a facility existing on the effective date of 
622 this subsection (d)(1) can establish a trust fund to meet the 
623 financial assurance requirements of this subsection (d)(1). If the 
624 value of the trust fund is less than the current closure cost estimate 
625 when a final approval of the permit is granted for the facility, the 
626 owner or operator must pay the difference into the trust fund 
627 within 60 days. 
628 
629 D) The facility owner or operator may accelerate payments into the 
630 trust fund or deposit the full amount of the closure cost estimate 
631 when establishing the trust fund. However, the owner or operator 
632 must maintain the value of the fund at no less than the value that 
633 the fund would have if annual payments were made as specified in 
634 subsections (d)( 1 )(B) or (d)( 1 )(C) of this Section. 
635 
636 E) The facility owner or operator must submit a trust agreement with 
637 the wording designated by the Agency QUrsuant to subsection (1)(3) 
638 of this Section Sf3eeitieEl ia 4 9 GFR: ~64 .l § l E~El ~. iB68ffJ8fateEl ey 
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reference in 35 Ill. Adm. Code 720.1ll(b). 

Surety bond guaranteeing payment into a closure trust fund. An owner or 
operator may use the "surety bond guaranteeing payment into a closure 
trust fund," as specified in 35 Ill. Adm. Code 724.243(b), including the use 
of the surety bond instrument designated by the Agency pursuant to 
subsection (1)(3) of this Sectionspecified at 40 CFR 264.151(b), 
incorporated by reference in 35 Ill. Adm. Code 720.lll(b), and the 
standby trust specified at 35 Ill. Adm. Code 724.243(b)(3). 

Surety bond guaranteeing performance of closure. An owner or operator 
may use the "surety bond guaranteeing performance of closure," as 
specified in 35 Ill. Adm. Code 724.243(c), the submission and use of the 
surety bond instrument designated by the Agency pursuant to subsection 
(1)(3) of this Sectionspecified at 40 CFR 264.151(c), incorporated by 
reference in 35 Ill. Adm. Code 720.lll(b), and the standby trust specified 
at 35 Ill. Adm. Code 724.243(c)(3). 

Closure letter of credit. An owner or operator may use the "closure letter 
of credit" specified in 35 Ill. Adm. Code 724.243( d), the submission and 
use of the irrevocable letter of credit instrument designated by the Agency 
pursuant to subsection (1)(3) of this Sectionspecified in 40 CFR 
264.151(d), incorporated by reference in 35 Ill. Adm. Code 720.111(b), 
and the standby trust specified in 35 Ill. Adm. Code 724.243(d)(3). 

Closure insurance. An owner or operator may use "closure insurance," as 
specified in 35 Ill. Adm. Code 724.243(e), utilizing the certificate of 
insurance for closure designated by the Agency pursuant to subsection 
0)(3) of this Sectionspecified at 40 CFR 264.151(e), incorporated by 
reference in 35 Ill. Adm. Code 720.lll(b). 

Corporate financial test. An owner or operator that satisfies the 
requirements of this subsection (d)(6) may demonstrate financial 
assurance up to the amount specified in this subsection (d)(6). 

A) Financial component. See subsection (m) ofthis Section. 

BOARD NOTE: It was necessary for the Board to codify 
corresponding 40 CFR 267.143(f)(1) as subsection (m) of this 
Section to comport with Illinois Administrative Code indent level 
codification requirements. The Board intends that any citation to 
this subsection (d), (d)(6), or (d)(6)(A) also include added 
subsection (m) of this Section, as applicable. 
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B) Recordkeeping and reporting requirements. See subsection (n) of 
this Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.143(£)(2) as subsection (n) of this Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (d), (d)(6), or (d)(6)(B) also include added subsection 
(n) ofthis Section, as applicable. 

The terms of the guarantee must provide as set forth in subsection 
(o) ofthis Section. 

BOARD NOTE: It \Vas necessary for the Board to codify 4 0 CFR 
267.14 3 (f)(3) as subsection (o) of this Section to comport vt'ith 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (d), (d)(6), or (d)(6)(C) also include added subsection 
(o) ofthis Section, as applicable. 

Corporate guarantee-:-

A) A facility owner or operator may meet the requirements of this 
subsection (d) by obtaining a written guarantee. The guarantor 
must be the direct or higher-tier parent corporation of the owner or 
operator, a firm whose parent corporation is also the parent 
corporation of the owner or operator, or a firm with a "substantial 
business relationship" with the owner or operator. The guarantor 
must meet the requirements for owners or operators in subsection 
(d)(6) of this Section and must comply with the terms of the 
guarantee. The wording of the guarantee must be identical to the 
wording designated by the Agency pursuant to subsection (1)(3) of 
this Sectionin 40 CFR 264.151(h), incorporated by reference in 35 
Ill. Adm. Code 720.lll(b). The certified copy ofthe guarantee 
must accompany the letter from the guarantor's chief financial 
officer and accountants' opinions. If the guarantor's parent 
corporation is also the parent corporation of the owner or operator, 
the letter from the guarantor's chief financial officer must describe 
the value received in consideration of the guarantee. If the 
guarantor is a firm with a "substantial business relationship" with 
the owner or operator, this letter must describe this "substantial 
business relationship" and the value received in consideration of 
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the guarantee. 

B) For a new facility, the guarantee must be effective and the 
guarantor must submit the items in subsection (d)(7)(A) of this 
Section and the items specified in subsection (n)(1) of this Section 
to the Agency at least 60 days before the owner or operator places 
waste in the facility. 

C) The terms of the guarantee must provide as required by subsection 
( o) of this Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.143(g)(3) as subsection (o) of this Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (d), (d)(7), or (d)(7)(C) also include added subsection 
( o) of this Section, as applicable. 

D) If a corporate guarantor no longer meets the requirements of 
subsection (d)(6)(A) of this Section, the owner or operator must, 
within 90 days, obtain alternative assurance, and submit the 
assurance to the Agency for approval. If the owner or operator 
fails to provide alternate financial assurance within the 90-day 
period, the guarantor must provide that alternate assurance within 
the next 30 days, and submit it to the Agency for approval. 

E) The guarantor is no longer required to meet the requirements of 
this subsection ( d)(7) when either of the following occurs: 

i) The facility owner or operator substitutes alternate financial 
assurance as specified in this subsection (d); or 

ii) The facility owner or operator is released from the 
requirements of this subsection (d) in accordance with 
subsection (d)(10) ofthis Section. 

Use of multiple financial mechanisms. An owner or operator may use 
more than one mechanism at a particular facility to satisfy the 
requirements of this subsection (d). The acceptable mechanisms are trust 
funds, surety bonds guaranteeing payment into a trust fund, letters of 
credit, insurance, the financial test, and the guarantee, except owners or 
operators cannot combine the financial test with the guarantee. The 
mechanisms must be as specified in subsections (d)(l), (d)(2), (d)(4), 
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(d)(5), (d)(6), and (d)(7) of this Section, respectively, except it is the 
combination of mechanisms rather than a single mechanism that must 
provide assurance for an amount at least equal to the cost estimate. If an 
owner or operator uses a trust fund in combination with a surety bond or 
letter of credit, it may use the trust fund as the standby trust for the other 
mechanisms. A single trust fund can be established for two or more 
mechanisms. The Agency may use any or all of the mechanisms to 
provide for closure of the facility. 

9) Use of a financial mechanism for multiple facilities. An owner or operator 
may use a financial mechanism for multiple facilities, as specified in 35 
Ill. Adm. Code 724.243(h). 

1 0) Release of the owner or operator from the requirements of this subsection 
(d). Within 60 days after receiving certifications from the owner or 
operator and an independent registered professional engineer that final 
closure has been completed in accordance with the approved closure plan, 
the Agency will notify the owner or operator in writing that the owner or 
operator is no longer required by this subsection (d) to maintain financial 
assurance for final closure of the facility, unless the Agency has reason to 
believe that final closure has not been completed in accordance with the 
approved closure plan. The Agency must provide the owner or operator 
with a detailed written statement of any such reasons to believe that 
closure has not been conducted in accordance with the approved closure 
plan. 

BOARD NOTE: Subsection (d) of this Section is derived from 40 CFR 267.143 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

This subsection (e) corresponds with 40 CFR 267.144, which USEPA has marked 
"Reserved." This statement maintains structural consistency with the 
corresponding federal rules. 

This subsection (f) corresponds with 40 CFR 267.145, which USEPA has marked 
"Reserved." This statement maintains structural consistency with the 
corresponding federal rules. 

This subsection (g) corresponds with 40 CFR 267.146, which USEP A has marked 
"Reserved." This statement maintains structural consistency with the 
corresponding federal rules. 

Liability requirements-:-
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Coverage for sudden accidental occurrences. The owner or operator of a 
hazardous waste treatment or storage facility, or a group of such facilities, 
must demonstrate financial responsibility for bodily injury and property 
damage to third parties caused by sudden accidental occurrences arising 
from operations of the facility or group of facilities. The owner or 
operator must have and maintain liability coverage for sudden accidental 
occurrences in the amount of at least $1 million per occurrence with an 
annual aggregate of at least $2 million, exclusive of legal defense costs. 
This liability coverage may be demonstrated as specified in subsection 
(h)(1)(A) through (h)(1)(G) of this Section: 

A) Trust fund for liability coverage. The owner or operator may meet 
the requirements of this subsection (h) by obtaining a trust fund for 
liability coverage as specified in 35 Ill. Adm. Code 724.247G). 

B) Surety bond for liability coverage. The owner or operator may 
meet the requirements of this subsection (h) by obtaining a surety 
bond for liability coverage as specified in 35 Ill. Adm. Code 
724.247(i). 

C) Letter of credit for liability coverage. The owner or operator may 
meet the requirements of this subsection (h) by obtaining a letter of 
credit for liability coverage as specified in 35 Ill. Adm. Code 
724.247(h). 

D) Insurance for liability coverage. The owner or operator may meet 
the requirements of this subsection (h) by obtaining liability 
insurance as specified in 35 Ill. Adm. Code 724.247(a)(1). 

E) Financial test for liability coverage. The owner or operator may 
meet the requirements of this subsection (h) by passing a financial 
test as specified in subsection (h)(6) of this Section. 

F) Guarantee for liability coverage. The owner or operator may meet 
the requirements of this subsection (h) by obtaining a guarantee as 
specified in subsection (h)(7) of this Section. 

G) Combination of mechanisms. The owner or operator may 
demonstrate the required liability coverage through the use of 
combinations of mechanisms as allowed by 35 Ill. Adm. Code 
724.247(a)(6). 

H) An owner or operator shall notify the Agency in writing within 30 
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days whenever either of the following occurs: 

i) A claim results in a reduction in the amount of financial 
assurance for liability coverage provided by a financial 
instrument authorized in subsections (h)(1 )(A) through 
(h)(1)(G) ofthis Section; or 

ii) A Certification ofValid Claim for bodily injury or property 
damages caused by a sudden accidental occurrence arising 
from the operation of a hazardous waste treatment, storage, 
or disposal facility is entered between the owner or 
operator and third-party claimant for liability coverage 
pursuant to subsections (h)(1)(A) through (h)(1)(G) of this 
Section; or 

iii) A fmal court order establishing a judgment for bodily 
injury or property damage caused by a sudden accidental 
occurrence arising from the operation of a hazardous waste 
treatment, storage, or disposal facility is issued against the 
owner or operator or an instrument that is providing 
financial assurance for liability coverage pursuant to 
subsections (h)(1 )(A) through (h)(1 )(G) of this Section. 

This subsection (h)(2) corresponds with 40 CFR 267.147(b), which 
USEP A has marked "Reserved." This statement maintains structural 
consistency with the corresponding federal rules. 

This subsection (h)(3) corresponds with 40 CFR 267.14 7( c), which 
USEP A has marked "Reserved." This statement maintains structural 
consistency with the corresponding federal rules. 

This subsection (h)(4) corresponds with 40 CFR 267.147(d), which 
USEP A has marked "Reserved." This statement maintains structural 
consistency with the corresponding federal rules. 

Period of coverage. Within 60 days after receiving certifications from the 
facility owner or operator and an independent registered professional 
engineer that final closure has been completed in accordance with the 
approved closure plan, the Agency must notify the owner or operator in 
writing that he is no longer required by this section to maintain liability 
coverage from that facility, unless the Agency has reason to believe that 
closure has not been in accordance with the approved closure plan. 
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Financial test for liability coverage. A facility owner or operator that 
satisfies the requirements of this subsection (h)(6) may demonstrate 
financial assurance for liability up to the amount specified in this 
subsection (h)(6): 

A) Financial component:-

i) If using the financial test for only liability coverage, the 
owner or operator must have tangible net worth greater 
than the sum of the liability coverage to be demonstrated by 
this test plus $10 million. 

ii) The owner or operator must have assets located in the 
United States amounting to at least the amount of liability 
covered by this financial test. 

iii) An owner or operator who is demonstrating coverage for 
liability and any other environmental obligations, including 
closure pursuant to subsection (d)(6) of this Section, 
through a financial test must meet the requirements of 
subsection (d)(6) of this Section. 

B) Recordkeeping and reporting requirements. See subsection (p) of 
this Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.147(f)(2) as subsection (p) of this Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (h), (h)(6), or (h)(6)(B) also include added subsection 
(p) of this Section, as applicable. 

Guarantee for liability coverage:-

A) Subject to subsection (h)(7)(B) of this Section, a facility owner or 
operator may meet the requirements of this subsection (h) by 
obtaining a written guarantee, hereinafter referred to as 
"guarantee." The guarantor must be the direct or higher-tier parent 
corporation of the owner or operator, a firm whose parent 
corporation is also the parent corporation of the owner or operator, 
or a firm with a "substantial business relationship" with the owner 
or operator. The guarantor must meet the requirements for owners 
or operators in subsections (h)(6)(A) and (h)(6)(B) of this Section. 
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The wording of the guarantee must be identical to the wording 
designated by the Agency pursuant to subsection (1)(3) of this 
Sectionspecified in 40 CFR 264 .15l(h)(2), incorporated by 
reference in 35 Ill. Adm. Code 720.lll(b). A certified copy ofthe 
guarantee must accompany the items sent to the Agency as 
specified in subsection (h)(6)(B) ofthis Section. One of these 
items must be the letter from the guarantor's chief financial officer. 
If the guarantor's parent corporation is also the parent corporation 
of the owner or operator, this letter must describe the value 
received in consideration of the guarantee. If the guarantor is a 
firm with a "substantial business relationship" with the owner or 
operator, this letter must describe this "substantial business 
relationship" and the value received in consideration of the 
guarantee. 

i) If the facility owner or operator fails to satisfy a judgment 
based on a determination of liability for bodily injury or 
property damage to third parties caused by sudden 
accidental occurrences arising from the operation of 
facilities covered by this corporate guarantee, or fails to pay 
an amount agreed to in settlement of claims arising from or 
alleged to arise from such injury or damage, the guarantor 
will do so up to the limits of coverage. 

ii) This subsection (h)(7)(A)(ii) corresponds with 40 CFR 
267.147(g)(1)(ii), which USEPA has marked "Reserved." 
This statement maintains structural consistency with the 
corresponding federal rules. 

B) Foreign Corporations. See subsection (q) ofthis Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.147(g)(2) as subsection (q) of this Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (h), (h)(7), or (h)(7)(B) also include added subsection 
(q) ofthis Section, as applicable. See the further explanation of the 
differences between subsection ( q) of this Section and 40 CFR 
267.147(g)(2) in the Board note appended to subsection (q). 

BOARD NOTE: Subsection (h) of this Section is derived from 40 CFR 267.147 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 
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Incapacity of owners or operators, guarantors, or financial institutions-:-

1) The facility owner or operator must notify the Agency by certified mail of 
the commencement of a voluntary or involuntary proceeding under Title 
11 (Bankruptcy) of the United States Code, naming the owner or operator 
as debtor, within 10 days after commencement of the proceeding. A 
guarantor of a corporate guarantee as specified in subsections ( d)(7) and 
(h)(7) of this Section must make such a notification if it is named as 
debtor, as required under the terms of the corporate guarantee designated 
by the Agency pursuant to subsection (1)(3) of this Section(see 40 CFR 
264.151(h), incorporated by reference in 35 Ill. Adm. Code 720.lll(b)). 

2) An owner or operator who fulfills the requirements of subsection (d) or (h) 
of this Section by obtaining a trust fund, surety bond, letter of credit, or 
insurance policy will be deemed to be without the required financial 
assurance or liability coverage in the event of bankruptcy of the trustee or 
issuing institution, or a suspension or revocation of the authority of the 
trustee institution to act as trustee or of the institution issuing the surety 
bond, letter of credit, or insurance policy to issue such instruments. The 
owner or operator must establish other financial assurance or liability 
coverage within 60 days after such an event. 

BOARD NOTE: Subsection (i) of this Section is derived from 40 CFR 267.148 
(2012), as added at 70 Fed. Reg. 53420 (8ep. 8, 2005). 

This subsection G) corresponds with 40 CFR 267.149, which USEPA has marked 
"Reserved." This statement maintains structural consistency with the 
corresponding federal rules. 

State assumption of responsibility-:-

1) If the State either assumes legal responsibility for an owner's or operator's 
compliance with the closure care or liability requirements of this Part or 
assures that funds will be available from State sources to cover those 
requirements, the owner or operator will be in compliance with the 
requirements of subsection (d) or (h) of this Section if USEP A Region 
~the Agency determines that the State's assumption of responsibility is at 
least equivalent to the financial mechanisms specified in this Section. 
USEPA has stated that USEPA Region 5 willThe Agency must evaluate 
the equivalency of State guarantees principally in terms of the following: 
the certainty of the availability of funds for the required closure care 
activities or liability coverage; and the amount of funds that will be made 
available. USEP A has stated that USEP A Region 5The Agency may also 
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consider other factors as it deems appropriate. The facility owner or 
operator must submit to USEP A Region 5the Agency a letter from the 
State describing the nature of the State's assumption of responsibility 
together with a letter from the owner or operator requesting that the State's 
assumption of responsibility be considered acceptable for meeting the 
requirements of this Section. The letter from the State must include, or 
have attached to it, the following information: the facility's USEP A 
identification number, the facility name and address, and the amount of 
funds for closure care or liability coverage that are guaranteed by the 
State. USEP A has stated that USEP A Region 5The A.gency will notify the 
owner or operator ofitsffis. determination regarding the acceptability ofthe 
State's guarantee in lieu of financial mechanisms specified in this Section. 
USEP A has stated that USEP A Region 5The Agency may require the 
owner or operator to submit additional information as is deemed necessary 
to make this determination. Pending this determination, the owner or 
operator will be deemed to be in compliance with the requirements of 
subsection (d) or (h) of this Section, as applicable. 

2) If a State's assumption of responsibility is found acceptable as specified in 
subsection (k)(1) of this Section except for the amount of funds available, 
the owner or operator may satisfy the requirements of this Section by use 
ofboth the State's assurance and additional financial mechanisms as 
specified in this Section. The amount of funds available through the State 
and federal mechanisms must at least equal the amount required by this 
Section. 

BOARD NOTE: Subsection (k) of this Section is derived from 40 CFR 267.150 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Wording of the instruments-; 

1) Forms for using the corporate financial test to demonstrate financial 
assurance for closure. The chief financial officer of an owner or operator 
of a facility with a RCRA standardized permit who uses a financial test to 
demonstrate financial assurance for that facility must complete a letter as 
specified in subsection (d)(6) ofthis Section. The letter must be worded 
as designated by the Agency pursuant to subsection (1)(3) of this 
Sectionset forth in A:ppendix A, Illustration l'L of this Part. 

BOARD NOTE: It vras necessary for the Board to codify the form set 
forth in 4 0 CFR 267.151 (a) as Appendix A, Illustration A of this Part. 
The Board intends that any citation to this subsection (1) or (1)(1) also 
include added Appendix A, Illustration A of this Part, as applicable. 
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2) Forms for using the financial test to demonstrate financial assurance for 
third-party liability. The chief financial officer of an owner or operator of 
a facility with a RCRA standardized permit who use a financial test to 
demonstrate financial assurance only for third party liability for that (or 
other RCRA standardized permit) facility (or those facilities) must 
complete a letter as specified in subsection (h)(6) of this Section. The 
letter must be worded as designated by the Agency pursuant to subsection 
(1)(3) ofthis Sectionset forth in Appendix A, Illustration A of this Part. 

BOARD NOTE: It '.Vas necessary for the Board to codify the form set 
forth in 40 CFR 267.151(b) as i\ppendix A, Illustration B ofthis Part. 
The Board intends that any citation to this subsection (1) or (1)(2) also 
include added Appendix A, Illustration B of this Part, as applicable. 

11 The Agency must designate standardized forms based on 40 CFR 264.151 
and 40 CFR 267.151 (Wording of the Instruments), each incorporated by 
reference in 35 Ill. Adm. Code 720.111(b), with such changes in wording 
as are necessary under Illinois law. Any owner or operator required to 
establish financial assurance under this Section must do so only upon the 
standardized forms promulgated by the Agency. The Agency must reject 
any financial assurance document that is not submitted on such 
standardized forms. 

BOARD NOTE: Subsection (1) of this Section is derived from 40 CFR 267.151 
(2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). 

Financial component for using the corporate financial test to demonstrate 
financial assurance for closure-:-

1) The facility owner or operator must satisfy one of the following three 
conditions: 

A) A current rating for its senior unsecured debt of AAA, AA, A, or 
BBB, as issued by Standard and Poor's, or Aaa, Aa, A or Baa, as 
issued by Moody's; or 

B) A ratio ofless than 1.5 comparing total liabilities to net worth; or 

C) A ratio of greater than 0.10 comparing the sum of net income plus 
depreciation, depletion and amortization, minus $10 million, to 
total liabilities. 
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2) The tangible net worth of the owner or operator must be greater than both 
of the following: 

A) The sum of the current environmental obligations (see subsection 
(n)(l)(A)(i) of this Section), including guarantees, covered by a 
financial test plus $10 million, except as provided in subsection 
(m)(2)(B) ofthis Section; and 

B) $10 million in tangible net worth plus the amount of any 
guarantees that have not been recognized as liabilities on the 
financial statements provided all of the environmental obligations 
(see subsection (n)(l)(A)(i) of this Section) covered by a financial 
test are recognized as liabilities on the owner's or operator's 
audited financial statements, and subject to the approval of the 
Agency. 

3) The facility owner or operator must have assets located in the United 
States amounting to at least the sum of environmental obligations covered 
by a financial test as described in subsection (n)(1)(A)(i) of this Section. 

BOARD NOTE: Subsection (m) of this Section is derived from 40 CFR 
267.143(£)(1) (2012), as added at 70 Fed. Reg. 53420 (8ep. 8, 2005). The Board 
moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (d), (d)(6), or (d)(6)(A) of this Section also include 
this added subsection (m), as applicable. 

Recordkeeping and reporting requirements for using the corporate financial test to 
demonstrate financial assurance for closure-; 

1) The facility owner or operator must submit the following items to the 
Agency: 

A) A letter signed by the owner's or operator's chief financial officer 
that provides the following information: 

i) It lists all the applicable current types, amounts, and sums 
of environmental obligations covered by a financial test. 
These obligations include both obligations in the programs 
that USEP A directly operates and obligations where 
USEP A has delegated authority to a State or approved a 
State's program. These obligations include, but are not 
limited to the information described in subsection (n)(1)(E) 
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of this Section. 

BOARD NOTE: It was necessary for the Board to codify 
40 CFR 267.143(f)(2)(i)(A)(l) through (f)(2)(i)(A)(l)(vii) 
as subsection (n)(1)(E) through (n)(1)(E)(vii) ofthis 
Section to comport with Illinois Administrative Code 
indent level codification requirements. The Board intends 
that any citation to subsection (d), (d)(6), or (d)(6)(B) of 
this Section or to this subsection (n), (n)(l), (n)(1)(A), or 
(n)(1)(A)(i) also include added subsection (n)(1)(E) 
through (n)(l)(E)(vii) of this Section, as applicable. 

ii) It provides evidence demonstrating that the firm meets the 
conditions of either subsection (m)(1)(A), (m)(1)(B), or 
(m)(1)(C) of this Section and subsections (m)(2) and (m)(3) 
of this Section. 

A copy of the independent certified public accountant's unqualified 
opinion of the owner's or operator's financial statements for the 
latest completed fiscal year. To be eligible to use the financial test, 
the owner's or operator's financial statements must receive an 
unqualified opinion from the independent certified public 
accountant. An adverse opinion, disclaimer of opinion, or other 
qualified opinion will be cause for disallowance, with the potential 
exception for qualified opinions provided in the next sentence. 
The Agency may evaluate qualified opinions on a case-by-case 
basis and allow use of the financial test in cases where the Agency 
deems that the matters that form the basis for the qualification are 
insufficient to warrant disallowance of the test. If the Agency does 
not allow use of the test, the owner or operator must provide 
alternate financial assurance that meets the requirements of this 
section within 30 days after the notification of disallowance. 

If the chief financial officer's letter providing evidence of financial 
assurance includes financial data showing that the owner or 
operator satisfies subsection (m)(1)(B) or (m)(1)(C) of this Section 
that are different from data in the audited financial statements 
referred to in subsection (n)(l)(B) of this Section or any other 
audited financial statement or data filed with the SEC, then a 
special report from the owner's or operator's independent certified 
public accountant to the owner or operator is required. The special 
report must be based upon an agreed upon procedures engagement 
in accordance with professional auditing standards and shall 
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describe the procedures performed in comparing the data in the 
chief financial officer's letter derived from the independently 
audited, year-end financial statements for the latest fiscal year with 
the amounts in such financial statements, the findings of that 
comparison, and the reasons for any differences. 

If the chief financial officer's letter provides a demonstration that 
the firm has assured for environmental obligations as provided in 
subsection (m)(2)(B) of this Section, then the letter shall include a 
report from the independent certified public accountant that 
verifies that all of the environmental obligations covered by a 
financial test have been recognized as liabilities on the audited 
financial statements, how these obligations have been measured 
and reported, and that the tangible net worth of the firm is at least 
$10 million plus the amount of any guarantees provided. 

Contents of the letter signed by the chief financial officer (for the 
purposes of subsection (n)(1)(A)(i) ofthis Section): 

i) The liability, closure, post-closure and corrective action 
cost estimates required for hazardous waste treatment, 
storage, and disposal facilities pursuant to the applicable 
provisions of35 Ill. Adm. Code 724.201, 724.242, 724.244, 
724.247, 725.242, 725.244, and 725.247; 

ii) The cost estimates required for municipal solid waste 
management facilities pursuant to the applicable provisions 
of Subpart G of 3 5 Ill. Adm. Code 811; 

iii) The current plugging cost estimates required for UIC 
facilities pursuant to 35 Ill. Adm. Code 704.212; 

iv) The federally required cost estimates required for 
petroleum underground storage tank facilities pursuant to 
40 CFR 280.93; 

v) The federally required cost estimates required for PCB 
storage facilities pursuant to 40 CFR 761.65; 

vi) Any federally required financial assurance required by or as 
part of an action undertaken pursuant to the Comprehensive 
Environmental Response, Compensation, and Liability Act 
(42 USC 9601 et seq.); and 
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vii) Any other environmental obligations that are assured 
through a financial test. 

BOARD NOTE: Subsections (n)(l)(E) through (n)(l)(E)(vi) of 
this Section areis derived from 40 CPR 267.143(f)(2)(i)(A)(J) 
through (f)(2)(i)(A)(J)(vi) (2012), as added at 70 Fed. Reg. 53420 
(Sep. 8, 2005). The Board moved the corresponding federal 
provision to comport with Illinois Administrative Code indent 
level codification requirements. The Board intends that any 
citation to subsection (d), (d)(6), (d)(6)(B), (n), (n)(1), (n)(l)(A), or 
(n)(1)(A)(i) of this Section also include added subsections 
(n)(l)(E) through (n)(1)(E)(vi), as applicable. 

The owner or operator of a new facility must submit the items specified in 
subsection (n)(1) of this Section to the Agency at least 60 days before 
placing waste in the facility. 

After the initial submission of items specified in subsection (n)(l) of this 
Section, the owner or operator must send updated information to the 
Agency within 90 days following the close of the owner or operator's 
fiscal year. The Agency may provide up to an additional45 days for an 
owner or operator who can demonstrate that 90 days is insufficient time to 
acquire audited financial statements. The updated information must 
consist of all items specified in subsection (n)(1) ofthis Section. 

The owner or operator is no longer required to submit the items specified 
in this subsection (n) of this Section or comply with the requirements of 
subsection (d)(6) of this Section when either of the following occurs: 

A) The owner or operator substitutes alternate financial assurance as 
specified in subsection (d) of this Section that is not subject to 
these recordkeeping and reporting requirements; or 

B) The Agency releases the owner or operator from the requirements 
of subsection (d) of this Section in accordance with subsection 
( d)(1 0) of this Section. 

An owner or operator who no longer meets the requirements of subsection 
(m) of this Section cannot use the financial test to demonstrate financial 
assurance. Instead an owner or operator who no longer meets the 
requirements of subsection (m) ofthis Section, must do the following: 
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A) It must send notice to the Agency of intent to establish alternate 
financial assurance as specified in this section. The owner or 
operator must send this notice by certified mail within 90 days 
following the close the owner or operator's fiscal year for which 
the year-end financial data show that the owner or operator no 
longer meets the requirements of this subsection (n) and 
subsections (d), (m), and (o) ofthis Section; and 

B) It must provide alternative financial assurance within 120 days 
after the end of such fiscal year. 

6) The Agency may, based on a reasonable belief that the owner or operator 
may no longer meet the requirements of subsection (m) ofthis Section, 
require at any time the owner or operator to provide reports of its financial 
condition in addition to or including current financial test documentation 
as specified in this subsection (n) ofthis Section. If the Agency finds that 
the owner or operator no longer meets the requirements of subsection (m) 
of this Section, the owner or operator must provide alternate financial 
assurance that meets the requirements of subsection (d) of this Section. 

BOARD NOTE: Subsection (n) of this Section is derived from 40 CFR 
267.143(f)(2) (2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). The Board 
moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (d), (d)(6), or (d)(6)(B) of this Section also include 
this added subsection (n), as applicable. 

The terms of the guarantee for using the corporate guarantee to demonstrate 
financial assurance for closure must provide as follows: 

1) If the facility owner or operator fails to perform closure at a facility 
covered by the guarantee, the guarantor will accomplish the following: 

A) It will perform, or pay a third party to perform closure 
(performance guarantee); or 

B) It will establish a fully funded trust fund as specified in subsection 
(d)(1) of this Section in the name of the owner or operator 
(payment guarantee). 

2) The guarantee will remain in force for as long as the facility owner or 
operator must comply with the applicable financial assurance requirements 
of this Section unless the guarantor sends prior notice of cancellation by 
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certified mail to the owner or operator and to the Agency. Cancellation 
may not occur, however, during the 120 days beginning on the date of 
receipt of the notice of cancellation by both the owner or operator and the 
Agency as evidenced by the return receipts. 

3) If notice of cancellation is given, the facility owner or operator must, 
within 90 days following receipt of the cancellation notice by the owner or 
operator and the Agency, obtain alternate financial assurance, and submit 
documentation for that alternate financial assurance to the Agency. If the 
owner or operator fails to provide alternate financial assurance and obtain 
the written approval of such alternative assurance from the Agency within 
the 90-day period, the guarantor must provide that alternate assurance in 
the name of the owner or operator and submit the necessary 
documentation for the alternative assurance to the Agency within 120 days 
after the cancellation notice. 

BOARD NOTE: Subsection (o) of this Section is derived from 40 CFR 
267.143(g)(3) (2012)267.143(f)(3), as added at 70 Fed. Reg. 53420 (Sep. 8, 
~- The Board moved the corresponding federal provision to comport with 
Illinois Administrative Code indent level codification requirements. The Board 
intends that any citation to subsection (d), @ill~, or (d)(7)(C)(d)(6)(C) of 
this Section also include this added subsection ( o ), as applicable. 

Recordkeeping and reporting requirements-:-

1) The owner or operator must submit the following items to the Agency: 

A) A letter signed by the owner's or operator's chief financial officer 
that provides evidence demonstrating that the firm meets the 
conditions of subsections (h)(6)(A)(i) and (h)(6)(A)(ii) of this 
Section. If the firm is providing only liability coverage through a 
financial test for a facility or facilities with a permit pursuant to 
this Part 727, the letter should use the wording in subsection (1)(2) 
of this Section. If the firm is providing only liability coverage 
through a financial test for facilities regulated pursuant to this Part 
727 and 35 Ill. Adm. Code 724 or 725, it should use the letter 
designated by the Agency pursuant to subsection (1)(3) of this 
Sectionin 40 CFR 264.151(g), incorporated by reference in 35 Ill. 
Adm. Code 720.lll(b). Ifthe firm is providing liability coverage 
through a fmancial test for a facility or facilities with a permit 
pursuant to this Part 727, and it assures closure costs or any other 
environmental obligations through a financial test, it must use the 
letter in subsection (1)(1) of this Section for the facilities issued a 
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permit pursuant to this Part 727. 

B) A copy of the independent certified public accountant's unqualified 
opinion of the owner's or operator's financial statements for the 
latest completed fiscal year. To be eligible to use the financial test, 
the owner's or operator's financial statements must receive an 
unqualified opinion from the independent certified public 
accountant. An adverse opinion, disclaimer of opinion, or other 
qualified opinion will be cause for disallowance, with the potential 
exception for qualified opinions provided in the next sentence. 
The Agency may evaluate qualified opinions on a case-by-case 
basis and allow use of the financial test in cases where the Agency 
deems that the matters that form the basis for the qualification are 
insufficient to warrant disallowance of the test. If the Agency does 
not allow use of the test, the owner or operator must provide 
alternate financial assurance that meets the requirements of this 
subsection (h) within 30 days after the notification of disallowance. 

C) If the chief financial officer's letter providing evidence of financial 
assurance includes financial data showing that the owner or 
operator satisfies subsections (h)(6)(A)(i) and (h)(6)(A)(ii) of this 
Section that are different from data in the audited financial 
statements referred to in subsection (p)(1)(B) of this Section or any 
other audited financial statement or data filed with the SEC, then a 
special report from the owner's or operator's independent certified 
public accountant to the owner or operator is required. The special 
report shall be based upon an agreed upon procedures engagement 
in accordance with professional auditing standards and shall 
describe the procedures performed in comparing the data in the 
chief financial officer's letter derived from the independently 
audited, year-end financial statements for the latest fiscal year with 
the amounts in such financial statements, the findings of that 
comparison, and the reasons for any differences. 

The owner or operator of a new facility must submit the items specified in 
subsection (p)(1) of this Section to the Agency at least 60 days before 
placing waste in the facility. 

After the initial submission of items specified in subsection (p )( 1) of this 
Section, the facility owner or operator must send updated information to 
the Agency within 90 days following the close of the owner or operator's 
fiscal year. The Agency may provide up to an additional45 days for an 
owner or operator who can demonstrate that 90 days is insufficient time to 
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acquire audited financial statements. The updated information must 
consist of all items specified in subsection (p )(1) of this Section. 

4) The owner or operator is no longer required to submit the items specified 
in this subsection (p) or comply with the requirements of subsection (h)(6) 
of this Section when either of the following occurs: 

A) The facility owner or operator substitutes alternate financial 
assurance as specified in subsection (h) of this Section that is not 
subject to these recordkeeping and reporting requirements; or 

B) The Agency releases the facility owner or operator from the 
requirements of subsection (h) of this Section in accordance with 
subsection (d)(10) ofthis Section. 

5) An owner or operator that no longer meets the requirements of subsection 
(h)(6)(A) of this Section cannot use the financial test to demonstrate 
financial assurance. An owner or operator who no longer meets the 
requirements of subsection (h)(6)(A) of this Section, must do the 
following: 

A) Send notice to the Agency of intent to establish alternate financial 
assurance as specified in this section. The facility owner or 
operator must send this notice by certified mail within 90 days 
following the close of the owner or operator's fiscal year for which 
the year-end financial data show that the owner or operator no 
longer meets the requirements of this Sectionsection. 

B) Provide alternative financial assurance within 120 days after the 
end of theffi:lCh fiscal year. 

6) The Agency may, based on a reasonable belief that the owner or operator 
may no longer meet the requirements of subsection (h)(6)(A) of this 
Section, require at any time the owner or operator to provide reports of its 
financial condition in addition to or including current financial test 
documentation as specified in this subsection (p) of this Section. If the 
Agency finds that the owner or operator no longer meets the requirements 
of subsection (h)(6)(A) of this Section, the owner or operator must provide 
alternate financial assurance that meets the requirements of subsection (h) 
of this Section. 

BOARD NOTE: Subsection (p) of this Section is derived from 40 CFR 
267.147(f)(2) (2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). The Board 
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moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (h), (h)(6), or (h)(6)(B) of this Section also include 
this added subsection (p ), as applicable. 

q) Foreign corporations:-

1) The guarantor must execute the guarantee in Illinois. The guarantee must 
be accompanied by a letter signed by the guarantor that states as follows: 

A) The guarantee was signed in Illinois by an authorized agent of the 
guarantor; 

B) The guarantee is governed by Illinois law; and 

C) The name and address of the guarantor's registered agent for 
service of process. 

2) The guarantor must have a registered agent pursuant to Section 5.05 ofthe 
Business Corporation Act of 1983 [805 ILCS 5/5.05] or Section 105.05 of 
the General Not-for-Profit Corporation Act of 1986 [805 ILCS 
1051105.05]. 

BOARD NOTE: Subsection (q) ofthis Section is derived from 40 CFR 
267.147(g)(2) (2012), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005). The Board 
moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (h), (h)(7), or (h)(7)(B) of this Section also include 
this added subsection (q), as applicable. The text of 40 CFR 267.147(g)(2) is 
substantially identical to that of 40 CFR 264.147(g)(2). The Board has substituted 
the language of 35 Ill. Adm. Code 724.247(g)(2), which corresponds with 40 CFR 
264.147(g)(2), for that of 40 CFR 267.147(g)(2). 

(Source: Amended at 37 Ill. Reg. , effective ----- ---------~ 
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Section 727.110 General Facility Standards 

a) Applicability of this Section. This Section applies to the owner or operator of a 
facility that treats or stores hazardous waste under a Subpart J of35 Ill. Adm. 
Code 703 RCRA standardized permit, except as provided in Section 
727.1 OO(a)(2). 

BOARD NOTE: Subsection (a) of this Section is derived from 40 CFR 267.10, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267 10 (2012). 

b) Compliance with this Section. To comply with this Section, the facility owner or 
operator must obtain a USEP A identification number, and follow the requirements 
of this Part for waste analysis, security, inspections, training, special waste 
handling, and location standards. 

' 
BOARD NOTE: Subsection (b) of this Section is derived from 40 CFR 267.11 , 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.11 (2012). 

c) Obtaining a USEPA identification number. The facility owner or operator must 
apply to USEP A Region 5 for a USEP A identification number following the 
USEPl .. notification procedures and using USEPA ferm-Form 8700-12. The 
owner or operator may-must obtain information and required forms a copy of the 
form from the Agency or from, and submit a completed copy of the form to the 
Bureau efLand, in addition to notification to USEPA Region 5. 

BOARD NOTE: Subsection (c) of this Section is derived from 40 CFR 267.12, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.12 (2012). 

d) Waste analysis requirements.,. 

1) Before it treats or stores any hazardous wastes, the facility owner or 
operator must obtain a detailed chemical and physical analysis of a 
representative sample of the wastes. At a minimum, the analysis must 
contain all the information needed to treat or store the waste to comply 
with this Part and 35 Ill. Adm. Code 728. 

A) The facility owner or operator may include data in the analysis that 
was developed pursuant to 35 Ill. Adm. Code 721 or data published 
or documented on the hazardous waste or on hazardous waste 
generated from similar processes. 
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B) The facility owner or operator must repeat the analysis as necessary 
to ensure that it is accurate and up to date. At a minimum, the 
owner or operator must repeat the analysis if the process or 
operation generating the hazardous wastes has changed. 

2) The facility owner or operator must develop and follow a written waste 
analysis plan that describes the procedures it will follow to comply with 
subsection (d)(1) of this Section. The owner or operator must keep this 
plan at the facility. If the owner or operator receives wastes generated 
from off-site and is eligible for a RCRA standardized permit, the owner or 
operator also must have submitted the waste analysis plan with the Notice 
of Intent. At a minimum, the plan must specify all of the following: 

A) The hazardous waste parameters that the owner or operator will 
analyze and the rationale for selecting these parameters (that is, 
how analysis for these parameters will provide sufficient 
information on the waste::s properties to comply with subsection 
(d)(1) ofthis Section). 

B) The test methods the owner or operator will use to test for these 
parameters. 

C) The sampling method the owner or operator will use to obtain a 
representative sample of the waste to be analyzed. The owner or 
operator may obtain a representative sample using either of the 
following methods: 

i) One of the sampling methods described in Appendix A of 
3 5 Ill. Adm. Code 721 ; or 

ii) An equivalent sampling method. 

D) How frequently the owner or operator will review or repeat the 
initial analysis of the waste to ensure that the analysis is accurate 
and up to date. 

E) Where applicable, the methods the owner or operator will use to 
meet the additional waste analysis requirements for specific waste 
management methods, as specified in 35 Ill. Adm. Code 724.117, 
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724.934(d), 724.963(d), and 724.983. 

BOARD NOTE: Subsection (d) of this Section is derived from 40 CFR 267.13 , 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.13 (2012). 

e) Security requirements~ 

1) The facility owner or operator must prevent, and minimize the possibility 
for, livestock and unauthorized people from entering the active portion of 
its facility. 

2) The facility must have either of the features listed in subsection (e)(2)(A) 
of this Section or those listed in subsections ( e )(2)(B) and ( e )(2)(C) of this 
Section: 

A) A 24-hour surveillance system (for example, television monitoring 
or surveillance by guards or facility personnel) that continuously 
monitors and controls entry onto the active portion of the facility; 
or 

B) An artificial or natural barrier (for example, a fence in good repair 
or a fence combined with a cliff) that completely surrounds the 
active portion of the facility; and 

C) A means to control entry, at all times, through the gates or other 
entrances to the active portion of the facility (for example, an 
attendant, television monitors, locked entrance, or controlled 
roadway access to the facility). 

3) The facility owner or operator must post a sign at each entrance to the 
active portion of a facility, and at other prominent locations, in sufficient 
numbers to be seen from any approach to this active portion. The sign 
must bear the legend .::: Danger- - Unauthorized Personnel Keep Out.:.:: 
The legend must be in English and in any other language predominant in 
the area surrounding the facility (for example, French or Spanish), and 
must be legible from a distance of at least 25 feet. The owner or operator 
may use existing signs with a legend other than .:::Danger-~ 
Unauthorized Personnel Keep Out?22 if the legend on the sign indicates that 
only authorized personnel are allowed to enter the active portion and entry 
onto the active portion can be dangerous. 
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BOARD NOTE: Subsection (e) ofthis Section is derived from 40 CFR 267.14 , 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.14 (2012). 

f) General inspection requirements"'" 

1) The owner or operator must inspect its facility for malfunctions and 
deterioration, operator errors, and discharges that may be causing, or may 
lead to either ofthe conditions listed in subsection (f)(1)(A) or (f)(1)(B) of 
this Section. The owner or operator must conduct these inspections often 
enough to identify problems in time to correct them before they result in 
harm to human health and the environment. 

A) A release of hazardous waste constituents to the environment; or 

B) A threat to human health. 

2) The facility owner or operator must develop and follow a written schedule 
for inspecting monitoring equipment, safety and emergency equipment, 
security devices, and operating and structural equipment (such as dikes 
and sump pumps) that are important to preventing, detecting, or 
responding to environmental or human health hazards. 

A) The owner or operator must keep this schedule at the facility. 

B) The schedule must identify the equipment and devices that the 
owner or operator will inspect and what problems it will look for, 
such as malfunctions or deterioration of equipment (for example, 
inoperative sump pump, leaking fitting, etc.). 

C) The frequency of the owner2) or operator2.~s inspections may vary 
for the items on the schedule. However, the frequency should be 
based on the rate of deterioration of the equipment and the 
probability of an environmental or human health incident if the 
deterioration, malfunction, or any operator error goes undetected 
between inspections. Areas subject to spills, such as loading and 
unloading areas, must be inspected daily when in use. At a 
minimum, the inspection schedule must include the items and 
frequencies required in Sections 727.270(e), 727.290(d) and (f), 
and 727.900(d) and 35 Ill. Adm. Code 724.933, 724.952, 724.953, 
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724.958, and 724.983 through 724.989, where applicable. 

3) The facility owner or operator must remedy any deterioration or 
malfunction of equipment or structures that the inspection reveals in time 
to prevent any environmental or human health hazards. Where hazard is 
imminent or has already occurred, the owner or operator must take 
immediate remedial action. 

4) The facility owner or operator must record all inspections. The owner or 
operator must keep these records for at least three years from the date of 
inspection. At a minimum, the owner or operator must include the date 
and time of the inspection, the name of the inspector, a notation of the 
observations made, and the date and nature of any repairs or other 
remedial actions. 

BOARD NOTE: Subsection (f) of this Section is derived from 40 CFR 267.15, as 
added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.1 5 (2012). 

g) Employee training~ 

1) Facility personnel must successfully complete a program of classroom 
instruction or on-the-job training that teaches them to perform their duties 
in a way that ensures the facility2) compliance with the requirements of 
this Part. The facility owner or operator must ensure that this program 
includes all the elements described in the documents that are required 
pursuant to subsection (g)(4)(C) of this Section. 

A) A person trained in hazardous waste management procedures must 
direct this program, and must teach facility personnel hazardous 
waste management procedures (including contingency plan 
implementation) relevant to their employment positions. 

B) At a minimum, the training program must be designed to ensure 
that facility personnel are able to respond effectively to 
emergencies by including instruction on emergency procedures, 
emergency equipment, and emergency systems, including all of the 
following, where applicable: 

i) Procedures for using, inspecting, repairing, and replacing 
facility emergency and monitoring equipment. 
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ii) Key parameters for automatic waste feed cut-off systems. 

iii) Communications or alarm systems. 

iv) Response to fires or explosions. 

v) Response to groundwater contamination incidents. 

vi) Shutdown of operations. 

2) Facility personnel must successfully complete the program required in 
subsection (g)(l) of this Section within six months after the date of their 
employment or assignment to a facility or to a new position at a facility, 
whichever is later. Employees hired after the effective date of the owner.:.:s 
or operator.:.:s RCRA standardized permit must not work in unsupervised 
positions until they have completed the training requirements of 
subsection (g)(l) of this Section. 

3) Facility personnel must take part in an annual review of the initial training 
required in subsection (g)(l) of this Section. 

4) The facility owner or operator must maintain the following documents and 
records at its facility: 

A) The job title for each position at the facility related to hazardous 
waste management, and the name of the employee filling each job; 

B) A written job description for each position listed pursuant to 
subsection (g)(4)(A) of this Section. This description must include 
the requisite skill, education, or other qualifications, and duties of 
employees assigned to each position; 

C) A written description of the type and amount of both introductory 
and continuing training that will be given to each person filling a 
position listed pursuant to subsection (g)(4)(A) of this Section; 

D) Records that document that facility personnel have received and 
completed the training or job experience required pursuant to 
subsections (g)( 1 ), (g)(2), and (g)(3) of this Section. 
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5) The facility owner or operator must keep training records on current 
personnel until its facility closes. The owner or operator must keep 
training records on former employees for at least three years from the date 
the employee last worked at its facility. Personnel training records may 
accompany personnel transferred within a company. 

BOARD NOTE: Subsection (g) of this Section is derived from 40 CFR 267.16, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267. 16 (2012). 

h) Requirements for managing ignitable, reactive, or incompatible wastes~ 

1) The facility owner or operator must take precautions to prevent accidental 
ignition or reaction of ignitable or reactive waste by following these 
requirements: 

A) The owner or operator must separate these wastes and protect them 
from sources of ignition or reaction such as open flames, smoking, 
cutting and welding, hot surfaces, frictional heat, sparks (static, 
electrical, or mechanical), spontaneous ignition (for example, from 
heat-producing chemical reactions), and radiant heat. 

B) While ignitable or reactive waste is being handled, the owner or 
operator must confine smoking and open flames to specially 
designated locations. 

C) ::,::No Smoking:.:,:: signs must be conspicuously placed wherever 
there is a hazard from ignitable or reactive waste. 

2) If it treats or stores ignitable or reactive waste, or mixes incompatible 
waste or incompatible wastes and other materials, the owner or operator 
must take precautions to prevent reactions that do the following: 

A) Generate extreme heat or pressure, fire or explosions, or violent 
reactions. 

B) Produce uncontrolled toxic mists, fumes, dusts, or gases in 
sufficient quantities to threaten human health or the environment. 

C) Produce uncontrolled flammable fumes or gases in sufficient 
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quantities to pose a risk of fire or explosions. 

D) Damage the structural integrity of the device or facility. 

E) Threaten human health and the environment in any similar way. 

3) The facility owner or operator must document compliance with subsection 
(h)(l) or (h)(2) of this Section. The owner or operator may base this 
documentation on references to published scientific or engineering 
literature, data from trial tests (for example bench scale or pilot scale 
tests), waste analyses (as specified in Section 727.11 0( d)), or the results of 
the treatment of similar wastes by similar treatment processes and under 
similar operating conditions. 

BOARD NOTE: Subsection (h) of this Section is derived from 40 CFR 267.17, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.17 (2012). 

i) Facility location standards-: 

1) The facility owner or operator may not locate any portion of a new facility 
where hazardous waste will be treated or stored within 61 meters (200 
feet) of a fault that has had displacement in Holocene time. 

A) .::,::Fault:.:,:: means a fracture along which rocks on one side have 
been displaced with respect to those on the other side. 

B) .::,::DisplacemenP ,:: means the relative movement of any two sides of 
a fault measured in any direction. 

C) .::,::Holocene:.:,:: means the most recent epoch of the Quaternary 
period, extending from the end of the Pleistocene to the present. 

BOARD NOTE: Under the note to corresponding 40 CFR 
267.18(a)(3) and 40 CFR 270.14(b)(11), a facility that is located in 
a political jurisdiction other than those listed in appendix VI of 40 
CFR 264, incorporated by reference in 35 Ill. Adm. Code 
720.111 (b), is assumed to be in compliance with this requirement. 
No area of Illinois is listed in appendix VI of 40 CFR 264. 

2) If an owner.?) or operator.:.:s facility is located within a 1 00-year flood 



ILLINOIS REGISTER 
BOARD.TCAR350727-1109388r01 

POLLUTION CONTROL 

NOTICE OF PROPOSED i\MENDMENTS 

plain, it must be designed, constructed, operated, and maintained to 
prevent washout of any hazardous waste by a 1 00-year flood. 

A) .:.:.,::100-year flood plain:.:.,:: means any land area that is subject to a 
one percent or greater chance of flooding in any given year from 
any source. 

B) .::,::washout:.:.,:: means the movement of hazardous waste from the 
active portion of the facility as a result of flooding. 

C) .:.:,::1 00-year flood:.:.,:: means a flood that has a one percent chance of 
being equaled or exceeded in any given year. 

BOARD NOTE: Subsection (i) of this Section is derived from 40 CFR 267.18, as 
added at 70 Fed. Reg. 53 4 20 (Sep. 8, 2005)267. 18 (20 12). 

(Source: Amended at 3 7 Ill. Reg. =-- --' effective ------========J 
Section 727.240 Financial Requirements 

a) Applicability and substance of the financial requirements-:-

1) The regulations in this Section apply to owners and operators who treat or 
store hazardous waste under a RCRA standardized permit, except as 
provided in Section 727.100(a)(2) or subsection (a)(4) ofthis Section. 

2) The facility owner or operator must do each of the following: 

A) It must prepare a closure cost estimate as required in subsection (c) 
of this Section; 

B) It must demonstrate financial assurance for closure as required in 
subsection (d) of this Section; and 

C) It must demonstrate financial assurance for liability as required in 
subsection (h) of this Section. 

3) The owner or operator must notify the Agency if the owner or operator is 
named as a debtor in a bankruptcy proceeding under Title 11 (Bankruptcy) 
ofthe United States Code (see also subsection (i) ofthis Section). 
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4) States and the federal government are exempt from the requirements of 
this Section. 

BOARD NOTE: Subsection (a) ofthis Section is derived from 40 CFR 267.140, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267 140 (2012). 

b) Definitions of terms as used in this Section-: 

1) ::,::closure plan:.:,:: means the plan for closure prepared in accordance with 
the requirements of Section 72 7.21 0( c). 

2) ::,::current closure cost estimate:.:,:: means the most recent of the estimates 
prepared in accordance with subsections (c)(1), (c)(2), and (c)(3) ofthis 
Section. 

3) This subsection (b)(3) corresponds with 40 CFR 267.141(c), which 
USEP A has marked ::,::Reserved.:.:,:: This statement maintains structural 
consistency with the corresponding federal rules. 

4) ::,::Parent corporation:.:,:: means a corporation that directly owns at least 50 
percent of the voting stock of the corporation which is the facility owner or 
operator. In this instance, the owned corporation that is the facility owner 
or operator is deemed a ::,::subsidiary:.:,:: of the parent corporation. 

5) This subsection (b)( 5) corresponds with 40 CFR 267.141 (e), which 
USEP A has marked ::~eserved.:..:,:: This statement maintains structural 
consistency with the corresponding federal rules. 

6) The following terms are used in the specifications for the financial tests for 
closure and liability coverage. The definitions are intended to assist in the 
understanding of these regulations and are not intended to limit the 
meanings of terms in a way that conflicts with generally accepted 
accounting practices: 

=-::Assets:.:,:: means all existing and all probable future economic 
benefits obtained or controlled by a particular entity. 

::,::current plugging and abandonment cost estimate:.:,:: means the 
most recent ofthe estimates prepared in accordance with 35 Ill. 
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Adm. Code 704.212(a), (b), and (c). 

::,::Independently audited.::.,:: refers to an audit performed by an 
independent certified public accountant in accordance with 
generally accepted auditing standards. 

::,::Liabilities.::.,:: means probable future sacrifices of economic 
benefits arising from present obligations to transfer assets or 
provide services to other entities in the future as a result of past 
transactions or events. 

::,::Tangible net worth.::.,:: means the tangible assets that remain after 
deducting liabilities; such assets would not include intangibles 
such as goodwill and rights to patents or royalties. 

7) In the liability insurance requirements, the terms ::,::bodily injury.::.,:: and 
::,::property damage.::.,:: have the meanings given them by applicable State 
law. However, these terms do not include those liabilities that, consistent 
with standard industry practices, are excluded from coverage in liability 
insurance policies for bodily injury and property damage. The Agency 
intends the meanings of other terms used in the liability insurance 
requirements to be consistent with their common meanings within the 
insurance industry. The definitions given below of several of the terms are 
intended to assist in the understanding of these regulations and are not 
intended to limit their meanings in a way that conflicts with general 
insurance industry usage. 

::,::Accidental occurrence.::.,:: means an accident, including 
continuous or repeated exposure to conditions, that results in 
bodily injury or property damage neither expected nor intended 
from the standpoint of the insured. 

::,::Legal defense costs.::.,:: means any expenses that an insurer incurs 
in defending against claims of third parties brought under the terms 
and conditions of an insurance policy. 

::,::sudden accidental occurrence.::.,:: means an occurrence that is not 
continuous or repeated in nature. 

8) ::,::substantial business relationship.::.,:: means the extent of a business 
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relationship necessary under applicable &ate-state law to make a guarantee 
contract issued incident to that relationship valid and enforceable. A 
::,::substantial business relationship:.:,:: must arise from a pattern of recent or 
ongoing business transactions, in addition to the guarantee itself, such that 
the Agency can reasonably determine that a substantial business 
relationship currently existing business relationship exists between the 
guarantor and the facility owner or operator is demonstrated to the 
satisfaction of the Agency that is adequate consideration to support the 
obligation of the guarantee relating to any liability towards a third-party. 
~pplicable state law,::,~ as used in this subsection (~)(8), means the 
laws of the State of Illinois and those of any sister state that govern the 
guarantee and the adequacy of the consideration. 

BOARD NOTE: Subsection (b) ofthis Section is derived from 40 CFR 267.141 , 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.141 (2012). Subsection (b)(8) 
is also derived from the discussion at 53 Fed. Reg. 33938,41-43 (Sept. 1, 1988). 
The term ~substantial business relationship~ is also independently defined in 35 
Ill. Adm. Code 724.241(h) and 725.241(h). Any Agency determination that a 
substantial business relationship exists is subject to Board review pursuant to 
sectionSectian 40 ofthe Act [415 ILCS 5/40]. 

c) Cost estimate for closure~ 

1) The facility owner or operator must have at the facility a detailed written 
estimate, in current dollars, of the cost of closing the facility in accordance 
with the requirements in Section 727.210(b) through (f) and applicable 
closure requirements in Sections 727.270(g), 727.290(1), and 727.900(i). 

A) The estimate must equal the cost of final closure at the point in the 
facility~:s active life when the extent and manner of its operation 
would make closure the most expensive, as indicated by the 
closure plan (see Section 727.210(c)(2)). 

B) The closure cost estimate must be based on the costs to the owner 
or operator of hiring a third party to close the facility. A third party 
is a party who is neither a parent nor a subsidiary of the owner or 
operator. (See the definition of parent corporation in subsection 
(b)(4) of this Section.) The owner or operator may use costs for 
on-site disposal if it can demonstrate that on-site disposal capacity 
will exist at all times over the life of the facility. 
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C) The closure cost estimate may not incorporate any salvage value 
that may be realized with the sale of hazardous wastes, or 
non-hazardous wastes, facility structures or equipment, land, or 
other assets associated with the facility at the time of partial or 
final closure. 

D) The facility owner or operator may not incorporate a zero cost for 
hazardous wastes, or non-hazardous wastes that might have 
economic value. 

2) During the active life of the facility, the facility owner or operator must 
adjust the closure cost estimate for inflation within 60 days prior to the 
anniversary date of the establishment of the financial instruments used to 
comply with subsection (d) of this Section. For an owner or operator 
using the financial test or corporate guarantee, the closure cost estimate 
must be updated for inflation within 30 days after the close of the 
guarantor.::s fiscal year and before submission of updated information to 
the Agency as specified in subsection (n)(3) of this Section. The 
adjustment may be made by recalculating the maximum costs of closure in 
current dollars, or by using an inflation factor derived from the most recent 
Implicit Price Deflator for Gross Domestic Product (Deflator):; published 
by the U.S. Department of Commerce in its Survey of Current Business, as 
specified in subsections (c)(2)(A) and (c)(2)(B) ofthis Section. The 
inflation factor is the result of dividing the latest published annual Deflator 
by the Deflator for the previous year. 

A) The first adjustment is made by multiplying the closure cost 
estimate by the inflation factor. The result is the adjusted closure 
cost estimate. 

B) Subsequent adjustments are made by multiplying the latest 
adjusted closure cost estimate by the latest inflation factor. 

BOARD NOTE: The table of Deflators is available as Table 1.1.9. in the 
National Income and Product Account Tables, published by U.S. 
Department of Commerce, Bureau of Economic Analysis, National 
Economic Accounts, available on-line at the following web address: 
www.bea.gov/iTable/iTable.cfm?ReqiD=9&step=l#reqid=9&step=3&isur 
i=l&903=13. 
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3) During the active life of the facility, the facility owner or operator must 
revise the closure cost estimate no later than 30 days after the Agency has 
approved the request to modify the closure plan, if the change in the 
closure plan increases the cost of closure. The revised closure cost 
estimate must be adjusted for inflation as specified in subsection ( c )(2) of 
this Section. 

4) The facility owner or operator must keep the following at the facility 
during the operating life of the facility: the latest closure cost estimate 
prepared in accordance with subsections (c)(l) and (c)(3) ofthis Section 
and, when this estimate has been adjusted in accordance with subsection 
( c )(2) of this Section, the latest adjusted closure cost estimate. 

BOARD NOTE: Subsection (c) of this Section is derived from 40 CFR 267.142, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.142 (2012). 

d) Financial assurance for closure. The facility owner or operator must establish 
financial assurance for closure of each storage or treatment unit that it owns or 
operates. In establishing financial assurance for closure, the owner or operator 
must choose from among the financial assurance mechanisms in subsections 
( d)(l) through ( d)(7) of this Section. The owner or operator can also use a 
combination of mechanisms for a single facility if the combinationcombonation 
meets the requirement in subsection ( d)(8) of this Section, or it may use a single 
mechanism for multiple facilities as in subsection ( d)(9) of this Section. The 
Agency must release the owner or operator from the requirements of this 
subsection (d) after the owner or operator meets the criteria pursuant to subsection 
( d)(1 0) of this Section. 

1) Closure trust fund. An owner or operator may use the ~:closure trust 
fund?22 that is specified in 35 Ill. Adm. Code 724.243(a)(1), (a)(2), and 
(a)(6) through (a)(11). For purposes of this subsection (d)(l), the 
following provisions also apply: 

A) Payments into the trust fund for a new facility must be made 
annually by the owner or operator over the remaining operating life 
of the facility as estimated in the closure plan, or over three years, 
whichever period is shorter. This period of time is hereafter 
referred to as the ~:pay-in period.:..:: 
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Where: 

B) For a new facility, the facility owner or operator 
must make the first payment into the closure trust fund 
before the facility may accept the initial storage. A receipt 
from the trustee must be submitted by the owner or operator 
to the Agency before this initial storage of waste. The first 
payment must be at least equal to the current closure cost 
estimate, divided by the number of years in the pay-in 
period, except as provided in subsection ( d)(8) of this 
Section for multiple mechanisms. Subsequent payments 
must be made no later than 30 days after each anniversary 
date of the first payment. The owner or operator 
determines the amount of each subsequent payment by 
subtracting the current value of the trust fund from the 
current closure cost estimate, and dividing this difference 
by the number of years remaining in the pay-in period. 
Mathematically, the formula is as follows: 

CCCE- CVTF) 

.YR.£E 

NP the amount of the next payment 
CCE - the current closure cost estimate 
CVTF - the current value of the trust fund 
YRPP the years remaining in the pay in period. 

- the amount of the next payment 
- the current closure cost estimate 
- the current value of the trust fund 

the years remaining in the pay-in period. 

C) The owner or operator of a facility existing on the effective date of 
this subsection ( d)(l) can establish a trust fund to meet the 
financial assurance requirements of this subsection ( d)(l ). If the 
value of the trust fund is less than the current closure cost estimate 
when a final approval of the permit is granted for the facility, the 
owner or operator must pay the difference into the trust fund within 
60 days. 
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D) The facility owner or operator may accelerate payments into the 
trust fund or deposit the full amount of the closure cost estimate 
when establishing the trust fund. However, the owner or operator 
must maintain the value of the fund at no less than the value that 
the fund would have if annual payments were made as specified in 
subsections ( d)(l )(B) or ( d)(l )(C) of this Section. 

E) The facility owner or operator must submit a trust agreement with 
the wording specified in 40 CFR 264.151(a)(l), incorporated by 
reference in 35 Ill. Adm. Code 720.111(b) designated by the 
Agency pursuant to subsection (1)(3) of this Section. 

2) Surety bond guaranteeing payment into a closure trust fund. An owner or 
operator may use the ::,::surety bond guaranteeing payment into a closure 
trust fund,~,:: as specified in 35 Ill. Adm. Code 724.243(b), including the 
use of the surety bond instrument specified at 4 0 CFR 264 .151 (b), 
incorporated by reference in 3 5 Ill. Adm. Code 720.111 (b) designated by 
the Agency pursuant to subsection (ll)(3) ofthis Section, and the standby 
trust specified at 35 Ill. Adm. Code 724.243(b)(3). 

3) Surety bond guaranteeing performance of closure. An owner or operator 
may use the ::,::surety bond guaranteeing performance of closure,~,:: as 
specified in 35 Ill. Adm. Code 724.243(c), the submission and use ofthe 
surety bond instrument specified at 4 0 CFR 264 .1 51 (c), incorporated by 
reference in 35 Ill. Adm. Code 720.111(b) designated by the Agency 
pursuant to subsection (ll)(3) of this Section, and the standby trust 
specified at 35 Ill. Adm. Code 724.243(c)(3). 

4) Closure letter of credit. An owner or operator may use the ::,::closure letter 
of credit.:.:,:: specified in 35 Ill. Adm. Code 724.243(d), the submission and 
use of the irrevocable letter of credit instrument specified in 4 0 CFR 
264.151(d), incorporated by reference in 35 Ill. Adm. Code 720.11 1(b) 
designated by the Agency pursuant to subsection (ll)(3) of this Section, 
and the standby trust specified in 35 Ill. Adm. Code 724.243(d)(3). 

5) Closure insurance. An owner or operator may use ::,::closure insurance,.:.:,:: 
as specified in 35 Ill. Adm. Code 724.243(e), utilizing the certificate of 
insurance for closure specified at 40 CFR 264.151(e), incorporated by 
reference in 35 Ill. Adm. Code 720.111(b) designated by the Agency 
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pursuant to subsection (il)(3) of this Section. 

6) Corporate financial test. An owner or operator that satisfies the 
requirements of this subsection (d)( 6) may demonstrate fmancial assurance 
up to the amount specified in this subsection (d)(6). 

A) Financial component. See subsection (m) ofthis Section. 

BOARD NOTE: It was necessary for the Board to codify 
corresponding 40 CFR 267.143(±)(1) as subsection (m) of this 
Section to comport with Illinois Administrative Code indent level 
codification requirements. The Board intends that any citation to 
this subsection (d), (d)(6), or (d)(6)(A) also include added 
subsection (m) ofthis Section, as applicable. 

B) Recordkeeping and reporting requirements. See subsection (n) of 
this Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.143(±)(2) as subsection (n) ofthis Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (d), (d)(6), or (d)(6)(B) also include added subsection 
(n) ofthis Section, as applicable. 

The terms of the guarantee must provide as set forth in subsection 
(o) ofthis Section. 

BOl.u.W NOTE: It was necessary for the Board to codify 40 CFR 
267.14 3 (f)(3) as subsection (o) of this Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (d), (d)(6), or (d)(6)(C) also include added subsection 
(o) ofthis Section, as applicable. 

7) Corporate guarantee-: 

A) A facility owner or operator may meet the requirements of this 
subsection (d) by obtaining a written guarantee. The guarantor 
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must be the direct or higher-tier parent corporation of the owner or 
operator, a firm whose parent corporation is also the parent 
corporation of the owner or operator, or a firm with a ::,::substantial 
business relationship?.!,:: with the owner or operator. The guarantor 
must meet the requirements for owners or operators in subsection 
(d)(6) of this Section and must comply with the terms of the 
guarantee. The wording of the guarantee must be identical to the 
wording in 4 0 CFR 264 .151 (h), incorporated by reference in 3 5 Ill. 
Adm. Code 720.111 (b) designated by the Agency pursuant to 
subsection (ll)(3) of this Section. The certified copy of the 
guarantee must accompany the letter from the guarantor.:.:s chief 
financial officer and accountants.:.: opinions. If the guarantor.:.:s 
parent corporation is also the parent corporation of the owner or 
operator, the letter from the guarantor.:.:s chief financial officer 
must describe the value received in consideration of the guarantee. 
If the guarantor is a firm with a ::,::substantial business 
relationship?.!,:: with the owner or operator, this letter must describe 
this ::,::substantial business relationship?.!,:: and the value received in 
consideration of the guarantee. 

B) For a new facility, the guarantee must be effective and the 
guarantor must submit the items in subsection (d)(7)(A) of this 
Section and the items specified in subsection (n)(l) ofthis Section 
to the Agency at least 60 days before the owner or operator places 
waste in the facility. 

C) The terms of the guarantee must provide as required by subsection 
( o) of this Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.143(g)(3) as subsection (o) ofthis Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (d), ( d)(7), or (d)(?)( C) also include added subsection 
( o) of this Section, as applicable. 

D) If a corporate guarantor no longer meets the requirements of 
subsection (d)(6)(A) of this Section, the owner or operator must, 
within 90 days, obtain alternative assurance, and submit the 
assurance to the Agency for approval. If the owner or operator 
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fails to provide alternate financial assurance within the 90-day 
period, the guarantor must provide that alternate assurance within 
the next 30 days, and submit it to the Agency for approval. 

E) The guarantor is no longer required to meet the requirements of 
this subsection (d)(7) when either of the following occurs: 

i) The facility owner or operator substitutes alternate financial 
assurance as specified in this subsection (d); or 

ii) The facility owner or operator is released from the 
requirements of this subsection (d) in accordance with 
subsection (d)(lO) ofthis Section. 

8) Use of multiple financial mechanisms. 'An owner or operator may use 
more than one mechanism at a particular facility to satisfy the 
requirements of this subsection (d). The acceptable mechanisms are trust 
funds, surety bonds guaranteeing payment into a trust fund, letters of 
credit, insurance, the financial test, and the guarantee, except owners or 
operators cannot combine the financial test with the guarantee. The 
mechanisms must be as specified in subsections (d)(l), (d)(2), (d)(4), 
(d)(5), (d)(6), and (d)(7) ofthis Section, respectively, except it is the 
combination of mechanisms rather than a single mechanism that must 
provide assurance for an amount at least equal to the cost estimate. If an 
owner or operator uses a trust fund in combination with a surety bond or 
letter of credit, it may use the trust fund as the standby trust for the other 
mechanisms. A single trust fund can be established for two or more 
mechanisms. The Agency may use any or all of the mechanisms to 
provide for closure of the facility. 

9) Use of a financial mechanism for multiple facilities. An owner or operator 
may use a financial mechanism for multiple facilities, as specified in 35 
Ill. Adm. Code 724.243(h). 

1 0) Release of the owner or operator from the requirements of this subsection 
(d). Within 60 days after receiving certifications from the owner or 
operator and an independent registered professional engineer that final 
closure has been completed in accordance with the approved closure plan, 
the Agency will notify the owner or operator in writing that the owner or 
operator is no longer required by this subsection (d) to maintain financial 



ILLINOIS REGISTER 
BOA .... W .TCAR350727-1309388r01 

POLLUTION CONTROL 

NOTICE OF PROPOSED AMENDMENTS 

assurance for final closure of the facility, unless the Agency has reason to 
believe that final closure has not been completed in accordance with the 
approved closure plan. The Agency must provide the owner or operator 
with a detailed written statement of any such reasons to believe that 
closure has not been conducted in accordance with the approved closure 
plan. 

BOARD NOTE: Subsection (d) of this Section is derived from 40 CFR 267.143, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.1 41 (2012). 

e) This subsection (e) corresponds with 40 CFR 267.144, which USEPA has marked 
.:..:,::Reserved.~,:: This statement maintains structural consistency with the 
corresponding federal rules. 

f) This subsection (f) corresponds with 40 CFR 267.145, which USEPA has marked 
.:..:,::Reserved.~,:: This statement maintains structural consistency with the 
corresponding federal rules. 

g) This subsection (g) corresponds with 40 CFR 267.146, which USEP A has marked 
.:..:,::Reserved.~,:: This statement maintains structural consistency with the 
corresponding federal rules. 

h) Liability requirements7 

1) Coverage for sudden accidental occurrences. The owner or operator of a 
hazardous waste treatment or storage facility, or a group of such facilities, 
must demonstrate financial responsibility for bodily injury and property 
damage to third parties caused by sudden accidental occurrences arising 
from operations of the facility or group of facilities. The owner or 
operator must have and maintain liability coverage for sudden accidental 
occurrences in the amount of at least $1 million per occurrence with an 
annual aggregate of at least $2 million, exclusive of legal defense costs. 
This liability coverage may be demonstrated as specified in subsection 
(h)(l )(A) through (h)(l )(G) ofthis Section: 

A) Trust fund for liability coverage. The owner or operator may meet 
the requirements of this subsection (h) by obtaining a trust fund for 
liability coverage as specified in 35 Ill. Adm. Code 724.2470). 

B) Surety bond for liability coverage. The owner or operator may 
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meet the requirements of this subsection (h) by obtaining a surety 
bond for liability coverage as specified in 35 Ill. Adm. Code 
724.247(i). 

C) Letter of credit for liability coverage. The owner or operator may 
meet the requirements of this subsection (h) by obtaining a letter of 
credit for liability coverage as specified in 35 Ill. Adm. Code 
724.247(h). 

D) Insurance for liability coverage. The owner or operator may meet 
the requirements of this subsection (h) by obtaining liability 
insurance as specified in 35 Ill. Adm. Code 724.247(a)(l). 

E) Financial test for liability coverage. The owner or operator may 
meet the requirements of this subsection (h) by passing a financial 
test as specified in subsection (h)(6) of this Section. 

F) Guarantee for liability coverage. The owner or operator may meet 
the requirements ofthis subsection (h) by obtaining a guarantee as 
specified in subsection (h)(7) ofthis Section. 

G) Combination of mechanisms. The owner or operator may 
demonstrate the required liability coverage through the use of 
combinations of mechanisms as allowed by 35 Ill. Adm. Code 
724.247(a)(6). 

H) An owner or operator shall notify the Agency in writing within 30 
days whenever either of the following occurs: 

i) A claim results in a reduction in the amount of financial 
assurance for liability coverage provided by a financial 
instrument authorized in subsections (h)(l )(A) through 
(h)(l)(G) of this Section; or 

ii) A Certification of Valid Claim for bodily injury or property 
damages caused by a sudden accidental occurrence arising 
from the operation of a hazardous waste treatment, storage, 
or disposal facility is entered between the owner or operator 
and third-party claimant for liability coverage pursuant to 
subsections (h)(l)(A) through (h)(l)(G) ofthis Section; or 
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iii) A final court order establishing a judgment for bodily injury 
or property damage caused by a sudden accidental 
occurrence arising from the operation of a hazardous waste 
treatment, storage, or disposal facility is issued against the 
owner or operator or an instrument that is providing 
financial assurance for liability coverage pursuant to 
subsections (h)(l)(A) through (h)(l)(G) ofthis Section. 

2) This subsection (h)(2) corresponds with 40 CFR 267.147(b), which 
USEP A has marked ::,::Reserved.~,:: This statement maintains structural 
consistency with the corresponding federal rules. 

3) This subsection (h)(3) corresponds with 40 CFR 267.147(c), which 
USEP A has marked :!,::Reserved.~,:: This statement maintains structural 
consistency with the corresponding federal rules. 

4) This subsection (h)(4) corresponds with 40 CFR 267.147(d), which 
USEP A has marked :!,::Reserved.~,:: This statement maintains structural 
consistency with the corresponding federal rules. 

5) Period of coverage. Within 60 days after receiving certifications from the 
facility owner or operator and an independent registered professional 
engineer that final closure has been completed in accordance with the 
approved closure plan, the Agency must notify the owner or operator in 
writing that he is no longer required by this section to maintain liability 
coverage from that facility, unless the Agency has reason to believe that 
closure has not been in accordance with the approved closure plan. 

6) Financial test for liability coverage. A facility owner or operator that 
satisfies the requirements of this subsection (h)(6) may demonstrate 
financial assurance for liability up to the amount specified in this 
subsection (h)(6): 

A) Financial component-: 

i) If using the financial test for only liability coverage, the 
owner or operator must have tangible net worth greater than 
the sum of the liability coverage to be demonstrated by this 
test plus $10 million. 
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ii) The owner or operator must have assets located in the 
United States amounting to at least the amount of liability 
covered by this financial test. 

iii) An owner or operator who is demonstrating coverage for 
liability and any other environmental obligations, including 
closure pursuant to subsection (d)(6) of this Section, 
through a financial test must meet the requirements of 
subsection (d)(6) ofthis Section. 

B) Recordkeeping and reporting requirements. See subsection (p) of 
this Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.147(f)(2) as subsection (p) ofthis Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (h), (h)(6), or (h)(6)(B) also include added subsection 
(p) of this Section, as applicable. 

7) Guarantee for liability coverage-: 

A) Subject to subsection (h)(7)(B) of this Section, a facility owner or 
operator may meet the requirements of this subsection (h) by 
obtaining a written guarantee, hereinafter referred to as 
.::,::guarantee.~,:: The guarantor must be the direct or higher-tier 
parent corporation of the owner or operator, a firm whose parent 
corporation is also the parent corporation of the owner or operator, 
or a firm with a .::,::substantial business relationship~,:: with the 
owner or operator. The guarantor must meet the requirements for 
owners or operators in subsections (h)(6)(A) and (h)(6)(B) of this 
Section. The wording of the guarantee must be identical to the 
wording specified in 4 0 CFR 264 .151 (h)(2), incorporated by 
reference in 35 Ill. Adm. Code 720.111(b) designated by the 
Agency pursuant to subsection (ll)(3) of this Section. A certified 
copy of the guarantee must accompany the items sent to the 
Agency, as specified in subsection (h)(6)(B) of this Section. One 
of these items must be the letter from the guarantor.::s chief 
financial officer. If the guarantor.::s parent corporation is also the 
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parent corporation of the owner or operator, this letter must 
describe the value received in consideration of the guarantee. If the 
guarantor is a firm with a =-:~substantial business relationship:..?.~ with 
the owner or operator, this letter must describe this =-:~substantial 

business relationship:..?.~ and the value received in consideration of 
the guarantee. 

i) If the facility owner or operator fails to satisfy a judgment 
based on a determination of liability for bodily injury or 
property damage to third parties caused by sudden 
accidental occurrences arising from the operation of 
facilities covered by this corporate guarantee, or fails to pay 
an amount agreed to in settlement of claims arising from or 
alleged to arise from such injury or damage, the guarantor 
will do so up to the limits of coverage. 

ii) This subsection (h)(7)(A)(ii) corresponds with 40 CFR 
267.147(g)(l)(ii), which USEPA has marked !.:~Reserved.:..?.~ 

This statement maintains structural consistency with the 
corresponding federal rules. 

B) Foreign Corporations. See subsection (q) ofthis Section. 

BOARD NOTE: It was necessary for the Board to codify 40 CFR 
267.14 7 (g)(2) as subsection ( q) of this Section to comport with 
Illinois Administrative Code indent level codification 
requirements. The Board intends that any citation to this 
subsection (h), (h)(7), or (h)(7)(B) also include added subsection 
( q) of this Section, as applicable. See the further explanation of the 
differences between subsection ( q) of this Section and 40 CFR 
267.147(g)(2) in the Board note appended to subsection (q). 

BOARD NOTE: Subsection (h) of this Section is derived from 40 CFR 267.147, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.147 (2012). 

i) Incapacity of owners or operators, guarantors, or financial institutions;-

1) The facility owner or operator must notify the Agency by certified mail of 
the commencement of a voluntary or involuntary proceeding under Title 
11 (Bankruptcy) of the United States Code, naming the owner or operator 
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as debtor, within 10 days after commencement ofthe proceeding. A 
guarantor of a corporate guarantee as specified in subsections ( d)(7) and 
(h)(7) of this Section must make such a notification if it is named as 
debtor, as required under the terms of the corporate guarantee (see 40 CFR 
264 .151 (h), incorporated by reference in 3 5 Ill. Adm. Code 720.111 (b)) 
designated by the Agency pursuant to subsection (ll)(3) of this Section. 

2) An owner or operator who fulfills the requirements of subsection (d) or (h) 
of this Section by obtaining a trust fund, surety bond, letter of credit, or 
insurance policy will be deemed to be without the required financial 
assurance or liability coverage in the event of bankruptcy of the trustee or 
issuing institution, or a suspension or revocation of the authority of the 
trustee institution to act as trustee or of the institution issuing the surety 
bond, letter of credit, or insurance policy to issue such instruments. The 
owner or operator must establish other financial assurance or liability 
coverage within 60 days after such an event. 

BOARD NOTE: Subsection (i) ofthis Section is derived from 40 CFR 267.148, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.148 (2012). 

j) This subsection G) corresponds with 40 CFR 267.149, which USEPA has marked 
~,::Reserved.:.:,:: This statement maintains structural consistency with the 
corresponding federal rules. 

k) State assumption of responsibility-:-

1) If the State either assumes legal responsibility for an owner.:.:s or 
operator2.:s compliance with the closure care or liability requirements of 
this Part or assures that funds will be available from State sources to cover 
those requirements, the owner or operator will be in compliance with the 
requirements of subsection (d) or (h) of this Section if the Agency USEP A 
Region 5 determines that the State.:.:s assumption of responsibility is at 
least equivalent to the financial mechanisms specified in this Section. -The­
Agency must USEP A has stated that USEP A Region 5 will evaluate the 
equivalency of State guarantees principally in terms of the following: the 
certainty of the availability of funds for the required closure care activities 
or liability coverage; and the amount of funds that will be made available. 
The Agency USEP A has stated that USEP A Region 5 may also consider 
other factors as it deems appropriate. The facility owner or operator must 
submit to the Agency USEP A Region 5 a letter from the State describing 
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the nature of the State.:.:s assumption of responsibility together with a letter 
from the owner or operator requesting that the State.:.:s assumption of 
responsibility be considered acceptable for meeting the requirements of 
this Section. The letter from the State must include, or have attached to it, 
the following information: the facility.:.:s USEP A identification number, 
the facility name and address, and the amount of funds for closure care or 
liability coverage that are guaranteed by the State. The Agency USEP A 
has stated that USEP A Region 5 will notify the owner or operator of hi-sits 
determination regarding the acceptability of the State.:.:s guarantee in lieu 
of financial mechanisms specified in this Section. The A.gency USEP A 
has stated that USEP A Region 5 may require the owner or operator to 
submit additional information as is deemed necessary to make this 
determination. Pending this determination, the owner or operator will be 
deemed to be in compliance with the requirements of subsection (d) or (h) 
of this Section, as applicable. 

2) If a State.:.:s assumption of responsibility is found acceptable as specified in 
subsection (k)(l) of this Section except for the amount of funds available, 
the owner or operator may satisfy the requirements of this Section by use 
of both the State.:.:s assurance and additional financial mechanisms as 
specified in this Section. The amount of funds available through the State 
and federal mechanisms must at least equal the amount required by this 
Section. 

BOARD NOTE: Subsection (k) of this Section is derived from 40 CFR 267.150, 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267. 150 (2012). 

1) Wording ofthe instruments"'" 

1) Forms for using the corporate financial test to demonstrate financial 
assurance for closure. The chief financial officer of an owner or operator 
of a facility with a RCRA standardized permit who uses a financial test to 
demonstrate financial assurance for that facility must complete a letter as 
specified in subsection (d)(6) of this Section. The letter must be worded 
as set forth in AppendiJc A, Illustration A of this Part designated by the 
Agency pursuant to subsection (li)(3) of this Section. 

BOARD NOTE: lt was necessary for the Board to codify the form set 
forth in 4 0 CfR 267.151 (a) as Appendix L".., lllustration A of this Part. The 
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Board intends that any citation to this subsection (l) or (1)(1) also include 
added A:ppendix A, Illustration A of this Part, as applicable. 

2) Forms for using the financial test to demonstrate financial assurance for 
third-party liability. The chief financial officer of an owner or operator of 
a facility with a RCRA standardized permit who use a financial test to 
demonstrate financial assurance only for third party liability for that (or 
other RCRA standardized permit) facility (or those facilities) must 
complete a letter as specified in subsection (h)(6) of this Section. The 
letter must be worded as set forth in Appendix /',.., Illustration B of this Part 
designated by the Agency pursuant to subsection (li)(3) of this Section. 

BO.P ...... W NOTE: It '.vas necessary for the Board to codify the form set 
forth in 4 0 CFR 267.151 (b) as Appendix /',.., Illustration B of this Part. The 
Board intends that any citation to this subsection (l) or (1)(2) also include 
added Appendix A, Illustration B of this Part, as applicable. 

3) The Agency must designate standardized forms based on 40 CFR 264.151 
and 40 C.F.R.CFR 267.151 (Wording ofthe Instruments), each 
incorporated by reference in 35 Ill. Adm. Code 720.111(b), with such 
changes in wording as are necessary under Illinois law. Any owner or 
operator required to establish financial assurance under this Section must 
do so only upon the standardized forms promulgated by the Agency. The 
Agency must reject any financial assurance document that is not submitted 
on such standardized forms. 

BOARD NOTE: Subsection (1) ofthis Section is derived from 40 CFR 267.151 , 
as added at 70 Fed. Reg. 53420 (Sep. 8, 2005)267.151 (2012). 

m) Financial component for using the corporate financial test to demonstrate financial 
assurance for closure-; 

1) The facility owner or operator must satisfy one of the following three 
conditions: 

A) A current rating for its senior unsecured debt of AAA, AA, A, or 
BBB, as issued by Standard and Poor2), or Aaa, Aa, A or Baa, as 
issued by Moody.z.:s; or 

B) A ratio of less than 1.5 comparing total liabilities to net worth; or 
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C) A ratio of greater than 0.10 comparing the sum of net income plus 
depreciation, depletion and amortization, minus $1 0 million, to 
total liabilities. 

2) The tangible net worth of the owner or operator must be greater than both 
of the following: 

A) The sum of the current environmental obligations (see subsection 
(n)(l)(A)(i) ofthis Section), including guarantees, covered by a 
financial test plus $10 million, except as provided in subsection 
(m)(2)(B) ofthis Section; and 

B) $10 million in tangible net worth plus the amount of any 
guarantees that have not been recognized as liabilities on the 
financial statements provided all of the environmental obligations 
(see subsection (n)(l)(A)(i) ofthis Section) covered by a financial 
test are recognized as liabilities on the owner.!.~s or operator.!.~s 

audited financial statements, and subject to the approval of the 
Agency. 

3) The facility owner or operator must have assets located in the United 
States amounting to at least the sum of environmental obligations covered 
by a financial test as described in subsection (n)(l )(A)(i) of this Section. 

BOARD NOTE: Subsection (m) of this Section is derived from 40 CFR 
267.143(£)(1), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005) (2012). The Board 
moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (d), (d)(6), or (d)(6)(A) ofthis Section also include 
this added subsection (m), as applicable. 

n) Recordkeeping and reporting requirements for using the corporate financial test to 
demonstrate financial assurance for closure-:-

1) The facility owner or operator must submit the following items to the 
Agency: 

A) A letter signed by the owner.!.~s or operator.!.~s chief financial officer 
that provides the following information: 
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i) It lists all the applicable current types, amounts, and sums 
of environmental obligations covered by a financial test. 
These obligations include both obligations in the programs 
that USEP A directly operates and obligations where 
USEP A has delegated authority to a State or approved a 
State.:.:s program. These obligations include, but are not 
limited to the information described in subsection (n)(l)(E) 
of this Section. 

BOARD NOTE: It was necessary for the Board to codify 
40 CFR 267.143(f)(2)(i)(A)(l) through (f)(2)(i)(A)(l)(vii) 
as subsection (n)(l )(E) through (n)(l )(E)( vii) of this 
Section to comport with Illinois Administrative Code 
indent level codification requirements. The Board intends 
that any citation to subsection (d), (d)(6), or (d)(6)(B) of 
this Section or to this subsection (n), (n)(l ), (n)(l )(A), or 
(n)(l )(A)(i) also include added subsection (n)(l )(E) through 
(n)(l )(E)( vii) ofthis Section, as applicable. 

ii) It provides evidence demonstrating that the firm meets the 
conditions of either subsection (m)(l )(A), (m)(l )(B), or 
(m)(l)(C) ofthis Section and subsections (m)(2) and (m)(3) 
of this Section. 

B) A copy of the independent certified public accountant?) 
unqualified opinion of the owner2) or operator.:.:s financial 
statements for the latest completed fiscal year. To be eligible to 
use the financial test, the owner.:.:s or operator.:.:s financial 
statements must receive an unqualified opinion from the 
independent certified public accountant. An adverse opinion, 
disclaimer of opinion, or other qualified opinion will be cause for 
disallowance, with the potential exception for qualified opinions 
provided in the next sentence. The Agency may evaluate qualified 
opinions on a case-by-case basis and allow use of the financial test 
in cases where the Agency deems that the matters that form the 
basis for the qualification are insufficient to warrant disallowance 
of the test. If the Agency does not allow use of the test, the owner 
or operator must provide alternate financial assurance that meets 
the requirements of this section within 30 days after the 
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notification of disallowance. 

C) If the chief financial officer2.:s letter providing evidence of financial 
assurance includes financial data showing that the owner or 
operator satisfies subsection (m)(1)(B) or (m)(1)(C) ofthis Section 
that are different from data in the audited financial statements 
referred to in subsection (n)(l)(B) ofthis Section or any other 
audited financial statement or data filed with the SEC, then a 
special report from the owner2.:s or operator2.:s independent certified 
public accountant to the owner or operator is required. The special 
report must be based upon an agreed upon procedures engagement 
in accordance with professional auditing standards and shall 
describe the procedures performed in comparing the data in the 
chief financial officer2.:s letter derived from the independently 
audited, year-end financial statements for the latest fiscal year with 
the amounts in such financial statements, the findings of that 
comparison, and the reasons for any differences. 

D) If the chief financial officer2.:s letter provides a demonstration that 
the firm has assured for environmental obligations as provided in 
subsection (m)(2)(B) of this Section, then the letter shall include a 
report from the independent certified public accountant that 
verifies that all of the environmental obligations covered by a 
financial test have been recognized as liabilities on the audited 
financial statements, how these obligations have been measured 
and reported, and that the tangible net worth of the firm is at least 
$10 million plus the amount of any guarantees provided. 

E) Contents of the letter signed by the chief financial officer (for the 
purposes of subsection (n)(1 )(A)(i) of this Section): 

i) The liability, closure, post-closure and corrective action 
cost estimates required for hazardous waste treatment, 
storage, and disposal facilities pursuant to the applicable 
provisions of35 Ill. Adm. Code 724.201, 724.242,724.244, 
724.247, 725.242, 725.244, and 725.247; 

ii) The cost estimates required for municipal solid waste 
management facilities pursuant to the applicable provisions 
of Subpart G of 3 5 Ill. Adm. Code 811 ; 
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iii) The current plugging cost estimates required for UIC 
facilities pursuant to 35 Ill. Adm. Code 704.212; 

iv) The federally required cost estimates required for petroleum 
underground storage tank facilities pursuant to 40 CFR 
280.93; 

v) The federally required cost estimates required for PCB 
storage facilities pursuant to 40 CFR 761.65; 

vi) Any federally required financial assurance required by or as 
part of an action undertaken pursuant to the Comprehensive 
Environmental Response, Compensation, and Liability Act 
(42 USC 9601 et seq.); and 

vii) Any other environmental obligations that are assured 
through a financial test. 

BOARD NOTE: Subsections (n)(l)(E) through (n)(1)(E)(vi) of 
this Section is.are derived from 40 CFR 267 .143(f)(2)(i)(A)(l) 
through (f)(2)(i)(A)(l)(vi), as added at 70 Fed. Reg. 53420 (Sep. 8, 
~) (2012). The Board moved the corresponding federal 
provision to comport with Illinois Administrative Code indent 
level codification requirements. The Board intends that any 
citation to subsection (d), (d)(6), (d)(6)(B), (n), (n)(l), (n)(l)(A), or 
(n)(l)(A)(i) of this Section also include added subsections 
(n)(l )(E) through (n)(1 )(E)( vi), as applicable. 

2) The owner or operator of a new facility must submit the items specified in 
subsection (n)(l) ofthis Section to the Agency at least 60 days before 
placing waste in the facility. 

3) After the initial submission of items specified in subsection (n)(l) ofthis 
Section, the owner or operator must send updated information to the 
Agency within 90 days following the close of the owner or operator2.:s 
fiscal year. The Agency may provide up to an additional 45 days for an 
owner or operator who can demonstrate that 90 days is insufficient time to 
acquire audited financial statements. The updated information must 
consist of all items specified in subsection (n)(l) of this Section. 
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4) The owner or operator is no longer required to submit the items specified 
in this subsection (n) ofthis Section or comply with the requirements of 
subsection (d)(6) of this Section when either of the following occurs: 

A) The owner or operator substitutes alternate financial assurance as 
specified in subsection (d) of this Section that is not subject to 
these recordkeeping and reporting requirements; or 

B) The Agency releases the owner or operator from the requirements 
of subsection (d) of this Section in accordance with subsection 
(d)( 1 0) of this Section. 

5) An owner or operator who no longer meets the requirements of subsection 
(m) ofthis Section cannot use the financial test to demonstrate financial 
assurance. Instead an owner or operator who no longer meets the 
requirements of subsection (m) of this Section, must do the following: 

A) It must send notice to the Agency of intent to establish alternate 
financial assurance as specified in this section. The owner or 
operator must send this notice by certified mail within 90 days 
following the close the owner or operator.:.:s fiscal year for which 
the year-end financial data show that the owner or operator no 
longer meets the requirements of this subsection (n) and 
subsections (d), (m), and (o) ofthis Section; and 

B) It must provide alternative financial assurance within 120 days 
after the end of such fiscal year. 

6) The Agency may, based on a reasonable belief that the owner or operator 
may no longer meet the requirements of subsection (m) ofthis Section, 
require at any time the owner or operator to provide reports of its financial 
condition in addition to or including current financial test documentation 
as specified in this subsection (n) of this Section. If the Agency finds that 
the owner or operator no longer meets the requirements of subsection (m) 
of this Section, the owner or operator must provide alternate financial 
assurance that meets the requirements of subsection (d) of this Section. 

BOARD NOTE: Subsection (n) of this Section is derived from 40 CFR 
267.143(f)(2), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005) (2012). The Board 
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moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (d), (d)(6), or (d)(6)(B) of this Section also include 
this added subsection (n), as applicable. 

o) The terms of the guarantee for using the corporate guarantee to demonstrate 
financial assurance for closure must provide as follows: 

1) If the facility owner or operator fails to perform closure at a facility 
covered by the guarantee, the guarantor will accomplish the following: 

A) It will perform, or pay a third party to perform closure 
(performance guarantee); or 

B) It will establish a fully funded trust fund as specified in subsection 
( d)(l) of this Section in the name of the owner or operator 
(payment guarantee). 

2) The guarantee will remain in force for as long as the facility owner or 
operator must comply with the applicable financial assurance requirements 
of this Section unless the guarantor sends prior notice of cancellation by 
certified mail to the owner or operator and to the Agency. Cancellation 
may not occur, however, during the 120 days beg'inning on the date of 
receipt of the notice of cancellation by both the owner or operator and the 
Agency as evidenced by the return receipts. 

3) If notice of cancellation is given, the facility owner or operator must, 
within 90 days following receipt of the cancellation notice by the owner or 
operator and the Agency, obtain alternate financial assurance, and submit 
documentation for that alternate financial assurance to the Agency. If the 
owner or operator fails to provide alternate financial assurance and obtain 
the written approval of such alternative assurance from the Agency within 
the 90-day period, the guarantor must provide that alternate assurance in 
the name of the owner or operator and submit the necessary documentation 
for the alternative assurance to the Agency within 120 days after the 
cancellation notice. 

BOARD NOTE: Subsection (o) ofthis Section is derived from 40 CFR 
267.143 (±)(3), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005) 267.143(g)(3) 
(2012). The Board moved the corresponding federal provision to comport with 
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Illinois Administrative Code indent level codification requirements. The Board 
intends that any citation to subsection (d), ~(d)(7), or (d)(6)(C) (d)(7)(C) of 
this Section also include this added subsection ( o ), as applicable. 

p) Recordkeeping and reporting requirements~ 

1) The owner or operator must submit the following items to the Agency: 

A) A letter signed by the owner.z.:s or operator.z.:s chief financial officer 
that provides evidence demonstrating that the firm meets the 
conditions of subsections (h)(6)(A)(i) and (h)(6)(A)(ii) of this 
Section. If the firm is providing only liability coverage through a 
financial test for a facility or facilities with a permit pursuant to 
this Part 727, the letter should use the wording in subsection (1)(2) 
of this Section. If the firm is providing only liability coverage 
through a financial test for facilities regulated pursuant to this Part 
727 and 35 Ill. i\:dm. Code 724 or 725 ,JJ:L it should use the letter 
in 40 CFR 264 .151(g), incorporated by reference in 35 Ill. Adm. 
Code 720.111 (b)_designated by the Agency pursuant to subsection 
(li)(3) of this Section. If the firm is providing liability coverage 
through a financial test for a facility or facilities with a permit 
pursuant to this Part 727, and it assures closure costs or any other 
environmental obligations through a financial test, it must use the 
letter in subsection (1)(1) of this Section for the facilities issued a 
permit pursuant to this Part 727. 

B) A copy of the independent certified public accountant.z.:s 
unqualified opinion of the owner2.:s or operator.z.:s financial 
statements for the latest completed fiscal year. To be eligible to 
use the financial test, the owner2.:s or operator2.:s financial 
statements must receive an unqualified opinion from the 
independent certified public accountant. An adverse opinion, 
disclaimer of opinion, or other qualified opinion will be cause for 
disallowance, with the potential exception for qualified opinions 
provided in the next sentence. The Agency may evaluate qualified 
opinions on a case-by-case basis and allow use of the financial test 
in cases where the Agency deems that the matters that form the 
basis for the qualification are insufficient to warrant disallowance 
of the test. If the Agency does not allow use of the test, the owner 
or operator must provide alternate financial assurance that meets 
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the requirements of this subsection (h) within 30 days after the 
notification of disallowance. 

C) If the chief financial officer2.~s letter providing evidence of financial 
assurance includes financial data showing that the owner or 
operator satisfies subsections (h)(6)(A)(i) and (h)(6)(A)(ii) ofthis 
Section that are different from data in the audited financial 
statements referred to in subsection (p)(l)(B) of this Section or any 
other audited financial statement or data filed with the SEC, then a 
special report from the owner2.~s or operator2.~s independent certified 
public accountant to the owner or operator is required. The special 
report shall be based upon an agreed upon procedures engagement 
in accordance with professional auditing standards and shall 
describe the procedures performed in comparing the data in the 
chief financial officer2.~s letter derived from the independently 
audited, year-end financial statements for the latest fiscal year with 
the amounts in such financial statements, the findings of that 
comparison, and the reasons for any differences. 

2) The owner or operator of a new facility must submit the items specified in 
subsection (p )( 1) of this Section to the Agency at least 60 days before 
placing waste in the facility. 

3) After the initial submission of items specified in subsection (p)(l) of this 
Section, the facility owner or operator must send updated information to 
the Agency within 90 days following the close of the owner or operator2.~s 

fiscal year. The Agency may provide up to an additional 45 days for an 
owner or operator who can demonstrate that 90 days is insufficient time to 
acquire audited financial statements. The updated information must 
consist of all items specified in subsection (p )(I) of this Section. 

4) The owner or operator is no longer required to submit the items specified 
in this subsection (p) or comply with the requirements of subsection (h)(6) 
of this Section when either of the following occurs: 

A) The facility owner or operator substitutes alternate financial 
assurance as specified in subsection (h) of this Section that is not 
subject to these recordkeeping and reporting requirements; or 

B) The Agency releases the facility owner or operator from the 



~. l lf 

ILLINOIS REGISTER 
BOARD.TCAR350727-1309388r01 

POLLUTION CONTROL 

NOTICE OF PROPOSED AMENDMENTS 

requirements of subsection (h) of this Section in accordance with 
subsection ( d)(1 0) of this Section. 

5) An owner or operator that no longer meets the requirements of subsection 
(h)(6)(A) of this Section cannot use the financial test to demonstrate 
financial assurance. An owner or operator who no longer meets the 
requirements of subsection (h)(6)(A) of this Section, must do the 
following: 

A) Send notice to the Agency of intent to establish alternate financial · 
assurance as specified in this section. The facility owner or 
operator must send this notice by certified mail within 90 days 
following the close of the owner or operator.:.:s fiscal year for which 
the year-end financial data show that the owner or operator no 
longer meets the requirements of this section_Section. 

B) Provide alternative financial assurance within 120 days after the 
end of~ fiscal year. 

6) The Agency may, based on a reasonable belief that the owner or operator 
may no longer meet the requirements of subsection (h)(6)(A) of this 
Section, require at any time the owner or operator to provide reports of its 
financial condition in addition to or including current financial test 
documentation as specified in this subsection (p) of this Section. If the 
Agency finds that the owner or operator no longer meets the requirements 
of subsection (h)(6)(A) of this Section, the owner or operator must provide 
alternate financial assurance that meets the requirements of subsection (h) 
of this Section. 

BOARD NOTE: Subsection (p) of this Section is derived from 40 CFR 
267.147(±)(2), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005) (2012). The Board 
moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (h), (h)(6), or (h)(6)(B) of this Section also include 
this added subsection (p ), as applicable. 

q) Foreign corporations~ 

1) The guarantor must execute the guarantee in Illinois. The guarantee must 
be accompanied by a letter signed by the guarantor that states as follows: 
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A) The guarantee was signed in Illinois by an authorized agent of the 
guarantor; 

B) The guarantee is governed by Illinois law; and 

C) The name and address of the guarantor's registered agent for 
service of process. 

2) The guarantor must have a registered agent pursuant to Section 5.05 of the 
Business Corporation Act of 1983 [805 ILCS 5/5.05] or Section 105.05 of 
the General Not-for-Profit Corporation Act of 1986 [805 ILCS 
105/105.05]. 

BOARD NOTE: Subsection (q) of this Section is derived from 40 CFR 
267.147(g)(2), as added at 70 Fed. Reg. 53420 (Sep. 8, 2005) (2012). The Board 
moved the corresponding federal provision to comport with Illinois 
Administrative Code indent level codification requirements. The Board intends 
that any citation to subsection (h), (h)(7), or (h)(7)(B) of this Section also include 
this added subsection (q), as applicable. The text of 40 CFR 267.147(g)(2) is 
substantially identical to that of 40 CFR 264.147(g)(2). The Board has substituted 
the language of35 Ill. Adm. Code 724.247(g)(2), which corresponds with 40 CFR 
264.147(g)(2), for that of 40 CFR 267.147(g)(2). 

(Source: Amended at 37 Ill. Reg.--~-' effective ____ ___:_======~ 
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