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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

WATER QUALITY STANDARDS AND
EFFLUENT LIMITATIONS FOR THE
CHICAGO AREA WATERWAY SYSTEM
AND LOWER DES PLAINES RIVER:
PROPOSED AMENDMENTS TO 35 ILL.
ADM. CODE 301, 302, 303 AND 304

R0O8-9 (D)
(Rulemaking — Water)
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TO:  Mr. John T. Therriauit Ms. Marie E. Tipsord
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Chicago, Illinois 60601 Chicago, Illinois 60601
(VIA ELECTRONIC MAIL) (VIA FIRST CLASS MAIL)

(SEE PERSONS ON ATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
lllinois Pollution Control Board the PRE-FILED QUESTIONS OF THE ILLINOIS
ENVIRONMENTAL REGULATORY GROUP FOR THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, a copy of which is herewith served upon you.

Respectfully submitted,
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

Dated: June 24, 2013 By:__ /s/ Alec M. Davis
Alec M. Davis

Alec M. Davis

General Counsel

[llinois Environmental Regulatory Group
215 East Adams Street

Springfield, Iilinois 62701

(217) 522-5512
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)
WATER QUALITY STANDARDS AND )
EFFLUENT LIMITATIONS FOR THE ) R08-9 (D)
CHICAGO AREA WATERWAY SYSTEM) (Rulemaking — Water)
AND LOWER DES PLAINES RIVER: )
PROPOSED AMENDMENTS TO 35 ILL. )
ADM. CODE 301, 302, 303 AND 304 )

PRE-FILED QUESTIONS OF THE ILLINOIS ENVIRONMENTAL REGULATORY
GROUP FOR THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

NOW COMES the ILLINOIS ENVIRONMENTAL REGULATORY GROUP (“IERG”)
by and through its attorney, Alec M. Davis, and pursuant to the April 11, 2013 Hearing Officer
Order, hereby submits the following pre-filed questions for the Illinois Environmental Protection
Agency (“lllinois EPA” or “Agency”) for presentation at the July 29, 2013, hearing in the above-
referenced matter.

1. At page 175 of the Board’s First-Notice Opinion and Order in Subdocket C, under
"Concems in Determining Appropriate Aquatic Life Uses," the Board notes that while the
Agency had three categories of uses it did not make any distinctions among those uses with
respect to the proposed water quality standards. Further, the amended proposal, filed on May
24™ by the Agency, only makes distinctions with respect to temperature and dissolved oxygen,
but for no other chemicals. In crafting the water quality standards necessary to protect for the
aquatic life uses designated by the Board, to what extent did the Agency consider other chemical
constituents besides dissolved oxygen and temperature?

a. The aquatic life use designations proposed by the Board for First-Notice
acknowledge that the water bodies so designated are not fully capable of achieving the

full aquatic life use goals of the Clean Water Act (“CWA™), however, the water quality
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standards proposed by the Agency in some instances (for example, in the cases of

dissolved oxygen, temperature, and mercury) are more stringent than the water quality

standards for General Use waters. Given that the existing water quality standards for

General Use walers are protective of the aquatic life use goals of the CWA, what is the

rationale for proposing more stringent standards for the Chicago Area Waterways

(“CAWS”) and Brandon Pool Aquatic Life Use B waters of the Lower Des Plaines River

(“LDPR™) given their lesser aquatic life use goal?

b. Does the Agency ultimately intend to apply the more stringent water
quality standards proposed in its revised amendments to Part 302, Subpart D to General
Use waters? And if so, has the Agency initiated, or does it plan to initiate, outreach to
potentially impacted stakeholders elsewhere in the state who may have an interest in this
proceeding?

2. Does the Agency acknowledge the potential for periodic exceedences of its
proposed water quality standards due to contaminants present in the waterways from such
sources as sediment and stormwater runoff?

a. Is the Agency aware of mercury levels that may exceed the proposed
water quality standard due to re-suspension of sediments containing mercury? Does the
Agency believe this is an existing physical condition or part of the nature of the receiving
body of water?

i Illinois EPA has listed water bodies as impaired based on Illinois

Department of Natural Resources (“IDNR”) fish tissue concentrations of mercury

(see 2012 Illinois Integrated Water Quality Report and Section 303(d) List). Is
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there a fish-tissue based human health water quality standard for mercury in

Ilinois?

il How does the IDNR fish-tissue based human health criterion
tmethyl mercury) compare to U.S. EPA’s standard?

1ii, Is the IDNR fish-tissue based human health criterion equivalent to
the current General Use and proposed 12 ng/l water column criterion?

iv. Has IDNR or Illinois EPA collected side-by-side samples of fish
tissue and water column data with which to “translate™?

V. Does IDNR have any site-specific fish-tissue mercury data for the
waterways subject to this proceeding?

b. Given the use of the Metropolitan Water Reclamation District of Greater
Chicago (the “District” or “MWRDGC”) effluent data as the basis for determining non-
summer months’ thermal temperatures, did the Agency review the District’s effluent data
to see whether there are any mercury and chloride detections? And, if so, at what levels?
Would the District’s mercury and chloride discharges, given the effluent dominated
nature of, in particular, the Chicago Sanitary and Ship Canal (“CSSC”) and LDPR, be a
relevant factor to consider in setting the mercury and chloride water quality standards?

c. Is the Agency aware of high levels of chlorides in the waterways during
winter months due to road de-icing activities? Given the proposed chlorides water
quality standard, does the Agency anticipate a non-zero level of noncompliance (i.e., no
allowance for taking into consideration background concentrations of chloride in the
waterbody from non-point sources such as road de-icing activities)? To what extent has

the Agency considered how its proposal will impact discharges of chlorides during winter

3
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months when the waterways exceed the proposed chlorides standard? Is lllinois EPA

considering updating the chloride water quality standard? If so, what is the schedule for

doing so?

3. Does the Agency have data showing whether the ambient waters in CSSC and
LDPR currently attain the lower (6.5) end of the range of the pH standard? If so, are mixing
zones available for pH if end of pipe pH is between 6.0 and 6.57

4. Illinois EPA’s revised proposal changes the methodology used for evaluating the
cyanide standard. Has Illinois EPA generated data on the waterways subject to this proceeding
using the ligand-exchange method and compared that to the results of the weak acid dissociable
method? If so, how different were the results?

5. The Agency’s proposed amendments for the protection of human health, in
addition to the earlier proposed aquatic life and wildlife toxicity provisions (proposed at Section
302.410), and their inclusion in the amendment to Subpart F (“Procedures for Determining
Water Quality Criteria™) appear to be intended to subject the CAWS and Aquatic Life Use B
L.DPR waters to the same toxicity-based standards as the General Use waters (compare to
Section 302.210, “Other Toxic Substances™). Does the Agency intend for the waters of the
CAWS and LDPR, designated as lower uses, to be subject to those General Use standards? If so,
to what extent has the Agency analyzed the waterways’ capability of meeting those standards,
and what impact the proposal may have on sources discharging to the waterways? Has the
Agency considered re-titling the Section to reflect the inclusion of a human-health component?

a. It is IERG’s understanding that the human health-based Subpart F
derivation methods and currently published values are based on 20 g/d consumption of
trophic level 4 (“TL4™) fish and at the bioconcentration rate of a TL4 fish. TL4 fish

4



Electronic Filing - Recived, Clerk's Office : 06/24/2013

include bass, trout, and salmon. However, there are minimal to no TL4 fish that are
found or would be found in some of the segments of the waters subject to this rulemaking
(such as the Upper Dresden Island Pool (“UDIP”)). Trophic level 3 (“TL3") fish are
carp, bullhead, catfish, dace, minnow, chub, white sucker, sculpin, bluegill, crappie,
perch, and not all of these fish are found in some of the segments of the waters subject to
this rulemaking,

Typically the bioconcentration factors (“BCF”) are higher for TL4 fish and the 20
g/day fish consumption rate (“FCR”) is based on TL4 fish, resulting in a more stringent
criteria to protect humans, Given that chemical quality improvement in these
waterbodies will not result in habitat quality improvement, and habitat 1s the limiting
factor in having sustainable populations of bass in some of these waters, is [llinois EPA
intending to adjust the process for deriving Subpart F standards to reflect the trophic level
of the fish consumed and the rate that trophic level of fish is consumed?

b. Is Illinois EPA intending to adjust the BCF for the trophic level of
concern?

c. In Subpart F, "Resident or Indigenous Species” is defined as “species
which currently live a substantial portion of their lifecycle or reproduce in a given body
of water, or which are native species whose historical range includes a given body of
water.” (Emphasis added.) The locks and dams on the LDPR and its heavy navigation
are recognized uses. Does Illinois EPA intend to revise the definition of “resident or
indigenous species” at 35 IAC 302.501(b) to specify that a “historical range” will
consider all limitations on the historical range due to the current designated conditions of
the body of water (e.g. flood control and navigation)?

5
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d. Given that these waters are not a source of drinking water or used for
swimming, does Illinois EPA intend to revise and republish the existing table of Subpart

F values to reflect the lower adjustment to 0.001 L/day as the exposure to a chemical?

Currently, drinking is 2 I/day, and swimming is 0.01 L/day.

6. Does the Agency intend to provide any testimony or support for the proposed
water quality standards beyond U.S. EPA guidance or criteria documents? Further, does the
Agency intend to provide any testimony on technical feasibility or economic reasonableness of
its proposed amendments?

a. Does the Agency intend to call any other witnesses to support the revised
water quality standards it is proposing?

7. The Agency’s proposed deletion of the reference to Section 303.237 from Section
302.101 (Scope and Applicability) appears to remove the UDIP from Subpart D. Is the
Agency’s intent to remove the UDIP from all provisions in Subpart D? What provisions does the
Agency intend to apply to the Chicago River and UDIP?

a. On page 221 of its First-Notice Opinion and Order in Subdocket C, the

Board indicates that “the Board will examine water quality standards for UDIP in

Subdecket D to ensure that the UDIP can meet the water quality standards applicable

under the General Use standard.” Does the Agency plan to propose any other different or

additional water quality standards for the UDIP that are not in the existing General Use
standards?

8. Is it Illinois EPA’s understanding that the amended proposal addresses all of U.S.

EPA’s concerns raised in its letter, dated January 29, 2010 (Public Comment No. 286, filed by
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Illinois EPA with the Board on March 26, 2010)? If not, which concerns remain to be
addressed? What is the Agency’s plan for doing so?

9. Is Itlinois EPA aware of any other concerns raised by U.S. EPA since January 29,
2010, regarding the water quality standards for the CAWS and LDPR? If so, what are those
concerns? Are they addressed by the amended proposal, and if so, how? If concerns remain
unaddressed, what are they, and what is the Agency’s plan for addressing them?

10. Is it Illinois EPA’s expectation that U.S. EPA will, in conducting its review and
approval of the water quality standards for the CAWS and LDPR (as reflected in the amended
proposal) in accordance with Section 303(¢) of the CWA, grant approval without conditions?

11.  lilinois EPA, per U.S. EPA’s suggestion, is proposing the addition of “cold
shock” language. What are the conditions under which cold shock occurs (e.g., what
temperature change and over what timeframe)?

a. How will this language be implemented in permits?

12. Is Illinois EPA envisioning total maximum daily load (“TMDL”) development as
part of addressing situations where a water is transitioning from having no water quality standard
for a particular parameter to, for example, a general use water quality standard for that parameter
for which the water is impaired? If so, will existing dischargers retain their historical load
limit(s) for the pollutant(s) in the interim while a TMDL is completed? 1f a discharger has no
current load limit(s) for a pollutant (s) that is subject to a TMDL, will the interim limit be based
on existing effluent quality?

13. Some states have developed and received U.S. EPA approval of “streamlined

variance” rules for specific pollutants. For instance, Indiana has a streamlined variance program
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for mercury (see 327 Indiana Administrative Code 5-35). What are Illinois EPA’s thoughts on

this type of approach?

This concludes IERG’s questions for the Agency. IERG thanks the Board for the
opportunity to pose these questions today. IERG reserves the right to supplement or modify
these pre-filed questions.

Respectfully submitted,
ILLINOIS ENVIRONMENTAL

REGULATORY GROUP

Dated: June 24, 2013 By: _ /s/ Alec M. Davis
Alec M. Davis

Alec M. Davis

General Counsel

Iilinois Environmental Regulatory Group
215 East Adams Street

Springfield, Illinois 62701

(217) 522-5512
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CERTIFICATE OF SERVICE

I, Alec M. Davis, the undersigned, hereby certify that I have served the PRE-FILED
QUESTIONS OF THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP FOR THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY upon:

Mr. John T. Therriault
Assistant Clerk of the Board
Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, Illinois 60601

via electronic mail on June 24, 2013; and upon:

Ms. Marie E. Tipsord

Hearing Officer

Illinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago 1L 60601

Frederick M. Feldman, Esqg.

Ronald M. Hill

Margaret T. Conway

Metropolitan Water Reclamation District
100 East Erie Street

Chicago IL 60611

Roy M. Harsch

Drinker Biddle & Reath

191 N. Wacker Drive, Suite 3700
Chicago IL 60606-1698

Claire A. Manning

Brown, Hay & Stephens LLP
205 South Fifth Street, Suite 700
P.O. Box 2459

Springfield IL 62705-2459

Deborah J. Williams - Assistant Counsel
Stefanie N. Diers - Assistant Counsel
IEPA

1021 North Grand Avenue East

P.O. Box 19276

Springfield IL. 62794-9276

Katherine D. Hodge

N. LaDonna Driver
Monica T. Rios

Matthew C. Read

Hodge Dwyer & Driver
3150 Roland Avenue

Post Office Box 5776
Springfield IL 62705-5776

Jeffrey C. Fort

Ariel J. Tesher

Dentons US LLP

233 South Wacker Driver
Suite 7800

Chicago 1L 60606-6404

Robert VanGyseghem
City of Geneva

1800 South Street
Geneva IL 60134-2203

Jerry Paulsen

Cindy Skrukrud

Environmental Defenders of McHenry County
110 S Johnson Street, Suite 106

Woodstock IL 60098
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Matthew J. Dunn — Chief

Thomas H. Shepherd - Asst. Attny. Genl.

Office of the Attorney General
Environmental Bureau North

69 West Washington Street, Suite 1800
Chicago IL 60602

Bernard Sawyer
Thomas Granto

Metropolitan Water Reclamation District

6001 W. Pershing Rd.
Cicero IL 60650-4112

Lisa Frede

Chemical Industry Council of Illinois
1400 East Touhy Avenue, Suite 110
DesPlaines IL 60019-3338

Fredric P. Andes

Erika K. Powers

Barnes & Thornburg

1 North Wacker Drive, Suite 4400
Chicago IL 60606

James L. Daugherty - District Manger
Thorn Creek Basin Sanitary District
700 West End Avenue

Chicago Heights IL 60411

Jessica Dexter

Environmental Law and Policy Center
35 E. Wacker Drive, Suite 1600
Chicago IL 60601

John J. Reichart - Corporate Counsel
American Water Company

727 Craig Road

St. Louis MO 63141

Keith I. Harley

Elizabeth Schenkier

Chicago Legal Clinic, Inc.

211 West Wacker Drive, Suite 750
Chicago IL 60606

Frederick D. Keady, P.E. — President
Vermilion Coal Company

1979 Johns Drive

Glenview IL 60025

Mark Schultz

Regional Environmental Coordinator
Navy Facilities and Engineering Command
201 Decatur Avenue, Building 1A

Great Lakes IL 60088-2801

W.C. Blanton

Husch Blackwell LLP

4801 Main Street, Suite 1000
Kansas City MO 64112

James E. Eggen

Director of Public Works and Utilities
City of Joliet, Department of Public Works
and Utilities

150 W. Jefferson Street

Joliet IL 60431

Kay Anderson

American Bottoms RWTF
One American Bottoms Road
Sauget I1. 62201

Jack Darin

Sierra Club

70 E. Lake Street, Suite 1500
Chicago 1L 60601-7447

Bob Carter

Bloomington Normal Water
Reclamation District

PO Box 3307

Bloomington IL 61702-3307

Kenneth W. Liss

Andrews Environmental Engineering
3300 Ginger Creek Drive

Springfield IL 62711
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Albert Ettinger Stacy Meyers-Glen
53 W. Jackson, Suite 1664 Openlands
Chicago IL 60604 25 East Washington Street, Suite 1650

Chicago IL 60602
Vicky McKinley

Evanston Environment Board Lyman C. Welch
223 Grey Avenue Manager, Water Quality Programs
Evanston IL 60202 Alliance for the Great Lakes
17 N. State St., Suite 1390
Olivia Dorothy - Senior Policy Advisor Chicago IL 60602
Office of Lt. Gov. Sheila Simon
Room 414 State House James Huff - Vice President
Springtield IL 62706 Huff & Huff, Inc.
915 Harger Road
Irwin Polls Suite 330
Ecological Monitoring and Assessment Oak Brook IL 60523
3206 Maple Leaf Drive
Glenview IL 60025 Ann Alexander - Sr. Attorney
Natural Resources Defense Council
Jared Policiechio 2 North Riverside Plaza, Suite 2250
Chicago Department of Law Chicago L 60606
30 N. LaSalle Street, Suite 300
Chicago IL 60602 Susan Franzetti
Kristen Laughridge Gale
Dr. Thomas J. Murphy Nijman Franzetti LLP
2325 N. Clifton Street 10 South LaSalle Street, Suite 3600
Chicago IL. 60614 Chicago L 60603
Cathy Hudzik Thomas W. Dimond
City of Chicago - Mayor's Office of Susan Charles
Intergovernmental Affairs Ice Miller LLP
121 N. LaSalle Street 200 West Madison, Suite 3500
City Hall - Room 406 Chicago IL 60606
Chicago IL 60602

by depositing said documents in the United States Mail, postage prepaid, in Springfield, [llinois
on June 24, 2013.
By:_ /s/ Alec M. Davis
Alec M. Davis






