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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

E.R. 1, LLC, assignee of CASEYVILLE
SPORT CHOICE, LLC

Complainant,

PCB 08-30
(Citizens Enforcement-Land)

V.

ERMA 1. SEIBER, ADMINISTRATRIX OF
THE ESTATE OF JAMES A. SEIBER,
DECEASED, ERMA I. SEIBER,
INDIVIDUALLY, and FAIRMOUNT PARK,
INC.,

N’ N’ S N N N N N N N N N N N

Respondents.

MOTION TO DISMISS SECOND COUNTERCLAIM OF
RESPONDENT FAIRMOUNT PARK

COMES NOW Complainant ER. 1, LLC, an assignee of Complainant Caseyville Spott
Choice, LLC (“Caseyville”), and moves this Illinois Pollution Control Board (“Board”) to dismiss
Fairmount Park, Inc.’s (“Faitmount”) second Counterclaim against Caseyville (“Fairmount’s Second
Countetclaim”), with prejudice.

1. On or around January 5, 2009, Faitmount submitted its Answer Including Affirmative
Defenses and Connterclaims to Caseyville (“Faitmount’s First Counterclaim”).

2. On February 5, 2009, Caseyville filed a Motion to Dismiss the Connterclaim of
Respondent/ Cross-Claimant Fairmount Park, Inc. (“Caseyville’s First Motion to Dismiss”). See Exhibit
A, a copy of Caseyville’s First Motion to Dismiss.

3. In Caseyville’s Fitst Motion to Dismiss, Caseyville argued that Fairmount did not set
forth a claim for telief against Caseyville in Fairmount’s First Countetclaim. Specifically, the only
telief which Fairmount sought against Caseyville was an award of attorneys’ fees -- relief which

cleatly is not available to Fairmount in this matter. See Exhibit A, p. 2.
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4. On Aptil 16, 2009, the Boatd dismissed Fairmount’s First Counterclaim. The Boatd
agreed with Caseyville:

Because the counterclaim seeks relief that the Board is not authorized to grant

pursuant to the Act and Board regulations, the Boatd grants Caseyville’s Motion to

Dismiss the Countetclaim of Faitmount Patk. Therefore, the Board dismisses the

Fairmount Park countetclaim as frivolous.

See Exhibit B, a copy of the Boatd’s April 16, 2009 Order, p. 2.

5. On ot around April 29, 2013, Faitmount submitted Fairmount’s Second
Counterclaim to Caseyville entitled Answer to Second Amended Formal Complaint Including Affirmative
Defenses and Counterclaims.

0. Faitmount’s Second Counterclaim to Caseyville is identical to Faitmount’s First
Counterclaim. Fairmount has reproduced the exact same atguments for relief.

7. In Fairmount’s Second Counterclaim, Fairmount continues to attempt to set forth a
claim for relief against Caseyville for attorneys’ fees. Caseyville expressly adopts and incorporates all
of the arguments that it made in Caseyville’s First Motion to Dismiss. See Exhibit A. Fairmount’s
Second Counterclaim is frivolous because the Board does not have the authority to award attorney’s
fees in a citizen’s enfotcement case ot as a sanction. See Exhibit B, p. 2. Accordingly, the Boatrd
should dismiss Fairmount’s Second Counterclaim for the same reasons it dismissed Fairmount’s
First Counterclaim.

8. Moreovet, Faitmount’s Second Counterclaim does not assett any affirmative claims
for relief. Rather, the countetclaim is nothing more than a seties of (purported) disguised defenses.
On this basis too, the Boatd should dismiss Fairmount’s Second Counterclaim.

WHEREFORE, E.R. 1, LLC, an assignee of Complainant Caseyville Spott Choice, LLC,
respectfully requests that the Board dismiss with prejudice Fairmount’s Second Counterclaim against

Caseyville and for any other and futther relief as the Board deems appropriate.
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Dated: May 20, 2013

Respectfully Submitted,

BRYAN CAVE LLP

By: % 2. lewoladiwt /ﬂuL

Dattiel Nester (ARDC No. 6208872)
Steven J. Poplawski (ARDC No. 6193897)
John R. Kindschuh (ARDC No. 6284933)
Christopher Blaesing (ARDC No. 6298240)
One Metropolitan Square

211 Notth Broadway Suite 3600

St. Louis, MO 63102

Telephone: (314) 259-2000

Telefax: (314) 259-2020

Attorneys for ER. 1, LLC, As Assignee
Of Caseyville Sport Choice, LLC
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CERTIFICATE OF SERVICE

The undetsigned cettifies that a copy of the foregoing motion was electronically filed with the Office

of the Clerk and was served upon the following patties via U.S. mail on the 20th day of May, 2013:
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David J. Getber

Attorney at Law

241 North Main Street

Belleville, IT. 62025

Attorney for Caseyville Sport Choice, LLC

Donald W. Urban
Sprague and Urban

26 E. Washington Street
Belleville, IL. 62220
Attorneys for Erma L. Seiber

Penni S. Livingston

Attorney At Law

5701 Petrin Road

Fairview Heights, II. 62208
Attorney for Fairmount Park, Inc.
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In the Matter of: )
"CASEYVILLE SPORT CHOICE, LLC, )
An Illinois Limited Liability Conpany, )
)
Comiplainant, )
)
V8, )

} PCB 2008-030
ERMA. 1. SEIBER, ADMINISTRATRIX )
OF THE ESTATE OF JAMES A. SEIBER, )
DECEASED, AND ERMA 1. SEIBER, )]
IN HER INDIVIDUAL CAPACITY, AND )}
FAIRMOUNT PARK, INC.,, }
A Delaware Corporation )
)
Respondents, )

MOTION TO DISMISS COUNTERCLAIM
OF RESPONDENT/CROSS-CLAIMANT FAIRMOUNT PARK, INC.

Comes now the complainant, Caseyville Sport Choice, LLC, by its attomeys, Belsheim &
Bruckert, L.I.C., and moves this honorable Board to dismiss the Counterclaim Against Plaintiff
Caseyville Sport Choice filed by the respondent/counterclaimant Fairmount Park, Inc., against
the complainant, with prejudice. In support of its motion, th;: complainant states the following:

i. The respondent/counterclaimant Fairmount Park, Inc, meiled out its .
Counterclaim Against Plaintyff Caseyville Sport Choice- on January 5, 2009, according to the
certificate of service 'attached thereto.

2. The Counterclnim Againét Plaintiff Caseyville Sport Choice consists of 12

numbered paragraphs.
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3. Of those 12 numbered patagraphs, paxagraphs three through ten set forth
purported affirmative defenses with respect to the complainant’s canse of action alleged in Count
H of its First Amended Formal Complaint against the respondent Fairmount Park, Ine., and de
not set forth a claim for relief against the complainant.

4, Paragraphs 11 and 12 seek an award of attorneys’ fees from the complainant 1o
reimburse the respondent/counterclaimant Fairmount Pagk, Inc., for the expense of defending
itself against the complainant’s cause of action alleged in Count Il of the Firse Amended Formal
Complain.

4. Nothing in the Illinois Pollution Control Board’s Procedural Rules (35 Illinois
Administrative Code Part 103, Subtitle A) nor the Illinois Environmental Protection Act {415

ILCS 5/) allows the awarding of altorneys” fees in a civil enforcement action brought pursuant to
§31(d)(1) of the Nlinois Environmental Protection Act (415 ILCS 5/31(d)(1)).

6. The only relief which the respondent/counterclaimant Fairmount Park, Inc., seeks
against the complainant — an awatd of attorneys’ fees — is thus not available lo the
respondent/counterplaintiff under any circumstances.

7. Consequently, the respondent/counterclaimant  Fairmount  Park, Ing.’s
Counterclaim Against Plaintiff Caseyville Sport Choice fails to state a claim for relief against the
complainant which is cognizable by the Illinois Pollution Control Board under either the Illinois
Environmental Protection Act (415 ILCS 57) or the Illinois Potution Control Board’s Procedurol

Rules (35 Ilinois Administrative Code Part 103, Subtitls A) .
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WHEREFORE, the complainant, Caseyville Spoit Choice, LLC, prays that the Illinois

Pollution. Contre! Board will dismiss with prejudice the Counterclaim Against Plaintiff

Caveyville Sport Chotce filed by the respondent/counterclaimant Fairmount Park, Inc., against

the complainant.

CASEYVILLE SPORT CHOICE, L1.C,
An Illinois Limited Liability Company,

o Lt Ty
é?ﬁx P. Long #1687832/" .
elsheim & Bruckett, £.L.C.
1002 E. Wesley Drive, Suite 100
~ (Fallon, Ninois 62269

618-624-4221/618-624-1812 Fax
Attorney for Complainant
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CERTIFICATE OF SERVICE

1, the undersigned, certify that I have served a copy of the foregoing document by
depositing the copy of the document in the United States mail at the post office in O°Fallon,
1llinois, on 2 Zoey , enclosed in envelopes, with first-class postage thereon
fully prepaid, plainly aﬂﬁresscd to:

Donald Urban Penni S, Livingston
Sprague and Urban Charles Hamilton, of counsel
Attotneys at Law Livingston Law Firm

26 E. Washington Street 5701 Perrin Road

Belleville, 1L 62220 Fairvies Heights, 11 62208

ﬂ@w?

P. Long #1687832
lshelm & Bruckert, L.L.C.
1002 E. Wesley Drive, Suite 100
(O’ Fallon, Illinois 62269
618-624-4221/618-624-1812 Fax
Attorney for Complainant
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State of Illinois : ?‘8&'
Pollution Control Board Sy
James R. Thompson Center CLeRks 0;‘;%“
100 W. Randolph Street, Suite 11-500 FER 257
Chicago, Ninois 60601 S 10y
Aol 3 Go lLng;s
r
In the Maiter of: ) a
CASEYVILLE SPORT CHOICE, LLC, )
An [ilinois Limited Liability Company, ) )
. ) ,"' Ty s,

Complainant, ) REATELTE T

) Y ; !

V8. )

) PCB 2008-030
ERMA 1. SEIBER, ADMINISTRATRIX )
OF THE ESTATE OF JAMES A. SEIBER, )
DECEASED, AND ERMA 1. SEIBER, );
IN HER INDIVIDUAL CAPACITY, AND )
FAIRMOUNT PARK, INC., )
A Delaware Corporation )

)
Respondents. )

REPLIES TO AFFIRMATIVE DEFENSES
OF RESPONDENT FAIRMOUNT PARK, INC.

Comes now the complainant, Caseyville Sport Choice, LLC, by its attorneys, Belsheim &
Bruckert, L.L.C., and — for its replies to the Affirmattve Defenses set forth in the respondent
Fairmount Park, Inc.’s Answer Including Affirmative Defenses — state's the following:

1. Reply to First A'jﬁrmative Defense.  The complainant denies the allegations set
forth in the first sentence of the respondent’s First Affirmative Defense, The complainant admits
that James Seiber was responsible for the violations of law, but denies the implicit assertion that
the respondent bears no tesponsibility for the violaﬁon§ of law in question. The complainant
dentes that its First Amended Formal Complaint against the respondent (that is, Count II thereof)

should be dismissed.
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2 Reply to Second Affirmative Defense. The complainant admits that the “defendant
Seiber’s activities were in violation . . . . of the Environmental Protection Act. The complainant
denies the other allegations sot forth in the first four sentences of the respundent’s Second
Affirmative Defense. The complainant denies that the question — whether a thied patty may be
responsible to the complainant for having made an incotrect environmental assessment — is
relevant to the mspon&ent’s liability to reimburse the complainant for the clean-up costs. To the
extent that thete are other allegations in the fifth sentence of the Second Affirmative Def"ense, the
complainant denies those allegations. The complainant denies the allegations set forth in the

sixth sentence in the Second Affirmative Defense.

3. Reply to Third Affirmarive Defonse. The complainant denies the allegations set

forth in the respondent’s Third Affirmative Defense.

4, Reply 1o Fourth Affirmative Defense. The complainant denies the allegations set
forth in the respondent’s Fourth Affirmative Defense.

5 Reply to Fifth Affirmative Defénse. The complainant dendes the allegations set
forth in the tespondent’s Fifth Affirmative Defense.

G, Reply fo Sixth Affirmative Defense. The complainant denies the allegations set
forth in the respondent’s Sixth Affirmative Defense,

7. Reply to Seventh Affirmative Defense. The complainant denies the allegations set
forth in the respondent’s Seventh Affirmative Defense.

8. Reply to Eighth Affirmative Defense. The complainant denies the allegations set
forth in the respondent’s Eighth Affirmative Defense.

9. Reply 1o Nimth Affirmative Defevise. The complainant denics the allegations set

forth in the respondent’s Ninth Affirmative Defense.
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10.  Reply to Tenth Affirmative Deﬁan.se. The complainant denies that it failed to
mitigate its.damages. As to the propriety of the clean-up chosen by the complainant, in oxder to
remediate the site, the complainant considored the alternative of on-site separation/scteening and
land applicalion of the massive quantity of horse manure and intermixed “municipal trash,” but
found thgt that alternative would have been significantly more expensive than excavation and
landfili disposal. The complainant denies the other allsgations set forth in the Tenth Affirmative
Defense. |

1. Reply to Elevenih Affirmative Defense. The complainant denies the allegations set
forth in the respondent’s Eleventh Affirmative Defense.

WHEREFORE, the complainant, Caseyville Sport Choice, LLC, having fully replied to
the Affirmative Defenses set forth in the respondent Fairmount Park, Ine.’s Answer Including
Affirmative Defenses, prays that the Board will enter an order in the complainant’s favor, and
against the respondent Fairmount Park, Tnc.., on Count II of the complainant’s First Amended
Formal Complaint requiring the respondent Fairmount Park, Inc., to reimburse the éomplaint for
its eleanup costs in the amount of Four Million Five Hundred and Twenty-eight Thousand Five

" Hundted and Eighty-nine Dollars and Ten Cents ($4,528,589.10).

CASEYVILLE SPORT CHOICE, LLC,
An Hlinois Limited Liability Company,

By Qﬂ? Jéﬂ‘fr
- Johi'P. Long #1687832
{%eim & Bruckert, L.EC.
002 E. Wesley Drive, Suite 100
O’Falion, Ilinois 62269
618-624-4221/618-624-1812 Fax
Attorney for Complainant

Exhibit A



Electronic Filing - Recived, Clerk's Office : 05/20/2013

CERTIFICATE OF SERVICE

I, the undersigned, certify that 1 have served a copy of the foregoing document by
depositing thé copy of the document in the United States mail at the post office in (’Fallon,
litinois, on Z 2002 | enclosed in envelopes, with first-class postage thereon
fully prepaid, plainly alldressed to:

Donald Urban Penni S. Livingston

Sprague and Urban Charles Hamilfon, of counsel
Attormeys at Law Livingston Law Firm

26 E. Washington Street 5701 Perrin Road

Belleville, IL 62220 Fairview Heights, IL 62208

Vo 7 o

Tobfi. Long #1687832
heim & Bruckent, L.I4C.
002 E. Wesley Drive, Suite 100

Q’Fallon, Ilfinois 62269
£18-624-4221/618-624-18)2 Fax
Attorney for Complainant
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BELSHEIM & BRUCKERT, L.L.C.

Harold G. Belsheim ATTORNEYS AND COUNSELORS AT LAW 1002 East Wesley‘Dnive
Terry L Bruckert Suite 100
John P, Long O¢Falion, {linois 62269

Douglas C. Gruenke

&
Pebruary 2, 2009 cﬁ%ﬁgg;ggm
E
FEB ¥ 20y

VO R
John Therriault Ly
Clerk of the Illinois Pollution Conirol Board '
100 W, Randolph Street, Suiie 11-500

Chicago, IL 60610

P?IIutiozz 8{,’,;‘;3;%3?
/ el

RE:  Casepville Sport Choice, LLC vs. Erma I Seiber, Administratrix of the
Estate of James Seiber, Deceased, and Erma I Seiber, Individually;
PCB 2008-030

Dear Sir:

Enclosed are the following documents that I would ask that you file in the above
captioned matter:

1. Motion to Dismiss Counterclaim of Respondent/Cross-Claimant Fairmount Park,
Inc.; and
2. Repliesto Affirmative Defenses of Respondent Fairmount Park, Ine,

Yonrs respecifully,

JOHN LONG

JL:cih

Encls

Ce: Carol Webb, Heaving Officer
Ce: Donald Urban

Ce: Penni S, Livingston

Telephone: 618.624.4221 » Facsimile: 618.624,1812 ¢ www.belsheim.co‘m hibit A
hgb@belsheim.com * tib@belsheim.com * jpi@belsheim.com » deg@belsheim.co Exhibi
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[LLINOIS POLLUTION CONTROL BOARD
April 16, 2009

CASEYVILLE SPORT CHOICE, LLC,
Complainant,

PCB 08-030
(Citizens Enforcerent - Land)

V.

)
)
)
)
)
ERMA L SEIBER, ADMINISTRATRIX OF )
THE ESTATE OF JAMES A. SEIBER, )
DECEASED, AND ERMA I SEIBER, IN )
HER INDIVIDUAL CAPACITY, AND )
FAIRMOUNT PARK, INC,, )

)

)

Respondents.
ORDER OF THE BOARD (by G.T. Girard):

This citizen’s enforcement concerns the disposal of manute and municpal waste on three
parcels of land in St. Clair County. The case is before the Board today on a Motion to Dismiss
the Counterclaim filed by Caseyville Sport Choice, LLC (Caseyville). Caseyville filed the
motion to digmiss the counterclaim of respondent/counterclaimant Faitmount Park, Inc.
(Faitmount). Co-respondent Erma L Seiber, Administratrix of the estate of James A. Seibet, did
not file 2 motion to dismiss a counterclaim filed against the estate of James A. Seibet by
Fairmount, For the reasons below, the Board grants Caseyville’s motion to dismiss Fairmount’s
counteselaim against Caseyville. The Board finds Fairtount’s counterclaim is frivolous as the
claim requests relief that the Board does not have the authority to grant.

Below, the Board will provide the procedural history of the case before ruling on the
motion.

PROCEDURAL HISTORY

On August 26, 2008, Caseyville filed an amended two-count complaint against
Fairmount, and Erma [ Seiber in her individual capacity and as administeattix of the estate of
James A. Seiber (Seibet), alleging violations of the Illinois Environmental Protection Act (Act).
On January 5, 2009, respondent Fairmount filed an answer (Frmt. Ans.) to the amended
complaint, whereby that included a counterclaim against Caseyville. Fairmount’s counterclaim
alleges that Caseyville “filed a frivolous claim against. .. Fairmount Park, knowing that othet
entities ate responsible for the alleged violations.” Frmt, Ans. at 13.

On February 3, 2009, Seiber filed an answer to Faitmount Park’s counterclaim, including
replies to Fairmount Park’s asserted affirmative defenses. On February 5, 2009, Caseyville
timely filed a Motion to Dismiss the Fairmount Patk Counterclaim (Mot. to Dig.), which also
included answers to Fairmount Park’s asserted affitmative defenses. 35 I Adm. Code 101.506.
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On Febtuary 18, 2009, Faitmount Park filed a responise (Frmt. Res.) to Caseyville’s motion to
distniss the counterclaim.

CASEYVILLE®S MOTION TO DISMISS
Caseyville argues that the only telief that Faitmount Park requests is an award of
attotney’s fees from Caseyville in ordet to reimburse Fairmount for itigation costs. Mot. to Dis.,
at 1. Caseyville furthet argues that nothing in the Board’s procedutal rules or the Act allows the
Roard to award attorney’s fees ina citizen’s enforcement. Jd.

FAIRMOUNT PARK’S RESPONSE

Fairmount Park asgerts in response to Caseyville's motion to distniss that an award of
attorney’s fees is a “fair and proportionate approximation of damages incurred by [it] in an
action wherein its participation is both umecessary and improper.” Frmt. Res., at 1. Faitmount
also re-assetts the affirmative defenses as a basis for denial of Cageyville’s motion to dismiss.
Id., at2.

DISCUSSION

Under the Ulinois Environmental Protection Act (Act), “any person may file with the
Boatd a complaint,...against any person allegedly violating this Act, [or] any rule or regulation
adopted under this Act....” 415ILCS 5/3 1(d)(1)(2006). In this case, Fairmount Park included a
counterelaim within its answer to Caseyville’s amended complaint. Frmt, Ang. at 10-14. The
Board treats fhis counterclaim as a new complaint and examines the sufficiency under Section
31(d)(1) of the Act, which requites that a complaint not be “duplicative or frivolous.” 415 ILCS
5/31(d)(1) (2006).

Section 101.202 of the Boatd’e ptocedural rules defines “frivolous” as “a request for
relief that the Board does not have the authority to grant....” 35 Ill. Adm. Code 101.202.
Faitmount Park’s counterclaim requests the Board to “held...Caseyville ac countable for all costs
of litigation including attorney’s fees....” Frmt. Ang. at 14. Neither the Act nor the Board’s
procedural tules authotize the Board to award attorney’s fees in a citizen’s enforcement cage, a
fact which Faitmount does not dispute. See 35 11l Adm. Code 103 and 415 TLCS /1 et. seq.
(2006); See also, Frmt. Res. at 1, Also, the Board’s procedural rules do not include the awarding
of attorney’s fees ot costs as a sanction, See 35 Tl Adm. Code 101,800 and 101.802. Further,
the [linois Appellate Court’s Third District has affirmed that “where the inherent power of a
coutt is not exercised, the absence of specific authority permitting an award of attorney’s fees
prevents the shifting of fees to another party.” See ESG Watts v. [PCB & [EPA, 286 TIL. Ap. 3d
325, 676 N.E.2d 299 (1997).

Because the counterclaim seeks relief that the Board is not authorized to grant pursuant o
the Act and Board regulations, the Board grants Caseyville's Motion to Dismiss the
Counterclaim of Fairmomnt Park. Therefore, the Board dismisses the Fairmount Park
counterclaim as frivolous. This matter has previously been accepted for hearing, and the Board
directs the hearing officer to proceed.
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IT IS SG ORDERED.

I, John Therriault, Assistant Clerk of the Ilinois Pollution Control Board, certify that the
Board adopted the above order on April 16, 2009, by a vote of 5-0.

%&TW

John Therriault, Assistant Clerk
Mlinois Pollution Control Board
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