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Michael J. Maher 
Elizabeth Harvey 
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330 North Wabash , Suite 3300 
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Telephone: (312) 321-9100 

CHICAGO COKE CO., INC. 

By: s/Eiizabeth S. Harvev 
One of its attorneys 

CERTIFICATE OF SERVICE 
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electronically upon all counsel of record on January 31 , 2013. 
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CHICAGO COKE'S SUPPLEMENTAL RESPONSE TO 
NRDC's MOTION FOR SUMMARY JUDGMENT 

Petitioner CHICAGO COKE CO., INC. ("Chicago Coke"), by its attorneys 

Swanson, Martin & Bell, LLP, submits its supplemental response in opposition to 

intervenors NATURAL RESOURCES DEFENSE COUNCIL and SIERRA CLUB's 

(collectively, "NRDC") August 17, 2012 motion for summary judgment. 

INTRODUCTION 

This supplemental response is submitted in accordance with the Board's 

December 20, 2012 order. In that order, the Board denied Chicago Coke's motion to 

strike portions of NRDC's motion for summary judgment. The Board allowed Chicago 

Coke to supplement its response, to address the arguments which were the subject of 

the motion to strike. This supplemental response addresses only those arguments. 

Chicago Coke refers the Board to Chicago Coke's September 19, 2012 response, for 

responses to the other arguments made by NRDC. Chicago Coke incorporates its 
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September 19, 2012 response as if set forth fully. 

ARGUMENT 

NRDC makes several additional claims that it asserts support !EPA's decision 

that Chicago Coke's ERCs are unavailable. NRDC claims: 1) Chicago Coke's emission 

reduction credits ("ERC") would only be valid for a "replacement source," and the project 

discussed between Chicago Coke and IEPA is not a "replacement source"; 2) Chicago 

Coke's prior position on PM10 and PM2.5 is not supported by federal guidance; and 3) 

Chicago Coke's ERCs are not valid because Chicago Coke's emissions had been 

removed from the emissions inventory. However, none of these claims support 

summary judgment in NRDC's favor. 

First, NRDC alleges Chicago Coke's ERCs cannot be used for the project to 

which Chicago Coke originally wished to sell its ERCs because that project is not a 

"replacement source." When Chicago Coke began its quest to obtain approval from 

I EPA for the use of Chicago Coke's ERCs, Chicago Coke was working toward the sale 

of its ERCs to Chicago Clean Energy, LLC ("CCE"). CCE planned to build a coal 

gasification plant, and wished to purchase Chicago Coke's ERCs. (IEPA 1584- IEPA 

1585, included in Group Exhibit 7 to Chicago Coke's August 17, 2012 Motion for 

Summary Judgment.) NRDC asserts that a coal gasification plant is not a "replacement 

source" and, therefore, Chicago Coke's ERCs could not be used for the CCE project. 

However, this argument ignores the fact that IEPA's February 22, 2010 decision 

denied any use of Chicago Coke's ERCs. IEPA did not deny the use of the ERCs for 

the CCE project: instead, it found the ERCs were not valid in any situation because the 

Chicago Coke facility was allegedly permanently shutdown. IEPA's decision clearly 

states: 
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[T]he Illinois EPA does not find that the ERGs claimed are available as offsets, 
since it is our position that the Chicago Coke facility is permanently shutdown. 

IEPA February 22, 2010 decision. (Attached as Exhibit A.)1 

Thus, IEPA's decision-the subject of this appeal-is that Chicago Coke's ERGs cannot 

be used for any purpose. Chicago Coke is challenging that decision, which destroys the 

economic viability of the credits in any situation and for any potential buyer of Chicago 

Coke's ERGs. NRDC's assertion that the CCE project is not a "replacement source," 

such that Chicago Coke's ERGs could not be used, is simply irrelevant.2 !EPA's 

decision prevents Chicago Coke from using its ERGs, in any situation. Thus, whether 

or not the CCE project is a "replacement source" does not support NRDC's motion for 

summary judgment. 

Similarly, NRDC's claims regarding PM1o and PM2.5 do not support its request for 

summary judgment. NRDC asserts that Chicago Coke's statements, during the 

proceeding with I EPA, regarding PM10 and PM2.s are not supported by federal guidance. 

However, Chicago Coke did not make any such claims in this appeal. That is because 

I EPA's decision is that Chicago Coke's ERGs are unavailable in any situation-IEPA did 

not find that the ERGs are invalid because of the interplay between PM10 and PM2.s. 

Claims regarding PM1o and PM2.5 do not support IEPA's decision because IEPA's 

decision was not that the ERGs cannot be used because of particulate matter 

regulations. Instead, IEPA denied any use of Chicago Coke's ERGs. NRDC's 

IEPA's decision letter is attached as Exhibit D to Chicago Coke's Petition for Review. It is 
included here as Exhibit A for the Board's convenience. 

Chicago Coke does not admit that the CCE project is (or is not) a "replacement source" and 
reserves its rights to contest any such finding. 
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argument is, again, irrelevant to this appeal.3 

NRDC also asserts that IEPA's decision denying the use of the ERGs was 

correct because Chicago Coke's emissions were removed from the Illinois emissions 

inventory. However, as explained fully in Chicago Coke's supplemental response to 

IEPA's motion for summary judgment, filed contemporaneously, I EPA removed Chicago 

Coke's emissions from the inventory months after Chicago Coke began asking IEPA for 

a determination that the ERGs are valid. It was improper and disingenuous for I EPA to 

remove the emissions while continuing discussions with Chicago Coke about the use of 

the ERGs. Chicago Coke incorporates those arguments made in its supplemental 

response to IEPA's motion for summary judgment as if those arguments were fully set 

forth. (Chicago Coke's Supplemental Response to IEPA's Motion for Summary 

Judgment, pp. 2-6.) 

CONCLUSION 

None of the NRDC's claims support its motion for summary judgment. Instead, 

NRDC's assertions are irrelevant to the issue at hand: whether IEPA's decision denying 

the use of Chicago Coke's ERGs for any purpose is supported. NRDC has not 

demonstrated it is entitled to judgment as a matter of law. 

The Board should deny NRDC's motion for summary judgment. Further, 

Chicago Coke asks the Board to grant Chicago Coke's August 17, 2012 motion for 

summary judgment. 

The Board has already found that it would consider arguments regarding PM1o and PM 2.5 "only 
as they relate to whether or not ERCs were available." (December 20, 2012 order, p. 10.) NRDC's 
argument is not relevant to IEPA's decision that the ERCs are not available in any circumstance. Thus, 
the Board should not consider the argument. 
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Dated: January 31, 2013 

Michael J. Maher 
Elizabeth S. Harvey 
SWANSON, MARTIN & BELL, LLP 
330 North Wabash, Suite 3300 
Chicago, Illinois 60611 
Telephone: (312) 321-9100 

Respectfully submitted, 

CHICAGO COKE CO., INC. 
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ILLINOiS ENVIRONMENTAL PROTECTION AGENCY 
1021 North Grand Avl'ove Ea~t. P.O. Box l'l:t7b. Springfield, Illinois 627'14-'IJln·• (117) 7!12-28:!'1 

f,uncs 1.:. lhompson Cenler, 1()0 west R;~nclolph, Suitt' 1 I·IOCI, ChicJg(l, It t.lll>l/1 •O I 2) II l<l·hlllh 

PAT QutNIII, CovfRNOR DouGLAS P. ScoTT, OtKECTO~ 

(217) 782-5544 
(217) 782·9143 (TDD) 

February 22,2010 

Katberino D. Hodee 
Hod&e Dwyer & Driver 
3lSO Rolmd Avenue 
P.O~Boxsn~ 
Sprinsfield,. Ulinois 62705 

Re: Chicago Coke Co., Inc. 
Emisaion ReductiOft Credits 

. Dear Kathy: 

Think you Cor your letter ~eel J~ 15, 20l 0. YoU asked that 1ho Winois Environmental· 
PJ:oteclioo Agoncy ("llliJioil BPA, reapoad u to our fiDa1 deciaion on wbetber ~ Bmiaion 
Reduction Credits ( .. ERCij claimed by Cbic:ago Coke Co.,Inc .. f'Chicaao Coke"), are available 
for use u ~aaion otTscts tor the permitting of major new aourcoa and/or major -modifications in 
the Cbioqo uq. . 

· Buod on a discuasion I had with Laurel Kroaclc, Bureau: Chief tor the Dliooil BP A 'a Bureau or 
Air, I can coafinn for you that the Jrunois BP A 'a final docisioll Oil this lAUe remainl the same as 

. wu previously conveyed to )W. Tbat is. the Winois BPA does .not fiDd that tho ER~ claimed · 
are available u offsets, aince it is our position that the Cbicaao Coke facility ia pennanently · 
shutdown. Purauant to applicable federal guidance. the BRC. are thus not availlb1e for use u · 
you described. · 

I hope this mikes clear the .is EPA's position on this i~ ICDot. or if you have any fiuther 
questions. please do not hesitate to contact me. Thank you. · 

. ladM.I• 4l0Jtt. Mill! k. ~ll.ttiGI•II•$1 w-nw Doo.W..•wn w. "-'""" s.. O.....,....ll61»16 •!lUI,..._ 
lllil'••i--.!lrllr\ I tCI:iJ•tl4n-ll:ll "-M•WIIN. ~~SI.. ...... Il.l614•11011~ 

._.,._._~,_N.._..,rSt,......,I.6NI••(JOt)61J.S4U ~e.JIDS.filll5f,~II. .. ~•IJI7JJ~JIIII 
C ....... •.~'A.*ISIIMI. Callimolle.ll WJ4•16111 l6SIZO ......... UCifW. Mollll $t.,So<llt 116,~1l WtJt•(•lllftJ.nCXI 

.....;... ....... ,. ........ . 
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