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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC., an lllinois
corporation,

Petitioner,
PCB 10-75
V. (Permit Appeal--Air)
THE ILLINOIS ENVIROMENTAL
PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL, and SIERRA CLUB,

N N Nt s vt v v st e v s’ e e’ “was’ s’ o’ “ama”

Intervenors.

NOTICE OF FILING

To: Counsel of Record
(See attached Service List.)

PLEASE TAKE NOTICE that on this 31® day of January 2013, the following was filed
electronically with the lllinois Pollution Control Board: Chicago Coke Co., Inc.’s Supplemental
Response to NRDC’s Motion for Summary Judgment, which is attached and herewith served
upon you.

CHICAGO COKE CO., INC.

By: s/Elizabeth S. Harvey
One of its attorneys

Michael J. Maher

Elizabeth Harvey

SWANSON, MARTIN & BELL, LLP
330 North Wabash, Suite 3300
Chicago, lllinois 60611

Telephone: (312) 321-9100

CERTIFICATE OF SERVICE

[, the undersigned, state that a copy of the above-described document was served
electronically upon all counsel of record on January 31, 2013.

s/Elizabeth S. Harvey
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7012-002
SERVICE LIST

Chicago Coke Co., Inc. v. lllinois Environmental Protection Agency and
Natural Resources Defense Council and Sierra Club
PCB 10-75
(Permit Appeal -- Air)

Thomas H. Shepherd
Assistant Attorney General
Environmental Bureau

69 West Washington Street
18™ Floor

Chicago, lllinois 60602

Bradley P. Halloran, Hearing Officer
[llinois Pollution Control Board
James R. Thompson Center

100 West Randolph Street

Suite 11-500

Chicago, lllinois 60601

Ann Alexander, Senior Attorney
Shannon Fisk, Senior Attorney
Meleah Geertsma

Natural Resources Defense Council
2 North Riverside Plaza, Suite 2250
Chicago, lllinois 60606
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC., an lllinois
corporation,

Petitioner,
PCB 10-75

V. (Permit Appeal--Air)

THE ILLINOIS ENVIROMENTAL
PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL, and SIERRA CLUB,

L MR S g WAL N L N WA NS L M S

Intervenors.

CHICAGO COKE’S SUPPLEMENTAL RESPONSE TO
NRDC’s MOTION FOR SUMMARY JUDGMENT

Petitioner CHICAGO COKE CO., INC. (“Chicago Coke”), by its attorneys
Swanson, Martin & Bell, LLP, submits its supplemental response in opposition to
intervenors NATURAL RESOURCES DEFENSE COUNCIL and SIERRA CLUB’s
(collectively, “NRDC”) August 17, 2012 motion for summary judgment.

INTRODUCTION

This supplemental response is submitted in accordance with the Board's
December 20, 2012 order. In that order, the Board denied Chicago Coke’s motion to
strike portions of NRDC’s motion for summary judgment. The Board allowed Chicago
Coke to supplement its response, to address the arguments which were the subject of
the motion to strike. This supplemental response addresses only those arguments.
Chicago Coke refers the Board to Chicago Coke’s September 19, 2012 response, for

responses to the other arguments made by NRDC. Chicago Coke incorporates its
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September 19, 2012 response as if set forth fully.
ARGUMENT

NRDC makes several additional claims that it asserts support IEPA’s decision
that Chicago Coke’s ERCs are unavailable. NRDC claims: 1) Chicago Coke’s emission
reduction credits (“ERC”) would only be valid for a “replacement source,” and the project
discussed between Chicago Coke and IEPA is not a “replacement source”; 2) Chicago
Coke’s prior position on PMqg and PM, 5 is not supported by federal guidance; and 3)
Chicago Coke's ERCs are not valid because Chicago Coke’s emissions had been
removed from the emissions inventory. However, none of these claims support
summary judgment in NRDC's favor.

First, NRDC alleges Chicago Coke's ERCs cannot be used for the project to
which Chicago Coke originally wished to sell its ERCs because that project is not a
“replacement source.” When Chicago Coke began its quest to obtain approval from
IEPA for the use of Chicago Coke’s ERCs, Chicago Coke was working toward the sale
of its ERCs to Chicago Clean Energy, LLC (“CCE"). CCE planned to build a coal
gasification plant, and wished to purchase Chicago Coke’s ERCs. (IEPA 1584- IEPA
1685, included in Group Exhibit 7 to Chicago Coke’s August 17, 2012 Motion for
Summary Judgment.) NRDC asserts that a coal gasification plant is not a “replacement
source” and, therefore, Chicago Coke’s ERCs could not be used for the CCE project.

However, this argument ignores the fact that IEPA’s February 22, 2010 decision
denied any use of Chicago Coke’s ERCs. IEPA did not deny the use of the ERCs for
the CCE project: instead, it found the ERCs were not valid in any situation because the
Chicago Coke facility was allegedly permanently shutdown. IEPA’s decision clearly

states:




[T]he lllinois EPA does not find that the ERCs claimed are available as offsets,
since it is our position that the Chicago Coke facility is permanently shutdown.

IEPA February 22, 2010 decision. (Attached as Exhibit A.)"

Thus, IEPA’s decision—the subject of this appeal—is that Chicago Coke's ERCs cannot
be used for any purpose. Chicago Coke is challenging that decision, which destroys the
economic viability of the credits in any situation and for any potential buyer of Chicago
Coke’s ERCs. NRDC's assertion that the CCE project is not a “replacement source,”
such that Chicago Coke's ERCs could not be used, is simply irrelevant.? 1EPA’s
decision prevents Chicago Coke from using its ERCs, in any situation. Thus, whether
or not the CCE project is a “replacement source” does not support NRDC’s motion for
summary judgment.

Similarly, NRDC's claims regarding PM4, and PM. s do not support its request for
summary judgment. NRDC asserts that Chicago Coke’s statements, during the
proceeding with IEPA, regarding PMo and PM, s are not supported by federal guidance.
However, Chicago Coke did not make any such claims in this appeal. That is because
IEPA’s decision is that Chicago Coke’s ERCs are unavailable in any situation—IEPA did
not find that the ERCs are invalid because of the interplay between PMsy and PM;s
Claims regarding PMyy and PM,s do not support IEPA’'s decision because |[EPA’s
decision was not that the ERCs cannot be used because of particulate matter

regulations. Instead, IEPA denied any use of Chicago Coke’s ERCs. NRDC's

! IEPA’s decision letter is attached as Exhibit D to Chicago Coke's Petition for Review. |t is

included here as Exhibit A for the Board’s convenience.

: Chicago Coke does not admit that the CCE project is (or is not) a “replacement source” and

reserves its rights to contest any such finding.
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argument is, again, irrelevant to this appeal.’

NRDC also asserts that IEPA’s decision denying the use of the ERCs was
correct because Chicago Coke’s emissions were removed from the lllinois emissions
inventory. However, as explained fully in Chicago Coke's supplemental response to
IEPA’s motion for summary judgment, filed contemporaneously, IEPA removed Chicago
Coke’s emissions from the inventory months after Chicago Coke began asking IEPA for
a determination that the ERCs are valid. It was improper and disingenuous for |[EPA to
remove the emissions while continuing discussions with Chicago Coke about the use of
the ERCs. Chicago Coke incorporates those arguments made in its supplemental
response to |[EPA’s motion for summary judgment as if those arguments were fully set
forth. (Chicago Coke's Supplemental Response to IEPA's Motion for Summary
Judgment, pp. 2-6.)

CONCLUSION

None of the NRDC'’s claims support its motion for summary judgment. Instead,
NRDC's assertions are irrelevant to the issue at hand: whether IEPA’s decision denying
the use of Chicago Coke's ERCs for any purpose is supported. NRDC has not
demonstrated it is entitled to judgment as a matter of law.

The Board should deny NRDC's motion for summary judgment. Further,
Chicago Coke asks the Board to grant Chicago Coke's August 17, 2012 motion for

summary judgment.

3 The Board has already found that it would consider arguments regarding PMq and PM ;5 “only

as they relate to whether or not ERCs were available.” (December 20, 2012 order, p. 10.) NRDC's
argument is not relevant to IEPA’s decision that the ERCs are not available in any circumstance. Thus,
the Board should not consider the argument.
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Respectfully submitted,

CHICAGO COKE CO., INC.

Dated: January 31, 2013

Michael J. Maher

Elizabeth S. Harvey

SWANSON, MARTIN & BELL, LLP
330 North Wabash, Suite 3300
Chicago, lllinois 60611

Telephone: (312) 321-9100
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Iumois ENVIRONMENTAL PROTECTION AGENCY

1021 Narth Grand Avenue East, P.O. Box 19276, Springfield, iinois 627949276 e (217) 782.2829"
 fames R Thompson Center, 100 West Randolph, Suite 114K, Chicago, it 60601 @ (312) Bid-A26

PAT QUINN, GOVERNOR " DouGLAS P. Scott, DirecTOR

(217) 782-5544
(217) 782-9143 (TDD)

February 22, 2010

Katherine D. Hodge
Hodge Dwyer & Driver
3150 Roland Avenue

P.O. Box 5776
Springfield, llinois 62705

‘Re:  Chicago Coke Co., Inc.
Emisgion Reduction Credits
Tharik you for your letter dated January 15, 2010, You asked that the Illinois Envxronmeaul
 Protection Agency (“Illinais EPA") respound as to our final decision on whether certsin Emission
‘Reduction Credits (“ERCs”) claimed by Chicago Coke Co., Inc. (“Chicago Coke”). are availsble

for use as emission offscts for the pemnitting of major now sources and/or major modifications in
the Chxcaso arca. .

- 'Basedon a dxscussxon I had with Laure] Kroack, Bureau. Chief for the Illinois EPA's Bureau of
Air, I can confirm for you that the Illinois EPA's final decision on this issue remains the same as
. was previously conveyed to you. That is, the Illinois EPA does not find that the ERCs claimed -
* are available as offsets, since it is our position that the Chicago Coke facility is permanently
shutgown.bz;rsunnt to applicable federal gmdancc. the ERCs are thus not available foruse as -
You descn

I hope this makes clear the lllinois EPA’s pwuon on this issue. If not, or if you have any further
questions, plcase do not hesitate to contact me. Thank you.

hief Legal Counsel

. Reckluwd ¢ 4302N, Main $1, Rockiond, 1 61100 © (013] 9677760 Dus Plaines ¢ 9511 W. Handeon §i,, Des Plainet, il 40016 # 547) 3944080
Sigi'o' 595 5. Suame, Biin, K 60121 o (8471 6083121 Poarla o 3415 N Unharsily St Pecria, H S1614 01 10W ¢93-346)
Surens of Lund — Potilip® 7630 . Uriversisy 51, Roosia, I 63614 ¢ (309) 643.5462 Chasupalgt ¢ 2173 S First 1, Chonpaign, I §18209(217) 278.5000
c-lm-nmuum Collinsvile, b 62234 ¢ (618] 3465130 Marlon © 2309 W, Main SL, Sulle § 16, Manon, & 62959 ¢ (618) 9937200

h\-dmﬂny-hl [





