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(Pennit Appeal) 

THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY'S 
RESPONSE TO PETITIONER'S MOTION TO STRIKE, DIRECTED TO IEPA'S 

MOTION FOR SUMMARY JUDGMENT 

NOW COMES Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY ("Illinois EPA" or "Agency"), by and through its attorney, LISA MADIGAN, 

Attorney General of the State of Illinois, and in Response to the Motion to Strike, Directed to 

IEPA's Motion for Summary Judgment ("Motion to Strike") filed by Petitioner CHICAGO 

COKE CO., INC. ("Chicago Coke" or "Petitioner"), states as follows: 

I. ARGUMENT 

Chicago Coke moves to strike portions of the Illinois EPA's Motion for Summary 

Judgment ("Motion") on the ground that they are beyond the scope of the Agency's February 22, 

2010 decision on appeal in this matter. Specifically, Chicago Coke seeks to strike the Illinois 

EPA's "references to and arguments regarding" 35 Ill. Adm. Code 203.303 and "all claims that 

the [emission reduction credits ("ERCs")] were not creditable because IEP A had used the 

emission reductions to demonstrate compliance." In requesting that these references be stricken 
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from the Motion, Chicago Coke asks the Board to strike references to the regulatory framework 

under which this appeal is brought, disregard the applicable federal guidance regarding the 

availability of ERCs, and discount events that bar the relief requested by Chicago Coke in this 

appeal. 

As the Board has acknowledged, this is a procedurally unique case. Chicago Coke v. 

IEPA, PCB 10-75, slip op. at 8 (Apr. 21,2011). On appeal is the Agency's 2010 decision that 

Chicago Coke's emission reductions are not creditable as emission offsets. Chicago Coke 

appealed this decision under Section 40 of the Environmental Protection Act ("Act"), titled 

"Appeal of Permit Denial," although it is undisputed that no permit was ever submitted to, or 

denied by, Illinois EPA. 

The Board asserted jurisdiction over this matter pursuant to Section 5( d) of the Act, 415 

ILCS 5/5(d), wherein the Board shall have the authority to conduct proceedings ... upon other 

petitions for review of final determinations." Chicago Coke v. IEPA, PCB 10-75, slip op. at 8 

(Sept. 2, 2010). Part 105 of the Board's procedural rules shall apply to any appeal to the Board 

of final decisions of the Illinois EPA. 35 Ill. Adm. Code 105.200. There are no provisions in 

Section 5(d) or Part 105 establishing what must be contained in other written Agency final 

decisions, or restricting what may be relied upon by the Board in appeals of those decisions. 

Section 39 of the Act sets forth detailed requirements specific to permit issuance. See 415 ILCS 

5/39 (titled "Issuance of Permits; procedures"). 1 Chicago Coke does not refer this Court to any 

provision of the Act or Board regulations that imposes Section 39's requirements on all other 

Agency final decisions. While the Board allowed intervention "in this limited circumstance" 

I Taking Chicago Coke's argument to its logical conclusion, the deadlines, notice requirements, and hearing 
requirements under Section 39 would also be imposed on all "Agency final decisions." See e.g., 415 ILCS 39(a) and 
(1). 
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under the provisions of Section 40.2(a) of the Act, 415 ILCS 5/40.2(a), it has never claimed that 

the substantive or procedural permitting provisions under Section 39 of the Act apply to "other 

decisions" of the Agency as well. Chicago Coke v. IEPA, PCB 10-75, slip op. at 9 (Apr. 21, 

2011). 

A. References to 35 III. Adm. Code 203.303 on Pages 13-14 and 21 

On Pages 13-14 and 21 of its Motion, the Illinois EPA references 35 Ill. Adm. Code 

Section 203.303 in explaining what emission offsets are, as Section 203.303 establishes the 

threshold requirement for offsets; in discussing the regulatory framework surrounding emission 

offsets; and in discussing how such regulations tie into the Agency's interpretation of the federal 

guidance and into the Agency's Five-Year Guideline. Chicago Coke fails to establish why such 

references are in any way inappropriate. 

It is disingenuous for Chicago Coke to argue that the Agency did not consider Section 

203.303, titled "Baseline and Emission Offsets Determination," in making its decision regarding 

Chicago Coke's claimed emission offsets, or that Chicago Coke was unaware of said 

consideration. In Chicago Coke's correspondence, dated August 3, 2007, Chicago Coke 

acknowledges the parties' prior discussions on the claimed ERCs and attempts to address 

concerns that the Agency had "with respect to 35 Ill. Admin Code § 203.303." (See Ltr. from 

Katherine Hodge to the Illinois EPA (Aug. 3,2007) at. p. 1 (Admin. Record at p. 1584 and 

attached as Exh. A)). Chicago Coke goes on to expressly reference Section 203.303 at least 

thirteen times in the body of the letter. In particular, in a section titled "Section 203.303," 

Chicago Coke addressed the Agency's concerns regarding the "timing of the shutdown" of the 

Facility as it related to emission offsets allowed under Section 203.303. (Id. at p. 2-3). Indeed, 

in its August 3, 2007 letter, Chicago Coke essentially made the same argument regarding 
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permanent shutdown as the company asserted in its opposition to the Illinois EPA's Motion. (Id. 

at p. 3; Resp. at p 7). 

Chicago Coke asks the Board to read the Illinois EPA's 20 I 0 letter so narrowly that even 

a general overview of applicable regulations is prohibited, a concept for which Chicago Coke 

provides no basis. Further, it is abundantly clear from the communications between the parties 

that the Agency considered Section 203.303 in analyzing the creditability of the Facility's 

emission reductions, belying Chicago Coke's claimed concern that it faces an "endless parade of 

new reasons for denying a permit." (Motion to Strike ~ 5). Rather, the Illinois EPA presents in 

its Motion the regulation that sets forth the general requirements for emission offsets and which 

was discussed between parties on numerous occasions prior to the Agency's February 2010 

decision. 

Accordingly, Chicago Coke's motion to strike "all references to and arguments 

regarding" Section 203.303 should be denied. 

B. Claims that Emissions Reductions are not Creditable Because They Were 
Relied Upon to Denionstrate Continued Attainment. 

Chicago Coke further argues that references to the Illinois EPA's use of the Facility's 

emission reductions to demonstrate attainment should be stricken on the ground that the 

"arguments on these identified issues are beyond the scope ofthis appeal." ("Motion to Strike ~ 

10). This argument, however, is puzzling given that a federal guidance document in the 

Administrative Record, relied upon by the Agency in issuing its decision, and which is cited by 

both Respondent and Petitioner in their respective motions for summary judgment in this matter, 

states that "in general" ERCs can continue to exist "as long as they are in each subsequent 

emissions inventory," but expire "if they are ... used in a demonstration of reasonable further 

progress" toward attainment ("RFP"). (See Ltr. from Stanley Meiburg, Director, USEPA, Air, 
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Pesticides and Toxics Div., to William R. Campbell, Exec. Director, Texas Air Control Bd. 

(11/19/1992) at p. 7 (Admin. Record at p. 0031) emphasis added; see also Mtn. ~~ 50-51; 

Petitioner's Mtn. for Summary Judgment at 8). Given that applicable federal guidance expressly 

states that ERCs that have been used to demonstrate RFP may not be used in future pennits to 

offset new emissions, the Illinois EPA's reliance in its Motion on the use of the Facility's 

emission reductions by the State of Illinois ("State") to demonstrate attainment is appropriate. 

Also, federal guidance identified in the Illinois EPA's Motion identifies that one of the 

factors examined in detennining if a facility has been pennanently shutdown is the state's 

handling of the shutdown. (Mtn. ~ 33). Here, in response to the pennanent shutdown of the 

Facility, the State removed the Facility from the State's Emissions Inventory and "counted" the 

Facility's emissions as zero in the State's Maintenance Plan, submitted to the USEPA in 2009 

with the State's request for redesignation of the Chicago nonattainment area. (Mtn. ~ 17,20, and 

42). Since the State's use of the Facility's emission reductions to demonstrate continued 

attainment is a factor to be examined under the applicable federal guidance in detennining a 

pennanent shutdown, this infonnation falls squarely within the scope of this appeal. 

Accordingly, Chicago Coke's motion to strike such arguments, including from Pages 20-

26 of the Motion, should be denied. 

C. The Relief Sought by Chicago Coke Would Violate Federal Law and the 
Board's Regulations. 

Additionally, the Illinois EPA presents in its Motion a second argument that is separate 

from the grounds underlying the Agency's decision on appeal. The Illinois EPA points out that 

any ruling by the Board that Chicago Coke's emission reductions are creditable as Emission 

Offsets would violate applicable federal law and Section 203.303(b)(5) ofthe Board's 

regulations, due in part to events that occurred subsequent to the Agency's decision. (Mtn. at pp. 
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26-28, ~~ 1-7). In particular, on August 13,2012, the United States Environmental Protection 

Agency approved the State's Maintenance Plan as a State Implementation Plan ("SIP") revision, 

and approved the State's redesignation request for the Chicago ozone non attainment area. The 

Maintenance Plan relied upon Chicago Coke's emission reductions in demonstrating continued 

attainment, which is a prerequisite to redesignation. (Mtn. at p. 26, ~ 6; 77 Fed. Reg. 48062 

(Aug. 13,2012)). 

Once the Illinois EPA relied upon the emission reductions in its Maintenance Plan in 

2009, and certainly after the Plan was approved by the USEPA in 2012, the reductions were 

eliminated for use for any other purpose. Under applicable federal guidance, ERCs are not 

absolute property rights held by the owner or operator of a facility and states "have always" had 

the ability to rely on facilities' emission reductions to demonstrate attainment or RFP. (Mtn. ~ 

46 citing federal guidance in Admin. Record at p. 0037; 40 C.F.R. § 5 1. 165(a)(3)(ii)(G». Any 

order allowing the emission reductions to be credited as emission offsets would be authorizing 

"double-counting" of the emission reductions in violation of Section 203.303(b)(5) of the 

Board's Air Pollution Regulations and Section 51.165(a)(3)(ii)(G) of the federal regulations. See 

35 Ill. Adm. Code 203.303(b)(5) ("the emission offsets provided: ... must not have been relied 

on, as demonstrated by the Agency, ... for demonstrating attainment or [RFP],,); 40 C.F.R § 

51.l65(a)(3)(ii)(G) ("Credit of an emission reduction can be claimed to the extent that... the 

State has not relied on it in demonstrating attainment or [RFP]"). 

Chicago Coke does not present any authority that precludes the Illinois EPA from 

informing the Board that events subsequent to an "Agency final decision" bar the relief sought. 

Accordingly, in regard to the Illinois EPA's second argument in its Motion, Chicago Coke's 

motion to strike the Illinois EPA's reliance on 35 Ill. Adm. Code 203.303 on Pages 26-28 of the 
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Motion and the arguments that the "IEP A had already used the emission reductions to 

demonstrate compliance" should be denied. 

CONCLUSION 

WHEREFORE, Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY, respectfully requests that the Board issue an order denying Petitioner's motion to 

strike and any relief the Board deems just and proper. 

Respectfully Submitted, 

THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, by 

LISA MADIGAN, 
Attorney General of the 
State of Illinois 

MATTHEW J. DUNN, Chief 
Environmental Enforcement! Asbestos 
Litigation Division 

BY:~ 
Assistant Attorney General 
Environmental Bureau 
69 West Washington Street, 18th Floor 
Chicago, Illinois 60602 
Tel: (312) 814-5361 
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John J. Kim, Esq. 
Managing Attorney 
Air Regulatory Unit 

-1-------::. .. '-­
HODGf' DWYER, ZEMAN 

ATTORNEYS AT LAW 

KAntERINE D. HODGE 
E-mail: kbodge@hchlaw.com 

August 3, 2007 

Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Post Office Box 19276, Mail Code #2 J 
Springficld, lJIioois 62794·9276 ' 

RE: Chicago Coke Co., Inc. 

Dear John: 

Emission Reduction Credits 
Our File No.: COKE:OOI 

On July 11,2007, representatives of Chicago Coke Co., Inc. ("Chicago Coke") met with 
representatives oflhe D1inois Environmental Protection Agency (the "Meeting") regarding the 
potential for the sale of certain emission reduction creditS (the "ERCs") as offsets to be used by a 
purcbaser of the real property of Chicago Coke, located at 11400 South Burley Avenue, Chicago, 
Dlinois (the "Re31 Property") .. The Illinois EPA expressed certain concerns with the transaction. 
In particulnr, tbe Illinois EPA had concerns with respect to 35 Ill. Admin. Code § 203.303. We 
have reviewed tbe Illinois EPA's areas of concern and related documents. Our findings are 
discussed below. 

I. BACKGROUND 

Chicago Coke purchased the Real Property in 2002. Chicago Coke acquired tbe existing 
Clean Air Act Pennit Program ("CAAPP") pennit (pennit #96030032) associated with the Real 
Property on July 14,2003. All appropriate fees have been paid and Cbicago Coke continues to 
hold the valid CAAP.P permit. Chicago Coke applied for a construction permit for a pad·up 
rebuild oftbe facility on May 3, 2004. Construction Pennit No. 04010037 was issued to 
Chicago Coke on April 28. 2005 for a pad-up rebuild of the facility (the "Construction Permit"). 
Following issuance of the permit, Chicago Coke secured conditional financing and identified 
prospective purcbasers of coke. The Construction Pennit expired on October 28,2006. Cbicago 
Coke and Cbicogo Clean Energy. LLC ("CCE") began negotiations regarding a potential sale of 
the Real Property and certain emission reduction credits ("ERCs") in mid-2006, and are currently 

31~0 ROLAND AVENUe: • POST OFFICE Box ~778 , SPRINC:PIEL.D. II.LINOIS 62705·5778 
TELltPHONE 217-523-4900 A F'AcSiMILE 217-523·4048 

Admin. RecordIPCB 10-15 

Page 1584 
1......--_____________ 1 EXHIBIT 
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Jobn J. Kim, Esq. 
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in the process of transferring the Real Property from Chicago Coke to CCB. As you are aware, 
CCE intends to construct a co,1 gasification plant OR the Real Property. In addition to the Real 
Property, Chicago Coke and CCE wish to transfer ERCs fh>m ClUcago Coke to CCE for use as 
offsets by CCE. Chicago Coke and CCE have entered into a Letter of Intent wherein CC£ will 
purchase S5.9 tons ofVOM ERes, 1067 tons ofNOJI ERCs, and IS6.9 tons ofPM1o ERCs (to 
offset emissions of PM 10 and as II surrogate for PM2.,5) as referenced in Attachment 3 oftbe 
Construction Pennit (tbe "Attachment"). It is our understanding that the Illinois EPA bas made a 
determination with regard to the accuracy of the emission totals listed in the. Attachment and will 
notrevisit these emission totals. 

II. SECTIQN 103.303 

The Illinois EPA's concern with tbeuse of PM ERes fi'om shutdown sources Il$ offsets 
under the State's New Source Review ("NSR") regulations, pursuant to the recent PMu 
nonattainment designation, is based oil Section 203.303(b)(3) which states lbat otfsets: 

3) MUSI, jg the case of a past shutdown of a source or pemanent curtailment 
ofproducli9D or operating hours, have occurred since April 24, 1979, or 
tM d~te!he area is de§isnated a nopaHainmenl orea for pollutant. 
whicbever is more recent, and, until the United States Environmental 
Protection Agency (US EPA) bas approved the attainment demonstration 
and state trading or marketing rules for reJevant pollutant, tbe JU'opOSed 
new or modified source must be a replacement for the shutdown or 
eurtitilmCn!; . 

35 Ill. Admin. Code § 203.303. (Emphasis added.) 

Section 203.303 includes two separate issues: J) the timing of any past shutdown; and, 
2) whether such shutdown credits may only be used as a replacement source for the shutdown . 

. We address these issues separately below. 

A. Timing of the ShutdoWD. 

As stated above, Section 203.303 provides that "in the case of a [l1!~ sbutdown of a 
§.2l!ISS! or permanent curtailment of production or operating hours, have occurred !!!lsi 
Apdl24, 1979. pr tbe date the area is dFSignatJ(d a nonattajnment area for the pollutant, 
wbichever is more recent, ..• " ld. In ,he matter 81 hand, Chicago Coke clearly did not "shut 
down" before April 24, 1979. Therefore, Ibe question is whether Chicago Coke "shut down" 
before April 5, 2005, the date Ihat the PM1.J nonattainment designation became effective. See 70 
FR \9844. 
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The shutdown of a source is not defIned in the lIIinois Environmental Protection Act (the 
"Act"), Ibe associated Dlinois environme,ntal regulations, or in federal regulations regarding new 
source review. Therefore, it is not completely clear when, or if, Chicago Coke bas "shut dowJI." 
Cbicago Coke holds an active CAAPP Permit. Chicago Coke's CAAPP (ee.s are up to date, and 
Chicago Coke timely applied fora renewal of the permit. The permit allows the operation of 
coke ovens, a by·produces plant, a boiler, and coal/coke- bandling operations. The cOke ovens, 
by-products plant, and boiler have not operated since early 2002. 

However. ills clear tbat Cbicago ~olce did not "shut down" in 2002. Again, Chicalo 
Coke applied for, and obtained, the COlisCnlctioD Pennit for II pad-up rebuild of the facility. 
During the bearing regardmg the issuance of the ConshUction Pennit. the Illinois EPA stated 
"[t]his facility is not consideml a new major source because tbe SO\ll'CC was nOI permanCrltly shut 
down." gjcagb Coke Construction Pewit Hearing Transcript at p8. See olIO ResponsiVeness 
SUmmArY (Of Public OuestioDs and Comments on !he ConstTUction Permit Application from 
Cbicago Coke Company at p24 ("This source is not considered a new major source because the 
source was not permanently sbut down." ld. at 31-32. The D1inois EPA isr.ued the ConslruclioD 
Permit on April 28, 200S. 

The lI1inois EPA could not bave issued the Construction Permit (or a pad.up rebuild at 
Chicago Coke ifCbicago Coke bad been "shut down" as oflhe issuance date oflhe Construction 
Permit. The minois EPA would neces~arily bave considered Cbicago Coko to be a new source 
and to have permitted it accordingly. Therefore, for purposes o£NSRlPSD, the Illinois EPA is 
on record that Cbicago Coke did not "shut down" prior to April 28, 200S.1 Since any potential 
shutdown ofChic8S0 Coke occurred after the date tbat the area including Cbicago Colee was 
designated to be a nonanalnment area (or PMtJ, and (or every pollutant of concem.lhe fust 
factor in Section 203.303 is clear)y satisfied. 

B. Replacement Source 

Section 203.303 also provides that "until the United States Environmental Protection 
Agency ("USEPA") has approved the aHairuncnt demonstration and state tradiuS or marketing 
rules for the relevant pollutant.thc pr~osed new or modified source must be a replacement for 
the shutdown Of curtailment." 3' III. Admin. Code § 203.303. USEPA bas not approved a PM2.,5 
demonstration (or Illinois. However, tbe area sutToundins and including Chicago Coke (the 
"Lake Calumel Area") was designated as a nonattainment area (or PM10 in 1990. See 
Maintenance Plan for Particulate MaUer J~!I lban 19 Microns (pM J 0) for tbe Lake Calumet 
Moderate Nonattajnmegt Or!! in Cook County, Ulinoi§ (Draft), Illinois EPA, June 2S, 200S, at 
p3 and S. "[USJEPA fully approved the Lake Calumet PM·IO nonattainmenl area SIP on 
July 14,1999 (64 FR37841). Witb this approval, Illinois had fulfilled all Clean Air Act 

I II mUSI be noted Ihatlhe Construclion Permit and a subsequent Bmcndmcnl did not expire unlil October 28. 2006, 
and it is likely lhat Chicogo Coke did nOI. or will nOI. "shut dOMl" for the purposes ofNSRJPSD unti150mclimc 
following lh31 date. . 
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requirements for Part D plans for the Lake Calumet moderate PM-l0 non attainment area.,,2 
70 FR 5554S, S5S41. The ~e Calumet Area was redesignated as attainment for PM,o effective 
November 21, 2005. See 70 FR 5SS45. In discussing the redesignation and its effects on 
NSRlPSD, the USEPA stated as follows: 

The requirements of the PartD··New Source Review (NSR) pennit program will 
be replaced by the Part C··Prevention of Significant Deterioration (PSD) program 
for major new sources of PM·t 0 once the area bas been redesignated. Because tbe 
PSD program was delegated 10 the Slate of TIlinois on Febl11Bry 28, 1980, and 
amended on November 17, 198 J. it will become fully effective immediately upon 
redesignation. However, because this area is included within the Chicago PM[2.S1 
.nonattainment area. the requirements oftbe Part D NSR Dennit program will also 
continue to annly to new or modified sources of particulate matter. with tbe 
exception that PM[2.S1 will now be the indicator for particulate matter rather tban 
PM·IO. 

iO FR 55545, 55S47. (Emphasis added.) 

In addition, the USEPA generally allows States to use an existing PM10 major NSR 
pennitting program as an interim measure until a PM2"S program can be implemented. The 
USEPA recently reiterated iis position on this issue and stated: 

Our current guidance permits Stales to implement a PM[IO] nonattainment 
major NSR program as a surrogate to address the requirements of 
nonattaiilinelit major NSR foi' the PM[2.5] NAAQS. A State's surrogate 
major NSR program in PM[2.5] Donatlairunent areas may consist of either the 
implementation of the State's SIP.approved nonattainment major NSR 
program for PM[ 10] or implementation of 8 major NSR program for PM[t OJ 
under the authority in 40 CFR Part 51, Appendix S. Appendix S generally 
applies where a Slate lacks a nOD attainment major NSR program covering a 
particular pollutant. 

70 FR 65984, 66045. 

Illinois bas a SIP·approved nonattainment major NSR program for PM10 for the Lake 
Calumet Area and the autbority to use the PM 10 program for PMu permitting at this time. 
Pursuant to the redesignation of the Lake Calumet Area to attainment, the USEPA mandated tbat 
requirements of the Part 0 NSR pennit program would continue to ap~ly to new or modified 

l Atso, $01 generQlly, lS lit. Admin. Code Pan 203 (providing general rcquiRmcnls (or Dew sourCC' aDd providing 
specifically Ihat, "[iJa any nonanalnment aii:a, n.o pmon shall calISe or allow tho c;ollStruclion of a new major 
Slationary source or major modification that is m4.iOt for &bo pollulIIDt for wbicb Ihe area is desi8JIAted B 

nonatlilinment area, except as in compliance with litis Part forth3t pollulant.") JS Ill. Admin. Code 203.201. 
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I. 

sources ofPMu .. Therefore, NSR permits for PMu in Dlinois will be legally issued pursuant to 
federal directive and guidance under D1ioois' approved attainmeot demoQstrl'ltion for PMlo. 
Since any pennit related to the matt~r at hand will be issued uDder an approved auainmcnt 
demonstration, tbe replacement requirement of Section 203.303 is not applicable here. 

C. Addltiona) Information Regarding Replacement Sources 

Section 203;303 became effective on April 30, 1993, and was "submitted to USEPA on 
June 21, 1993" for consideration for inclusion in the Stale Implementation Plan. 59 FR 48839, 
48840. The USEPA accepted tbe language as consistent with the federal rule. 

One month JateC', on July 21,1993, USEPA issued aguidancedocwnent (July 21,1993, 
Memorandum from 10hn S. Seitz, Director, Office of Air Quality PJanning and Slandards (MD-
10) regarding Use of Shutdown Credits for OffselS ("Seitz Memo"», wherein USEPA changed 
its position with regard to the use ofER-es from shutdowns. Prior to the Seitz Memo, USEPA 
maintained that 40 CPR § S 1.16S(a)(3)(ii)(C}(2) required ahat "where a State lacks an approved 
attainment demonstration, emissions reductions from shutdowns or curtailments cannot be used 
as new source offsets unless the shutdown or curtailment occurs on or after the date a nc'Y source 
pennit application is fiJed. It Seitz Mcmo al 1. However,"a concern raised is that because the 
Clean Air Act Amendments of 1990 ("1990 Amendments") have created new schedules for 
submitting attainment demonstrations, the existing NSR rules restricting the use of so-called 
"prior shutdown credits" may be read as unnecessarily hindering a State's abmty to establish a 
viable oCf$et banking program for several years." /d. at 1. USEP A eventuaJly concluded t~at, 
since attainment demonstiDnons were not even due at the time, "States should t)c able to follow, 
during the interim penoc.! !:IelWun tlie present and ilie diiie wneD EPA acts to app'iovc : -or 
disapprove an· attainment demonstration that is due, the shutdown requirements applicable to 
areas with attainment demonstrations." 'd. at I. The Guidance also allows States to "interpret 
their own regulations ... in accordance witb tbis policy." Seitz Memo at 2. 

Tbereafter, USEPA proposed major reform to the NSRruies in )996. See 61 FR 38249. 
Wbile the specific rule in question here has not been finalized, it is clear th.,t USEPA stands 
behind the positions taken in the Seitz Memo. In the proposed NSR refonn, USEPA discussed 
the Guidanee by stating that "tbe EPA took the position that such credits may be used as offsets 
until tbe EPA acts 10 approve or disapprove an attainment demonstration that is due." 61 FR 
38249,38313 (July 23, 1996). USEPA also stated that "EPA is proposing to adopt the policies 
reneeted in the July 21, 1993 policy slatement as regulatory~banges. The EPA continues to 
adhere to its view in the July 31,1993 policy stalement that the 1990 Amendments' provisions 
for ozone nonottainment areas justify use of prior shutdown and curtailment credits as offsets in 
tbe interim period before the EPA approves or disapproves an)' required attainment 
demonstration. The EPA believes that the safeguards in tbe new requirements of the 1990 
Amendments provide adequate assurance of progress toward attainment so tbat restrictions on 
tbe use of prior sbutdown or curtailment credits is IIOt necessary." !d. Among the reasons stated 
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for makiDg the cbange to the shuldown ERC policy were that "BPA believes the interim period 
prior to approval or disapproval of attainment demonstrations for ozone nonattainment areas will 
continue after tbe promulgation of this final rule" and "areas may be designated as new ozone 
nonattainment areas in the future that will have future attainment dates, and if designated 
moderate or above will have future dates for submission ot an al1ainmeot demonstration. 1d. at 
38312 •. 

In summary, lIlinois' rule requires that only replacement sources can use shutdown 
credits before USBPA has approved the appropriate attainment demonstration. USBPA bas nOI 
approved an Illinois PM2.5 or S·hr. ozone attainment demonstration. However, slandinB USBPA 
guidance and federal register preamble discussion regard inS this issue indicate tbat tbe rules 
applicable in lIteas having existing USBPA approved attainment demonstrations should apply 
until USEPA approves or disapproves any newly required attainment demonstration. Notably, 
areas with existing USEP A approved attainment demonstrations are nol required 10 restrict tbe 
use of shutdown credits to replacement sources. Further, states are allowed to interpret their own 
rules in accordance witb the gujdance. Under the Guidance, lIIinois may intCtprel its ntle. in tbe 
interim before USEPA bas approved its a.ttainment demonstration, to read as if such a 
demonslration has been approved. We understand tbat the n1inois BPA has in the past 
interpreted its rules, in matters such as tbls, in a manner that did not restrict the use of shutdown 
credits 10 replacement sources. Therefore, shutdown SRCs may be used by any appropriate 
source, not merely by replacement sources. 

DI. 5·YEAR EXPIRATION PERIOD FOR ERCs 

As you are aware, ttie ACi anti related U1iiiois regulations do not Spr.cilically mandate that 
ERCs may only be generated from shuldowns tbat ocx:uned within the past live years. However, 
it has been indicated that the Illinois EPA hIlS sucb a policy. In the matter at hand, for pusposes 
ofNSRlPSD, Chicago Coke could not have been shut down before April 25, 2005, the dale tbat 
Construction Permit was issued. Thererore, the earliest that any S·year expiralion period could 
end would be April 28. 2010.' 

A bri ef review of the expiration period for other states indicates tbat established ERCs are 
good for 10 years in Pennsylvania, New Jersey, and Massachusetts; 7 years in Colorado; S yea~ 
in Texas, Micbigan, and WashingtoRj and, do not expire in Georgia. Eacb of these states has 
either a trading or an official bankinglERC recognition program. 

There appears to be one federal guidance document tbat has addressed the expiration 
issue directly. ThaI guidance document stales: 

I J. Is there a lime frame for offsel expiration? 

I However, ill. likely thaI C11ic8So Coke eould DOl be: considered to b" ",bill down" duringille period Chat ill1eld 
the Vlllidly l$SUcd COn~lrUi\li(ln Penni!. 
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In general, offsets can continue to exist as long as they are accowlted for in 
eacb subsequent einissions inventory. They expire ifthoy are used, or reli~ 
upon, in issuing a permit for a major stationary source or major modification 
in a nonattalnment area, or are used in a demonstration of reasonable Nrtbcr 
progress. 

The State may include an expiration date in its SIP to ensure effective 
management of the offsets. For example. TACB's proposed ba:nJcing rule 
Would require each individually banked offset to expire S years after the date 
the reduction occurs, if it Is Dot used. The rule also provides that a parncular 
banked reduction wiIJ depreciate by 3% each year tbat it remains in tbe bank. 
EPA is supportive ofthe approacb Texas has taken in its proposed banking 
rule to limit tbe lifetime of the offsets and to allow Cor an annual depreciation. 

Stanley Mciburg, Director, Air, Pesticides and Toxies Division (6T). Interim GyidaDC!! 
on HAW Source R\!View (NSR) Questions Raised in Letters Dated Sept!mber 9 and 24 . 
.L22Z. November 19. J992. 

Therefore, there is apparently no absolute lime limit or specifie expiration period for 
generating or using:ERCs. Further. since D1inois does not include any timeframein its SIP, it 
need not use five years, or any other time Jimitation when detennining whether an ERC 
genera(ed from a shutdown may expire. However, even if the Illinois EPA should determine that 
a S-year expiration period must be adhered (0, the ERCs at issue here were not generated from a 
shutdown thai OCCUlTed more than five years ago; 

IV. USE OF CHICAGO COKE'S EMISSIONS IN AN ATTAINMENT PLAlj OR FOR 
RFP 

There does not appear to be any federal guidance regarding the use of properly permitted 
emissions from a ~ource that is not currently operating for the purposes of an attainment plan or 
for reasonable further progress. However, tbere is guidance regarding shutdowns Chat may 
properly be used during tbe redesignation of an area to attainmenl. While we recogni%e that such 
guidance is not directly on point, the goaJ of any attainment plan or any demonstration of 
reasonable further progress is to ensure thai a specific geographic area is moving toward an 
e\,entuaJ redesignation of sucb area to attainment. In fact, the "term C reasonable further progress' 
means such annual incremental reductions in emissions of tbe relevant air poJ]utant as are 
required by this part or may reasonably be: required by tbe Administmtor for the purpose of 
ensuring attainme.nt of tbe applicable national ambient air quality standard by tbe applicable 
date." 42 uses § 7501. (Emphasis added.) 
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Redcsignation is achieved as a response to a request for redesignatioll. Permanent and 
enforceable emissions reductions from sbutdown sources IW!X be included ill sucb a 
redesignation requesL However. "le]mission reductions from source sbutdowns can be ' 
considered permanent and enforceable to the extent that those sbutdowns have been reflected in 
the SIP and an applicable pennits have been modified accordingly." 67 FR 36124,36129-
36130. 

Further, a SlP must include "enforceable emission limitations and olher control measures, 
means, or techniques ..... 42 USCS § 7410. In the matter at hand, any ernis.~ion reductions that 
tbe Illinois EPA believes may bave occurred at Chicago Coke are not permanent or enforceable. 
Cbicago Coke maintains its CAAPP pennit. Chicago Coke could operate its plant, particularly 
its boiler, at any time. Therefore, any reductions that the U1inois BPA may claim for a shutdown 
of any source tbal still holds an activo pennit would not be applicable toward redesignation ofa 
nonattalnment area. 

v. 20BS INVENtORY 

The: 2005 emissions inventOJy indicates that Chicago Coke bad minimal emissions of 
YOM and a few tons of emissions ofPMlPMloIPMlJ, but no other emissions. As discussed at 
the Meeting, it is our understanding that the 2005 inventory reflects "acmal" emissions from the 
year 2005. A recent federal guidance document indicates that BRCs may be generated by Q 

source when the underlying emissions are no 10nger in tbe state emissions inventory. In the 
matter addressed by the guidance, a facility shut down a unit before a Certaill NESHAP was 
implemented. The source requested credit for the full amount of the actual emissions from the 
uo;tratber tban the amount of emissions that would have occurred if the unit bad sbut down after 
the implementation ofthe NESHAP. Stephen Rothblatt of ReBion V stated "Sonoeo Flexible 
Packaging (Sonaco) shutdown its Tower 7 coating line in 2005, resulting in an estimated 

• emission reduction of S07 tons per year of volalile organic compounds (primarily To)uene). It is 
our understanding that tbe Tower 1 coating line has been pe!lJlanentJv sbut down and removed 

, from tbe emissions inventory as a source olemissions at the Soneco facility." Letter from 
Stepben Rotbblatt, Director, Air and Radiation Division, to Mr. Paul Dubenetzky, Assistant 
Commissioner, Office of Air Quality,lndiana Department of Envifonrnental Management, 
February 14,2006. 

There, even though the unil had been removed from tbe emissions inventory, 
Mr. RothMatt stated, "we find that all of the actual emission reductions should be available and 
creditable because the reductions resulting from the shuldown oftbe Tower 7 coating line were 
not 'required by the Act', .. [d. Therefore, even tbough the :Z005 Illinois inventory docs not 
include emissions for many ofCblcago Coke's emission units, the Jack of emissions in tbe 
inventory should not be an impediment to Chicago Coke's ability t.o generate ERCs. 
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VI. CQIYCJ&SIQN 

The nUnois BPA bas reeognized tbat Chicago Coke had not sbuc down as of 
April 28, 200S. Since C~icago Coke dJd not sbut down before the Chicago Ar~ was designated 
as a nonattainment area fo~ anYJ?ollutarit, the first clause ofSectiori 203.303 is m8'pplicable. The 
second clause of Section 203.303 is also inapplicable because tbe USEPA has approved tbe 
attainment demonstration under which permitting in the matter at hand will be accomplished. 
Furtber, Section :203.]01 \Vis promui&ated to comply with federal inlentions whicb have sin!=e 
been altered by federal suJdanpc and by rule. Chicago Coke bas aD aclive CAAPP pennit. The 
lltinois EPA conciriues to bilt ChiCago Coke for Title V fees and Chicago Coke continues to pay 
such fees. Any use of tbe emissions of Cbicago Coke for an attainment demonstration or for 
RPP would not be permanent or enforceable sO long as Chicago Coke main.t!lins its CAAPP 
pennit. For these reasons, and for tbe reasons dis(;ussed herein, Clticago Coke respectfully 
requesls tbat the Illinois EPA acknowledge its ability to create ERCs based on the potential 
shutdown of its facility. As you arc aware, this matter involves several tronsactions. A timely 
response would be greatly appreciated. 

KDH:GWN:bad 

COK.J!oOO I \Con'IJohn J. lCim til' • OlTselJ Juty 24)07 

Si'~ . 

Katherine D. Hodge 
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CERTIFICATE OF SERVICE 

I, THOMAS H. SHEPHERD, do certify that I filed electronically with the Office of the 

Clerk of the Illinois Pollution Control Board a Notice of Filing and The Illinois Environmental 

Protection Agency's Response to Petitioner's Motion to Strike, Directed to IEPA's Motion for 

Summary Judgment and caused them to be served this 3rd day of October, 2012, by emailing 

true and correct copies of same upon the persons and e-mail addresses listed on the foregoing 

Notice of Filing at of before the hour of 5 :00 p.m. 

~ THOMASH. SHEiERD 
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