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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

NATURAL RESOURCES DEFENSE
COUNCIL, INC., and SIERRA CLUB,

Intervenors.

CHICAGO COKE CO., INC,, )
an lllinois corporation, )
)
Petitioner, )
)
V. )
) PCB 10-75

THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal)
PROTECTION AGENCY, )
)
Respondent, )
)
)
)
)
)

THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY'’S
RESPONSE TO PETITIONER’S MOTION FOR SUMMARY JUDGMENT

NOW COMES Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY (“Illinois EPA” or “Agency”), by and through its attorney, LISA MADIGAN,
Attomney General of the State of Illinoié, and in Response to the Motion for Summary Judgment
(“Motion”) filed by Petitioner CHICAGO COKE CO., INC. (“Chicago Coke” or “Petitioner”),
states as follows:

I. INTRODUCTION

The issue on appeal is whether Chicago Coke’s emission reductions may be relied upon
as emission offsets (“Emission Offsets” or “Emission Reduction Credits” (“ERCs")) by future
permittees seeking to counter new emissions in the Chicago nonattainment area, as required
under New Source Review (“NSR”™). . Chicago Coke asks the Board to restrict the ability of the
State of [llinois (“State”) to oversee attainment planning in nonattainment areas, specifically the

ability of the State to manage Emission Offsets in such areas. Not only does Chicago Coke fail
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to provide any legal support for such restrictions, but the Clean Air Act (“CAA”) and federal
guidance confirm the State’s authority in this area.

The purpose of Emission Offsets, and of NSR in general, is to ensure that emissions from
new sources do not impede an area’s movement toward attainment of the National Ambient Air
Quality Standards (“NAAQS”) or impede reasonable further progress toward attainment. To
further that purpose, and in compliance with federal guidance, 35 Ill. Adm. Code 203.303, and
40 C.F.R. 51.165, the Illinois EPA examines the timing of the emission reductions new sources
propose to rely upon as Emission Offsets. Once a source has permanently shut down, the
Agency follows a “Five-Year Guideline,” under which emission reductions that are more than
five years old from the date of a source’s permanent shutdown can no longer be used by new
sources to offset new emissions in nénattainmént areas (“Five-Year Guideline”). Despite
Chicago Coke’s assertion that there is no federal guidance “prohibiting the use of ERCs from a
‘permanently shutdown’ facility,” which has been shut down for more than five years (Mtn. at p.
3), federal guidance clearly allows such management of Emission Offsets for attainment
purposes by the State. |

Chicago Coke is incorrect in stating that the Illinois EPA “completely reversed” its
position regarding permanent shutdown between 2005'and 2010, with “no change in facts” in
between. (Mtn. at p. 1.) Omitted from Chicago Coke’s motion are the following “changes in
facts” that occurred between 2005 and 2010: (i) the length of time the Facility had been shut
down increased from three years to eight years; (ii) Chicago Coke, which obtained a construction
permit in 2005 to repair and operate the Facility, allowed the permit to expire without performing
any such repairs; (iii) Chicago Coke, which had repeatedly assured the Agency that it intended to

restart the Facility, admitted it intended to sell the real estate for redevelopment; (iv) Chicago
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‘Coke stopped paying operating fees and submitting annual emission reports (“AERs”) for the
Facility; (v) the Facility was removed from the State’s emissions inventory (“Emissions
Inventory”); and (vi) the Illinois EPA relied upon the emission reductions at issue in the course
of its attainment planning. Each of these changed facts touches upon one or more factors that
must be considered when determining whether a shutdown is permanent, as set forth in
applicable federal guidance.

The overwhelming facts before the Agency in 2010, however, establish that Chicago
Coke did not intent to restart the Facility and that the shutdown was permanent. At that point,
the emission reductions were eight years old and therefore, under the Five-Year Guideline, were
no longer available to new sources for use as Emission Offsets. Contrary to Chicago Coke’s
assertion that it has had “to guess the specific basis for IEPA’s decision” (Mtn. at p. 6), the
Illinois EPA promptly informed Chicago Coke of the Agency’s position on multiple occasions
during the almost three years parties discussed the issue.

Under the applicable federal guidance diséussed below, the Facility was permanently
shutdown and the Facility’s emission reductions were no longer creditable for use as Emission
Offsets. Accordingly, Chicago Coke’s motion for summary judgment should be denied.

| II. FACTS

The Illinois EPA incorporates by referenced into this response the facts identified in the
Respondent’s Motion for Summary Judgment (“Respondent’s Motion.”) and the Respondent’s
Exhibits Submitted in Support of Respondent’s Motion for Summary Judgment (“Respondent’s
Exhibits”), filed with the Board on August 17, 2012. (Respondent’s Motion at pp. 6-13.)
Additionally, the Illinois EPA identifies the following facts in the Administrative Record

supporting its response to Chicago Coke’s Motion:
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. On July 11, 2007, representatives of Chicago Coke met with the Illinois EPA
regarding Chicago Coke’s intent to sell the real property on which the Facility was
located and the claimed ERCs to a third-party for redevelopment into a coal-
gasification plant. (See Ltr. from Katherine D. Hodge to The Illinois EPA (Aug. 3,
2007) (“8/3/07 Hodge Ltr.”) at pp. 1-2 (Mtn. at Exh. 7)) At the meeting, the Illinois
EPA expressed its concerns with the availability of Chicago Coke’s emission
reductions for use as Emission Offsets under Section 203.303 of the Board’s
regulations, 35 Ill. Adm. Code 203.303, and under federal law, regulations, and
guidance. (ld.at p. 1; see also affidavit of Laurel Kroack (“Kroack Affd.”) § 10
(attached as Exh. A))

. On August 3, 2007, Chicago Coke sent a letter to the Illinois EPA to address the
Agency’s concerns regarding the claimed ERCs. (See 8/3/07 Hodge Ltr. at p. 1 (Mtn.
at Exh. 7))

. In response to the August 3, 2007 correspondence, the Illinois EPA called Chicago
Coke and advised that its concerns regarding the claimed ERCs had not changed.
(See Ltr. from Katherine D. Hodge to the lllinois EPA (July 18, 2008) (“7/18/08
Hodge Ltr.”) at p. 2 (Mtn. at Exh. 7))

. On January 17, 2008, Chicago Coke and the Illinois EPA met again regarding the
claimed ERCs. At the meeting, the Illinois EPA conveyed to Chicago Coke its
determination that the Facility was permanently shutdown and the Facility’s emission
reductions were no longer available for use as Emission Offsets under the Agency’s
Five-Year Guideline. (/d.)

. In a letter dated July 18, 2008, sent to the Illinois EPA, Chicago Coke again requested
that its emission reductions be available for use as Emission Offsets in light of the
company’s intent to sell the real estate and the claimed ERCs. In its letter, Chicago
Coke provided additional information for the Illinois EPA’s review. (/d. at pp. 1-3.)

. On or about July 25, 2008, the Illinois EPA responded to the 7/18/08 Hodge Ltr. with
a telephone call to Chicago Coke’s counsel, Katherine Hodge. The lllinois EPA
advised Chicago Coke that its position on the claimed ERCs had not changed from
previous communications. (See affidavit of John J. Kim (“Kim Affd.”) 9§ 4-5
(attached as Exh. B))

. In a letter dated January 15, 2010, sent to the Illinois EPA, Chicago Coke requested a
written final decision regarding the availability of the claimed ERCs. (See Ltr. from
Katherine D. Hodge to the Illinois EPA (Jan. 15, 2010) (“1/15/10 Hodge Ltr.”) (Mtn.
at Exh. 7))

. In a letter dated February 22, 2010, sent to counsel for Chicago Coke, the Illinois
EPA reiterated its decision previously discussed with Chicago Coke (“2010 Decision
Ltr.”). The Illinois EPA specifically stated as follows:-
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... the Illinois EPA’s final decision on this issue remains the same as was
previously conveyed to you. That is, the Illinois EPA does not find that
the ERCs claimed are available as offsets, since it is our position that the
Chicago Coke facility is permanently shutdown. Pursuant to applicable
federal guidance, the ERCs are thus not available for use as you described.

(See 2010 Decision Ltr. (Admin. Record at p. 1593 and attached as Exh.
C)

9. By the time of the Illinois EPA’s decision in 2010, Chicago Coke had never placed
the coke oven battery, the coke oven by-products plant, or the boilers at the Facility
into operation during the almost eight years the company owned the Facility. (See
Chicago Coke’s Responses to IEPA’s First Requests for Admission of Facts to
Petitioner (“Petitioner’s Resp. to RFAs”), Nos. 16-18 (attached as Exh. D)) Chicago
Coke never produced coke at the Facility. (See Id., Nos. 1 and 2; see also Kroack
Affd. § 14. (Exh. A)) From November 2002, through February 22, 2010, the Facility
was never in a physical condition that it was able to produce coke. (See Petitioner’s
Resp. to RFAs, Nos. 3-5 (Exh. B))

III. ARGUMENT
A. Federal Guidance supports the Illinois EPA’s decision.

Chicago Coke asserts that the Illinois EPA’s February 22, 2010 decision was based on
the Agency’s position “that ‘applicable federal guidance’ prohibits the use of ERCs from
sources which are ‘permanently shutdown.[’]” (Mtn. at pp. 5-6.) Chicago Coke argues that it is
entitled to summary judgment because no federal guidance expressly addresses the creditability
of emission reductions from permanently shutdown facilities. (/d. at p. 6.)

First, Chicago Coke’s argument mischaracterizes the Illinois EPA’s decision. The Illinois
EPA’s 2010 Decision Letter does not claim that federal guidance expressly prohibits such use of
emission reductions. Rather, pursuant to the Illinois EPA’s review and analysis of the
applicable federal guidance identified below, the Agency determined that (i) the Facility was
permanently shutdown, and (ii) the emission reductions from the permanently shutdown Facility

were no longer creditable. (See 2010 Decision Ltr. (Exh. C); see also 8/3/07 Hodge Ltr. at pp.

1-3, 6-7 and 7/18/08 Hodge Ltr. at p. 2 (Mtn. at Exh. 7)) This determination was based, not on
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a blanket prohibition contained in federal guidance, but rather on the Agency’s application of
federal guidance to the facts and circumstances surrounding Chicago Coke’s claimed ERCS,

Second, federal guidance supports the Agency’s decision that Chicago Coke’s emission
reductions were no longer available for use as Emission Offsets. The USEPA has provided
significant guidance to states regarding the use of emission reductions as Emission Offsets.
Specifically, it is the position of both the United States Environmental Protection Agency
(“USEPA”) and the Illinois EPA that ERCs “are not and never have been an absolute property
right” held by owners of facilities. (See Ltr., from John S. Seitz, Director, OAQPS to Peter F.
Hess, the President of the Joint Comm. of Regulators & Business (July 8, 1996) (“7/8/96 Seitz
Ltr.”) at p. 2 (Admin. Record at p. 0037 and attached as Exh. E)) Holding otherwise would
significantly impaif a state’s efforts in regulating air emissions in nonattainment areas and
meeting the CAA’s requirement of “reasonable further progress” (“RFP”) towards attainment.
(/d. at p.2; 42 U.S.C. § 7502(c)) The USEPA clarified that states need “the ability to discount
banked ERCs as needed for attainment purposes” if the states “are to effectively manage the air
resources in their community.” (7/8/96 Seitz Ltr. at p. 2 (Exh. E))

Chicago Coke relies on a federal guidance document that provides that “in general”
ERCs can continue to exist as long as they are in each subsequent emissions inventory and that
ERCs expire if they are used or relied upon in issuing a permit or are used in a demonstration of
RFP. (See Ltr. from Stanley Meiburg, Director, USEPA, Air, Pesticides and Toxics Div., to
William R. Campbell, Exec. Director, Texas Air Control Bd. (11/19/1992) (11/19/92 Meiburg
Ltr.”) at p. 7 (Admin. Record at p. 0031 and attached in Mtn. at Exh. 3)) The USEPA expressly
acknowledged that states “may” include expiration dates in their respective State Implementation

Plans (“SIPs”) to “ensure effective management of the offsets.” (/d. at p. 7.) However, nothing
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in the federal guidancé requires a state to manage ERCs in such a manner, or restricts other
options available to a state in its management of ERCs.!

Indeed, Region 5 of the USEPA has made it clear that the State is not required to
establish a registry system for ERCs, as essentially proposed by Petitioner in this case. Rather,
the USEPA “offer[s] states considerable flexibility, not just in designing such systems, but in
deciding even whether to adopt such a system” at all. (See Ltr. from Bharat Mathur, Director,
Air and Radiation Div., USEPA, Region 35, to Jeffrey C. Muffat at 3M Envl. Tech. Services
(April 2, 2002) (“4/2/02 Mathur Ltr.”), at p. 1 (Admin. Record at p. 0067 and attached as Exh.
F)) In confirming the State’s authority to oversee emission reductions and ERCs within its
jurisdiction, the USEPA expressly declined creating a registry system for ERCs in Illinois and
allowed the State discretion in the “management of new source offsets.” 2 (I1d)

Interpreting the above-guidance, and based on the requirements set forth in 35 Ill. Adm.
Code 203.303 and 40 CFR 51.165, the Illinois EPA reviews several factors in determining if
emission reductions are available for use as Emissions Offsets. The factors include: (i) the
location of the source of the emission reductions; (ii) an examination of applicable regulations or
consent orders to determine if the emission reductions to be used as offsets are in fact surplus,
permanent, quantifiable, and enforceable; (iii) the timing of the emission reductions; and (iv)

whether the emission reductions have been relied upon in a permit or for demonstrating

' As the Facility and its emissions were removed from the State’s Emissions Inventory in January 2008, have not

* been in any Emissions Inventory since that time, and were relied upon by the Agency in demonstrating continued
attainment (see e.g., Kroack Affd. § 17 (Exh. A)), the emission reductions from the Facility are not creditable for use
as Emission Offsets under the federal guidance relied upon by Chicago Coke.

? From a practical standpoint, allowing emission reductions to remain viable indefinitely is problematic for
attainment planning purposes. If offsets have an indefinite lifetime, they would need to be continuously “tracked” in
the emissions inventory, and included in each subsequent Maintenance Plan projection. These emissions would
need to be “counted” in each RFP calculation, meaning that under certain circumstances, existing sources may be
required to over-control to make up deficiencies (essentially providing shutdown sources a windfall at the expense
of operating ones).
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attainment or reasonable further progress. (See Kroack Affd. § 19 (Exh. A))

Regarding the timing of emission reductions, the Illinois EPA generally uses five years as
a “guideline” with regard to the availability of emission reductions for use as offsets following
the permanent shutdown of a facility. Emission reductions that are over five years old are
generally deemed to have “expired.” (/d. Y 20.) This practice is consistent with the State’s
responsibility for and authority over attainment planning under the CAA (see 42 U.S.C. §§
7502(c) and 7503(c)), and the discretion recognized in the federal guidance, needed by states “to
effectively manage the air resources in their community.” (See 7/8/1996 Seitz Litr. at p.2 (Exh.
E)) The Five-Year Guideline is also consistent with the federal guidance allowing states to place
expiration dates on emission reductions “to ensure effective management of the offsets.” (See
11/19/92 Meiburg Ltr. at p. 7 (Mtn. at Exh. 3) (allowing states to set expiration dates in SIPs))

The Illinois EPA’s Five-year Guideline furthers the objectives of Emission Offsets and
NSR to ensure that emissions from new sources do not impede an area’s movement towards
attainment of the NAAQS or impede reasonable further progress toward attainment. The
guideline provides finality to the availability of emission reductions for use as offsets, both for
attainment planning purposes and, generally, to serve the overarching goal of improving air
quality. (See Kroack Affd. 4 20 (Exh. A)) Further, the lllinois EPA bases this practice on the
five-year time frame allowed for “netting” contemporaneous emission increases and decreases at
a source when determining whether a source modification rises to the level of a major
modification under NSR. See 35 11l. Adm. Code 203.207 and 208 (providing that, in determining
whether a net emissions increase will result from the modification, a source must take into
account any other increases and decreases in actual emissions at the source that are

“contemporaneous” with the modification, meaning increases and decreases that occurred within
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five years prior to the application for modification). As the NSR concepts of netting and
offsetting are similar, the fllinois EPA uses this same five-year time period in evaluating the
creditability of emission reductions. (See Kroack Affd. §20 (Exh. A))

In this case, as described in more detail below, the Illinois EPA analyzed the factors set
forth in the pertinent federal guidance and determined that the shutdown of the Facility in
February 2002 constituted a permanent shutdown.> At the time of the Illinois EPA’s decision in
2010, the age of the emission reductions from the shutdown was well-past the Five-Year
Guideline,’ and as such they were unavailable for use as Emission Offsets in any future
permitting transactions. (/d. { 21.)

Chicago Coke claims there was a “lengthy delay in obtaining a final decision from
IEPA,” such that the period of delay should be excluded from the five year calculation. (Mtn. p.
11). There was no such delay. The lllinois EPA and Chicago Coke éngaged in ongoing
discussions regarding the creditability of Chicago Coke’s emission reductions over the course of
three years. Prior to July 2008, Chicago Coke and the Illinois EPA met at least two times and
had one telephone conversation wherein the Agency either expressed its concerns with the
creditability of the emission reductions, or specifically advised that the emission reductions from
the Facility were not creditable for use as Emission Offsets because the Facility was permanently
shutdown and the emission reductions were ih excess of the Agency’s Five-Year Guideline. (See
7/18/08 Hodge Ltr. at pp. 1-2 (Mtn. at Exh. 7)) Chicago Coke was well aware of the Agency’s

determination, evidenced by Chicago Coke’s July 18, 2008 correspondence, in which Chicago

3 Based upon the federal guidance regarding the availability of emission reductions for use as Emission Offsets, the
Ilinois EPA believes that the USEPA would object to any future construction permit for a project that would rely on
the emission reductions from the shutdown of the Facility as the source of Emission Offsets.

* The February 2002 shutdown of the Facility also occurred more than five years before Chicago Coke first sought a
determination from the Illinois EPA in 2007.
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Coke’s counsel admitted that “on January 17, 2008, Bureau Chief Laurel Kroack stated that the
Illinois EPA would not recognize the ERCs” baséd on the Agency’s Five-Year Guideline. (See
7/18/08 Hodge Ltr. at p. 2. (Mtn. at Exh. 7))

Chicago Coke then revived the issue with a request that the Agency consider additional
information, submitted to the Agency on July 18, 2008. (/d. at pp. 2-3.) Within a week of
receiving and reviewing such information, the Illinois EI;A advised Chicago Coke’s counsel that
the Agency’s determination had not changed from previous communications. (See Kim Affd.

4-5 (Exh. B)) A year and a half later, Chicago Coke requested a “final decision, in writing.”

(1715/10 Hodge Ltr.at. p. 2 (Mtn. at Exh. 7)) The Agency once again analyzed the facts before it
and, approximately a month after receipt of Chicago Coke’s request, provided a written decision
summarizing the Agency’s position as previously conveyed to Chicago Coke on at least four
occasions. (See 2010 Decision Ltr. (Exh. C)) It is this decision that is currently. on appeal.

Based on the foregoing, Chicago Coke’s claim that the Agency in any way delayed its
decision is misleading and empty, and likewise any assertion that the Board should not review
the full period of time in review of the Agency’s 2010 decision is meritless.

B. The F;lcility was permanently shut down as of February~2002.

Chicago Coke argues in its Motion that the Facility was not permanently shutdown at the
time of the Illinois EPA’s decision. (Mtn. at pp. 5, 9-12.) In support of its argument, Chicago
Coke claims that the Illinois EPA determined that the Facility was not permanently shutdown in
2005 and that “[n]one of the conditions at the facility changed between April 2005 and February
22,2010.” (/d. at p. 10) Therefore, Chicago Coké maintains “there is no basis for IEPA’s
reversal of its own [2005] decision th;t Chicago Coke was not permanently shutdown” and that

“it is impossible for Chicago Coke to have been permanently shutdown for five years.” (/d. at

10
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pp. 9, 11.) However, Chicago Coke summarily dismisses the relevant federai guidance defining
“permanent shutdown” and omits the relevant facts and circumstances that changed significantly
between the lllinois EPA’s decision in 2005 to issue Chicago Coke a construction permit and its
decision in 2010 regarding the claimed ERCs. Chicago Coke further fails to recognize that the
date of the permanent shutdown of the Facilfty must relate back to February 2002, when the
Facility’s coke oven battery ceased operation and the Facility became physically unable to
produce coke.

Federal Guidance Regarding Permanent Shutdown

In making its decision that the February 2002 shutdown of the Facility was a permanent
shutdown, the lllinois EPA examined the well-established, general policy of the USEPA that
whether a facility has been permanently shutdown

depends upon the intention of the owner or operator at the time of the

shutdown as determined from all the facts and circumstances, including

the cause of the shutdown and the handling of the shutdown by the State.
(See e.g., Memo. from Edward E. Reich, Director, USEPA Div. of Sanitary Source Enf.
(“DSSE”), to Stephen A. Dvorkin, Chief, General Enf. Branch, USEPA Region II (Sept. 6, 1978)
(“9/6/78 Reich Memo.”) (Admin. Record at p.'OOO7 and attached in Mtn. at Exh. 2); Memo. from
John S. Seitz, Director, Stationary Source Compliance Div., Office of Air Quality Planning
Standards (“OAQPS”), to David P. Howekamp, Director Air Mgt. Div., USEPA Region IX
(May 27,. 1987) (5/27/87 Seitz Memo.”) (Admin. Record at p. 0013 and in Mtn. at Exh. 2); see
also Respondent’s Motion at pp. 15-14 citing federal guidance contained in Admin. Record at

pp. 0005 and 0016.)

Furthermore, federal guidance provides that “a shutdown lasting two years or more, or

resulting in removal of the source from the emissions inventory of the State, should be presumed

11
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permanent.” (See 9/6/78 Reich Memo. at p. | (Mtn. at Exh. 2) emphasis added, see also e.g.,
5/27/87 Seitz Memo. at p. | (Mtn. at Exh. 2)) In that’situation, “[t]he owner or operator
proposing to reopen the source would have the burden of ;howing that the shutdown was not
permanent, and of overcoming any presumption that it was.” (See e.g., 9/6/78 Reich Memo. at p.
1 (Mtn. at Exh. 2); see also 5/27/87 Seitz Memo. at p. 1-2 (Mtn. at Exh. 2)) After the passage of
two years, statements by the owner or operator of original intent to reoperate a facility are not

considered determinative. Rather, the government must make an assessment as to “whether the

owner or operator has demonstrated a continuous intent to reopen.” (See In re Monroe Elec.
Gen. Plant Entergy Louisiana, Inc. Proposed Op. Permit, Pet. No. 6-99-2, slip op. at 9 (“Monroe
Elec. Or.”) emphasis added, (Admin. Record at p. 0039 and attached as Exh. G)) In making
such a determination, the government must examine the “activities during the time of shutdown
that evidence the continuing validity of the original intent not to permanently shut down.” (/d.)

It is the USEPA’s policy that “owners and operators of shutdown facilities must continuously

3

demonstrate concrete plans to restart the facility sometime in the reasonable foreseeable future.’

(Id. emphasis added.) If an owner or operator fails to make such a demonstration, “it suggests
that for at least some period of this shutdown, the shutdown was intended to be permanent.”
(1d.)

Federal guidance provides further insight as to determining the intent behind a shutdown.
Specifically, several factors are to be examined on a case-by-case basis, with no single factor
being determinative, including: (i) the reason for the shutdown; (ii) statements by the owner or
operator regarding intent; (iii) duration of time the facility has been out of operation; (iv) the
costs and time required to reactivate the facility; (v) status of permits; (vi) ongoing maintenance

and inspections that have been conducted during shutdown; and (vii) the handling of the

12
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shutdown by the State. (/d. at 8—9; see also e.g., 9/6/78 Reich Memo. (Mtn. at Exh. 2) (source
shut down approximately four years because of an industrial accident would be presumed to have
been permanently shut down due to length of inoperation); 5/27/87 Seitz Memo. (Mtn. at Exh. 2)
(facility permanently shut down when it did not operate for over two years and was removed
from the emissions inventory, despite evidence of custodial maintenance and statements of intent
for long-term operation).

Chicago Coke argues that the federal guidance discussed above, and the permanent
shutdown analysis in general, is irrelevant to the question of whether “Chicago Coke can transfer
its ERCs?” As outlined above, however, such an analysis is central to determining, not whether
Chicago Coke can “transfer” its emission reductions, but whether such emission reductions can
be relied upon by new sources to meet NSR offsetting requirements. As previously discussed,
timing of the emission reductions, including when the emission reductions occurred and whether
they are permanent, is a key factor, not only under the Agency’s Five-Year Guideline, but also
pursuant to timing restrictions set forth in 35 ill. Adm. Code 203.303 and 40 C.F.R. 51.165.
Federal guidance regarding permanent sﬁutdown is therefore instructive in determining the
timing of the emission reductions at issue.

Agency’s 2005 Determination vs. Agency’s 2010 Determination.

Chicago Coke claims that there is no basis for the Illinois EPA’s “inexplicable” reversal
of its 2005 determination regarding permanent shutdown of the Facility.> (Mtn. at p. 10) The
facts demonstrate otherwise. In 2005, the Agency issued a construction permit to Chicago Coke

to perform the repairs necessary to make the Facility operational (“Construction Permit”). (See

5 In support of its contention that there was no basis for the Illinois EPA to determine in 2010 that the Facility was

permanently shutdown, Chicago Coke proffers the statement of Simon Beemsterboer that there were no “significant
changes in operation at the facility between April 2005 and February 2010.” (Mtn. at p. 10; Beemsterboer Affd. § 5,
(Mtn. at Exh. 6)) Indeed, it is undisputed that the Facility never operated during that time. (See Petitioner’s Resp. to
RFAs, Nos. 9, 11, 16-18, 21 (Exh. D)) '

13
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Construction Permit (Admin. Record at p. 0807 and relevant portions attached in Mtn. at Exh.
5)) In finding that NSR was not implicated, the Illinois EPA determined that Chicago Coke had
overcome the presumption that the 2002 shutdown of the Facility was permanent. (See Kroack
Affd. | 8 (Exh. A)) The facts before the Agency at that time included the following:
1) The Facility had been shut down for approximately three years (see Ltr. from
Simon Beemsterboer to the Illinois EPA (May 3, 2004) (“Beemsertboer Ltr.”) at
pp. 2-3 (Admin. Record at p. 1598 and attached as Exh. H));
2) The Facility was current regarding payment of its operating fees;

3) The Facility was current regarding its submittal of AERs;

4) The Facility was still present in the State’s Emission Inventory (see Kroack Affd.
9 8 (Exh. A));

5) The owners of Chicago Coke stated that they intended to restart the Facility (see
Beemsterboer Ltr. at pp. 4-19); and

6) The owners of Chicago Coke were in fact seeking a construction permit to
perform the repairs necessary to restart the Facility (id.).

In 2010, the Agency determined that, in the context of the creditability of Chicago Coke’s
emission reductions, Chicago Coke failed to overcome the presumption that the 2002 shutdown
of the Facility was permanent. (Kroack Affd. 4 12-18 (Exh. A)) By that time, the facts befofe
the Agencsf included the following, all of which are inexplicably omitted from Chicago Coke’s
motion:

1) The Facility had been shut down for approximately eight years (see Beemsterboer
Ltr. at 2-3 (Exh. H));

2) The Facility had stopped paying operating fees (see Petitioner’s Resp. to RFAs,
Nos. 20-21 (Exh. D));

3) The Facility had stopped submitted AERs (see Kroack Affd. § 16 (Exh. A));
4) The Facility was removed from the State’s Emissions Inventory (see

Respondent’s Responses to Intervenors’ Request to Admit to Respondent
(“Respondent’s Resp. to Intervenors’ RFAs”), Request 4 (attached as Exh. I);

14
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Kroack Affd. € 17 (Exh. A));

5) The owners of Chicago Coke never performed a pad-up rebuild pursuant to the
2005 Construction Permit and in fact never operated the Facility as a coke-
production facility (see Petitioner’s Responses to RFAs, Nos.1, 2, 3, 4, 5, 16-18,
and 19 (Exh. D)); :

6) By not undertaking a pad-up rebuild to repair the Facility, Chicago Coke in
essence rendered its operating permit moot;

7) Chicago Coke negotiated the potential sale of the real property and the claimed
ERCs to a third-party for redevelopment into a coke gasification plant (see 8/3/07
Hodge Litr. at pp. 1-2 (Mtn. at Exh. 7));

8) In June 2007, the owners of Chicago Coke admitted they did not intend to operate
the Facility when they disclosed to the Illinois EPA the negotiated potential sale
for redevelopment (id.);

8) The Illinois EPA relied upon Chicago Coke’s emissions reductions in its
Maintenance Plan, submitted to the USEPA in 2009 as part of Illinois’
redesignation request (see Kroack Affd. § 17 (Exh. A)).

There is nothing inexplicable about Illinois EPA’s 2010 determination. The facts and
circumstances before the Illinois EPA in 2010 were significantly different than those that existed
in 2005, and clearly supported the Illinois EPA’s finding of permanent shutdown. Under the
factors set forth in the above-federal guidance, Chicago Coke’s actions plainly reveal that it did
not demonstrate “a continuous intent to reopen” the Facility.

The Date of Permanent Shutdown is the Date Operations Ceased.

Chicago Coke argues that, due to the lllinois EPA’s 2005 determination, “[t]he earliest
any five-year expiration period could have run would have been no earlier than April 2010.”
(Mth., p- 11). This argument is based on the mistaken premise that the 2005 determination
changed the date of the shutdown of the Facility. It is undisputed that the Facility went into

cold-idle in February 2002 and that the Facility was never physically able to operate after that

date. (See Beemsterboer Litr. at pp. 2-3 (Exh. H); Petitioner’s Resp. to RFAs, Nos. 3-5 (Exh. D))

15
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Therefore, absent Chicago Coke performing the pad-up rebuild and beginning operation
of the Facility, the date of “shutdown” is and will continue to be February 2002; no subsequent
determination by the Illinois EPA could or did alter that. The question before the Agency in
February 2010 was whether the 2002 shutdown was a permanent shutdown. As demonstrated
above, the Illinois EPA’s determination that the shutdown was permanent is strongly supported
by the facts and is consistent with federal guidance. The emission reductions at issue were
created by this shutdown, and were eight years old at the time of the Agency’s decision.

Accordingly, the facts before the Illinois EPA at the time it made its decision
demonstrated Chicago Coke’s clear intent to not restart coking operations at the Facility. As
such, relative to the creditability of emission reductions from the shutdown of the Facility; and
based on the applicable federal guidance, the 2002 shutdown of the Facility was a permanent
shutdown. |

IV. CONCLUSION

The record, pleadings, depositions, admissions on file, and affidavits in this matter
disclose no genuine issue as to any material fact. For the reasons discussed abovg, Chicago
Coke’s motion should be denied, and the Illinois EPA is entitled to judgment as a matter of law.

- WHEREFORE, Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY, respectfully requests that the Board issue an order denying Petitioner’s motion for
summary judgment; granting summary judgment in favor of the Illinois EPA pursuant to its

August 17, 2012 motion for summary judgment; and any relief the Board deems just and proper.

16
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THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, by

LISA MADIGAN,
Attorney General of the
State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

BY:

THOMAS & SHEPHERD
Assistant Attorney General
Environmental Bureau

69 West Washington Street, 18th Floor
Chicago, Illinois 60602

Tel:  (312) 814-5361
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CERTIFICATE OF SERVICE
I, THOMAS H. SHEPHERD, do éer’tify that I filed electronically with the Office of the
Clerk of the Illinois Pollution Control Board a Notice of Filing and The Illinois Environmental
Protection Agency’s Response to Petitioner’s Motion for Summary Judgment and caused them to
be served this 19" day of September, 2012, by emailing true and correct copies of same upon the
persons and e-mail addresses listed on the foregoing Notice of Filing at of before the hour of

5:00 p.m.

THOMAS H. SHEPHERD
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC.,
an Illinois corporation,
Petitioner, ‘
V.
PCB 10-75
THE ILLINOIS ENVIRONMENTAL (Permit Appeal)

PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL, INC., and SIERRA CLUB,

VVVVVVVVVVVVVVVV

Intervenors.

AFFIDAVIT OF LAUREL KROACK IN SUPPORT OF RESPONDENT’S
MOTION FOR SUMMARY JUDGMENT

I, LAUREL KROACK, being duly sworn on oath, depose and state that I am over
21 years of age, have personal knowledge of the facts stated herein, and, if called as a
witness, could competently testify to facts as set forth herein as follows:

1. I am currently employed by the Illinois Envirpnmental Protection Agency
(“Illinois EPA” or “Agency”) as Chief of the Bureau of Air (“BOA”) at the Illinois EPA,
located at 1021 North Grand Avenue East, Springﬁe.ld Illinois. I have held this position
since March 2005.

2. As Bureau Chief, my duties and responsibilities include, in part,

administering all of the Bureau programs, with a program staff of approximately 275

people.

EXHIBIT

N I A



Electronic Filing - Received, Clerk's Office, 09/19/2012

3. From May 2003 to March 2005, I was employed by the llinois EPA as
Division Manager for Air Pollution Control with direct supervisory responsibility for its
programs, including air quality planning, compliance and enforcement, air monitoring,
permitting, and inspections.

4, In 2005, I assisted the Agency in its decision regarding whether the coke
plant owned by Chicago Coke Co., Inc. (“Chicago Coke™), located at 11400 South Burley
Avenue, Chicago, Illinois (“Facility”), was permanently shut down for purposes of the
issuance of a construction permit authorizing the performance of a pad-up rebuild project to
restart operations at the Facility (“Construction Permit”).

5. From 2007 through 2010, I also assisted the Agency in its decision regarding
whether the Facility was permanently shut down in response to Chiéago Cbke’s request
that emission‘reductions from the Facility be available for use as emissions offsets for the
permitting of future major new emissions sources in the Greater Chicagoland ozone and
fine particulate matter (PM; ;) nonattainment areas (“Emissioﬂ Offsets” or “Emission
Reduction Credits” (“ERCs")).

6. In determining if a source has permanently shut down for purposes of
déterrhining the creditability of a source’s emission reductions, the Illinois EPA examines
the intent of the owner or operator to restart the source. In doing so, the Agency considers
several factors on a case-by-case basis, with no factor being determinative. The factors are
set forth in the applicable federal guidance and include: (i) the reason for the shutdown;
(ii) statements by the owner or operator regarding intent; (iii) duration of time the facility

or source has been out of operation; (iv) the costs and time required to reactivate the
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facility or source; (v) status of permits; (vi) ongoing maintenance and inspections that have
been conducted during the shutdown; and (vii) the handling of the shutdown by the State of
Illinois (“State™).

7. Pursuant to federal guidance, a source that has been shutdown for longer
than two years is presumed to be permanently shutdown. A source may rebut this
presumption with a demonstration of intent to restart operation in light of the above-factors,

8. In 2005, the Illinois EPA considered the above-factors in determining that
the 2002 shutdown of the Facility was not a permanent shutdown for purposes of Chicago
Coke’s application for the Construction Permit authorizing the necessary repairs to restart
coking operations at the Facility. The Agency’s decision was based on numerous
representations by representatives of Chi‘cago Coke that the company intended to restart the
Facility in the near future. The Agéncy also considered the following information:
evidence of maintenance and inspections of the Facility; inclusion of the Facility in the
State’s emissions inventory maintained by the Agency (“Emission Inventory”); Chicago
Coke’s renewal of the Facility’s permit under the.Clean Air Act Permit Program
(“CAAPP”) in September 2004; the Facility’s continued payment of operating fees and its
continued submittal of required Annual Emissions Reports (“AERs”); and Chicago Coke’s
non-demolition of any buildings or process facilities that would be used to resume

operations.

9. The Construction Permit expired in October 2006. Chicago Coke never

performed a pad-up rebuild of the coke oven battery.
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10.  On July 11, 2007, representatives of Chicago Coke met with the Illinois
EPA. At the meeting, Chicago Coke admitted to the Illinois EPA that the company no
longer intended to operate the Facility, but rather had negotiated a possible sale of the real
property and claimed ERCs to a third-party. The Agency expressed its concerns with the
availability of the Facility’s emission reductions for use as Emission Offsets under the
Illi4nois Pollution Control Board’s Air Pollution regulations and under federal law,
regulations, and guidance.

11.  From June 2007 through February 2010, the Illinois EPA met and
communicated with Chicago Coke several times regarding Chicago Coke’s emission
reductions, the Illinois EPA’s concerns regarding the creditability of the emission
reductions, and the bases for the Illinois EPA’s concerns.

12, Ina letter dated February 22, 2010, the Illinois EPA advised Chicago Coke
that the Facility was considered permanently shut down and that the Facility’s emission
reductions were no lorllger creditable for use as Emission Offsets. A true and correct copy
of the February 22, 2010 decision letter was previously filed in this action and certified by
the Illinois EPA in the Administrative Record at p. 1593.

13. | The Illinois EPA based its decision on the above-factors identified in the
federal guidance and on the facts and circumsténces before the Agency in 2010. At the
time of the Agency’s decision, the Facility had not been in operation for eight years,
Chicago Coke failed to perform the repairs necessary to reopen the Facility when given the
opportunity to do so under the Construction Permit issued in 2005, and Chicago Coke

admitted in 2007 that it did not intend to restart the Facility.
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14, From 2003 through 2008, Chicago Coke reported to the Illinois EPA zero
emissions of regulated air pollutants from coking operations at the Facility. True and
correct copies of the Facility’s Annual Emissions Reports for the reporting years 2003
through 2008 were previously filed in this action and certified by the Illinois EPA in the
Administrative Record at pp. 0471-0806 and 1201-1435. In fact, the only minimal
emissions reported by Chicago Coke for the years 2004 and 2005 were from the trans-
loading operations of Calumet Transload Railroad, LLC (“CTR”) that were moved adjacent
to the Facility after Chicago Coke’s purchase of the coke plant. (See AERs, Admin.
Record at pp. 0471-0582 and 1322-1435.) CTR’s trans-loading operation consisted of the
loading, unloading, and transferring of .materials between railcars, trucks, ships, barges and
storage piles on site. CTR’s trans-loading operations were not part of the original
operations at the Facility and were independent of Chicago Coke’s permitted, non-
operational coking operations. The lllinois EPA issued a permit to CTR in 2006 that
addressed the new trans-loading operations n4ear the Facility.

15.  Additionally, the cost of the repairs necessary to restart the coking operations
at the Facility was estimated in 2004 to be between $88 million and greater than $1.2
billion. By 2010, the cost to repair the Facility was likely much greater, making future
restart of the Facility unlikely.

16.  Chicago Coke stopped paying operating fees in 2008 and the company did
not submit AERs for 2009 forward.

17.  Emissions from the Facility were removed from the State’s Emission

Inventory in 2008. A true and correct copy of a notation by the Illinois EPA identifying
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that the Facility was removed from the State’s Emission Inventory was previously filed in
this action and certified by the Illinois EPA in the Administrative Record at p. 2285. Asa
result, the State’s Maintenance Plan, submitted to the United States Environmental
Protection Agency (“USEPA”) in 2009 in conjunction with a request for redesignation of
the Chicago nonattainment area with regard to the 1997 8-hour ozone National Ambient
Air Quality Standard (“"NAAQS”), “counted-out” the Facility’s emissions as zero for the
purpose of demonstrating continued attainment of the NAAQS. A true and correct copy of
the Maintenance Plan was previously filed in this action and certified by the Illinois EPA in
the Administrative Record at p. 2286.

18.  The Agency analyzed the facts set forth above in light of the applicable
federal guidance and determined that the February 2002 shutdown of the Facility was a
permanent shutdown.

19.  The Illinois EPA examines several factors contained in 40 C.F.R. § 51.165,
35 Ill. Adm. Code 203.303, and federal guidance in determining the creditability of
emission reductions from facilities or sources that have been permanently shut down. The
factors include: (1) the location of the source of the emission reductions; (ii) an examination
of applicable regulations or consent orders to determine if the emission reductions to be
used as offsets are in fact surplus, permanent, quantifiable, and enforceable; (iii) the timing
of the emission reductions; and (iv) whether the emission reductions have been relied upon
in a permit or for demonstrating attainment or reasonable further progress.

20.  To achieve the express purpose of Emission Offsets under the Clean Air Act,

which is to ensure that emissions from new sources do not impede an area’s movement
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toward attainment of the NAAQS or impede reasonable further progress toward attainment,
the Illinois EPA generally uses five years as a “guideline” with regard to the availability of
emission reductions for use as offsets following the permanent shutdown of a facility
(“Five-Year Guideline”). This practice is consistent with the State’s responsibility for, and
authority and discretion over, attainment planning. Emission reductions that are over five
years old are generally deemed to have “expired.” The five-year lifespan of the emission
reductions begins to run from the date the facility is deemed to have permanently
shutdown. This guideline provides finality to the availability of emission reductions for
use as offsets, both for attainment planning purposes and, generally, to serve the
overarching goal of improving air quality. The Illinois EPA bases this practice on the five-
year time frame allowed for “netting” contemporaneous emission increases and decreases
at a source when determining whether a source modification rises to the level of a major
modification under New Source Review. As the concepts of netting and offsetting are
similar, the Illinois EPA uses this same five-year time period in evaluating the creditability
of emission reductions.

21.  Inregard to the Facility, the Illinois EPA analyzed the factors set forth in the
pertinent federal guidance and determined that thé F e;bruary 2002 shutdown of the Facility
constituted a permanent shutdown. At the time of the 1llinois EPA’s 'decision in 2010, the
age of the emission reductions from the shutdown was well-past the Five-Year Guideline,
and in fact the emission reductions were used by the State to demonstrate continued

attainment, and as such they were unavailable for use as Emission Offsets in any future

permitting transactions.
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FURTHER, AFFIANT SAYETH NOT.

Kl

LAUREL L. KROACK

SUBSCRIBED and SWORN to
before me this %ziday o
; OFFICIAL SEAL
of August, 2012. { CYNTHIA L. WOLFE

i NJTARY PUBLIC STATE QF ILLINOIS
My COMRMSSION EXPIRES 11-17-2015

%TARY PUBLIC 2 ‘
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

NATURAL RESOURCES DEFENSE
COUNCIL, INC,, and SIERRA CLUB,

CHICAGO COKE CO., INC,, )
an Illinois corporation, )
_ )
Petitioner, )
)
V. )
) PCB 10-75

THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal)
PROTECTION AGENCY, )
)
Respondent, )
)
)
)
)
)

Intervenors.

AFFIDAVIT OF JOHN J. KIM

I, JOHN J. KIM, being duly sworn on oath, depose and state that I am over 21-
years of age, have personal knowledge of the facts stated herein, and, if called as a
witness, could competently testify to facts as set forth herein as follows:

1. I am currently employed by the Illinois Environmental Protection Agency
(“Illinois EPA” or “Agency”) as Interimm Director at the Illinois EPA, located at 1021
North Grand Avenue East, Springfield Illinois. I have held this position since late
October 2011.

2, As Interim Director, my duties and responsibilities include, in part,
overseeing policy and administrative issues associated with the Agency, interacting with
members of the public, regulated community, and‘elected officials, and working with the

Governor's QOffice.

EXHIBIT

>
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3 In 2008, I was employéd by the Illinois EPA as an Associate
Counsel/Manager of the Air Regulatory Unit in the Division of Legal Counsel. As
Manager, my duties and responsibilities included, in part, assigning and reviewing work
to attorneys within the Unit, working with members of the Agency’s Bureau of Air, and
interacting with private counsel, the public, and regulated community.

4. On or about July 25, 2008, I had a.telephone conversation with Katherine
D. Hodge, who was representing Chicago Coke Co. Inc., regarding the availability of
emission reductions from the company’s coke production facility (“‘Facility””) for use as
émission offsets for the permitting of major new emissions sources and/or major
modifications to sources in the greater Chicagoland ozone and fine particulate matter
nonattainment areas (“Emission Offsets™).

5. During the telephone conversation, I advised Kathy Hodge that the Illinois
EPA'’s position had not changed from what was previously communicated to her: that the
emission reductions from the Facility were not creditable for use as Emission Offsets. My
recollection is that the reasons that had been previously conveyéd were that the Facility
was permanently shut down and the emission reductions exceeded the Illinois EPA’s
guideline that emission reductions from such facilities that are over five years old from the

date of permanent shutdown are generally deemed to have expired.
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FURTHER, AFFIANT SAYETH NOT.

JOHN J. KIM

SUBSCRIBED »angWORN to

before me this //
of September, 2012.

day

OFFICIAL SEAL
CYNTHIA L. WOLFE
NOTARY PUBLIC. STATE OF ILLINOIS
¢ MY COMMISSION EXPIRES 11-17-2015
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 North Geand Avenue East. PO, B 19276, Springfield. 1linois 62794-9276. ¢(217) 782-282Y
Juines R, Thompsan Center, 11 West Randniph, Siate 11 W), Chicago. I &6 o (3121 B19-68020

PAT QUINN, (GOVIRNUR Doucias P. Scors, Dikeciox

(217) 782-5544
(217) 782-9143 (TDD)

: February 22, 2010

Katherine D. Hodge
Hodge Dwyer & Driver
3150 Roland Avenue
P.O. Box 5776
Springfield, Illinais 62705

‘Re: Chicago Coke Co., Inc.
Emission Reduction Credits

Desr Kathy:

Thank you for your letter dated January 15, 2010. You asked that the lilinois Environmental
Protection Agency (*Illinois EPA™) respond as to our final decision on whether certain Emission
Reduction Credits (“ERCs”) claimed by Chicago Coke Co., Inc. ("Chicage Coke™), are available
for use as emission offsets for the permitting of major new sources and/or major modifications in
the Chicago area. ’

Based on a discussion [ had with Laurel Kroack, Bureau Chief for the Dinois EPA's Bureau of

. Air, 1 can confirm for you that the Hlinois EPA's final decision on this issue remains the same as
was previously conveyed to you. That is, the Illinois EPA does not find that the ERCs claimed
are available as offsets, since it is our position that the Chicago Coke facility is permanently

" shutdown. Pursuant to applicable federal guidance, the ERCs are thus not available foruse as -
you described.

I hope this makes clear the Illinois EPA’s position on this issue. [f not, or if you have any further
. questions, please do not hesitate (o contact me. Thank you.

okh 1. ¥

hicf Legal Counsel i

odkdard @ 4307 N, Mair S, Roctitord, AL 6130) (8133 9877700 Des Plakrars » 9311 W. Hamnon $1. Des Plainen, Q 60088 = 104 7§ 19w-2000
Eygln #3593 5. Suw, Py, T M17) @ B47] 601130 Aeoria @ 341§ N Unheesity 51 Prora, L 67404 # | 205) 693-3428)

Bwrean of Larsd — Penwia 0 7420 . Unienivy S1.. Pearia, 4 81514 = (309) 69337 Chaspaign « 1123 5. Frn 54, Orumpaign, A 61810 =(117) 1789500
Colfranville » 3009 Mall Srert, Culimvilie, H 61114 181813465020 Warion ¢ 1009 W. Main 30 Ssily )16, Manun 1L 61959 [618) 993-7200

Preted s Yo v Per . Admin. Record/PCB 10-75
EXHIBIT
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7012-002

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC., an lllinois
corporation, '

Petitioner,

PCB 10-75

V. (Permit Appeal--Air)

)

)

)

)

)

)

THE ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)

)

)

)

)

)

)

)

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL, and SIERRA CLUB,

Intervenors.

CHICAGO COKE’S RESPONSES TO IEPA’S FIRST REQUESTS FOR
ADMISSION OF FACTS TO PETITIONER

Petitioner CHICAGO COKE CO., INC. (“Chicago Coke"), by and through its
attorneys SWANSON, MARTIN & BELL, LLP, responds to respondent THE ILLINOIS

ENVIRONMENTAL PROTECTION AGENCY'’s (“IEPA") First Requests for Admission of

Facts.
GENERAL STATEMENTS and OBJECTION

A Chicago Coke's responses are based upon non-privileged information
currently known by it, and its investigation is ongoing. Chicago Coke reserves the right
to supplement, amend, or correct these responses in accordance with the Board's
procedural rules and the lllinois Code of Civil Procedure.

B. Chicago Coke will not provide privileged or protected information, if any,

responsive to a particular request. If any privileged or protected information is
EXHIBIT

i_ >
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inadvertently provided, the provision of such information is not to be construed as a
waiver of the attorney-client privilege, attorney work-produ.ct doctrine, common interest
or joint defense privilege, the self-critical analysis privilege, or the privilege applicable to
information prepared in anticipation of litigation.

C. Chicago Coke further objects to IEPA’s requests to the extent they seek
information that is not presently in Chicago Coke’s possession, custody or control, or is
not now or has never been in the control of Chicago Coke.

D. Chicago Coke reserves the right to supplement or amend its responses at
any time prior to trial.

E. Any response given or document produced by Chicago Coke is subject to
any objections regarding relevance, materiality, admissibility and all other objections on
any other grounds that would require excluding the statement or document if offered at
deposition, hearing, trial or other proceeding, or in any pleading or submission. All
such objections are hereby expressly reserved and may be interposed at thé time of
attempted use. |

F. Chicago Coke objects to the requests to admit as unduly burdensome to
the extent they seek information already within IEPA’s possession, information that is
equally available fo IEPA, or information that is in the public domain.

G.  Chicago Coke objects to the form of the requests to admit, as violating 35
IIl.LAdm.Code 101.618(c) and Supreme Court Rule 216(g).

H. Chicago Coke objects to the relevance of certain requests for admission of
fact. The facts asked to be admitted are not relevant to the issues raised in this appeal,

and Chicago Coke will object to any attempt to use the facts in this proceeding.
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REQUESTS
. As of February 22, 2010, Petitioner had never produced coke at the Facility.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

. As of February 22, 2010, Peﬁtioner had never used the Facility for any industrial

purpose other than transloading.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

. In its condition as of February 22, 2010, the Facility was not capable of producing

coke.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

. In its condition as of November 15, 2002, the Facility was not capable of

producing coke.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

. From November 15, 2002 to February 22, 2010, continuously, the Facility has
never been in such a condition that it was able to produce coke.

RESPONSE: See General Objection H. Without waiving objection, and
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reserving all rights: Admitted. -

6. For the year 2003, Petitioner's operations at the Facility did not emit any NOj,

PM or VOM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

7. For the year 2004, Petitioner's operations at the Facility did not emit any NO, or

VOM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

8. For the year 2004, Petitioner’s operations at the Facility emitted only 4.3 tons of

PM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

9. All emissions of PM from operations at the Facility that Petitioner reported to the -
llinois EPA for the year 2004 were attributable to transloading operations.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

10.For the year 2005, Petitioner's operations at the Facility did not emit any NO, or
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VOM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

11.For the year 2005, petitioner's operations at the Facility emitted only 11.34 tons

of PM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

12.All emissions of PM from operations at the Facility that Petitioner reported to the
lllinois EPA for the year 2005 were attributable to transloading operations.

RESPONSE: See General Objection H. Without waiving objection, and

-reserving all rights: Admitted.

13.For the year 2006, Petitioner’'s operations at the Facility did not emit any NO,,

PM or VOM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

14.For the year 2007, Petitioner’s operations at the Facility did not emit any NO,,

PM or VOM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.
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15.For the year 2008, Petitioner's operations at the Facility did not emit any NOj,

PM or VOM.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

16.As of February 22, 2010, Petitioner had never placed the coke oven battery at

the Facility into operation.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

17.As of February 22, 2010, Petitioner had never placed the coke oven by-products

plant at the Facility into operation.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

18.As of February 22, 2010, Petitioner had never placed the boilers at the Facility

into operation.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

19.As of February 22, 2010, Petitioner had never completed a pad-up rebuild of the

coke oven battery at the Facility.
AN
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RESPONSE: See General Objection H. Without waiving objectioh, and

reserving all rights: Admitted.

20. Petitioner did not pay any fees to the lllinois EPA related to a CAAPP permit for

the Facility for the year 2008.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

21.Petitioner did not pay any fees to the lllinois EPA related to a CAAPP permit for

the Facility for the year 2009.
RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

22 .For the years 2003, 2006, 2007, and 2008, Petitioner's operations at the Facility

emitted no regulated air pollutants.

RESPONSE: See General Objection H. Without waiving objection, and

reserving all rights: Admitted.

Respectfully submitted,

CHICAGO COKE CO., INC.

Oné bf its attorngys
as to form and objectk

hy)
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Dated: September 7, 2011.

Michael J. Maher

Elizabeth S. Harvey

Swanson, Martin & Bell LLP

330 N. Wabash Avenue, Suite 3300
Chicago, IL 60611

312/321-9100
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VERIFICATION

Simon Beemsterboer, being first duly sworn on oath, states that he is a
representative of Chicago Coke Co., Inc.; that he has read Chicago Coke Co., Inc.’s
responses to IEPA’s first request for admission of facts; and that the admissions

contained in the answers are true to the best of his knowledge and belief.

"~ Simon Beemsterboer

DEBRA ALLEN
Notary Public
S SEAL
tate of Indiana
\My Commission Expires June 28; 2018

Wese DD

SUBSCRIBED & SWORN to before me,
a Notary Public, this [St  dayof

_Sepiombner , 2011.
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JUL 81996

Mr. Peter F. Hess
President, Joint Commission
of Regulsalors & Busmess
3232 Western Drive
Cameron Park, Califomia 95682

Dear Mr. Hess:

This is in response 1o your lctier of May 14, 1996,, in which you present the Califonia Air Pollution
Control Ofiiccrs Association Joint Commitice of Regulalors-end Business (CAPCOA) concems about a policy
memorandum | sent to David Howckamp on Augusi 26, 1994, In the August 1994 memorandum, the
. Environmental Pratection Agency (EPA) requires that banked cmiission reduction credits (ERC's) be adjusted 10
reflect current State implementation plan requirements at the time of usc.

_ In your letter, CAPCOA states that reasonably available control technology (RACT) adjusting of ERC's at
time of use provides too much uncerainty for sources to voluniarily do carly rcductions through innovative
technology, because EPA may eventually define RACT to be equal to the innovative technology. In the past, EPA
has issued guidelines on whal could be considered RACT, but, in recent years EPA has been, for the most pan,

leaving the determinaion of RACT to States’ discretion. Therefore, EPA believes that if RACT is set in 8 way 10 T

discourage curly reductions, the Stete is likely to be responding to paricular air pollution problems present in its
community. -

The CAPCOA letter suggests that discounting Tor RACT at time of use is unfair to Sources thar voluntarily
shut down or have otherwise reduced emissions beeause they did not know when the reduction occurred that it
would be adjusted for RACT. Since existing sources need to reduce their emissions when new emission reduction
requirements are adopted by a State, it seems equilable that emissions in 4 bank also be subject 10 emission
reduction sirategies. Air quality management.is an iteralive process. A Slate reduces some emissions ond
determines the effeci on air quality. If the area continues to experience air quality problems, then the State must
refing its atiaginment strategy to further reduce emissions. Therefore,. the use of ERC's thut would either increase
cmissions sbove the current levels or lead to a shortfall in expected reductions could greutly reduce the
cffcctivencss of u given attainment demonstration.
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Finally, your letter states that it is unfair for owners of banked ERC's not to be able to-sell or use them,
However, please note that although ERCs are 2 limiled authorization 1o emit, they arc not and never have been an
absolute property right. States have always had the sbility 10 discount banked ERC's as necded for attainment
purposes. Recent examples of this have occurred in the Los Angeles area, Siates must conlinue to retain this
ability if they are 10 effectively manage the air resources in their communily.

My Aug'ust 26, 1994 policy memorandum recognized many of the concerms you and Repgion IX reiscd
regarding this issue by offering several options in licu of direct discounting of a particular project’s ERC's a1 timc
of usc. | encourage you to work creatively with EPA and State and local officials to explore any option which
would address the concems raised in.your letter and the basic test which is outlined here and was explained more
fully in the Augus! 26, 1994 memorandum.

I appreciate this opportunity 1o be of service and trust that this information is helpfol. |

Sincerely,
(Original signed by Scitz)

lohn S. Seitz

Director

Office of Air Quality Planning
- and Standards

OAQPS:AQSSD:ISEG:REVANS:54]-5488:sjoumnigan:MD-15:6/13/96
Control No. AQPS-26-0280 Due Date: 6/6/96
Revised 6/27/96.-WEIGOLD:spc:a:HESS.LTR
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({AR-18J)
Jeffry C. Muffat .
3M Environmental Technology and Services

P.O. Box 33331
St. Paul, Minnesota 55133-3331

Dear Mr. Muffat:

Thank you for your letter of January 16, 2002, discussing a
possible registry system for emission reduction credits in
Illinois. I also appreciate the time you spent in my office
discussing this topic.

Your letter highlights the key role that the State of Illinois
would play if there is to be a registry system as you propose.

We offer states considerable flexibility, not just in designing
such systems but in deciding even whether to adopt such a system.
I am pleased that you have met with the State to discuss this
proposal. This program would be more possible with the State
working with us to design and adopt it.

You ask several specific questions regarding the registry system
you propose. We have policy that addresses some of these
questions. For example, cur prevention of significant
deterioration rules define applicability criteria that do not
consider emission reductions at other facilities. Other
questions you ask are still under debate. For example, we are
still formulating our policy on implementation of the 8-hour
ozone and the fine particle ("PM,.") standards. Therefore, we
are not able to answer these gquestions at this time. Finally,
some of your questions are best answered in the- context of a
specific program design. For example, application of the policy
on credit life given in our economic incentive policy ({(available
at http://www.epa.gov/ttn/oarpg/tl/memoranda/eipfin.pdf,
published January 2001 (see especially section 16.15})) is best
discussed in the context of specific proposed characteristics and
uses of credits.

For these reasons, we suggest that a better approach is for you
to propose a specific program design to the State. If the State
concludes that your proposed system would improve management of
new source offsets or otherwise improve air gquality management in
the State, then we would be in a better position to develop

RecycledAiucyclabk - Printed with Vepelablo Oil Based Inke on 50% Recwelao Paper (20% Admin. RECDl‘d,/PCB
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specific answers to more of your questions. 1In that case, we

) would work with you and the State toward defining answers to your
questions that address the particular program under discussion.

Your letter also explains the relationship between a registry
system and the existing Emissions Reduction Market System. I

appreciate this explanation.

Thank you again for your interest in these issues. We encourage
innovative programs that improve environmental management. If
" you and the State decide that this would be a useful program, 1
would be pleased to work with you on its design and
implementation. If you have further questions, please feel free
to contact John Summerhays of my staff at (312) 886-6067.

Sincerely yours,

D

Bharat Mathur, Director
Air and Radiation’Division

cc: David Kolaz, Director
Bureau of Air )
Illinois Environmental Protection Agency

Admin. Record/P CB 10-75
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BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

)
IN THE MATTER OF ) PETITION NO. 6-95-2
MONROE ELECTRIC GENERATING ) ORDER RESPONDING TO
PLANT ) PETITIONER’S REQUEST THAT
ENTERGY LOUISIANA, INC. ) THE ADMINISTRATCOR COBJECT
)
)
)
)

PROPOSED OPERATING PERMIT TO ISSUANCE OF A STATE
. OPERATING PERMIT

Proposed by the Louisiana

Department of Environmental

Quality
)

ORDER PARTIALLY GRANTING AND PARTIALLY

DENYING PETITION FOR OBJECTION TO PERMIT

On February 9, 1999, Ms. Merrijane Yerger, Managing Director
of the Citizens for Clean Rir & Water (“CCAW” or “Petitioner”),
petitioned the Environmental Protection Agency (“EPA”), pursuant
to section 505(b) of the Clean Air Act (“CARA” or “the Act”), to
object to issuance of a proposed State operating permit to
Entergy Louisiana, Inc.’s Monroe Electric Generating Plant in
Monroe, Louisiana (“Monroe plant’”). The proposed operating
permit for the Monroe plant was proposed for issuance by the
Louisiana Department of Environmental Quality (“LDEQ”) pursuvant
to title V of the Act, CAR §§ 501 - 507, the federal implementing
regulations, 40 CFR Part- 70, and the State of Louisiana
regulations, Louisiana Administrative Code (“L.A.C.”), Title 33,
Part III, Chapter 5, sections 507 gt seq.

Petitioner has requested that EPA review, investigate, and
make an administrative determination on the entire matter of the
proposed operating permit and planned restart of the Monroe
plant, pursuant to section 505(b) of the Act and 40 CFR
§ 70.B{c). Petitioner alleges that the proposed operating permit
is not in compliance with applicable requirements of the Act
including Prevention of Significant Deterioration (“PSD”)
permitting requirements and New Source Performance Standards
(“NSPS”). Petitioner also alleges that Entergy’s operating
permit application fails to adequately demonstrate compliance
with hazardous waste disposal requirements under the Resource

Conservation and Recovery Act (“RCRA").

For the reasons set forth below, I find that the proposed
title V permit does not assure compliance with applicable PSD
requirements as set forth in the Louisiana State Implementation
Plan (“SIP”). I therefore grant the Petitioner’s request in part
and object to issuance of the proposed title V permit unless the

Admin. Record/PCB 10-75
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permit is revised in accordance with this Order. 1 deny the
Petitioner’s remaining claims.

I. ST AND RY

Section 502(d) (1) of the Act calls upon each State to
develop and submit to EPA an operating permit program to meet the
requirements of title V. The State of Louisiana submitted a
title V program governing the issuance of operating permits on
November 15, 1993, and subsequently revised this program on
November 10, 19924. 40 CFR Part 70, Appendix A. In September of
1995, EPA granted full approval of the Louisiana title V
operating permits program, which became effective on October 12,
1995. 60 Fed, Reg. 47296 (Sept. 12, 1995); 40 CFR Part 70,
Appendix A. This program is codified in L.A.C. Title 33, Part
III, Chapter 5, sections 507 gt seq. Major stationary sources of
air pollution and other sources covered by title V are required
to cbtain an operating permit that includes emission limitations
and such other conditions as are necessary to assure compliance
with applicable requirements of the Act. See CAA §§ 502(a) and
504 (a}.

The title V operating permits program is a vehicle for
ensuring that existing air quality contrecl reguirements are
appropriately applied to facility emission units in a single
document and that compliance with these applicable requirements
is assured. 3See Order 1In xe Rooseveli Regional Landfill, at 2
{May 4, 1999). Such applicable requirements include the
requirement to obtain preconstruction permits that comply with
applicable new source review requirements. JId. at 8.!

Under section 505(b) of the Act and 40 CFR § 70.8(c}, states
are required to submit all operating permits proposed pursuant to
title V to EPA for review and EPA will object to permits

! Louisiana defines “federally applicable requirement” in
relevant part to include “any standard or other requirement
provided for im the Louisiana State Implementation Plan (“SIP”)
approved or promulgated by EPA through rulemaking under title I
of the Clean Air Act that implements the relevant requirements of
the Clean Air Act, including any revisions to that plan
promulgated in 40 CFR part 52, subpart T.” L.A.C. 33:111.502.
EPA approved a PSD program in the State of Louisiana's SIP on
April 24, 1987, 52 Fed. Reg, 13671; 40 CFR § 52.986. Thus, the
applicable requirements of the Act respecting the Monroe plant
permit include the requirement to comply with the applicable PSD
requirements under the Louisiana SIP,

2
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‘determined by the Agency not to be in compliance with applicable
requirements or the requirements of 40 CFR Part 70. If EPA does
not object to a permit on its own initiative, section 505(b) (2)
of the Act and 40 CFR § 70.8(d) provide that any person may
petition the Administrator, within 60 days of the expiration of
EPA’'s 45-day review period, to object to the permit.

To justify exercise of an objection by EPA to a title V
permit pursuant to section 505(b)(2), a petitioner must
demonstrate that the permit is not in compliance with the
requirements of the Act, including the requirements of Part 70.
Petitions must, in general, be based on objections to the permit
that were raised with reasonable specificity during the public
comment period. A petition for review does not stay the
effectiveness of the permit or its requirements if the permit was
issued after the expiration of EPA’s 45-day review period and
before receipt of the objection. If EPA objects to a permit in
response to a petition and the permit has not been issued, the
permitting authority shall not issue the permit until EPA’s
objection has been resolved. 40 CFR § 70.8(d).

II. BACKGROUND

The Monroe plant, located in Monroe, Louisiana,? currently
consists of three units (Units 10, 11 and 12), each with a boiler
and ancillary equipment, which were installed in 1961, 1963, and
1968, respectively.® Each boiler is fired primarily with natural
gas, but is also capable of being fired with diesel fuel oil.*

? The Monroe area is currently designated as attainment for
all National Ambient Air Quality Standards (“NAAQS"”) established
by EPA. '

' The City of Monroe built the plant in approximately 1895,
and owned and operated the plant until 1978, when Louisiana Power
& Light became the operator and subsequently the owner of the
plant. Louisiana Power & Light changed its name to Entergy
Louisiana, Inc. in 1996.

Units 10, 11 and 12 are the most recent additions Units 1
through 9 at the Monroe plant have been permanently ,
decommissioned. The last of these, Unit 9, was permanently
retired effective December 31, 1987. See Memo from D.L. Aswell,
LP&L, to William Phillips, SSI (Dec. 18, 1987). This memo and
other documents referred to in this Order are on file with EPA.

* The proposed title V permit would allow up to 15 percent
of the facility’s fuel use to be diesel fuel oil.

3
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The rated capacities of the units are 23 megawatts (“"MW”), 41 MW,
and 74 MW, respectively. The total heat input for the units is
1,961 million British thermal units {“MMBtu”). Installation of
these boilers was not subject to PSD review because it predated

the PSD program.

On July 1, 1988, Louisiana Power & Light (“LP&L”),
predecessor to Entergy Louisiana, Inc. (“Entergy”), placed the
plant’s three units in extended reserve shutdown {“ERS"),%
According to Entergy, these units were placed in extended reserve
shutdown because of the addition of new electric generating
capacity in the area. Memo from Entergy to EPA, “Actions Taken
By Entergy At Monroe Generating Station.” At the time of
shutdown, LP&L projected that Units 10, 11 and 12 would not be
needed for three to five years. 1d., That period grew to eleven
years as a result of “many factors,” according to Entergy,
including increased competition and demand-side management. Id.

Some time around September, 1988, LP&L initiated a number of
activities at the Monroe plant to prepare the plant for extended
shutdown, including draining, disconnecting and covering
eguipment, and installing and operating dehumidification
equipment to prevent corrosion of the units. During shutdown,
LP&L/Entergy conducted some inspection and maintenance
activities, primarily in response to problems with the

> Memo from E.M. Ormond, LP&L, to Glenn F. Phillips (June
28, 1988). Extended reserve shutdown is a program implemented by
the Entergy Operating Companies (of which Entergy Louisiana is a
member} in the mid-1980's to save money by placing units in
inactive status and reducing operating staff, maintenance costs,
and deferring the cost of repairing units. See Louisiana Public
Service Commission, Order No. U~20925-G at 8-9 (Nov. 18, 1998).

The record further reflects that the units were not in
regular operation for several years prior to placing the units in
extended reserve shutdown. See Letter from Entergy to Jayne
Fontenot, Chief, Permits Issuance Section, EPA, Region VI (July
18, 1994) (noting that Monroe plant has not operated on a routine
basis since 1981). Internal LDEQ memoranda further suggest that
the Monroe plant ceased operating around January 1988. See Memo
from Paul Laird, LDEQ Northeast Regional Office, to John R.
Newton, LDEQ, Air Quality Div, {Feb. 8, 1989); Memo from Paul
Laird, LDEQ Northeast Regional Offjce, to John R. Newton, LDEQ, "
Air Quality Div. (Feb. 24, 1988). '

4
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dehumidification system.® During this period, LP&L/Entergy also
maintained relevant environmental permits for the Monroe plant,
including payment of air guality maintenance fees to LDEQ
(between $1,100 and $1,300 per year), maintenance of water
permits, and applications for an acid rain permit (received
October 23, 1996) and a title V operating permit.

Entergy now proposes to restart Units 10, 11 and 12 at the
Monroe plant beginning this summer. On September 16, 1996,
Entergy submitted a title V permit application to LDEQ. The
total estimated annual emissions of air pollutants associated
with the plant, in tons per year (“tpy”), are as follows:
nitrogen oxides ("NO,”), 4,972.65 tpy; sulfur dioxide (“S50,"),
679.84 tpy; carbon monoxide (“CO”}, 361.65 tpy; particulate
matter (“PM;p,"), 32.46 tpy; and volatile organic compounds
(“VOCs”}, 12.74 tpy. These projected annual emission rates are
incorporated as annual emission limits in the proposed title V
permit. The requested operating permit includes no limitations
on the hours of operation or the capacities at which the units
would operate., Most relevant for purposes of this Order, neither
the permit application nor the proposed permit provides for
obtaining a PSD permit for the units prior to restart, under the:
Louisiana P5D program.

LDEQ submitted a proposed title V permit to EPA Region VI
for review on November 16, 1998. The permit went out for public
comment on November 25, 1998. Public commenters requested a
public hearing. Notice of a public hearing was published on
January 16, 1999. A public hearing was held by LDEQ on February
18, 1999. The public comment period ended April 20, 1999. EPA’s
45-day review period expired on December 31, 1998. On February
9, 1999, Citizens for Clean Air & Water filed a timely petition
with EPA pursuant to section 505(b) (2) of the Clean Air Act
requesting that EPA object to issuance of the proposed permit for
the Entergy Monroe plant. As of this date, no final permit has
been issued.

IIXI. ISSUES RAISED BY PETITIONER

Petitioner objects to issuance of the proposed permit on
five grounds: (1) LDEQ failed to subject the Monroe plant to PSD
review; (2) the maximum capacity of the Monroe plant may have
been increased by some unknown method at some time between 1976

¢ Other activities included stack inspections in 1992,
installation of an oil/water separator for the stormwater system
in 1996, and cleaning of the diesel fuel oil tank system in 1956,

5
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and the time of the title V application without being subject to
PSD review or NSPS; (3) the proposed permit fails to incorporate
enforceable one-hour maximum emission rate limitations for sulfur
dioxide and other criteria pollutants; (4) the proposed permit
includes apparent annual emissions increases that suggest PSD
review should be conducted for the sulfur dioxide emissions: and
{5) sufficient information has not been provided in Entergy'’'s
permit application to ensure compliance with RCRA disposal

requirements.’

In addition, the Petitioner requests the following: (1) that
EPA issue an information request letter to Entergy and the City
of Monroe under section 114 of the Act, requiring them to
disclose all matters raised by this petition:; and (2) that EPA
conduct an on-site inspection of the Monroe plant to determine
whether PSD and NSPS have been triggered.

Items (1), (3) and (4) are either addressed in the PSD
applicability analysis or rendered moot by EPA’s conclusion that
the proposed title V permit must be revised to ensure compliance
with applicable PSD requirements. Section V addresses Item (2);
Section VI addresses Item (5). In response to Petitioner’s
request for an inspection, on May 17, 1399, EPA conducted an
inspection of the Monroe plant to verify the activities being
conducted at the plant and to confirm that the plant is not
operating. Finally, in response to Petitioner’s request that EPA
issue an information request letter, EPA believes it has
sufficient information to respond to the Petition and that there
is no need at this time for such a letter.

IV, PSD APPLICABILITY ANALYSIS

The following sections describe EPA’s analytical tests for
determining PSD applicability and apply these tests to the
proposed restart of the Monroe plant. EPA concludes that the
proposed restart of the Monroe plant should be subject to PSD
reguirements and thus, that the title V permit does not assure
compliance with the applicable PSD requirements set forth in the
Louisiana SIP. The analysis in this Order, however, does not

' These objections were also raised during the public
hearing and in correspondence to LDEQ and Region VI from Mr.
Alexander J. Sagady, Environmental Consultant, on behalf of CCAW,
dated February 18, 1929. Accordingly, Petitioner has met her
obligation to base the petition on objections to the permit
raised with reasonable specificity during the public comment
period.
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purport to dictate the specific PSD permit terms that the State
should adopt in revising the title V permit.

"A. Analytical Approach

Part C of title I of the Clean Air Act establishes the
statutory framework for protecting public health and welfare from
adverse effects of air pollution, notwithstanding attainment and
maintenance of all NAAQS. Congress specified that the PSD
program is intended to:

{1) “insure that economic growth will occur in a manner
consistent with the preservation of existing clean air
resources”; and

(2) “assure that any decision to permit increased air
pollution . . . is made only after careful evaluation of all
the consequences of such a decision and after adequate
procedural opportunities for informed public participation
in the decisionmaking process.”

CAA § 160.

To accomplish these purposes, the Act relies primarily on a
permitting program as the mechanism for reviewing proposals to
increase air pollution in areas meeting the NAAQS. The Act
generally requires PSD permits prior to construction and/or
operation of new major stationary sources and major modifications
to stationary sources in areas designated attainment or
unclassified for the pollutants to be emitted by the sources.
See CAA §§ 165(a) and 169(2)(C). ™Modification” is defined to
include, “any physical change in, or change in the method of
operation of, a stationary source which increases the amount of
any air pollutant emitted by such source or which results in the
emission of any air pollutant not previously emitted.” CAA
§ 111 (a) (4). By regulation, EPA has limited the facially broad
sweep of the PSD provisions to only "major” modifications. 40
CFR § 51.166(i); see also L.A.C. 33:T1IT.509(I).

As described in the following sections, reactivation of
facilities that have been in an extended condition of inoperation
may trigger PSD requirements as “construction” of either a new
major stationary source or a major modification of an existing
stationary source. Where facilities are reactivated after having
been permanently shutdown, operation of the facility will be
treated as operation of a pew source. Alternatively, shutdown
and subsequent reactivation of a long-dormant facility may
trigger PSD review by qualifying as a major modification. This
section describes EPA’s approach for analyzing whether restart of
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a facility triggers PSD review as: (1) a new major source under
EPA’s Reactivation Policy; (2) a major modification by virtue of
a physical change resulting in a significant net emissions
increase; or (3) a major modification by virtue of a change in
the method of operation resulting in a significant net increase
in emissions.®?

1. Restart Treated as New Source —— EPA’s Reactivation
Policy

EPA has a well-established policy that reactivation of a
permanently shutdown facility will be treated as operation of a
new source for purposes of PSD review.® The key determination to
be made under this policy is whether the facility to be
reactivated was “permanently shutdown.’” In general, EPA has
explained that whether or not a shutdown should be treated as
permanent depends on the intention of the owner or operator at
the time of shutdown based on all facts and circumstances.
Shutdowns of more than two years, or that have resulted in the
removal of the source from the State’s emissions inventory, are
presumed to be permanent. 1In such cases it is up to the facility
owner or operator to rebut the presumption.

To determine the intent of the owner or operator, EPA has

® Whether a source is subject to preconstruction review as
a new source or as a major modification may be significant in
particular cases for determining the appropriate analysis of
control technology options and other P5D requirements. For
example, analysis of control technology for major modifications
might consider the age or configuration of the source where
review for new sources might not. Likewise, analysis of
alternatives for new sources might consider alternative locations
where the same analysis for major modifications might not.

* See Memo from Edward E. Reich, Director, Div. of
Stationary Source Enforcement, to Stephen A. Dvorkin, Chief,
General Enforcement Branch, Region II (Sept. &, 1978); Memo from
Edward E. Reich, Director, Stationary Source Enforcement Div., to
William K. Sawyer, General Enforcement Branch, Region II (Aug. 8,
1980); Memo from John 5. Seitz, Director, Stationary Source
Compliance Div., OAQPS, to David P. Howekamp, Director, Rir Mgt.
Div., Region IX (May 27, 1987); Letter from David P. Howekamp,
Director, Air Mgt. Div., Region IX, to Robert T. Connery, Holland
& Hart (Nov. 6, 1987); Memo from John B. Rasnic, Director,
Stationary Source Compliance Div., ORQPS, to Douglas M. Skie,
Director, Air Programs Branch (Nov. 9, 1991).

8
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examined factors such as the amount of time the facility has been
out of operation, the reason for the shutdown, statements by the
owner or operator regarding intent, cost and time required to
reactivate the facility, status of permits, and ongoing
maintenance and inspections that have been conducted during
shutdown. No single factor is likely to be conclusive in the
Agency’s assessment of these factors, and the final determination
will often involve a judgment as to whether the owner’s or
operator’s actions at the facility during shutdown support or
refute any express statements regarding the owner’s or operator’s
intentions.!®

While the policy suggests that the key determination is

whether, at the time of shutdown, the owner or operator intended
shutdown to be permanent, in practice, after two years,
statements of original intent are not considered determinative.
Instead, EPA assesses whether the owner or operator has
demonstrated a continuous intent to reopen. To make this
assessment, EPA looks at activities during time of shutdown that
evidence the continuing validity of the original intent not to

permanently shut down,

Thus, to preserve their ability to reopen without a new
source permit, EPA believes owners and operators of shutdown
facilities must continuously demonstrate concrete plans to
restart the facility sometime in the reasonably foreseeable
future. If they cannot make such a demonstration, it suggests
that for at least some period of the shutdown, the shutdown was
intended to be permanent. Once it is found that an owner or
operator has no real plan to restart a particular facility, such
owner or operator cannot overcome this suggestion that the
shutdown was intended to be permanent by later pointing to the

19 see Memo from John S. Seitz, Director, Stationary Source
Compliance Div., OAQPS, to David P. Howekamp, Director, Air Mgt.
Div., Region IX (May 27, 1987) (finding shutdown of Noranda
Lakeshore Mines’ roaster leach plant to be permanent despite
express statements from the facility owners that shutdown was
temporary, and evidence that the plant was maintained during
shutdown); but cf. Memo from John B. Rasnic, Director, Stationary
Source Compliance Div., OBQPS, to Douglas M. Skie, Chief, Air
Programs Branch (Nov. 19, 1991) (finding reactivation of
Watertown Power Plant did not trigger PSD based on the fact that
the statements of intent by the owners were supported by
documentation regarding maintenance of the facility during
shutdown and, as a result, the ability to reactivate the plant

easily).
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most recent efforts to reopen the facility.!
2. Restart as a Major Modification -- Physical Change

In addition to possibly triggering PSD requirements as a new
source, restart of an idle facility may also trigger PSD review
if it meets the definition of a major modification. EPA’s PSD
regulations define “major modification” as “any physical change
in or change in the method of operation of a major stationary
source that would result in a significant net emissions increase
of any pollutant subject to regulation under the Act ” 40 CFR
§ 51.166(b)(2)(i); see also L.A.C. 33:I1II.509(B).

“Physical change” is not defined in the Clean Air Act or in
EPR’'s PSD requlations. Instead, EPA's regulations describe those
activities that are not considered physical changes; most
notably, the regulations exclude routine maintenance, repair and
replacement. Outside these exceptions, the Agency and courts

have interpreted “phy31cal change” broadly. See. e.g.,
» ol 893 F.2d 901, 908 (7*" Cir.

1990) ([noting that “courts con51der1ng the modification
provisions of N5PS5 and PSD have assumed that ‘any physical
change’ means precisely that”).

As a result of this broad statutory definition, most
analysis of whether PSD review is triggered under this provision
will focus on whether the activities at the facility fit within

1 This approach for assessing the intent of the owner or
operator is consistent with the general notion that a company
cannot sit indefinitely on a governmental permission to emit air
pollution without showing some definite intention to use it. See
40 CFR § 52.21(r) {(construction must be commenced within 18
months of receiving a permit); L.A.C. 33:III1.509(R); see also In

re West Suburbasn Recyecling and Energy Center, L.P., PSD Appeal
No. 97-12, slip op. at 8 (EARB, Mar. 10, 1999) {(finding PSD permit
should be denied because “there is no realistic prospect that the
resource recovery facility described in WSREC’S permit
application will be completed”).

12 Net emissions increases are calculated by combining any
increase in actual emissions from a particular physical change or
change in the method of operations, with any increase or decrease
in actual emissions at the source that are contemporaneous with
the particular change and otherwise creditable. 40 CFR
§ 51.166(b)(3):; see also L.A.C. 33:I11.509(B). See infra at
V.A.4.
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one of the regulatory exceptions, in particular the routine
maintenance, repair and replacement exception provided in 40 CER
§ 50.21(b) (2) (iii) (a). To distinguish between physical changes
and work that is routine, “EPA makes case-by-case determinations
by weighing the nature, extent, purpose, freguency, and cost of
the work, as well as other relevant factors, to arrive at a
common-sense finding.” WEPCQ, 693 F.2d at 910 {(quoting Memo from
Don R. Clay, Acting Assistant Admin. for Air and Radiation, to
David A. Kee, Director, Air and Radiation Div., Region V (Sept.
9, 1988)),; see also Letter from David P. Howekamp, Director, Air
Mgt. Div.,, Region IX, to Robert T. Connery, Holland & Hart
{(“Cyprus Casa Grande Letter”) (Nov. 6, 1987) (concluding work
conducted at facility was not routine “when viewed as a whole”).

3. Restart as a Major Modification -- Change in the Method
of Operation

Restart of a long-dormant facility may also be treated as a
major modification subject to PSD review if it represents a
“change in the method of operation of a major stationary source
that would result in a significant net emissions increase of any
pollutant subject to regulation under the Act.” 40 CFR
§ 51.166(b) (2) {(i); see also L.A.C. 33:III.509(B). As with the
term “physical change,” the regulations do not define the meaning
of “change in the method of operation” except by listing those
activities that do not constitute such changes. 40 CFR
§ 51.166(b) (2) (iii); see also L.A.C. 33:II1.509(B). The most
relevant exception for analyzing whether restart of a shutdown
facility might be treated as a change in the method of operation
is 40 CFR § 51.166(b) (2) (iii) (f); see also L.A.C. 33:III1.509(B).
This provision exempts from PSD review ™“[a]ln increase in the
hours of operation or in the production rate, unless such change
would be prohibited under any federally enforceable permit
condition which was established after January 6, 1975, pursuant
to 40 CFR 52.21 or under regulations approved pursuant to 40 CFR
subpart I or 40 CFR 51.166.” 40 CFR § 51.166(b) (2) (iii) (f); see
alsg L.A.C. 33:1I1.509(B).

The purpose of this “increase in hours” exception was to
avoid undue disruption by allowing routine increases in
production during the normal course of business in order to
respond to market conditions. 1In the preamble to the PSD
rulemaking, EPA explained:

While EPA has concluded that as a general rule Congress

intended any significant net increase in such emissions to
undergo PSD or nonattainment review, it is also convinced
that Congress could not have intended a company to have to

11
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get an NSR permit before it could lawfully change hours or
rate of operation. Plainly, such a requirement would
severely and unduly hamper the ability of any company to
take advantage of favorable market conditions.

45 Fed. Reg. 52676, 52704 (Aug. 7, 1980). The court in WEPCO

explained further, “This exclusion . . . was provided to allow
facilities to take advantage of fluctuating market conditions,
not construction or modification.” 893 F,2d at 916 n.1l.

Bnalysis of whether restart of a facility constitutes a mere
increase in the hours of operation or production rate must
consider whether the proposed activity is of the kind intended to
be covered by the provision., Specifically, EPA will look at
whether the proposed change requires enhanced flexibility to
avoid hampering a company’s ability to respond to market
fluctuations. 1In general, reactivation after long periods of
shutdown, though obviously motivated by long~term changes in the
market, is not a response to the same type of market fluctuations
and does not merit the same permitting flexibility envisioned by
the regulations.

Restart of a long-dormant facility also may not be entitled
to coverage under the “increase in hours” exemption if it would
disturb a prior assessment of the environmental impact of the
source. In the preamble for the 1980 PSD rulemaking, after
expressing its belief that Congress intended to allow certain
facilities flexibility to respond to market fluctuations, EPA
explained, “At the same time any change in hours or rate of
operation that would disturb a prior assessment of a source’s
environmental impact should have to undergo scrutiny.” 45 fed.
Rea. 52676, 52704 (Rug. 7, 1980). As a result, EPA will not
exempt increases in the hours of operation in situations where
the increase in hours would be prohibited by a permit condition
or where the increase would “interfere with a state’s efforts in
air quality planning . . . .” Letter from David P. Howekamp,
Director, BRir Mgt. Div., Region IX, to Robert T. Connery, Holland
& Hart (Nov. &, 1987).

In the Cyprus Casa Grande PSD applicability determination,
EPAR concluded that restart of a roaster/leach/acid (“RLA”) plant
after 10 years of shutdown constituted a change in the method of
operation. EPA distinguished restart of the plant from a mere
increase in the hours of operation, explaining that the exemption
was not intended to cover restart of facilities after long
periods of shutdown. The letter explained:

EPA’s original intention to disallow the [increase in hours]

12
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exclusion where it would “disturb a prior assessment of a
source’s environmental impact” leads me to conclude that the
exclusion should not be applied here. This is so because
our present assessment as well as that of the State of
Arizona, is that the RLA plant in its current non-operating
condition has no environmental impact. This is evidenced in
part by the removal of the plant from the state’s emission
inventory and the surrender of operating permits. An
additional factor is the simple physical fact that the RLA
plant has had zero emissions for ten years.

Letter from David P. Howekamp, Director, Air Mgt. Div., Region
IX, to Robert T. Connery, Holland & Hart (Nov. 6, 1987).

4. Restart as a Major Modification -~ Emissions Netting
Baseline

Once restart is found to be involve either a physical change
or a change in the method of operation, the Agency must determine
if the change results in a significant net emissions increase of
a pollutant subject to regulation under the Act. 40 CFR
§ 51.166(b) {2)(i); see also L.A.C, 33:II1I.509(B). The first step
in calculating the net emissions increase is to determine whether
the particular physical or operational change in guestion would
~itself result in a significant increase in “actual emissions.”
See 40 CFR § 51.166(b) {3) (i) (a) and (b) (21); see also L.A.C.
33:II1.509(B}. If so, the second step is to identify and
quantify any other prior increases and decreases in “actual
emissions” that would be "“contemporaneous” with the particular
change and otherwise creditable. See 40 CFR
§ 51.166(b){3)(i)(b); L.A.C. 33:1II1.505(B). The third step is to
total the increase from the particular change with the other
contemporaneous increases and decreases. See 40 CFR
§ 51.166(b) (3){i}{(b); L.A.C. 33:II1.509(B). 1If the total would
exceed zero, then a “net emissions increase” would result from
the change. Whether this net emissions increase of a regulated
pollutant is “significant” is determined in accordance with the
annual tonnage thresholds set forth in 40 CFR § 51.166(b) (23) and
L.A.C. 33:II1.509(B).

The primary issue in calculating the net emissions increase
associated with the restart of a shutdown facility is usually
calculation of the actual emissions increase. To calculate the
actual emissions increase associated with the change, the
emissions from the source after the change is made must be
compared to the “baseline emissions” of the source, which are the
actual emissions of the source as of a “particular date” (i:e.,
immediately prior to the physical or operational change in

13
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. question). The regulations provide, "“In general, actual emission
as of a particular date shall equal the average rate . . . at

which the unit actually emitted the pollutant during a tweo-year

period which precedes the particular date [the date of the

change] and which is representative of normal source operations.”

40 CFR § 51.166(b) (21)(ii); see also L.A.C. 33:1TI1.509(B).

The regulations give EPAR (or the permitting authority)
discretion to set a different period for determining baseline
emissions if such a period is more representative of normal
source operations. 40 CFR § 51.166(b) (21)(ii); see also L.A.C.
33:111.509(B). EPA, however, has applied its discretion narrowly
in assigning representative periods other than the two years
immediately preceding the physical or operational change. One
exception was provided in the preamble to the 1992 “WEPCO
rulemaking.” 57 Fed, Reg. 32314, 32325 (July 21, 1992). There
EPA said that for utilities it would consider as
“representative,” actual emission levels from any two years
within the five years preceding the physical or operational
change.' 1In that same preamble, however, EPA specifically
rejected one commenter’s argument that EPA should consider a two-
year period within the last five years of a plant’s gperation as
the representative period for plants that have been shut down for
more than five years. See 57 Fed. Reg. 32314, 32325 (July 21,
1992).

On more than one occasion, EPA has made clear that in
calculating the net emissions increase for reactivation of long-
dormant sources potentially subject-to P5D, the source is
considered to have zero emissions as its baseline. In both the
Cyprus Casa Grande applicability determination and the Cyprus
Minnesota applicability determination, EPA set the baseline
emissions level at zero for facilities that had been shut down or
idle for 10 years. 3See Letter from David P. Howekamp, Director,
Air Mgt. Div., Region IX, to:-Robert T. Connery, Holland & Hart
(Nov. 6, 19B7); Memo from John Calcagni, Director, Air Quality
Mgt. Div., to David Kee, Director, Air and Radiation Div., Region
V {"Cyprus Minnesota”) ({(Rug. 11, 1992). 1In the Cyprus Minnesota
applicability determination, after noting EPA’s policy
announcement in the WEPCO rulemaking, EPA explained that it has

13 sSee also Memo from John Calcagni, Director, EPA Air
Quality Management Div., to David Kee, Director, Air and
Radiation Div., EPA Region V (Aug. 11, 1992) (noting that
representative period other than previous two years generally
limited to catastrophic occurrences); EPA, Draft New Source

Review workshop Mepual at A.39 (Oct. 1990).
14
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limited flexibility to adjust the “representative period.”

For many reactivations of long-shutdown facilities that fall
within the definition of a physical or operational change, the
only step in calculating “significant net emissions increase”
will be a determination of whether the increase in emissions
resulting from the change is significant under 40 CFR
§ 51.166(b) (23)!* because the baseline for actual emissions will
be zero, and there will be no other emissions increases or
decreases that are contemporaneous with the change.?

¢ For Loulsiana, the thresholds are provided at L.A.C.
33:1I1I.509(B) in the definition of “significant” and are the same
as the federal thresholds relevant here.

13 As discussed above, the PSD regulations provide that the
increase in emissions is determined by subtracting the affected
units’ pre-change “actual emissions” (referred to above as the
“baseline”)} from their post-change “actual emissions.” For units
that have not “begun normal operations,” the regulations
generally provide that actual emissions are egual to the units’
“potential to emit.” 40 CFR § 51.166(b) (21)(iv). EPA interprets
this provision t¢o mean that units which have undertaken a non-
routine physical or operational change have not “begun normal
operations” within the meaning of the PSD regulations, since pre-
change emissions may not be indicative of how the units will be
operated following the non-routine change. See 57 EFed, Reg.
32314, 32326 (amending rules only for certain modifications at
electric utility steam generating units and reserving “begun
normal operations” language for other modifications); 63 Fed,
Reg. 39857, 39859 n.4 (July 24, 1998) (post-change emissions of
unit following non-routine change is potential to emit). In
practice, this provision merely establishes a regulatory
presumption that the units will operate at their maximum design
capacity following the change. Sources can and frequently do
rebut this presumption and avoid PSD applicability. They do so
by agreeing to add pollution controls and/or accepting
operational restrictions in a “minor NSR” permit or similar
instrument that limits their emissions following the change to
levels that are not significantly greater than pre-change actual
emissions. See 40 CFR § 51.166(b) (4).

Since 1992, EPA regulations have allowed states to adopt a
somewhat different approach to determining emissions increases
for electric utility steam generating units. See 40 CFR
§ 51.166(b) (21)(iv), (v). Such units’ post-change emissions may
be established by a source estimating the future emissions of the
unit and submitting to the state information to confirm the

15

Admin. Record/P CB 10-75
Page 0053




Electronic Filing - Received, Clerk's Office, 09/19/2012

1. PSD Applicability Under EPA’s Reactivation Policy

Entergy is proposing to restart three units at its Monroe
plant that have been placed in “extended reserve shutdown” since
July 1, 1988. At the outset, under EPA’s Reactivation Policy,
because these units have been shut down for more than two years,
shutdown of these units is presumed to be permanent. Unless
Entergy provides adequate support to rebut this presumption,
restart of these units will be treated as activation of a new
source subject to PSD. The remainder of this section discusses
whether Entergy has adequately demonstrated that the units were
never intended to be permanently shut down.!¢

Before formally placing the Monroe plant into extended
reserve shutdown, then-owner LP&L prepared an Extended Reserve
Shutdown Plan dated October 27, 1987, which described plans to
maintain the plant in a reserved status to be available when the

accuracy of those estimates. Seg 40 CFR §§ 51.166(b) (21) (v),

{b) (32). However, states and localities are not required to
include these special provisions for electric utility steam
generating units in their PSD programs. See 40 CFR § 51.166(b)
{allowing variations from federal rules when local rules are more
stringent). Louisiana has not adopted the special provisions;
accordingly, Entergy’s post-change emissions will in this case be
determined by its potential to emit, rather than by its
projections of future emissions. In this case, however, even if
Louisiana had adopted the special provisions for utilities, it
would not change the outcome. This is so because Entergy has
projected, and its proposed title V permit reflects, that it will
operate at its full, unrestricted maximum capacity of 8760 hours
per year. See Proposed Operating Permit, Monroe Electric
Generating Plant, at 15 (General Condition III) ({incorporating
projected annual and hourly emissions rates).

' Entergy has submitted its own self-determination on PSD
applicability. Letter from Frank Harbison, Sr. Lead
Environmental Analyst, Entergy, to Larry Devillier, Asst.
Administrator, LDEQ (Jan. 28, 1999). 1In addition, Entergy has
provided various materials regarding maintenance activities, work
needed .to bring the plant back on line, permitting activities,
and ERS decisionmaking. Letter from Gerald G. McGlamery,
Louisiana Enviro. Admin., Entergy, to Hilry Lantz, Air Quality
Div., LDEQ (Feb. 3, 1999); Memo from Entergy to EPA, “Actions
Taken By Entergy At Monroe Generating Station” (w/ attachments).
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demand for electricity increased. This plan included the
installation of dehumidification systems, which were subsequently
installed, to preserve the electric generation units. At the
time of shutdown, at least, it appears that LPs&L did not envision
a permanent shutdown, but rather a temporary shutdown to respond
to market conditions at the time. See Memo from Entergy to EPA,
“Actions Taken By Entergy At Monroe Generating Station.”

During shutdown, LP&L/Entergy continued to conduct minimum
maintenance at the plant. These activities primarily involved
responding to problems with the dehumidification system. Entergy
has provided maintenance records dating back to May 9, 1988
showing maintenance undertaken at the plant each year throughout
the shutdown period and indicating that LP&L/Entergy staff made
multiple inspection or maintenance visits to the facility.

During the period of shutdown, LP&L/Entergy also continued
to pay annual state air gquality maintenance fees. Entergy has
provided receipts for these payments for the period October 7,
1988 through August 18, 1998. On December 14, 1995, Entergy
applied for a title IV Acid Rain permit, which it received
October 23, 1996.

Based on this record it would appear that Entergy did not
intend at the time of shutdown, and has never -intended, to
permanently shut down the Monroe plant. On the other hand, it
appears that Entergy has not, until very recently, had definite
plans to restart these units.

‘The Louisiana Public Service Commission (“LPSC”), in a
review of whether Entergy had properly included ERS facilities,
including the Monroe plant, in its list of “available”
facilities,! found that Entergy had not adequately demonstrated
that these ERS facilities would be returned to service. LPSC,
Order No. U-020925-G (Nov. 18, 1998). Specifically, LPSC found
that Entergy had not analyzed the costs of returning the ERS
units to service, could not give a time frame for returning any

17 The dispute before the LPSC centered around a tariff
agreement between Entergy companies whereby each company had to
identify its available capacity and pay or receive compensation
according to whether it produced power below or in excess of its
listed available capacity. LPSC. Order No. U-020925 at 8-10.
The agreement defined a unit as “available” if it was under the
control of the system operator, was down for maintenance, or was
in extended reserve shutdown with the intent of returning the
unit to service at a future date. 1Id. at 10. ‘
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of the units to service beyond saying that they would be needed
some time in the next 10 years, and had not made any efforts to
confirm that they would be needed in the next 10 years. LPSC
concluded that the fees resulting from Entergy's inclusion of the
capacity of these ERS facilities could not be justified because
Entergy had not made efforts to reach a decision "based on
consideration of current and future resource needs, the projected
length of time the unit would be in ERS status, the projected
cost of maintaining such unit, and the projected cost of
returning the unit to service.”

The record before the EPA includes significant
circumstantial evidence suggesting that Entergy has never
intended the shutdown of the Monroe plant to be permanent.
Despite this evidence, however, EPA continues to have serious
doubts as to whether Entergy truly intended during much of the
ll-year shutdown to expect to use the Monroe plant in the
foreseeable future.!® Because restart of the plant more clearly
triggers PSD as a major modification inveolving a change in the
method of operation, EPA does not need to make a final conclusion
regarding Entergy’s regulatory status under the Reactivation
Policy at this time.

2. Physical Changes Triggering PSD

As described previously, changes at a facility may be
treated as a major modification subject to PSD review in one of
two ways -- changes involving a physical change of the source and
changes involving a change in the method of operation at the
source. Entergy has submitted a description of the work, and
associated costs, being conducted in order to restart the three
units at the Monroe plant. The total projected cost is
approximately $5.3 million. Of that, Entergy states that Sl.4
million will be spent. on capital improvements. These include
replacement of PCB-contaminated transformers, replacement of
controls using mercury, and installation of continuous emissions
monitoring equipment. The remaining work includes inspection and

1" The disparity between the company’s efforts to maintain
the plant to avoid the appearance of permanent shutdown, and its
failure to adequately demonstrate to the LPSC its plans to use
the plant in the future, highlight one of the weaknesses of EPA's
Reactivation Policy in determining the appropriate regulatory
treatment of the restart of facilities after a lengthy shutdown.
As a result, I have directed my staff to reevaluate EPA’s
Reactivation Policy to determine if steps can be taken to clarify
the circumstances under which restart of a long-dormant source
should be subject to new source review as a new source.
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cleaning of equipment, some minor repairs of valves and piping,
and replacement of auxiliary equipment such as batteries and lab

equipment.

Analysis of whether these changes trigger PSD applicability
must consider whether, “as a whole,” the changes are exempt as
routine maintenance, repair and replacement. See 40 CFR
§ 51.166(b) (2) (iii); L.A.C. 33:1III.509(B). 1In our review of the
proposed reactivation of the Cyprus Casa Grande RLA plant EPA
explained:

Although the [contractor’s] report notes the good condition
of the acid plant and characterizes some of the needed work
as “minor” or “moderate,” viewed as a whole, the minimum
necessary rehabilitation effort is extensive, involving
replacement of key pieces of equipment . . . and substantial
time and cost [ {four months and §9205,000)]. 1In an operating
plant some of the individual items of the planned
rehabilitation, e.g. painting, if performed regularly as
part of a standard maintenance procedure while the plant was
functioning or in full working order, could be considered
routine. Here, however, this and other numerous items of
repair, as well as replacement and installation of new
eguipment, are needed in order for the RLA plant to begin
operation. The fact that the plant requires four months of
extensive rehabilitation work despite the adequate
maintenance Noranda claims to have undertaken during the
shutdown underscores the non-routine nature of the physical
change that will occur at the plant.

Letter from David P. Howekamp, Director, Air Mgt. Div., Region
IX, to Robert T. Connery, Holland & Hart (Nov. &, 1987).

While the activities necessary to restart the Monroe plant
might, collectively, appear to be part of a large, non-routine
effort, EPA is not, at this time, making a finding as to whether
this effort amounts to a physical change of the source. Because
restart of the plant most clearly amounts to a change in the
method of operation, as described below, EPA need not reach a
final conclusion on whether such concentrated efforts without
repair or replacement of key pieces of eguipment or key
components should be considered routine.!®

1 It is worth noting that while the Cyprus rehabilitation
effort included replacement of key pieces of equipment, the
rationale for our conclusion in Cyprus Casa Grande turned on the
non-routine collection of activities, and not on whether
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3. Change in the Method of Operation of the Monroe Plant

For the last eleven years the Monroe plant has been
inoperative. To operate the plant now after such a long shutdown
constitutes a change in the method of operation within the
meaning of the PSD regulations. The mere fact that the plant is
changing from a lengthy “non-operational” and “unmanned”
condition,® to one in which the plant is fully operational, fits
the common sense meaning of a “change in the method of
operation.”

The proposed changes in the operation of the plant do not
qualify as exempt increases in either the hours of operation or
the rate of production, see 40 CFR § 51.166(b)(2) (iii) (f), and
L.A.C. 33:III.509(B), because they are not the type of changes
intended to be covered by the regulatory exemption. As discussed
above, the purpose of the "increase in hours” exception was to
provide flexibility to allow sources to adjust their operations
to take advantage of currently favorable or changing market
conditions without requiring a PSD permit. Restart of the Monroe
plant neither calls for the same type of permitting flexibility
nor can be considered a response to the kind of short-term, real-
time market fluctuations envisioned by EPA in adopting the
exemption.

This is not a situation where the sources’s ability to plan
ahead for permitting is constrained by the need for quick
responses to short-term changes in the market. 1In its own
analysis of PSD applicability, Entergy notes that unlike normal
work outages where overtime is required to get the plants
operational again, repairs at thé Monroe plant will be conducted
using “straight time” because “there will be no need to have the
units available for dispatch in a short time frame.” Memo from
Mark G. Adams, Entergy to Myra Costello, Entergy (Aug. 3, 1998).
Further, unlike the situations envisioned by the exemption,
restart of a long-dormant facility involves permits for more than

individual activities were themselves routine or non-routine.

% In a 1994 letter to LDEQ, Entergy states that as a
result of placing the plant in ERS status in 1988, “{the] plant
is non-operational and unmanned.” Letter from Entergy to Cheryl
LeJeune, Office of Water Resources, LDEQ (July 18, 1994}.
Entergy also noted that, "It has not generated electricity for
six years and has not operated on a routine basis since 1981.”"
Letter from Entergy to Jayne Fontenot, Chief, Permits Issuance
Section, EPA, Region VI (July 18, 1994}.
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just air releases. Entergy has budgeted over $175,000 to obtain
all of the necessary permits including & new water discharge
permit to reflect the change from inoperation. Where a facility
requires numerous permits to once again operate, PSD permit
review is no longer the solitary hindrance that the exemption was

designed to avoid.

EPA also believes the decision to operate after eleven years
of shutdown, while certainly motivated by changes in the
marketplace, is not the kind of quick decision to respond to
guick market fluctuations that EPA intended to allow without the
burden of the PSD permitting process. In the WEPCO rulemaking,
EPA discussed its view of the time period in which one would
expect to see the effect of market fluctuations for the utility

sector:?

By presumably allowing a utility to use any 2 consecutive
years within the past 5, the rule better takes into
consideration that electricity demand and resultant utility
operations fluctuate in response to various factors such as
annual variability in climatic or economic conditions that
affect demand, or changes at other plants in the utility
system that affect the dispatch of a particular plant. By
expanding a baseline for a utility to any consecutive 2 in
the last 5 years, these types of fluctuations in operations
can be more realistically considered, with the result being
a presumptive baseline more closely representatlve of normal

source operatlon .

57 Fed. Reg. 32314, 32325 (July 21, 1992). The eleven-year
shutdown of the Monroe plant is well beyond the period in which
one would expect to see changes in operation in response to the
kind of market fluctuations addressed by the “increase in hours”
exception. The decision to restart the plant after such a long
period is a more fundamental change in the way the company has
done and plans to do business. Entergy’s decision to restart the
Monroe plant looks less like a guick decision to take advantage
of market conditions at an already-operational plant and more
like a decision to begin operation of a source that has not
previously participated in the market.

EPA has also made clear that the “increase in hours”

2! EPA’s comments were made in the context of describing
the representative period for determining baseline emissions from
utilities, but the analysis of what constitutes normal operations
.is equally relevant to the discussion here.
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exemption is not available where it would “disturb a prior
assessment of a source’s environmental impact.” For the last
eleven years, the State has carried the Monroe plant in its
emissions inventory with zero actual emissions. From all
accounts, the State has treated the plant as having no
environmental impact. Restart of the plant would disturb this
assessment and is not, therefore, entitled to the “increase in

hours exemption.”

The State’s assessment of the plant’s environmental impact
is further demonstrated by the State’s submittal for the Ozone
Transport Assessment Group (“OTAG”) modeling effort to assess
interstate NOx transport contributions to ozone nonattainment in
downwind States. In late 1995, 37 States including Louisiana,
provided their emissions inventories to EPA for modeling and
analysis, Fifteen of those 37 States (including Louisiana)
claimed that actual emissions from sources in their State had no
impact on downwind ozone nonattainment. In 1995, the Monroe
plant was included in the State’s emissions inventory and was
still included in that inventory as having zero emissions when
the ultimate transport analysis was concluded in 1997, OTAG used
this inventory data to project emissions contributions and
nonattainment problems throughout the 37-5tate region through
2007. During this modeled period, emissions from the Monroe
plant were assumed to be 2ero. Based in large part upon OTAG’S
modeling results, EPA declined to require Louisiana to revise its
SIP as part of the recent “NOx SIP Call.”? EPA concluded that
the weight of evidence did not support a finding that Louisiana
made a significant contribution to downwind nonattainment. See,
62 Fed. Reg. 60318, 60340 (Nov. 7, 1997), 63 Fed. Reg, 57356,
57398 (Oct. 27, 1998).%

2 The Court of Appeals for the D.C. Circuit has stayed the
SIP Call pending further order by the court. ichi
v. EPA, No. 98-1427 (D.C. Cir. Order filed May 25, 1999).

3 EPA conducted subsequent modeling efforts to evaluate
the costs and air quality impacts asscciated with the proposed
NOx SIP Call contrels. This modeling did not rely on state
inventory data. Instead, -the approach looked at Energy
Information Administration data regarding available power plants,
and projected emissions based on future demand and likely order
of dispatch (considering factors such as the plant’s age and fuel
type). This approach predicted future NOx emissions from Unit 12
of the Monroe plant of 148 tons per year. This amount of
emissions corresponds tg approximately 550 hours of full-load
operation per year at Unit 12. Such minimal operations do not
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EPA believes restart of the Monroe plant will constitute a
change in the method of operation that is not otherwise exempted
by the PSD regulations. The only possible exemption, the
“increase in hours” exemption, simply was not intended to cover
this kind of change. As a result, EPA must next consider whether
the change in the method of operation will result in a
significant net emissions increase, thereby triggering PSD
applicability as a major modification.

q, Calculating Net Emissions Increase

Restart of the Monroe plant will result in emissions of NOx,
S02, CO, PM10 and VOC. As discussed previously, the emissions
baseline for long-dormant sources such as the Monroe plant are
generally considered to be zero. EPA believes the zero emissions
baseline is representative of normal source operations at the
Monroe plant, which has had no emissions for the last eleven

years.

The following table lists the significance levels, sge 40
CFR § 51.166(b) (23) (i) and L.A.C., 33:III.509(B), in tons per year
for each of the pollutants that could be emitted upon restart of
the Monroe plant. 1In addition, the table lists Entergy’s
potential to emit (assuming full-time operation, as is reflected
in the proposed operating permit) for these same pollutants. The
potential to emit is assumed to be the source's “actual

emissions” following the change in the method of operation. See

note 16, supra.

POLLUTANT SIGNIFICANCE LEVEL (TPY) POCTENTIAL TO EMIT (TPY)
NOx 40 4,972.65
502 40 679.84
co 100 j6l.65
PM10 15 32.46
voC 40 12.74

With the exception of VOC,

restart of the Monroe plant will

result in a significant emissions increase over its current zero
emissions baseline for each of the listed pollutants.

The regulations define the contemporaneous period as ex-

alter EPA’'s conclusions.

the other units at the plant.
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tending back five years from the physical or operational change.
No changes in emissions at the Monroe plant have been made during
last 5 years because it has been shut down during this entire
period. As a result there have been no increases or decreases in
emissions that are contemporaneous with the change. See 40 CFR

§ 51.166(b) (3)(ii); L.A.C. 33:II1.509{B). Therefore, the net
emissions increases from start-up of the Monroe plant would be
approximately those stated in the chart above. Hence, EPA agrees
with Petitioner that the title V permit for the Monroe plant
should be revised to assure compliance with the Louisiana SIP PSD
requirements because start-uvp of the plant would be subject to
PSD as a major modification under the Clean Air Act, 40 CFR

§ 51.166, and L.A.C. 33:I1I.509(B).

V. SPS A ICABILITY

Petitioner claims that the maximum capacity of the affected
facilities at the Monroe plant may have been increased by some
unknown method at some time between 1976 and the time of the
title V application without being subject to NSPS review.
Petitioner points to differences in reported emission capacities
that suggest a modification has occurred at the Monroe plant. 1In
the April 27, 1976 compliance report from the City of Monroe to
the Louisiana Air Control Commission, the total capacity of the
Monroe plant was reported as 1365 MMBtu/hr. 1In the September 18,
1996 title V permit application, however, Entergy reports the
Monroe plant’s capacity as 1961 MMBtu/hr. W®While EPA believes
that Entergy has adequately explained this discrepancy in
reported capacities (see below), EPA nonetheless evaluates in
this section whether the changes to the Monroe plant might
otherwise pe subject to NSPS,.

Section 111 of the Clean Air Act requires EPA to adopt
standards of performance for stationary sources constructed or
modified after the date the standards are proposed. CAA
§§ 111(a) {2), (3) and {(b)(1l); see also 40 CFR § 60.1.%" Unlike
the PSD program, reactivation of long-dormant facilities is not
considered construction of a new source. See Memo from Edward E.
Reich, Dir., Div. Of Stationary Source Enf., to Sandra S.
Gardebring, Dir., Region V Enf. Div. (Oct. 30, 1980).
Installation of Units 10, 11 and 12 occurred prior to adoption of

' Louisiana has adopted the federal NSPS regulations by
reference. See L.A.C. 33:III.3003(A). For purposes of this
section, only the federal regulations are cited.
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maximum heat input values and appeared to be less than those
stated in the permit application. Entergy’s explanation appears
to be confirmed by reference to specification sheets for the
boilers. Because the manufacturer’s specification sheets for the
boilers reflect the same heat input values as represented in the
permit application, EPAR concludes that, standing alone, the
differences in the reported emissions capacities, do not
demonstrate a change in the emissions capacity of the affected

facilities.

NSPS may also be triggered, irrespective of changes in
emission capacities, if the changes to the affected facility
amount to reconstruction of the facility. 40 CFR § €0.15(b). A
facility is considered to be reconstructed when the represented
fixed capital costs of new replacement components to reactivate
the facility exceed 50% of the fixed capital costs required to
construct a comparable new facility. 40 CER § 60.1S5(b). Here,
Entergy has projected the total cost (capital and 0O&M) to restart
all affected facilities at the Monrce plant will be approximately
$5.3 million. Entergy estimates approximately $1.4 million of
these costs will be capital expenditures. Of these capital
expenditures, it appears that at least half relate to replacement
of PCB-containing transformers and thus do not relate to changes
to the affected facilities. Given the small capital costs
associated with reactivation of the affected facilities, it does
not appear that the restart activities at the Monroe plant would
trigger NSPS based upon a reconstruction analysis.

VI. R AL REQUI

Entergy’s permit application contains reference to two
different procedures to remove iron oxide and copper from the
boilers. One procedure involves using up to 30,000 pounds of
ethylenediaminetetraacetic acid (“"EDTA”). Spent boiler cleaning
solutions containing this chemical and scavenged metals are
injected into the boiler for combustion. The Petitioner claims
that Entergy’s permit application does not contain sufficient
information concerning the analysis of typical spent boilerxr
cleaning solutions nor citation to any regulatory provision that
would exempt boiler cleaning solutions from RCRA disposal
regulations. The Petitioner further asserts that if the spent
boiler cleaning solutions exhibit RCRA hazardous waste
characteristics, disposal would be prohibited unless the facility
obtains a RCRA permit, became regulated under EPA's Boiler and
Industrial Furnace regulations, or otherwise demonstrated that
the spent boiler cleaning solution complied with EPA’s
“comparable fuels” specification.
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To justify exercise of an objection by EPA to a title V
permit pursuant to section 505(b) (2) of the Act, the Petitioner
must demonstrate that the permit is not in compliance with the
requirements of the Clean Air Act, including the requirements of
the Louisiana SIP. RCRA requirements are not applicable
requirements of the Act. See 40 CFR § 70.2. Therefore, this
issue cannot be addressed as part of the petition process.
However, the emissions themselves would be regulated under
Louisiana’s Air Quality regulations and federal/state hazardous

waste reguirements.

Under Louisiana Air Permit General Condition XVII, Entergy
must submit any small emissions (generally less than 5 tpy in
total) resulting from routine operations that are predictable,
expected, periodic, and quantifiable to the Louisiana Air Quality
Division for approval as authorized emissions. If the emissions
are considered non-routine, Entergy must apply for a variance
under L.A.C. 33.III.917. Thus, the emissions from the combustion
of the spent boiler cleaning solutions are regulated under
Louisiana’s air quality regulations. In addition, if the spent
boiler cleaning solution were to exhibit RCRA hazardous waste
characteristics, Entergy would be required to comply with all
applicable federal and state hazardous waste management
requirements.

VII. CONCLUSION

For the reasons set forth above, I find that the proposed
title V permit fails to assure compliance with applicable PSD
requirements set forth in the Louisiana SIP. As a result, I
partially grant the February 9, 1999 petition requesting that the
Agency object to the proposed Entergy permit, and I hereby object
to issuance of the proposed Entergy Permit. I deny the remainder
of the February 9, 1999 petition. Pursuant to section 505(b) of
the Act and 40 CFR § 70.8(d), LDEQ shall not issue the permit
unless it is revised in accordance with this Order.

Date:
Carol M. Browner
Administrator
27
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all NSPS regulations.® Thus, to determine NSPS applicability

for restart of the Monroe plant, EPA need only consider whether
the affected facilities have been modified or reconstructed. See
40 CFR §§ 60.14 and 60.15.

A "“modification” for purposes of NSPS applicability is
defined as:

[A)ny physical change in, or change in the method of
operation of, an existing facility which increases the
amount of any air pollutant (to which a standard
applies) emitted into the atmosphere by that facility
or which results in the emission of any air pollutant
(to which a standaxd applies) into the atmosphere not
previously emitted.

40 CFR § 60.1. As with PSD, the analysis of whether an activity
constitutes a modification is a two-part test. The first step --
identifying a physical or operation change -- is similar to the
first step for finding a PSD modification. The second step of
the NSPS analysis -- finding an emissions increase -- differs
from the emission netting step of PSD.

To find an increase in emissions, EPA compares the hourly
emissions capacity of an affected facility before and after the
change. See 40 CFR § 60.14; see also WEPCQ, 893 F.2d at 913,
The changes at the Monroe plant do not appear to be of the type
that would increase the hourly emissions capacity of the affected
facilities. As described above, the major work being performed
at the Monroe plant appears to involve upgrading certain
controls, replacing PCB-containing transformers and some repairs
and maintenance of the boilers and associated auxiliary
eguipment. Based on the information currently before it, EPA
believes the affected facilities could operate at the projected
capacities with or without the changes that have occurred at the
source. If, after further investigation, EPA finds that changes
to the facility in fact will increase the emissions capacity of
the affected facilities, EPA will revisit the question of NSPS
applicability.

In response to Petitioner’s claims that reported emissions
capacities had increased, Entergy explained that values derived
from fuel consumption in 1975 were erroneously reported as

25 The first NSPS for fossil-fuel-fired steam generators
applied to sources for which construction was commenced after
August 17, 1971. 40 CFR, Part 60, subpart D.
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CHICAGO COKE COMPANY, INC.

omcn 16807 souT) nnx AVENUE, SOUTH HOLLAND, IL 60473
»_IPHONE; (773) TB5-6000 .
. T OFAX: (708)1»1055

! s '_."

May 3, 2004 |
VIA HAND DE "’Ii'Y

Mr. Dona]dE.Sutton ey ,;”"-" :.“. Vo ie
Manager, Aercrm:ts‘Section"“ FRLAAL L
1llinois Environmental Protection- Agency

1021 North Grand Avenuc East. .~ .
Post Office Box 19276 . ..
Springfield, I]lmoxs 62794-9276

""" ‘ .- RECEIVED

RE: Fo]low—up to Construcnon ‘Permit Apphcauon

-'.5

for Chicago Coke Company .
Souree ID No; 031600 AMC - MAY 03 2004
C IBA. - DAPC - SPFLD
Dear Mr. Sutton: . .

L _.."r" LRI ORD R

This Iener is wnnm to fol]ow 'p OB our meetmg of April 26 2004, wherein wo discussed
the Illinois Envirotmental Protecnon Agency’s (“llinois EPA™) questions and concems
regarding the construction permit apphcatxon that was filed for thé PROven System. The Illinols
EPA Initially denied the construction permit application, due to the expiration of the Illinois
EPA's review penod gnd your staff appammly being unaware that our consultants had issued an

cxicnsion of that review. peno:l on.our behah' ..

LA AN

As we dnscussed at the meeung, 1t is unfortunate that the permit denial was issued, for
several reasons. Firsk we havé alwsys béen ready to provide any information needed by Illinois
EPA to process the permit zpplication. In fact, we meét with some of your staff members as early
as last Fall to discuss,this project and.did not receive any, indication that llinois EPA had any
questions aboul this ptO]ect until Ja.nuary Wc, in tum, provided additional information in
Fcbruary to answer those: quesuons ’I'hen, again, we did not bave any indication of further
concerns on your staff's pan untl Just bcforc the! pcnnn dema] was jssued in late April. As you
wi)] see from the enc]osed documemabon, evcn the issues that have Just now been raised
regarding the permit apphcanon are easxly answered. Unfortumte]y, the Illinois EPA’s denial of
our permit appbcahcn has thrust this entire project into jeopardy. As we discussed at our
Theeting, a transaction was schediled to closé last Thursday with a company that would resume
operations at this facility. The trapsacuon was postponed, due solely to the concerns raised by
the Nlinois EPA"s denial of. lhe pemm application. We only have a few days lcft to save this
transaction and this facmty : .

R N O
T . A Ao
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Therefore, 1 would agmn ask ﬁmt you aonsxder t.he mfonnatmn in this submittal to
supplement the construction penmt apphcauon that was pre\nously filed, for which we granted
an extension of the Lllinois EPA’s réview period: If you decide not w proceed in that fashion; I
request that this submittal be decmed a reapplication, incorporating all of the information in the
previous construction petmn apphcanon "Again, ] cannot overstate how xmportam it is that you
act upon this subrmml wuhm ihe next few days. .

The discussion below answers thc concerns raised in the Illinois EPA’s permit denial.
Several machments are included to pnmdc addmonal mformahon and documemntxon of the
points made in. th:s lctter e

ORMA'I‘ION DESCRIBING THE COKE I’LANT

- This nem requests 8 descnp’tmn of the prmcxpal pleces of eqmpme.nt ‘at the coke plant,
including the coke nven battery, coa] preparanon, coke quenchmg and handling, and coke
byproduct recovery famhty Details regarding this equipment arc found in the facility’s Clean
Air Act Pemmit Program ("CAAPP") .permit application and CAAPP permit. We have included,

-as Attachment 1, some information ‘from the CAAPP permit application regarding these units.
First, we have included a’ pmcess flow diagram for the coke plant, Wthh depicts the items of
equipment referenced by Dlmozs BPA cht, Attachment | contains proaess descriptions for the
coke oven battery, mcludmg ‘coal: chargmg, coke pushing and coke quenching. The various
methods of crission tontrol during these processes.are also discussed. The process description
also contains information- regmme byproducts plant, utilities and matenial handlmg
operations. Finally, Atachment |: mciudes a hsung of ull of the sngmf' cant émission units and
control eqmpmcnt at the facxhty' AR

0. PLANT SHUT DOWN ‘AND MAINTENAN CE FOR RESTART

Illinois EPA Has requested mformatlon regardmg the acuvntxes pnor to shutdown, -
including draining eqmpmt:m d:sconnecung equipment, sealing or covenng equipment, and
other protective measures to prevent physica) deterioration of equipment, with en explanation of
the significance of these activitigs related t6 future opexabxhty of the plant. First, some
background is in order to dmcnbc how and why the shutdown occurred, The facility and site
were previously owned nnd opexated by LTV Steel, Inc. ("LTV") LTV filed for Chapter 11
bankrupicy in December 2000i%: As ajesultofithis filing; LTV's assets, including the coke
facility, were controllad by 1.he bankruptcy court An asset protechon plan was approved to idle

" Affdavit of William L..West, Avachihenc2, 2 parograph 2. -
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* and sell LTV’s facﬂmes mcludmg the mc at :ssue As part of this plan, the facility was to be
placed in hot-idle modes ‘ - ' s '

In Decembu- 2001 1.he sub_)ec'l coke facility- dlsconhnuad coke produchon and was put
into hot-idle mode. ; We- hayz mcluded, as Attachment 5, the narrative portion of the facility’s
plan for the hot-idle mode; which was prépated for the facxhty by Thyssen Krupp Encoke in

- November of 1999." This plao describes the extensive measures that were taken to purposely idle
the plmt in such & way that would nunmnze the effort and costs assoclafed with restart of the

facility.’

IUinois EPA has requcsted mformanon rcga.nimg the activitics undcmkeu to maintain
equipment in anticlpation for future operation. After the hot-idle - plan was jnstituted, the facility
maintained documentation that the hot-idle plan was being followed properly. A sample of this
documentation js included as Attachmcm 6. The first document in Attachment 6 is a checksheet
for the coke oven battcxy "*I’lus chccksheet was requued to be oompleted on every shif, i.e.,

" three times per day The checksheet lists the activities o be conducted, such as exercising
ccrtain pieces of eqmpme.m, or momtomg readmgs on certain piezes of equipment. The

checksheet also lists.the personnel thpt oonducted the sctivities and their indication tbat the

activitics were completed .The second documenl in Attachment 6 is g’ weckly report
summarizing all of the docum:manon in the checksheets for the prior week. As you can see, the
documentation monitored activities conducted not only with the coke oven batiery, but also with
the dbyprodugts planl uulmes and matanal handling: The entirety of these records is
voluminous, spa.nmng thc cnure penod of thc h0t -idle modc .

As the time pcnod for sa]e of the property stretched out, the faclllty was placed into cold
idle-mode an February 5, 2002 Attachmem 7-contains a list of activities that were undertaken
for the cold shutdown of thé: ookc oven-batiery, unhbes, byproducts plant, material handling, and
other general items. Attachment 7 nlsn contams the procedure that was followed for the cold
shutdown of the coke oven bancry The facﬂny, a]ong with URS and Clcan Harbors, carefully

",.l"‘-"'n . o
st e PV

? Affdavit ¢ of- Wllham{, ‘Wes: A'mchmcml 3t pamgraph3

} Afﬁna\m of Wllham L. Wesl, Amnhmcnt 2 at pa.rag'aph 4; Afﬁdmt of Michael A Gratson, Attachment 3, at
pmgraphZ ':,5’.' PR e

* Affidavit of Kenh G: Nay, Attachment 4 al paragraph 2.,

$ Affidavit of WllhamL Wm Amichmtntz at pam.graphS Affidavit of Mlchaelﬂ Gfusun Anschment 3, at
paragraph 5. AT N )

¢ Affidavit of Keith G. Nay, Anaéhmen't 4, ‘at_pa.ragraph 2.
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cleaned almost 200 tanks, vcssels heat exchangers apd sumps, along wnh associated piping and |

Jines, pads and contamme'nt areas,, g T

Thyssen Krupp Encoke (“TKE") condm:ted an mspecuon of the facnlny in May of 2003.

_ (See discussion.at page 7. as wcll) Thc purpose of the inspection was to determine the condition
of the ﬁmhty with: respect fo resutning long-tcrm operations. ‘A report'of this inspection, with
respect to the tasks-needed for the coke oven battery, is included as Artachment 8. Page 2 of this
report states that the pldnt was’ proPm'ly “mothballed™ when it was idled ahd “extensive effort

. was made to protect the structure; equipment and the piping.” The report also stated on page 2
that “except for the reﬁactory, a majonty .of the rest of the facility can be refurbished and
reused.” This report ‘docuinents that the faclhty followed the éold-idle procedures and did
everything it could to mamtmn thefacxhty’s ab:.lny for, resumed operation.

. The mspecnon n:port notes on page 5 thal the cold shutdown of the coke oven battery

. requires replacement of the, refractory inthe coke oven.. Tcrminauon of namu'a! gas 10 the coke

facun? was a bankmptcy trustee dec:swn prec1p1tated by the desire to comcrve natural gas

costs.” This type of répair and startup isireferred to in the mdustry as g  padup rebuild.’ The

- other portions of the facxhty w:l) :equ)re onJy minimal repa:rs and m;mtenance to resume
operations. " D e e .

K t ’

IIIMEEHOR_R.EST_AR.I

Tllinois EPA has rcquestcd mformatxon mgardmg the mtent of LTV and sucecssor owners

regarding the permanency of the fwﬁtyshutdown and any plans to reopen the facility. First, the
facility would neverhave gonc through.the exiensive hot-idie Jprocedures had it inteanded to
pemmncnlly cease operallons I‘)ﬁnnn{g the hot-ndle mode, the coke oven battery was maintained
at 2 minimum temperature,.using nat\ual £as, 10 prevent contraction, of the refractory materials
end facilitate prompt coke. production‘gnce the facility was sold.!’ The facility spent significant
resources conducling the shxft-by-shxﬁ actmtu:s that were documemcd in the checksheets, as
well a3 the weekly rcports summannng the same, examples of which are contained in
Attachment 6. These steps'were devc]thed as part of specific idling plans prepared for the
facility. 'Ihcsc aotions wou]d on.\y b° needed 1f the plnm wcre mtcnded 10 be restarted.  The

; . .r..[ s ce
? Affidavit o[Mmbacl A. Gfatscm, Attathmcm& al parngraph S Aiﬁdavﬂ nf Ken.hG Nay, Auachment 4, at
parogruph2. SR O

! Affidavit-of M:chuel A Gratson, Anachmcnl 3 at paragraph 6

Afﬁdavn or KenhG Nny Amr.hmcmﬂ atpmg-apha

e * Affidavit of K:hh G: may l\mchmch at pnlagrnph 3

" Affidavit of M)chaelA Gmrson MtachmemS ztparagraphd
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" commitmentof time, eﬂon and money to follow these pmcedunes demonsu'ates the intent of the

~ - facility to be restarted at'some t.\mc in the l‘uture.

, The Illmms EPA Bureau of Au was nouﬁed of the hot-ldlc mode, by LTV, ina: ‘Jetter
dated January 11, 2062. A copy-of that letter is included as Attachment 9. LTV notified the
~ Metropolitan Water Retlamation'District of Greatar Chicago ("MWRDGC") of the hot-idle
" status in & letter dated Decmnberzs 2001, which is included in Attachment 10. LTV’s letter
'+ stated that it intended that-operationis woulcl restart no earlier than-March of 2002, MWRDGC"s
' ‘response aoknowledgmg LTV's letter is also included in Attachment 10. These communicetions

‘ clearly demonstrate an mlmt to keep the facxlxty viable for ﬁ:mre opmuons

The faclhty also.expendqd g,reat effon m mcthodJcally conductmg t.he cold shutdown
procedures.  if there were.noiptent to restan the facility, the equipment would not have been
handled as it was i an cﬁ‘ortfto preserve if for-future use. For exaraple, televant portions of the
. cold shutdown work were perform:d with liigh-pressure water, in lieu of torches, so that the
equipment would not be damaged and could be readily used when operations resumad." Tbe
facility could have dernohshcd thc cqulpmcnt and sold itor rtmoved it for disposal. However,
the facility went to great engths to preserve the eqmpme.m for fumre operauons

-

* No demohtmn of any bmld.mgs or process faclhtles that are needed for resumed

. operations has been conducted Thcrcforc ‘all necessary eqmpment remains in place for use
when operations resumne. Tn; fact ‘containers of certain materials needed to operstc equipment
remam on-site for use and are properly stored on spill-containment pallets in the drum storage
shed." In addition, j'uu timé-security has been Tmaintained ai'the facility, along with a full-tJme
clectrica]” supemsor 10 conunuously mspect “and mamtam systems throughout the plant
Further, the facility ha.s mamtamed wmtenzmg sctivities. These activities include freeze
protection on the potahlc watarp ump station, through the use-of e]ectnc heaters, as well as
draining of al] water hgxes infacilities, thhout heat. - All of these'gctions show that all possible
efforts werc underiaken o' al]ow the fac:hty 10 resume 0pemnons in the future w1th the minimal
amount ofactlvlty neccssary AR

" Affidavit of Keith G. T\'ay Anachmem 4 ar paragmph Z Affidavit.of Mlchael A Gratson, Attachment 3, at
paragroph 5. T :

”Affldavltofl(th Nay, Mmchmenm at paragxaph 2. Lo

.....

» Afﬁdnvnorxmh G. Nny, Arcathmcm 4 m paragmph 4. '. e

1 Affidavit of Wllhzm L Wm, Amu:hmem 2, pamg;uoh 6.
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- On June 27, 2002, LTV apphed to MWRDGC for rcncwa] of its Dlscharge Authorization
("DA"’) This request is included as Attachment ) 1. ‘This request notes that cold-idle activitics
were stil] being conducted Punh:rmore the facility wis requesting that d.tscharge limits be
maintained for fuil opemuon of the-plant. Also included in Attachment 11 is MWRDGC’s
issuance of the DA renewal, dated September 4, 2002, wherein MWRDGC acknowledged the
facility’s intent to resume full-scale operations. These communications demonstrate aclear
intent to preserve the )‘.'acd ny $ ablhty o resume opcrauon

s [

REILEN .
- N . ~

: . The factlity also mamtmnad its CAAPP permﬂ LTV pa:d the mual permit fee until the
time that the facility was sold.”. On.April 3,2002, LTV notified llinois EPA that it was

pu:sumg the sale of the fnmhty LTV stated, however, that it "mtend.s t0.preserve the ful)

opersting fexibility contamed m the exxstmg Title V permit.”; ‘According to a recommendation

fcom Jim Ross, LTV ﬁlcd a'minor madxﬁcatwn apphcanon for its CAAPP permit, to reduce the:

permit fee penchng sa]e of the facxhty Acopy. of this submiittal is included as Attachment 12.

Importantly, the letter accompanymg the request stated as follows 3

LTV also undmsmas thal such a redurmon of the fec howcvcr. does ot pro}ubn
itora subsequent owner from resuming operetions under permits which remain in
- effect so Jong 2 an additional‘air emission fee, corresponding to the increase in
emissions from the resutned operauons is paid. Further in this connection, it is
LTV Steel's understandmg ‘that operations ray be sreswned, upon the payment of
whatcver emission fee i s rcqu:red 'without triggering régulations related to now
source review of the prevention of :ngmﬁcam deterioration. Stated otherwise, it is
LTV Steel’s Lmderstandmg lhal m Lbe evenl operatlons are resumed, tbe currently

LTV SteeJ submxts ﬂ'us fee raductmn requst lJased on the’ understnndmgs set forth
in the preceding paragraph which, in turn; are based on information provided by
Mz. Ross during telephone ¢onversations with Mr. Rich Zavoda of LTV Steel on
March 26 and Apsil 2, 2002, In the event IL EPA, in considering LTV Steel’s
request for s fec reduction, determiries that LTV Steel's understandings are
incorrect, LTV Sleel asks that it 'be mfon'ned of that detemunanon $0 that it may
withdraw its request ifit wxshes .

This submitta, demonslratcs LTV Stee] s clear mlent lo presarw: - the full permitted
capacity of its opcrnncm: The submxttal furthcr shows LTV Steel's agreement with Lilinois EPA
that the terporary feduction in permit fee would not affect the facility’s ability to resume full
operations, without implications of New Sourcc Review. .

1
-~

" Affidavit of William L. West, Arachment 2, at paragraph 7.
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On December 30"2002. the faclht wa.s 'sald fo. Calumet Transfer Company, LLC

(“Calumet Transfer);": Chicago-Coke Companyi - (“Chicago Coke™) 1s designaied 10

* operate the facility on Calumet Transfer's behalf, . Chicago.Coke 1mmedmtely began plans 0
restart the facility and add a separate t.rans-loadmg operatiop at the site.® These plans included
developing ﬁnancmg, negonahng t2x packages, developing local pohncal and community
support, preparing apphcauons for bdemg and environmental pemmits, and determining facility
meintepance and repair needs - While Chmago Coke always intended to resume full operations
at the facility, and could have done 50 wnhout a pad-up rebuild, it deemed the cold-idle condition

‘an opportun¢ umc to conduct niintepance and repair activities comme.m with its intent for Jong- .
terro operations. Chicago Coke retained TKE to conduct an mspect:on of the famhty for the
Speclﬁc pmgose of détermining the condition of the facility with respect 1o resuming long-term
operations.~ A report of this, mspect|on, couducted in May, 2003 is mcluded as Attachment 8.

On July 14, 2003 Illmms EPA Jssued a leﬂer 1o C}ucago Coke stntmg that the facility’s
CAAPP penmt had been changcd to mﬂcct the, change in OWDersth 10 Chicago Coke. This
Jetter is included as Atiachment: 14. On Ot:tober 17,2003, Chicago Coke formally notified the
Tllinois EPA 'that it. mtended to réstart the coke plunt and ﬁled the current construction permit
apphcat:on Chicago Coke contmued t0'pay the annual penit fee As part of its restart plans,
in early April, 2003, Chlcago Cokc purchascd ‘al‘additional axpensc the facility's allotment
trading umts (“ATUs") for putposes of the messxon Rcducbon Marketmg System (“ERMS™
program. * Chicago Coke would not have pirchased the facility’s ERMS ATUs unless it
* intended to resume full'c oPe.raucms &l t'he plant. Further, LTV could have sold the ERMS ATUs
before the sale of the facxhty LTV would Yiave'had no use for the ERMS ATUs if the facility
“was permanently shut down:' The’ fact that TV did not sell-the ERMS ‘ATUs or VOM emission
reduction credits, even under ‘the pressure to ‘generate r rcvcnuc dunng thc bankruptcy proceeding,

1s but nnother dcmonstral:on ol' mtent to rcstar! 1he fac:hty

" AfFidavit of Sion A. Bccmterbocr. Ana:hmcm I3 st parngraph J.

¥ Affidavit of SlmonA. Bccnulcrbocr Mtachmzm I3 atparagmpb 3.
B Affidavit of Snmon A Beemtcrhocr. Attachmont 13 atparagraph 4. - :

3 Affidavit of Simen A. Becmsxcr’oocr, Anachmcnt 13 at pmyaph 4, ,
- B Afﬁdnvu of SlrnonA Becmsterbo:r Anachmenz 13 atpmgraph §:
v Aﬂidavu of Slmon A Beemstabor.r, Auachmcm 13 u paragraph 5..':' .

M A ffidavit ofSnmon A B:cmslerbner Attachmml IJ a psmzraph 6. w

¥ Affidavit of Wllllm L. West, Artuhmc:lr2 al paragraph T Amdavn of Simon A Bczmsl:rbner. Attachment 13,
a paragraph 6. ) L . i
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" On January 10, 200: LTV not:ﬁed llhnoxs EPA that 1he facxlxty was sold to Calumet .
Transfer and submiticd thexrequuad docmeniztlon for transfer of the NPDES permit. This letter
is included in Attachmeit-15; “On-Decetitber 15,2003, Chicago Coke applied to MWRDGC for
a determination that restart'of the facility, and réplacement of the refractory in the coke oven,
would still quahfyihe famhty as an exxstmg'soumc for purposes of the federal pretreatment
regulations. “This request i ls1nclu3cd in Attachment 1 5. - The application contains a detailed
discussion of the facility; as Well’as the activities that would be conducted to resume operations.

' In particular, Table 2-ificludes the-actions:needed for the coke oven biattery and Table 3 includes’
the actions needed for the’ byproduct plant. MWRDGC issved its determination, that the facility
would be considered an existing source, on Febmary 9 2004 'I'lns determmnnon isalso - -
included in Attachmcnt 15 d :

lllinois EPA has ;equestold xnfonnanon on the act:vmcs that wﬂl be ncedod 1o restart the

plant. As stated above? Tables 2 and 3 of the apphcatxonm Attachmem 15 contain an
Iterization of the actxvmes that were mmally detenmned 10 be needed 10 restart the coke oven
battery and the byproducts plant Exaluatxons and minof modifications to the activities are
ongoing and are subject 10 cont:racma] negoumxons Costs assocmtcd with these actwmes and
installation of the PROvcn Systcm. are es’amated at $88MM
- l e,

IV. FACILITY RESTART AND. PADUP REBUILD DO NOT REQUIRE
' PERMITTINGASA A NEW SOURCE OR A MODIFICATION :

The followmg dxscusswn supports the oonclus:on that the Chxcago Coke cold-idled coke
battery is an existing, sOurce and that the padup rebuild, as proposed by Chicago Coke, does not
constitutc a new source ra ma)or modxﬁcauon requlnng a construcuon pemm and evajuation of
New Source Revxew B » :

The cleaxest gmdance pcrtmmng to t}ns xssue can be found n thc dcﬁmhons themselves
for the applicable National’ ‘Emission’ Standards’ for Hazardous Air Pollutants (“NESHAP"} for
Coke Oven Batterics. “40 C.F.R” Part’ 63 Subpans L'and CCCCC. Tlds NESHAP defines a

- “cold-idle coke oven buttery as “an isting coke oven battery that bas-been shut-down, but is
not d:smantled ul 40 C F R § 63 30) (Emphasns addzd ) Further “padup rcbm]d" is defincd as:
a coke oven’ bam:ry thal isa complelc rcconstmcuon of.an e)ustmg coke oven
battery on the same site and pad s without an increase in, the design capacity of the
coke plant as of" November 15; -1990, and the capacity of any coke oven battery
subjeet to a constrisction perm it on Novembex 15, 1990, which commenced
operation-before Qctober27,1993.. The Admiinistrator may determine that a
project is a padup rebm]d 1f it: effcctwc]y constitutes a replacement of the battery -
above the pad even n.f som porhon of thc bnckwork above the pad 15 retained.

* Affidavit of KenhG 'Nay AnachmenM, 1t pamg;aphs .': .
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40CFR.§63301 T .

As stated on page 'y of theTKE Report in Attachmcnt 8 the pad up rebuild will occur on
the existing deck slab.- While the current plans are to slightly change the specifications of the
rebuilt ooke oven: bancxy. as! compared 10 the existing battery, neither the battery footprint, the
coal throughput; or the’ amoum of cokc 16 'be produced will change. Thus, under these
regulgtions, Chicago Coke's ﬁacxhty would be considered an existing facility &s the regulation
spevifically applies existing facility reqmrements to cold-idle coke ovan batteries and padup
rebuild. This regulation’; is npphcablc ‘specifically to coke gperations and was written by
regulators who appreciate the issues associated with coke - operations. USEPA, in writing this
regulation, had & clear choice. between regulatmg these types of sources as e:xlshng Or new
facilities and chose to both deﬁne and regulana them as e:ustmg fzcihues

USEPA has a’ wcll—estabhshed pphcy regardmg restart of faclhucs that dates back to
1978. According to that pohcy, reaotgvauon of 'pcrmanently shuldown Facxhty is treated as a
new source for purposes of Prevem:on_ of Sigriificant Deterioration (“PSD") review. September

- 6, 1978, Memo from D:rcctor of the: D;vxswn of Stationary Source Enforccment to Stephen A.
Dvorkin. USEPA proylde.d in relevant parl as follows ' C

A source, wh:ch f-md been shut down, wou]d be a new source for PSD purposes
upon reopening if the, shutdovm -was permanem. Converselv it would not be a

new sourct if the- shu:down v@ not p_srmanen Whether a shmgoggg was

permanent dggcnds ggon i the lgtc.mxon of the owner or operator at the time of the
shutdown as determined from all the facts end circumstances, including the cause

of the shutdown and _ﬂ:c handlmg of the shuldown 'by the State

September 6, 1978, Mcmo from Dm:ctor of thc D:vxs\on of Stanonaty Source Enforcement to
Stephen A, Dvorkm (Emphasxs addzd) a : -

Over the years USE.PA has res!ate& thls same posmon and developcd & set of factors to
use when makmg & dctenmnauon as, lp wht:n g sou.rce was “permancntly shutdown " Inan

L ~.; A ‘;~u.

¥ Nlinois EPA bas requested mfom:nnon as‘to cornphanoe wnh the M ACT rule for cok: oven pushing, quenchmg

and battery stacks et 40 C.F R, Part 63, Subpan CCCCC: This pew. standard was Issued in 200} and was nel in

cHect at the time of the shuldown Chlcago Coks: submmad its jnitia) notification of applicability to this rule. The

» complmnc: dcmomv.ranon ‘date for znexisting. facility is not required unil 2006, However, the levels of actusl

. emissions prior tg |dlmg are dp:alcd 16 mcet the new regulatory Jevels. Work practice standards 10 minimize

. emissions have been in place prior to the jdling:of th plant and will continue aRzr the restant at the degree requlred

; by the regulation, lllmols EPA has nlso raqusned ‘infonmation as to whether the coke oven bacery would constitute
an exisung bauery or anew rcconm-u:led baﬂary for] purposes of Subpan CCCCC. According to the fule, an
affected existing source is'a soutte which commenced construction or reconstuction before July 3, 2001. The coke
plant was constructed before July 3;-2001, so- ‘t is &n existing source. Furthermore, according 1o the other applicable
NESHAP standard, Subpurt L, pad- up;rc\.ﬂ:ans aredefined as existing facilities. .
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Qctober 9, 1979 leﬂer from-the Regwn VlI Ch.xcf Axr Suppon Branch 10 Shall Engmeenng and -

* Associates, USEPA clanﬁes that the’ mtex-pretahon of temporary and pernanent shutdown is

based on PSD regulauops xelated to.the-definition of tcmporary emissions and the use of

creditable offsets.. This dmcussnon "estabhsh[ed] EPA policy that temporary emissions and

temporary shutdowns' a:rb cons1derzd 1o be of two-year duration or less.” The USEPA Jetter also
+"goes on to 53y | “the owner ‘or operator may rebut the presumphon of perma.nenl shutdown by

demonstrating that the source Was pever infended to be & pexmanent shutdown. This could

-include such t}ungs B8 proeedures which were taken to maintain the source in operating .

condmon, mnumnmng an eriissions ‘inventory ip the state’ inventory file, or actively pursuing the

repair or reconstruction of the source.”’ Also’ makmg the same pojuts is the guidance "Order

. Partially Granting and Pama}}y Denymg Peti tion for Ob_)ecuon 10 Permit, In the Matter of

Monroe Electric Generating Plant, Ef mergy Lomsmm, Inc Proposed Operalmg Permit, Petition

No. 6-99-2 (USEPA 1999) : : L o

-'. .
,'-

In general, USEPA consxders lhe ownerlopemwrs mtennon gt the time of shutdown
based on all facts and. mrcurnstance; To determme the intent of the ownerIOperator USEPA

considers:

n',-...

. ]nlent of owner te :estan and reason for the shutdown, .o
Staitus of operating pen'ml, . L
Status of emissions:m. state: mventones -emission credus and allowances;

. Time frame, between idle and restart; el
. 'Ougomg mmnlenance and mspechcms dunng shutdown
. "Whether dxsmamlmg ha.s occmred,
Type of modlﬁcatton made durmg start-up 1f any, aud
Cos’s esSocmcd ith the rcsl.art acuvmas e

1. lntent to Reslart and Reason for the Shutdown

As dcmonstrated above t:was: LIV‘s intent.at the nme of and during the shutdown, and
it has always been. Chxcago Coke's intent; 10 restart operations al the coke plant. The facility
would ncver have gone lhrough the: extensive hot-idle procedures "had it intended to permanently
cease operauons The f'amhry spent’ 51gnxﬁcant resources conducting the slnﬁ-by-shlft activities
that were documented it the ehocksheets as wel| as the weekly reports summarizing the same,
examples of which aré conlamed in Attachment 6. These steps were developed as part of
specific idling plans prepared for lhe facmty 'Dn:sc actions would only be needed if the plam

#See bot-idle procedures ar, Atlaehmem s; Aﬂidmt of Wullmm L West, Amchmcm 2, at paragraph 5; Affidavit of
Michael A; G«auorr AnachmemS at para.g,mph 3 )

°|--,-..\‘
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were intended to'be. resmﬁcd. Thc comnﬁu‘ﬂm of mne effon and moncy to follow these .
.procedures dcmonstrates thc mtent of the facﬂny to be restarted ai some: nme in the future.

LTV was forccd by an omsxde mﬂmmce to place the plant in co]d-ldle mode due to its
pending bankruptcy. .It was in LTV’s interest, howcver. 1o preserve the value of its assets by
taking stcps to ensure the plant could'be efﬁmemly restarted and thus it took appropriate steps to
do so. The facility- cxpcnded great effortin method:cal]y condm:tmg the cold shutdown
procedures.’ .15 there were po. mtcnt 1o restart the facility, the equipment would not have been
hendled &S it was in an,effort to preserve it for future use. The facility could have demolished the -
equipment and sold it orrcmoved it for. deposal How:vcr, the facmty went to great lengths to

- preserve the eqmpment for future opemhons

Also, BS §tated abqve, upon acqmsmon, Ch:cago Coke unmadlaldy began plans to restant
the facility. This effoﬂ inc} Juded the. commussioning of the TKE # mvestigation and report
(included as Anac}unent 8) ouihmng the activmes that would be needed to restart the facility"
(See also Attachment : 15) BothITV and Ch:cago Coke have been d:hgcm in communicating
with the entities mgulatmg tl}Je fnclhty, ma.mtammg pemmits ‘and submlttmg Aappropriate fees and

- reports. (See Attachmcntq 9, !D 1 1 112,14, IS and 16.) This signal$ a clear intent to restart the
* facility, whose.cold-idle status was destmed not by, the intent of the owncrs/nperators of thz
facility, but by a bankruptcy proceedmg

2. Status of Currcm Operat_:_gLPcrmm I

USEPA nlso cOl’lSld:l’S tbc slatus ‘of currcnt opcratmg pemms in delzrmmmg whether a
shutdown is pcrmanent of tzmpom:y As, demonstrated above and in Attachments 9, 10, 11, 12,
14 and 15, LTV and Ch:cago Coke have contmually sought to preserve the fac:hty s CAAPP
permit and MWRDGC stcharge ‘Authiorization.” Neijther Chicago Coke, nor LTV bofore it, has
requested that the pcnmls be discontinued;- These permits have been in full force and effect
during the hot-idle mode, coldzidle: .mode’ and the facility’s currenf plans for restart. As shown in
Anachmems 11-and” 15 MWRDGC rccogmzed the f.acxhty s intent to restan at foll operation and
the CAAPP ] penmt fec waé reduced dunng the termof the cold-idle status, LTV made u clear in
the reduction requast at Atumhment 12 that tbe reduction was premised on the understanding that
whan the facility would resumé opcrauons “full permitted capacity, without applicability of New
Source Review, would: apply with payment of the full pf:mut fee, and Chlcago Coke has
indicated its mtcnt w pay tbe full perrmt fces ' . A .«,

lllmoxs EPA has n:quested mformanon regardmg reports and nouﬂcauons required under
the Clean Air Act for oPerahon of 1he fac)llty Cova letiers for tbe following submittals are
included as Aﬂachmem 16 : . : L. )

"Afﬁdawlofl(th Nay Attm:hmenM atparag‘raphZ Afﬁda\nt ofMu:haelA Grauun, Attachment 3, at
paragroph 5. S I
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.. Annual emxssmn rr.port for 2003
. Annual comphance cemﬂcanon for 2003;

. Armual seasonzl ERMS xcpon for 2003; and

.. ~»Imtml nonﬁcanon of applxcabxllty for NESHAP

-,

, LTV and Chscago Coke have been dxhgem in fi lmg all required reports, notifications,
-cestifications and payment of penmt fees during the hot-idle mode and cold-idle mode. If
Winojs EPA. would,like to.review additignal reports from that time period, the reports can be
found in the Dlinois. EPA s file or reports may be, retrieved from company files on request.
" Clearly, the facility has mmntamed_lts pemms and fulﬁllad its obligations for submittals under
those pmxts RO _». .

3 - Status of Emusmns m State Emnssmns Inventon'. Emissmn Credits and
Allowanccs PRI : :

T e

Third, USEPA also looks at the status of current emissions inventory emission credits and

* allowances. As part ofi its Testart, plans;’ Chu:ago Coke purchased, at additional expense, the
facjlity’s ATUs for purposcs of the, ERMS program Chjcago Cokc would not have purchased
the facility’s ERMS ATUs’ unless u xmended 15 resurue full operahons at the plant. Further,

- LTV could hnve Sold ‘the ERMS ATUs before the sale of the facxhty LTV would have had no
usc for the ERMS ATUs if the fac)hty was permanently shut down “The fam that LTV did not
sell the ERMS ATUs or VOM érhission ‘rediiction credits, even under thé pressure to generste
revenue during the bankruptcy proceeding, is but another demonstration of intent to restart the
facility. It is also out understandmgtha; the potential emissions from the facility are still
incorporated into the sma ¢missions inventory and have never been, nor were they planned to
be, removed during the uﬂe status of the' facility. -

) 4."' Tnme mee Between Id]e nf O_perﬁaom' ;nd Restart

As mentioned abovc USEPA ths typlcally presumcd abscnt cwdencc 10 the contrary
from the facxhty, that a shutdown Is- pcm:anent if it lasts more lhan two years. The Chicago
Coke coking operations were placed in hot- idie mode in December 2001 add cold-idle mode in
February 2002. Thus. the: fzc:hiy was shut down iess than two years 1o the time of our restant
notification (October 17 2003) '

» Affidavit of Wnllmml. Wesl, Aua:hmemz al paragxnph? Afﬁuavn uf Slmon ‘AL Bremslerho:r Attachment 13,
at parggraph 6. . . <

.‘
' RS
[ AT s
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[linois EPA has requestcd information a5 to why the fecility shutdown should not be
considered to be permanent when it extended past March 612002 or 2004, The March 2002
date hes no special significance, other than a reference LTV made to MWRDGC as 1o its
expectations regarding hot-idle siatus (See Attachment 10). Howevcr. the intervening decision
facility’s expectations as o' the timeliné for restart. - As to the March 2004 date, again, the
federal guidance provndes a presumphon of permanent shutdown aflzr two years; however,
evidence to the commry like that contamed hcrcm, may be used to rebut and/or overcome the
presumption. - . .

lllmons EPA has asked for furthzr mformauon about the unpact of the cessation of natural
gas firing to the coke oven battery. It i$ trye that the reason that the refractory now must be
Jargely replaced is that the fzatural 8as. was no longer nllowed to be fired to the cokc oven battery.
However, the damage to thc bnckwork was not unusual for this type of operanon ! As shown
by the MACT rule dxscuss;an above, pad-up. rebuxlds are normal ahd negessary procedures for
coke oven batieries, chenhcless. -1he: famhty 100k great care to minimize this consequence
through the hot-xd]mg and cold-xdhng proccdmcs outlined in Anachmcnts Sand 7. ;

Further, as shown by thc ca:eful documentaucm of lhe faCIllf)' in Attachment 6 and the
- TKE study in 2003 (Attachmc:m 8), the facility was largely successful in maintaining its
* operability during the ldlmg process. Tage.2 of this report states that the plant was properly
“mothballed” when it was )dled and “axtemwe effort was made to protect the structure,
equipment and the pi pmg 'I"he report also stated on page 2 that “except for the refractory, a
majority of the rest of the facxhty tan be 'refurbxshed and reused.”’ This report documents that
the facility- followed ‘the. cold-idle prooedures and chd everythmg it cou]d to maintain the
facility's ability- fof n:sumed operation. ‘The extetisive actions taken by the facility in the idling
process would not have occun'ed but for the plant s mtem for restarung operations.

: Aswe dlscussed ar our meetmg ]ast wcek, ope.ranons could be resumed at the facility
without a pad-up rcbm]d ‘However; ths*type of startup would be based on repairs that would not
be consistent with Iong-tcrm plans to Operate the facility. Long-le.nn maintenance costs would
be increased by such an approach.and additional production interruptions would have to occur to
re-repair the ovens over lime: Consequem]), the most efficient approach 1s to commence the
pad-up rebuild now. We Toic, b0wever that'if the famlxty dxd cboose to coramence operations
without & pad-up rebuild at. ﬂus t;mc the fzcxhty -could resume operations with comparatively
minimal effort and.expense, which :wou]d presumably allay Tllinois- EPA’s concerns about the
permitting 1mphcat10ns of: the overall restart ‘effort. ' It seems inappropriate to discourage the
implementation of means to insiire the most effi ciept operation of a facility, both from a
produchon and an envirorirneiital standpomt The timing of actual restart operations depend
upon issuance by Ulmoas EPA of the consimcuon pcnmt for the PROven Systcm. But for the

¥ Affidavit of Keith G. Nay, Annchmeul4 al parngnph]
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Hllinois EPA's recent request for mformauon regardmg restart acnwucs we oould have already
started restart acuvmes e Py C s

A Lo N
‘_,,.., Al W e o ws

5 Ongomg Mamteganca and Insnecnog Dungg Shutdow

Aﬁcr the hot-;dlc plan was msumtcﬂ, the famhty mam‘tmned documentatlon that the hot-
idle plan was being followed’ ‘propetly. Asamiplé of this dpcumentation is included a5
Atuachment 6, which includes a samplc checksheet for the coke pvep battery. This checksheet |
was required 10 be comp]etad on gvery’ ‘shiff, i.e;, thrée times per day: The'checksheet lists the
activities to be c.onducted §uch as éxercising ccrtam pieces of equipment, ‘or monitoring readings
on certain pncccs ‘of eqmpmm The checksheet also lists the personnel that conducted the
activities apd their indication thiat me actwmes were completed: The second document in
Attachment 6 is a weekly report summarizing all of the documentation in the checksheets for the

. prior week. The documentation monitoréd activities conducied not only with the coke oven '
battery, but also wnh the byproducts plang uulmes and mateml bandlmg

Amchmenl 7 contams a lxst of acbvmes that were undertaken for, the cold shutdown of
the coke oven battery; uhlmes, byproducts plmt, material bandling, gnd other general items.
Attachment-7 also conla.\ns ‘the procedure thai was followed “for the oold, shutdown of the coke
oven battery. The facxhty, along with URS and Clean Harbors, carefully cleaned almost 200
tanks, vessels, heat exchmgers ancl sumps along wﬂh u:somated piping and lines, pads and
comalnmem arm 32 et B :

TKE conducted an' msPeclu.m of the fac:lxty in Muy of 2003 ‘The purpose of the
inspection was to detemune Ihe condmon of the facility with respect to resuming long-term
operauons A eport 0 of this mspecnon, w1th Tespect to t‘ne tasks needed for the coke oven
battery, is included as‘Attachme.nt 87 This’ mport ‘documents that the facility followed the cold-
idle procedures : and dxd cvcnnhmg n could to mamla.m the facxhty’s nbxhty for resumed
oparation. “ oL .

Full-time ﬁ&G\l’ﬂf}' has been maxmamed at the facxlny, nlong wxlh a fuJI nme electrical
supervisor to commuously msPect ‘and mamta:.n systers thmughout the plam. Further, the
facility has mamtmned vnntenzmg autwmes Tlacsc activities include freeze protection on the
potable water pump station, thxough tlie use, of eleotric heaters, as well as draiping of all water
lincs in facilities withiout heat Accordm gly; both LTV and Chicago, Coke have acted dx]xgently
to maintain and i mSpcct Ihc faczllry wu.h u v:ew t.owa:d resumed operatnon -

v g q.'.’

¥ Affidavit of Michat) A Gmuon Attachme.m 3, nt parag;aph 5 Afﬁdavn of Kc:th G.'Nay, Artachment 4, et
paragraph 2. .

,\..-

# Affidavit of W:lhamL West. Anzchmr:ntZ al pmgmph 6.IA[ﬁda\uof Kcn.hG Nay Anachment 4, st
paragraph 4. e

™ Affidavit of William LWcsx,Anachmematpamgraphﬁ o .
R - _'”»"v L i “Admin. Record/PCB 10-75
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" 6. Whetber D:smnn tlmg Ens Dtmged
&-':-“';i,__‘u .:!' - {-‘ ut N
‘No demolition of any bualdmgw o, process facﬂmes that wxll be used in resumed
operations has been conducted ’I‘herefore a!l necassary equxpme.nt rem:uns m p]ace for use
when opcrat:ons resumc et e

7. !ge of Modxﬁeahou Madc Dunug Stariug, if Auz. |

.1t has always: been the. m‘te.nt m pestart the facility at the samc cépacity as cxmad prior to
idling. As stated on page-3, of the  TKE Report in Attachment 8, the pad-up rebuild will be
conducted on the exxstmg deck slob. : While the current plans are to slightly change the
specifications of the. rebu;]t coke qven battery, as compared to the existing battery, neither the
battery footprint; the" coal throughput’ or, the amoum of coke to be produced will change.

We note that in July Bf 2003.-1JSEP.A 1ssucd Py detennmauon to Illinois EPA regarding
the PPG Industnes g]ass manufzctunng facility in Mount Zion, Illinois. A copy of this
determination is incfuded as Attachment 17. In that dstermination, USEPA concluded that
rebricking the glass fumacc would not be subject w PSD. USEPA stated that replacing the
refractory brick would riot resul? i’ i ‘efiissions mcren.se ‘either for annual or short-term
emissions, due to there bamg no change i the footprint or capacity of the fumace. The same
principle applies here a5 well as. thére-will be o, changc to furnace footpnnt OF capacity.
Therefore, replace.rnent of the refmctory bnck does not tngger New Source Review
apphcablhty T . :

ll]mots EPA ha.s requested mformat:on addressmg the anuua.l capacn'y of the plant with
respect to any potential, incredse mcapacny a8 compared to historicel capacity in 1980. Current
operanonal and produ:non Iumts of 2800. tons, of coal charged 10. the cokc ovens per day are
included in the facility's CAAPP penmt ‘at Condmon 7.1.5(c). Chicago Coke has no inteption
of changing .or exceedmg t]us llmn % Agam, as stated in the precedmg paragraph, the pad-up
rebuild will consntute the same coke oven baﬁery as has always e*ustcd at the facility.

Potential em:ssmns ﬁom the coke oven battery are. dctm]ed in thc mstam construction
permit application at- Exhzbn 220-C;: Batte:y Process Emission Informatxon These potential
emissions, and the correspondmg throughputs are not-restricted by any applicable regulation
(cxcept as specifically rioted for-PM and: PM 10 ‘emiissions from the underfire stack). The

» Affidavil of Keith G- 'Nn)' Adm:hm:m 4 at paragraph 2 Amdavn of Mlchael A Gralson Attachment 3, ar
pevagraph 5. . R .

% Affidavit of Siroon A, Bei:_ms_:_'c_r_bbér. ,Ag}gcm_ng‘g: 13, o paragraph 7. -
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potanual emissions a.nd com:spondlng mroughpuxs are consistent wn.h the emissions represented
in thé facility’s.1980censtruction permit. “Therefore, the pad-up rebuild and the restart of the

- facility will result i in no mcrease m capacny of the facnlny,rparhcularly as compared to historical

capacity in 1980.

Illinois EPA has requested mfommnon addressing the change in emissions that would
' BCCOmpany the reslan of the faclhty As discussed above, there will be no change in the
maximum t.hxqughput of the coke oven' ‘battery aﬁ::r the. pad-up rebuild. There will be no change
in potential to emit (“PTE“) There wnll ‘also be no change to the potential or actual point source

- emissions rates, enher in pounds f emissions per hour, or ton of oozl processed The same

emission factors sed pnor to idling will be used afu:r the Testait. Actual fugitive emissions are
likely to decrease as is usual for a pad-up rebuild.® The subject permit application for the
PROven System, althoughexpectéd-to further. reduce the emissions from the coke oven battery,
did not evan request additional reductions of allowable emissions. It is also our understanding
that al} current and fumre apphcable reqmrements can be met with or vmhout the PROven
System. :

Accordmgly, 1he pmposed rcstart of coke 0peratsons w11| not meet the deﬁmhon of a
major modification to r.he exssung opcrahon The repair and maintenance activities reqmn:d for
the pad-up rebuild w11] Dot increase productxon or Jead 10 a significant net increase in emissjons.
In fact, em:ss:ons from the coke batteries ‘Wwill rermain unchnngcd. Throughputs through the coke
batterics will remain the same as bcforc the facility was put into cold-idle, and as originally
perrnitted in the 1980 construchon permxl nnd the CAAPP ' permit. No modification to the
cuwzent CAAPP pemut produchon or emission limits i is required or requesled Upon renewal,
the CAAPP wil moorporate new]y apphca'bic requircments, e.g. MACT standards, which will
change some ‘emission-related conditions. ‘However, none of these changes will be the result of
a physical modification or change ifi the method of operation. Accordingly, as with the PPG
determination, lhe wmemplated achvmes at the Eamhty w:ll not xmphcate New Source Review,

Chicago Coke, scekmg tn estabhsh o new tmnsloadmg matenal handlmg operations
area at the site. Tl'us opcra()on is: um’c]ated to the coke p]ant opemtmns A minor modification

;".1 " P

> 1itineis EPA has fequested m[onmtnon regardmg the cnnssxons from the pushing uperation, particulatly as to
compliance with apphcable hmns n the CAAPP pérmit or any proposed changcs thercto. As demonstrated by the
complwmce centifications filed for the Fasility’ (See AItachment 16), the emissions from the pushing cperation have
been in compliance with the CAAPP-permit réquirements, :The restart of the facility will not modify these emission

. rates, except to possnﬂy reduce mcm, ns dxscusscd funhcr above. -

W Affidavit ofKenh G Nay. Amchmem 4 m pnmgmph 3
. f, [ S,
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permit was recently jssiiedl (January 28, 2004) by the IEPA. for this operation. Theonly .
regulated pollutant that will be affected by this change in material handling is Particulate Matter
(“PM™), and this projectonly results in & potential to emit increase of 6.8 tons per year of
particulate matter;less than: 10 microris. in diameter, (“PM,¢”) and & potential increase of 16.9
tons per year of PM: "_""'-‘”’ co e coe C :

B T P S 3 DAL S
- tre ad

8. Cosﬁs Assocmtedwuh ﬁ'é'stirt Activities

The costs associq@;i};vki__thig;?air.ﬁnd maintenance bave sometimes been used by USEPA
in determining whether-to‘consider an activity 10 be a modification or a routine maintenance.
- USEPA has also recently. Slarified its interpretations relate to costs in recent rule promulgation.

68 FR 61248, The final estimate for the ¢osts of the pad-up rebuild and the installation of the

AT .

~ PROven System is:.ziﬁﬁrbﬁrhé'te‘lg_$88;W-.”~"A Jarge portion of these costs is for actual cost of -
brick, approximately $18 MM. 46 While thesc costs are significant, thev are not large as
compared to the costs.associated:witl the Construction of-a new coke oven battery
(approximately $600MM) orpew coke battery-with a products recovery facility (>$1.2
billion).#! The repair costs easily meet the 20% criteria of USEPA new NSR reform guidelines.

More impoﬂa_fi‘qy; 'h’éwe’;}é},’ i% the fict that these relative costs are expected and assumed
with cold-idle padup rebyiild., Large costs are ofien associated with required routine
maintenance at large : ii'c:l'jqor\rijjl’e’;cfﬁ'faéilip’jé’s. "A good example of this is refinery turnarounds. In
those cases, certain important mainténance activities cannot be done while the refinery isin
active service. Thié Tefinery turparounds are scheduled and necessary. Once the refinery is
idled, the repaiﬁ*éndﬁajﬁtéh'a‘r;ﬁéhié conducted on several systerns. These operations can
costs millions of doliars and require months to complete, vet they have never requircd major
modification or new 5ource permiits, as lorg as they: do not result in increased production or
CMISSIONS. - e hmlyn ' e e cu '

In the case of he instant fai:'_i'l'ii'j,'ihe repairs essociated with the pad-up rebuild and
maintenance pertinent to q‘xeresmn cannot be performed while the coke oven battery is in
service.#? It is, therefote, 8 very ‘opportune, time to conduct this type of service to the coke oven
battery now, while 'th@ﬁt;a'_qkﬁ:i;, jdled, as opposed 1o shutting the battery down in the future to

3 Affidavit of Keith GNa)'Attachmem 4atparayzph'$ S
1 fidavi of Keith G. Naj, Anachmem i_i?,"'g‘xiﬁxa'_ravéiabﬂ 5.

4 Affidavit of Keith G. Nay Attachmchat pamy’np)' 5.

“ Afﬁdavi@ of Keitﬁ'ﬁ.‘Na;; Xhaéh'meii't 4, at p'ar'fifgigp}'\'l C

e
. P
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conduct the pad-up rcburld 'l'hese JCpArs. wuh the pad-up rebuild, while not mcrcasmg
production throughput or the maximum emission rate; will result in actua) emissions reductions
as compared to the. em;ssnons that would occur with restarting the facility without the pad-up

mbmld

"

Moreovcr all of LTV 'S other fam]ines that had been idled during the asset protection
plan, including those that hiad been cold-idled, have resumed production; withont New Source
Review permits, mcludmg the Indiaga Harbor Works, the Cleveland-East Works, the Hennepin
‘Works and the Warren Coke plant.* Idjing can be contrasted with permanent shutdowns where
the produiction cqmpmcnt is dismantled, demolished or abandoned. LTV’s Tin Mill at the
Aliquippa Works is an example of a permanent shutdown as all eqmpment at Alquippa was
either removed from the facxhty or demolished at the site and- d:sposed.

s ‘ —| .o "l|‘-'l M

V. QONCLUSION B

It is our determmauon that NSR is not required by Ilinois EPA for Chicage Coke o
resume its coke’ plant operatiors, even with the pad-up rebuild. As a final discussion point to this
determination, Chicago Coke wou.ld hke to point ot that no resultmg additional controls or
reduction in pollutants, would be awompl)shed by the NSR T process in this case, There would be
1o pet increase; of e c-rmssnons compared 1o nmzss:ons prior to shutdown As a2 result, there would
be no net u:cnasc in ambxem u'npacts from emissions 10 the arcas surrounding the facility. The
review would show that po: addmona.l contro)s thercforc would be required.

Controls uééd at's sources e 1he Chlcago Coke facility prior to cold-idle were
representative of highest- leve] of contrtls curreritly used at coke facilitics. A brief review of
USEPA’s RACT BACT.LAER Clearinghouse showed that the current controls were equivalent
10 BACT and LAER proposcd for-new or modified sourecs, (Technology Transfor Network
Clean Air Tschnology Center RACT/BACT/LAER Cleannghouse http//cfpub.epa.govirble/
accessed 2/5/04)." The toke: opemtlons on restart, will be subject 10 the applicable NESHAP
requirements for coke ovens (40 CFR 60 Subpans L and CCCCC) Wwhich have the most
control review was requ.\rcd under NSR, the resulling analysns would show that lhe corrent o7
NESHAP-reqmred controls meet or exceed xh.. revicw requuemems '

Chicago Coke has apphed for 2 construction permil for the installation of an improved
emissions control system. for the: toke ovens. . Sce, ‘October 17, 2003, Construction Permit ‘
Application. While tbat permit apphcanon also requested a change in cmission factors, we are -

“ Affidavit of Keith G, Nay Anachmenl 4, a1 pémgmpb 3
(5% N

* Affidevit of William L. West Atlaclunelﬂ 2 81 pamgraph 8.

" Affidevit OTWllhamL West Anachmth at pm‘agreph 8.

SRR ) Admin. Record/PCB 10-75
) I - Page 1615




Electronic Filing - Received, Clerk's Office, 09/19/2012

Mr. Donald E. Sutton
May 3, 2004
" Pagel9

willing to withdraw that E&uest’ at this time in order to expedite the [llinois EPA’s considerstion
of the more important issue:at band, i.c., owr ubl.hty to resumc operations-at this facility. We will
be bappy to recommence diséussions op the emission factor issue at a Jater date, sucki as when

the CAAPP pemm renewa.l is bcmg processed

" We would apprec:ate your. dlhgc.nt review and approval of this submitial. The restart of
operations at this facility will have a very positive economic impact on Chicago and lllinois,
including the genmhon of additional tax revenue. Approximately 200 blgh-paymg jobs will be
reinstituted by resuming operetions.. In addition, the pad-up rebuild will result in more than 500
skilled construction jobs. The area sm'mundmg the facility will also enjoy a redevelopment as
money is spent in the local area. As we have discussed, the ummg of your consideration of this
request is critical. We must‘havc 8 determination from you in just a few days. | am ready and
willing to provide. any mfommhon I can at your carlicst oonvenience. -Please contact me as soon
as possible if ] can help in, any way. in xhat rcgard [ thank you again for your assxsxance o usin

thxspIOJECL e all IR P A L
Sincerely,

. - : e . .
Aot ez ELIA .
ML K .. EETI [
walete LN P . P TY R .
AR
- . Fed -y .
. Tiaenen?
g »
Tt s hofs o e i,
“
3 v
.

Simon A. Bee.msu:rboer - R
Prcsxdent Chlcago Coke Company, Inc

Attachmenss : ) .
pc: Mr.Bruce E. Dumdej PhD
Mr. Keith G Nay - * - s -

Mr. William L. Wesl

Mr. Michael A. Gratson -
Mr. Alan Bécinsteérboer -+
Mr, Steve Beemstuboex
Mr. Larry Szuhdy- - TR
Mr.Vonl Baum ‘" - R
Mr. Keﬂ.b A Nagc] o
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC.,
an Illinois corporation,
Petitioner,
V.
PCB 10-75
THE ILLINOIS ENVIRONMENTAL (Permit Appeal)

PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL, INC., and SIERRA CLUB,

vvvvvvvvvvvvvvvv

Intervenors.

RESPONDENT’S RESPONSES TO
INTERVENORS’ REQUESTS TO ADMIT TO RESPONDENT

Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, by and
through its attorney, LISA MADIGAN, Attorney General of the State of llinois, hereby
responds to the Requests to Admit propounded by Intervenors, NATURAL RESOURCES
DEFENSE COUNCIL, INC. and SIERRA CLUB, as follows:

GENERAL OBJECTIONS

Respondent states these general objections and hereby incorporates them as objections to
each and every one of the Requests to Admit propounded by Intervenors.

1. Respondent has not completed its investigation and discovery in this proceeding,
nor its preparation for a hearing. Accordingly, all responses below are based only upon such
information and documents that are presently available and specifically known to Respondent.
As discovery progresses, Respondent reserves the right to supplement its responses to

Intervenors’ Requests to Admit (“Requests”), as appropriate.

EXHIBIT

i T




Electronic Filing - Receiz)ed, Clerk's Office, 09/19/2012

2. Respondent objects to the Requests to the extent that Intervenors seek infofmation
that is not relevant to the subject mattér involved in the pending proceeding. Respondent does
not concede the relevan‘cy of any information sought or discovered in responding fo the
Requests.

3. Respondent objects to the Requests to the extent that they are oppressive, vague,
ambiguous, ﬁnduly broad and burdensome, or seek information not in the possession, custody, or

control of Respondent, and expressly notes that several of the following responses may be based

on incomplete information.

4, Respondent objects to the Requests to the extent that they require the drawing of
legal conclusions or the acceptance of factual premises.

5. Respondent objects to the Requests to the extent that they are not reasohably
limited in time and scope and not reasonably calculated to lead to relevant information.

6. Respondent objects to the Requests to the extent that they purport to impose upon
Respondent any obligations greater than those required by the Illinois Rules of Civil Procedure,
Illinois Pollution Control Board regulations, and/or other applicable law.

7. Respondent objects to the Requests to the extent that they call for disclosure or
production of information or material protected from disclosure by the attorney-client privilege,
attorney work-product doctrine, the deliberative due process privilege, or any other privilege,
immunity, or 'gvrounds that protect information from disclosure. Any inadvertent disclosure of

any such information or material is not to be deemed a waiver of any such privilege or

protection.

Subject to these General Objections, Respondent further responds as follows:
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REQUESTS TO ADMIT

Request 1:

Admit that the chart attached as Exhibit 1 reflects the emissions from the Facility
included in the IEPA 2002 Base Year Inventory for the Chicago Nonattainment area,

ANSWER:
Admit.

Request 2:

Admit that the chart attached as Exhibit 2 reflects emissions from the Facility included in
the IEPA 2002 Emission Inventory.

ANSWER:
Admit.

Request 3:

Admit that the chart attached as Exhibit 3 reflects emissions from the Facxllty mcluded in
the IEPA 2005 Emission Inventory.

ANSWER:
Admit.

Request 4:

Admit that the chart attached as Exhibit 4 reflects the last date on which emissions from
various emission units at the Facility were included in [EPA’s Emission Inventory.

ANSWER:
Admit,

Request 5:

Admit the 2002 and 2005 Base Year Inventories, and the 2002, 2005, and 2008 Emission
Inventories, do not contain any accounting for, or listing of, PM2.5 emissions from the Facility

(non-surrogate per the definition above).
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ANSWER:

Respondentvobjects to this Request as being ambiguous. Subject to that objection,
Respondent admits that the 2002 and 2005 Base Year Inventories, and the 2002, 2005, and 2008
Emission Inventories do not contain any accounting for, or listing of, surrogate PM2.5 emissions

from the Facility.

Request 6:

Admit that IEPA has not included emissions of PM, PM10, PM2.5, VOM, or NO, from
the Facility in its projected Emissions Inventory used to develop an Attainment Demonstration
for the Chicago Nonattainment Area.

ANSWER:

Admit.

Request 7:

Admit that 2002 is the base year for the PM2.5 attainment planning process, and that
2002 and 2005 are the base years for the 8-hour ozone attainment planning process.

ANSWER:

Admit,

THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, by

LISA MADIGAN,
Attomey General of the
State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

ROSEMARIE CAZEAU, Chief
- Environmental Bureau

o de A=

ANDREW B. ARMSTRONG
Assistant Attorney General
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Environmental Bureau
69 West Washington Street, 18th Floor
Chicago, Illinois 60602
Tel:  (312) 814-0660



Electronic Filing - Received, Clerk's Office, 09/19/2012

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO,, INC,, )
an lllinois corporation, )
)
Petitioner, )
)
V. )
) PCB 10-75

THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal)
PROTECTION AGENCY, )
)
Respondent, )
)
NATURAL RESQURCES DEFENSE )
COUNCIL and SIERRA CLUB, )
)
Intervenors. )

AFFIDAVIT

In accordance with Supreme Court Rule 216, 1, Laurel Kroack, being first duly sworn upon

oath, depose and state as follows:

1. I am employed by the Illinois Environmental Protection Agency (“Illinois EPA”)

as Bureau Chief of the Bureau of Air.

2. To the best of my knowledge, the attached answers to Intervenor-Defendant’s

Requests to Admit to Illinois Environmental Protection Agency are true and accurate.

FURTHER AFFIANT SAYETH NOT.

11—

Subscribed and Sworn to before me

this M day of September, 2011. LADREL KROACK
) 5T ORFIGIAL SEAL - &
‘M/%é%- Zalz } VICKY VONLANKEN
Notary Rablic % NOTARY PUBLIC, STATE OF fLLINOIS &
£ MY COMMSSION EXPIRES 5-6-2012 1






