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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC,, )
an Illinois corporation, )
)
Petitioner, )
)
v, )
) PCB 10-75
THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal)
PROTECTION AGENCY, )
)
Respondent, )
)
NATURAL RESOURCES DEFENSE )
COUNCIL, INC., and SIERRA CLUB, )
)
Intervenors. )
NOTICE OF FILING
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Michael J. Maher Bradley P. Halloran
Elizabeth Harvey Hearing Officer ‘
Swanson, Martin & Bell, LLP [llinois Pollution Control Board
330 North Wabash Avenue, Suite 3300  James R. Thompson Center
Chicago, Illinois 60611 Suite 11-500
eharvey@smbitrials.com 100 West Randolph Street

Chicago, Illinois 60601 -
hallorab@ipcb.state.org

Ann Alexander, Senior Attorney

Shannon Fisk, Senior Attorney

Natural Resources Defense Council

2 North Riverside Plaza, Suite 2250

Chicago Illinois 60606

aalexander@nrdc.org

PLEASE TAKE NOTICE that on the 17 day of August, 2012, I filed with the Office of
the Clerk of the Illinois Pollution Control Board the attached Respondent’s Exhibits in Support
of Respondent’s Motion for Summary Judgment a copy of which is hereby served upon you.
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Respectfully submitted,
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State of Illinois

By: Lt
THOMAS H. SHEPHERD
Assistant Attorney General
Environmental Bureau
69 West Washington Street, Suite 1800
Chicago, lllinois 60602
(312) 814-5361
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MIM . 7012-002
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
CHICAGO COKE CO.,, INC., an Illinois )
corporation, )
. | )
Petitioner, ) B
) CEIVE
V. )  PCB10 - 7 CLERK'S OFFIGE
' ) (Permit Appeal) MAR 2 9 2015
THE ILLINOIS ENVIROMENTAL ) ‘ STaT
PROTECTION AGENCY, E OF ILLIN
- )) Poliution Contro| B%gd
Respondent. )
PETITION FOR REVIEW

Petitioner, CHICAGO COKE CO., INC.,, by its attorneys, SWANSON, MARTIN &

BELL,_ LLP, hereby appeals from respondent the ILLINOIS ENVIRONMENTAL

PROTECTION AGENCY’s (*Agency”) decision determining.that Chicago Coke Co., Inc.’s

emission reduction credits are not available as emission offsets. This appeal is filed pursuant to
Section 40 of the Environmental Protection Act (the “Act”), 415 ILCS 5/40, and Parts 101 and

105 of the Board s procedural rules (35 Ill Admm Code Parts 101 and 105)

1. Chicago Coke Co., Inc., (“Chicago Coke”) is an Illinois corporation. Chicago

Coke operates a coke prdduction facility located at 11400 South Burley Avenue, Chicago,

Illinois (the “Facility™).

2. Chicago Coke’s Facility is located within a non-attainment area.

- 3 Chicago Coke sought to sell its emission reduction credits (“ERCs™) to a buyer

located in the same non-attainment area,

4, Chicago Coke submitted three formal, written requests asking the Agency; to

recognize Chicago Coke’s ERCs as emissions offsets under 35 Illinois Administrative Code

203.303. See Chicago Coke Co., Inc.’s letter dated August 3, 2007, attached as Exhibit A;
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Chicago Coke Co., Inc.’s letter dated July 18, 2008, attached as Exhibit B; and Chicago Coke

Co,, Inc.’s letter dated January 15, 2010, attached as Exhibit C.

5. In its final agency action, the Agency denied the use of Chicago Coke’s ERCs as
emission offsets. See Final Agency Action dated February 22, 2010, attached as Exhibit D.

6. The Agency’s basis for denial was never promulgated or adopted by this Board.

7. Chicago Coke has.ﬁled a complaiﬁt in the~ Cook County Circuit Court, Chancery
Division, for common law writ of certiorari and declaratory judgment. See Chicago Coke’s
Verified Complaint for Petition for Common Law Writ of Certiorari and Declaratory Judgment,

attached as Exhibit E.
8. Chicago Coke believes the Circuit Court of Cook County is the appropriate venue

‘to decide this issue. However, out of an abundance of caution due to the 35-day permit appeal

deadline, Chicago Coke has filed this petition for review pursuant to Section 40 of the Illinois

Environmental Protection Act,

9. Chicago Coke timely files this appeal within 35 days of service of the Agency’s

decision.

10.  Chicago Coke requests that proceedings be stayed until this issue is resolved in

the Circuit Court. Chicago Coke has contemporaneously filed a 180 day waiver of decision

" deadline in this matter.

WHEREFORE, Petitioner, CHICAGO COKE CO., INC,, by its attorneys, SWANSON,
MARTIN & BELL, LLP, asks the Board to enter an Order overtliming the Agency’s denial of

Chicago Coke’s ERCs as emission offsets, and for such other relief as the Board deems

appropriate.
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Dated: March 29, 2010

Michael J. Maher
Elizabeth Harvey

Erin E. Wright
SWANSON, MARTIN & BELL, LLP

330 North Wabash Avenue
Suite 3300 '
Chicago, Illinois 60611
(312) 321-9100

Respectfully submitted,

CHICAGO COKE, CO., INC.

| By:

ne of Its Attorngy
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KA'H‘ERIN’E D, HODGE
B-mail: khodge@® hdzlaw.com

August 3, 2007

John J. Kim, Esq.

Managing Attorney

Air Regulatory Unit

Illinois Environmenta] Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield, Illinois 62794-9276

RE: Chicago Coke Co., Inc,
Emission Reduction Credits
Qur File No.: COKE:001

Dear John:

On July 11, 2007, representatives of Chicago Coke Co., Inc. (“Chicago Coke’”) met with -
representatives of the Illinois Environmental Protection Agency (the “Meeting”) regarding the
potential for the sale of certain emission reduction credits (the “ERCs™) as offsets to be used by a
" “purchaser of the real property of Chicago Coke, located at 11400 South Burley Avenue, Chicago,
Illinois (the “Real Property’”). The Illinois EPA expressed certain concerns with the transaction.
In particular, the lllinois EPA had concerns with respect to 35 Ill. Admin. Code § 203.303. We
have reviewed the Illinois EPA's areas of concern and related documents, Our findings are

discussed below,

L BACKGROUND

. Chicago Coke purchased the Real Property in 2002, Chicago Coke acquired the existing
Clean Air Act Permit Program (“CAAPP") permit (permit #96030032) associated with the Real
Property on July 14, 2003. All appropriate fees have been paid and Chicago Coke continues to
hold the valid CAAPP permit. Chicago Coke applied for a consiruction permit for & pad-up -
rebuild of the facility on May 3, 2004. Construction Permit No. 04010037 was issued to
Chicago Coke on April 28, 2005 for a pad-up rebuild of the facility (the “Construction Permit”),
Following issuance of the permit, Chicago Coke secured conditional financing and identified
~ prospective purchasers of coke. The Construction Permit expired on October 28, 2006. Chicago
Coke and Chicage Clean Energy, LLC (“*CCE”) began negotiations regarding a potential sale of
the Real Property and certain emission reduction credits (“ERCs") in mid-2006, and are currently

3150 ROLAND AVENUE 4 POET OFFICE BOX 5776 4 QPR]NGF!ELD, ILLINDIS B27085-5776
TELEPHONE 2|7-823-4800 4 FACSIMILE 217-523-4p48
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inthe process of transferring the'Real-Property-from Chicago-Coke to- CCE. As-you-are aware,
CCE intends to construct a coal gasification plant on the Real Property. In addition to the Real
Property, Chicago Coke and CCE wish to transfer ERCs from Chicago Coke to CCE for use as
offsets by CCE. Chicago Coke and CCE have entered into a Letter of Intent wherein CCE will
purchase 55,9 tons of VOM ERCs, 1067 tons of NO, ERCs, and 156.9 tons of PM;p ERC:s (to
offset emissions of PM;q and as a surrogate for PM; 5) as referenced in Attachment 3 ofthe
Construction Permit (the “Attachment™). It is our understanding that the Illinois EPA has made &
determination with regard to the accuracy of the emigsion totals listed in the Attachment and will

not revisit these emission totals,”

.  SECTION 203.303

' The Illinois EPA’s concern with the use of PM ERCs from shutdown sources as offsets
under the State’s New Source Review (“NSR”) regulations, pursnant to the recent PMaz s
nonattainment designation, is based on Section 203.303(b)(3) which states that offsets:

3) Must, in the cage t shutd
of production or operatmg hours, have ocenrr ed since Apnl 24, 1979, or
the date the area is designated a nonattainment area for pollutant A

whichever is more recent, and, until the United States Environmental
Protection Agency (UUSEPA) has approved the attainment demonstration

and state trading or marketing rules for relevant pollutant, the proposed

new or modified source must be a replacement for the shutdown or

curtai tment;

" 3511l Admin, Code § 203.303. (Emphasis added.)

Section 203.303 includes two separate issues: 1) the timing of any past shutdown; and,
2) whether such shutdown credits may only be used as a replacement source for the shutdown,

‘We address these issues separately below.

A, Timing of the Shutdown

As stated above, Section 203.303 provides that “in the case of a past shutdown ofa
source or permanent curtailment of production or operating hours, have occurred since
April 24, 1979, or the date the area is designated s nonattainment area for the pollutant,
whichever i3 more recent,...” Zd. In the matter at hand, Chicago Coke clearly did not “shut
down” before April 24, 1979 Therefore, the question is whether Chicago Coke “shut down”
before April 5, 2005, the date that the PM, s nonattainment designation became effective. See 70

FR 19844,
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The shutdown-of a-source-is-not-defined-in-the Illinois Environmental-Protection Act: (the
“Act”), the associated Illinois environmenital regulatmns, or in federal rcgulations regarding new
source review. Therefore, it is not completely clear when, or if, Chicago Coke has “shut down,”
Chicago Coke holds en active CAAPP Permit. Chicago Coke’s CAAPP fees are up todate, and
Chicago Coke timely applied for a renewal of the permit. The permit allows the operation of
coke ovens, a by-products plant, a boiler, and coal/coke handling operations. The coke ovens,

by-products plant, and boiler have not operated since early 2002,

However, it is clear that Chicago Coke.did not “shut down™ in'2002. Again, Chicago
Coke applied for, and obtained, the Construction Permit for a pad-up rebuild of the facility,
During the hearing regarding the issuance of the Construction Permit, the Illinois EPA stated
“[t]his facility is not considered a new major source because the source was not permanently shut
down.” Chicago Coke Construction Permiit Hearing Transcript at p8. See also Responsiveness’
Summary-for Public Questions and Comments on the Construction Permit Application from
Chicago Coke Company at p24 (“This source is not considered a new major source because the
source was not permanently shut down.”) Jd. at 31-32, The Illinois EPA issued the Construction

Permit on April 28, 2005.

~ The Illinois EPA could not have issued the Construction Pertnit for a pad-up rebuild at
Chicago Coke if Chicago Coke had been “shut down™ as of the issuance date of the Construction
Permit. The Illinois BPA would necessarily have considered Chicago Coke to be s new source
and to have permitted it accordingly. Therefore, for purposes of NSR/PSD the Ilinois EPA is
on record that Chicago Coke did not “shut down” prior to April 28, 2005 Since any potential
shutdown of Chicago Coke oceurred after the date that the area mcludmg Chxcago Coke was

.._designated to_be anonattainment area for. PM, s,.and.for.every.pollutant of concem, the first_____ . _ ... _. .

factor in Section 203.303 is clearly satisfied.

B. Replacement Source

Section 203.303 also provides that “until the United States Environmental Protection
Agency (“USEPA”) has approved the attainment demonstration and state trading or marketing
rules for the relevant pollutant, the pr new odified source must b
the shutdown or curtailment.” 35 Iil. Admin, Code § 203.303. USEPA has not approved a PMa 5
demonstration for llinois. However, the area surrounding and including Chicago Coke (the
“Lake Calumet Area”) was designated as a nonattainment area for PMjq in 1990, See
Maintenance Plan for Particulate Matter less than 10 Microng (PM10) for the Lake Calumet
Moderate Nonattainment Area in Cook County, Illinois (Draft), lllinois EPA, June 25, 2005, at
p3 and 5. “[USJEPA fully approved the Lake Calumet PM-10 nonattainment area SIP on
July 14, 1999 (64 FR 37847). With this approval Illinois had fulfilled all Clean Air Act

! It must be noted that the Construction Permit and & subsequent amendment did not expire unnl October 28, 2006,
and it is likely that Chicage Coke did not, or will not, “shut down” for the purposes of NSR/PSD until sometime

following that datc
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requirements for-Part-D-plans-for-the Lake Calumet moderate PM-10-nonattainment-area.”
70 FR 55545, 55547, The Lake Calumet Area was redesignated as attainment for PM), effective
November 21, 2005. See 70 FR 55545, In discussing the redesignation and its effects on

NSR/PSD, the USEPA stated as follows:

2

The requirements of the Part D--New Source Review {NSR) permit program will
be replaced by the Part C—~Prevention of Significant Deterioration (PSD) program
for major new sources of PM-10 once the area has heen redesignated. Because the
PSD program was delegated to the State of Illinois on'February 28, 1980, and
amended on November 17, 1981, it will become fully effective immediately upon

redesignation, However, because this area is included within the Chicago PM[2.5]

nonattainment are 1 ments of the DN i am will also
ontinue to apply to new or modified sources of particnlate matter, with the

exception that PM[2.5 will now be the indicator for particulate matter rather than

PM-10.

70 FR 55545, 55547, (Emphasis added.)

In addition, the USEPA generally allows States to use an existing PMjp major NSR
permitting program as an interim measure until a PM; s program can be implemented. The
USEPA recently reiterated its position on this issue and stated;

Our current guidance permits States to implement a PM[10] nonattainment
" major NSR programn as a surrogate to address the requirements of
... _Donattainment major NSR for the PM[2.5] NAAQS. A State’s surrogate
" major NSR program in PM[2.5] nonattainment areas may consist of either the
implementation of the State’s SIP-approved nonsttainment major NSR
program for PM[10] or implernentation of a major NSR program for PM[10]
under the authority in 40 CFR Part 51, Appendix S. Appendix S generally
- applies where a State lacks a nonattainment major NSR program covering a

particular pollutant,

70 FR 65984, 66045,

Illinois has a SIP-approved nonattainment major NSR program for PM;, for the Lake

Calumet Area and the authority to use the PM, program for PM; s permitting at this time.
Pursuant to the redesignation of the Lake Calumet Area to attainment, the USEPA mandated that

"requiremsnts of the Part D NSR permit program would continue to apply to new or modified

* Also, see generally, 35 Ill. Admin, Code Part 203 (providing general requirements for new sources and providing
specifically thet, “[i]n any nonattainment area, no person shsll cause or allow the construction of & new major
stationary source or major modification that is major for the pollutant for-which the ares ig designated 8
nonattainment aroz, except as in compliance with this Part for that pollutant,”) 35 Ill, Admin, Code 203,201,




£}
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sources of PMys. “Therefore, NSR-permits for PM, s in lllinois will -be-legally issued-pursuant to
federal directive and guidance under Illinois’ approved attainment demonstration for PMjo.
Since any permit related to the matter at hand will be issued under an approved attdinment
demonstration, thereplacement requzremcnt of Section 203 303 is not applicable here.

C, Additional Informnﬂon Regarding Replacement Sources

Section 203.303 became effective on April 30, 1993, and was “submitted to USEPA on
June 21,°1993" for consideration Tor inclision in the State Implementation Plan. 59 FR 48839, .
48840, The USEPA accepted the language as consistent with the federal rule.

One month later, on July 21, 1993, USEPA issued a guidance document (July 21, 1993,
Memorandum from John S. Seitz, Director, Office of Air Quality Planning and Standards (MD-
10) regarding Use of Shutdown Credits for Offsets (“Seitz Memo")), wherein USEPA changed
its position with regard to the use of ERCs from shutdowns. Prior to the Seitz Memo, USEPA
maintained that 40 CFR § 51.165(a)(3)(ii)(C)(2) required that “where & State lacks an approved
attainment demonstration, emissions reductions from shutdowns or curtailments cannot be used
as new source offsets unless the shutdown or curtailment occurs on or after the date a new source
permit application is filed.” Seitz Memo at 1. However, “a concem raised is that because the
Clean Air Act Amendments of 1990 (1990 Amendments”) have created new schedules for
submitﬁng attainment demonstrations, the existing NSR rules restricting the use of so-called

“nrior shutdown credits” may be read as unnecessarily hindering a State’s ability to establish a
viable offset banking program for several years.” Jd. at 1. USEPA eventually concluded that,
since attainment demonstrations were not even due at the tlme, “States should be able to foliow,

....during the interim period between the present.and the date when EPA acts.to_approve -« o
disapprove an attainment demonstration that is due, the shutdown requirements applicable o

areas with attainment demonstrations.” Jd. at 1. The Guidance also allows States to “interpret
their own regulations. . . in accordance with this policy.” Seitz Memo at 2.

Thereafier, USEPA proposed major reform to the NSR rules in 1996. See 61 FR 38249,
While the specific rule in question here hes not been finalized, it is clear that USEPA stands
behind the positions teken in the Seitz Memo. In the proposed NSR reform, USEPA discussed
the Guidance by stating that “the EPA took the position that such credits may be used as offsets
until the BPA acts 1o approve or disapprove an attainment demonstration that is due.” 61 FR
38249, 38313 (July 23, 1996), USEPA &lso stated that “EPA is proposing to adopt the policies
reflected in the July 21, 1993 policy statement as regulatory changes, The EPA continues to
adhere to its view in the July 31, 1993 policy statement that the 1990 Amendments’ provisions
for ozone nonattainment areas justify use of prior shutdown and curtailment credits as offsets in
the interim period before the EPA approves or d:sapprnves any rcqmred attainment
demonstration. The EPA believes that the safeguards in the new requirements of the 1990
Amendments provide adequate assurance of progress toward attainment so that restrictions on
the use of prior shutdown or curtailment credits is not necessary,” Jd. Among the reasons stated
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for making the change to the shutdown ERC policy were that “EPA-believes the-interim period
prior to-approval or disapproval of attainment demonstrations for ozone nonattainment areas will
continue after the promulgation of this.fina] rule”-and “areas may be designated as new ozone
nonattainment areas in the future that will have future attainrment dates, and if designated
moderate or above will have future dates for submission of an attainment demonstration. /4. at

38312,

In summary, Illinois’ rule requires that only. replacement sources can use shutdown
credits before USEPA has-approved the appropriate attainment demonstration. USEPA has not
approved:an Illinois PMy:s or'8-hr, ozone attainment demonstration. However, standing USEPA

guidance and federal register preamble discussion regarding this issue indicate that the rules
applicable in areas having existing USEPA approved attainment demonstrations should apply

until USEPA approves or disapproves any newly required attainment demonstration. Notably,
areas with existing. USEPA approved attainment demonstrations are not required to restrict the
use of shutdown credits to replacement sources. Further, states are allowed to interpret their own
rules in accordance with the guidance, Under the Guidance, Illinois may interpret its rule, in the
interim before USEPA has approved its attainment demonstration, to read as if such a
demonstration has been approved, We understand that the Illinois EPA has in the past
interpreted its rules, in matters such as this, in 8 manner that did not restrict the use of shutdown
credits to replacement sources. Therefore, shutdown ERCs may be nsed by any appropriate

source, not merely by replacement sources,
I, AYEAREXP ON PERIOD FOR ERCs

. ... .. Asyouare aware, the Act and related Illinois regulations do not specifically. mandate.that_
ERCs may only be generated from shutdowns that occurred within the past five years. However,
it has been indicated that the Tllinois EPA has such a policy. In the matter at hand, for purposes
of NSR/PSD, Chicago Coke could not have been shut down before April 25, 2005, the date that
Construction Permit was xssued ‘Therefore, the sarliest that any 5-year expiration period could

end would be April 28,2010,

A brief review of the expiration period for bther states indicates that established ERCs are
good for 10 years in Pennsylvania, New Jersey, and Massachusetts; 7 years in Colorado; 5 years
in Texas, Michigan, and Washington; and, do not expire in Georgia. Each of these states has
either a trading or an official banking/ERC recognition program.

‘ There appears to be one federal guidance document that has addressed the expiration
issue directly. That guidance document states;

11. Is there & time frame for offset expiration?

* However, it is likely that Chicago Coke could not be considered to be “shut down” during the period that it held
the validly issued Coustruction Permit,
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In general, offsets can continne to exist as long as they are accounted for in

each subsequent emissions inventory. They expire if they are used, or relied
upon, in issuing a permit for a major stationary source or major modification
in g ponattainment area, or are used in a demonstration of reagonable further

progress.

The State may include an expiration date in its SIP to ensure effective
management of the offsets. For example, TACB's proposed banking rile
would require each individually banked offset to expire 5 years after the date
the reduction ocours, if it is not used, The rule also provides that & particular
banked reduction will depreciate by 3% each year that it remains in the:bank.
EPA is supportive of the approach Texas has taken in its proposed banking
rule to limit the lifetime of the offsets and to allow for an annual depreciation.

Stanley Meiburg, Director, Air, Pesticides and Toxics Division (6T), Interim Guidance
n New Source Review (INSR) Questions Raised in Letters Da tember D and 24
1992, November 19, 1992,

Therefore, there is apparently nio absolute time limit or specific expiration period for
generating or using ERCs. Further, since Illinois does not include any timeframe in its SIP, it
need not use five years, or any other time limitation when determining whether an ERC
generated from a shutdown may expire. However, even if the Tllinois EPA should determine that
a 5-year expiration period must be adhered to, the BRCs at issue here were not generated from a

_..shutdown that occurred more than five yearsago. ... .. ... _._ e i

IV, USE OF CBICAGO COKE’S EMISSIONS IN AN ATTAINMENT PLAN OR FOR

RFP

There does 1ot appear to be any federal guidance regarding the use of properly permitted *

emissions fror a source that is not currently operating for the purposes of an attainment plan or
for reasonable further progress. However, there is guidance regarding shutdowns that may.
properly be used during the redesignation of an area {0 attainment. While we recognize that such
* guidance is not directly on point, the goal of any attainment plan or any demonstration of
reasonable further progress is to ensure that & specific geographic area is moving toward an
eventual redesignation of such area to attainment. In fact, the “term ‘reasonable further progress’
means such annual incremental reductions in emissions of the relevant air pollutant asare
required by this part or may reasonably be required by the Administrator for the purpose of
ensuring attainment of the applicable national ambient air quality standard by the applicable

date.” 42 USCS § 7501. (Emphasis added.)
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‘Redesignation is achieved as a regponse to a request for redesignation. “Permanent and -
enforceable emissions reductions from shutdown sources may be included in such a
redesignation request. However, “{e}mlssxon reductions from source shutdowns can be
considered permanent and enforceable to the extent that those shutdowns have been reflected in
the SIP and all applicable permits have been modified accordingly.” 67 FR 36124, 36129-

36130.

Further, a SIP must include “enforceable emission limitations and other control measures,
means, or techniques...” 42 USCS § 7410. In the matter at hand, any emission reductions that
the Tllinois EPA believes may have occurred at Chicago Coke are not permanent or enforceable.
Chicago Coke maintains its CAAPP permit. Chicago Coke could operate its plant, particularly
its boiler, at any time. Therefore, any reductions that the llinois EPA may claim for a shutdown
of any source that still holds &n active permit would not be applicable toward redesignation of a

nonattainment area,

Y. 2005 INVENTORY

The 2005 emissions inventory indicates that Chicago Coke had minimal enrissions of
VOM and a few tons of emissions of PM/PM;¢/PM. s, but no other emissions. As discussed at
the Meeting, it is our understanding that the 2005 inventory reflects “actual” emissions from the
year 2005, A recent federal guidance document indicates that ERCs may be generated by a
source when the underlying emissions are no longer in the state emissions invcntory In the
matter addressed by the guidance, a facility shut down e unit beforc a certain NESHAP was
Implemented The source requested credit for the full amount of the actual emissions from the

e e FATHEL-than the . amount . of emissions.that would have.occurred if the-unit-had shut down.after.. ... . . .. ...

the implementation of the NESHAP, Stephen Rothblatt of Region V stated “Sonoco Flexible
Packaging (Sonoco) shutdown itg Tower 7 coating line in 2003, resulting in an estimated
emission reduction of 507 tons per year of volatile organic compounds (primarily Toluene). Itis

our understanding that the Tower 7 coating line has been permanently shut down and removed

from the emissions inyentory as a source of emissions at the Sonoco facility.” Letter from
Stephen Rothblatt, Director, Air and Radiation Division, to Mr. Paul Dubenetzky, Assistant

Commissioner, Office of Air Quality, Indiana Department of Environmental Management,
February 14, 2006. i

There, even though the unit had been removed from the emissions inventory,
Mr. Rothblatt stated, “we find that all of the actual emission reductions should be available and
creditable because the reductions resulting from the shutdown of the Tower 7 coating line were
not ‘required by the Act’.” Id. Therefore, even though the 2005 Illinois inventory does not
include emissions for many of Chicago Coke’s emission units, the lack of emissions in the
inventory should not be an impediment to Chicago Coke's ability to generate ERC:s. '




Electronic Filing - Received, Clerk's Office, 08/17/2012

John J. Kim, Esq.
August 3, 2007
Page 9

VI. -CONCLUSION

The Illinois EPA has recognized that Chicago Coke had not shut down as of
April 28, 2005. Since Chicago Coke did not shut down before the Chicago Ares was designated
as a nonattainment area for any pollutant, the first clause of Section 203,303 is inapplicable. The
second clause of Section 203.303 is also inapplicable because the USEPA has epproved the
attainment demonstration under which permitting in the matter at hand will be accomplished.
Further, Section 203.303 was promulgated to comply with federal intentions which have since
been altered by federal gnidance and by rule; -Chicago Coke has an active CAAPP permit. The
Illinois EPA continues to bill Chicago Coke for Title V fees and Chicago Coke continues to pay
such fees, Any use of the emissions of Chicago Coke for an attainment demonstration or for
RFP would not'be permanent or enforceable so long as Chicago Coke maintains its CAAPP
permit. For these reasons, and for the reasons discussed herein, Chicago Coke respectfully
requests that the Tlinois EPA acknowledge its ability to create ERCs based on the potential
shutdown of'its facility. As you are aware, this matter involves several transactions. A timely

response would be greatly appreciated.

Sincerely,

o

Katherine D. Hodge

KDH:GWN:had

COKE-001\Cor\John J. Kim Ler - Offasts July 2007



- “Pear thnf"" O

Electronic Filing - Received, Clerk's Office, 08/17/2012

2

KATHERINE D, HODGE
 E-Mail: khodge@hdzlaw.com

Tuly 18, 2008

ViA ELECTRONIC MAIL,
(Original via U.S. Mail)

John J, Kim, Esq.

Managing Attorney

Air Regulatory Unit

{llinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield, Illinois 62784-9276

RE:  Emissions Reduction Credits
Chicago Coke Co,, Inc
Facility I.D. No. 031600 AMC

Qur.File No. —COKE: 0!

This letter is to follow up on our prior discussions regarding the above-referenced matter,
By way of background, in mid-2006, Chicago Coke Co., Inc. (“Chicago Coke”) began
negotiations with Chicago Clean Energy, LLC (*CCE”) regarding the transfer of emission
reduction credits (“ERCs") to be used as emissions offsets for a project under development by
CCE. CCE intends to construct a coal gasification plant to be located at 11400 South Buriey
Avenue, Chicago, Illinois, the site of the Chicago Coke facility, Chicago Coke and CCE entered
into a Letter of Intent wherein CCE will purchase 55.9 tons of VOM ERCs, 1067 tons of NOy
ERCs, and 156.9 tons of PM;o ERCs (to offset emissions of PMjg and as a surrogate for PMy5),
all based upon the emissions baseline established by the Illinois Environmental Protection
Agency (“Illinois EPA™) in the construction permit issued to Chicago Coke for the pad-up

rebuild of the coke battery on April 28, 2005.

As you may recall, we met with you and other Ilinois EPA representatives, as well as
.CCE representatives, on June |, 2007 to discuss the contemplated- CCE project. At that time, the
[llinois EPA indicated that it would be willing to consider recogrition of the Chicago Coke
ERCs for use by CCE. Thereafter, in a meeting between Chicago Coke and lllinois EPA (but not
CCE) on July 11, 2007, the Illinois EPA expressed ceriain concerns with recognition of the

3150 ROLAND AYENUE & POST QFFICE BOX 857768 4 SPRINGFIELD, [LLINDIS B2705-5778
TELEPHONE 217-823-4B00 4 FACSIMILE 217-523-4948 .
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ERCs. By letter dated August 3, 2007, we addressed all these concerns and asked that the
Illinois EPA acknowledge its ability to recognize ERCs based on the potential shutdown of the
Chicago Coke facility. (A copy of my August 3, 2007 letter is attached.) As you know,
subsequent to that meeting, you informed us during a telephone conversation that,
notwithstanding the information provided in our letter of August 3, 2007, the Illinois EPA “is not

inclined to recognize these emission reduction credits.”

Thereafier, at an impromptu meeting held on January 17, 2008, Bureau Chief Laurel
Kroack stated that the Illinois EPA would not recognize the ERCs because “the Agency has
always had a policy that ERCs may only be generated from shutdowns that occurred within the
past five years,”” In response, I reiterated the fact that the facility could not have been shut down
before April 28, 2005, which was the date of the construction permit for the pad-up rebuild of the
coke battery, so there would be no violation of the so-called “five-year policy.” (See my
August 3, 2007 letter for more details.) In addition, I expressed my concern regarding the
‘arbitrary nature of this determination since it was based, not on law or regulation, but upon a
mistaken understanding regarding prior Illinois EPA “policy.” After some discussion, Ms,
Kroack agreed that she would be willing to reconsider her determination in this matter if
presented with information demonstrating that Illinois EPA has recognized ERCs from
shutdowns in permit(s) issued more than five years beyond the shutdown (that generated the
credits). Julie Armitage and Chris Romaine also were present at the January 17, 2008 meeting.

As we have discussed, a review of permits issued by the Illinois EPA that contain
requirements for “offsets,” and of relatéd documents obtained from Bureau of Air records, reveal
that Illinois EPA has, in fact, recognized ERCs from shutdowns in permits issued more than five

permits issued by Illinois EPA that include requirements for emission offsets. Also shown on
this teble is information concerning the bases for the offsets and the dates of shutdowns (where
that information is available), In particular, you will see that Illinois EPA has recognized ERCs
from a shutdown at Viskase’s Bedford Park facility that occurred in September, 1998 in several
permits, all of which were issued more than five years beyond September, 1998, i.e., August 24,
2005 (Air Products), August 24, 2005 (ExxonMobil), and August 4, 2004 (SCA Tissue North
America), In addition, you will see that Illinois EPA recognized ERCs from a shutdown at Sara
Lee’s Aurora facility (formerly owned and operated by Metz Baking Company) that accurred in’
1996; this recognition was made in a permit issued to ExxonMobil on August 19, 2003,

These permits demonstrate that the Illinois EPA does not have a policy that ERCs may
only be generated from shutdowns that occurred within the past five years. Moreover, these
permits demonstrate that the Tllinois EPA’s initial determination to deny recognition of the
Chicago Coke ERCs is arbitrary, capricious, and without authority. Thus, in accordance with
Ms, Kroack's commitment in our January 17, 2008 meeting, I understand that the Illinois EPA
will be reconsidering this determination. As you may know, CCE intends to submit its

i
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application for a construction permit for its coal gasification plant in the very future. So, your

- timely response would be greatly appreciated. Please feel free to contact me with any questions.

Siucerely,

Katherine D. Hodge

KDH:3jl

attachments - . .

pe:  Mr. Simon Beemsterboer (vie U.S, Mail; w/attachments)
Mr, Alan Beensterboer (vig U.S. Mail; w/attachments)

COKE:001/Corv/john 1, Kim Lir2 - ERCs
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KATHERINE D. HODGE
E-mail: khodge@hddatrorneys.com

January 13, 2010

VIA ELECTRONIC MAIL

(Original via U.S. Mail)

John I. Kim, Esq.

Chief Legal Counsel

Tllinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfield. lllinois 62784-9276

RE: Emissions Reduction Credits
Chicago Coke Co., Inc
Facility LD.'No. 031600 AMC

. OurFile No. - COKE:0 e
‘Dear John: A

This letter is to follow up on our discussions regarding the above-referenced matter, As
you know, on behalf of Chicago Coke Co.. Inc. (“Chicago Coke™), I have made repeated requests
to the Illinois Environmental Protection Agency (“Illinois EPA™) for recognition that certain
Emission Reduction Credits (“ERCs™) held by Chicago Coke are available for use as emission
offsets for the permitting of major new sources and/or major modifications in the Chicago area.
My prior correspondence to you in this matter is attached and incorporated herein by reference.

The Illinois EPA has refused to recognize that the ERCs held by Chicago Coke are
available for use as emission offsets, citing orally to various (and apparently changing) reasons,
none of which reasons are supported by law and/or regulation. Please see the attached letter,
dated August 3, 2007, which addressed the initial concerns articulated by the Illinois EPA, and
the attached letter, dated July 18, 2008, which addressed the Illinois EPA’s apparent reason at
this tme, i.e.. its mistaken reliance upon the so-called “five~-year policy.” Moreover, it is my
. understanding that representatives of the Illinois EPA have made representations, on multiple

occasions, to potential buyers of the ERCs held by Chicago Coke, that these ERCs are pot

3150 ROLAND AVENUE &  FOST OFFICE BOX 5776 4 SPRINGFIELD, ILLINOIS E2TOB-2776
TELEPHONE 217-523-:4900 A FACSIMILE 217-823-4948 4 WWW.HDDATTORNEYS.COM
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available for use as emission offsets. Finally, the Illinois EPA has not provided any written
response to Chicago Coke in this matter.

Based upon all of the above, by this letter, I am requesting that the Illinois EPA issue a
final decision, in writing, responding to my request for recognition that certain ERCs held by
Chicago Coke are available for use as emission offsets for the permitting of major new sources
and/or major modifications in the Chicago area. Since my initial request was made nearly three
years ago, I would appreciate prompt action by.the Illinois. EPA to issue the requested final
decision. Please feel free to contact me if you have eny questions.

Sinderely.

Katherine D, Hodge

KDH:amb

attachments
pe:  Mr. Simon Beemsterboer (via U.S. Mail: w/attachments)

Mr. Alan Beemsterboer (via U.S. Mail; w/attachments)

COKE:001/Con/lohn I, Kim Lir3 — ERCs
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(217) 782-5544
(217) 782-9143 (TDD)

February 22, 2010

Katherine D. Hodge
Hodge Dwyer & Driver
3150 Roland Avenue
P.0. Box 5776
Springfield, lllinois 62705

Re:  Chicago Coke Co., Inc.
Emission Reduction Credits

Dear Kathy:

Thank you for your letter dated January 15, 2010. You asked that the Illinois Environmental

Protection Agency (“Illinois EPA") respond as to our final decision on whether certain Emission
Reduction Credits (“ERCs™) claimed by Chicago Coke Co., Inc. (*Chicago Coke"), are available
for-use as emission offsets for the permitting of major new sources and/or major modifications in

the Chicago area.

"Based on a discussion | had with Laure] Kroack, Bureau Chief for the Illinois EPA's Bureau of
~ Air, T'can confirmfor you that the Illinois EPA's final decision o this issue remains'the same as

was previously conveyed to you. That is, the lllinois EPA does not find that the ERCs claimed

are available as offsets, since it is our position that the Chicago Coke facility is permanently
shutdown. Pursuant to applicable federal guidance, the ERCs are thus not available for use as

you described.

1 hope this makes clear the Illinois EPA’s position on this issue. If not, or if you have any further
questions, please do not hesitate to contact me. Thank you.

EXHIBIT

ief Legal Counsel

Rockiord # 4103 N, Man i, Rockied, [L 61103 » (B 5] X276 Do Plaloer # 951 [ W, Harnson 51, Den Plaews, 10 60016 » [847] 2944000
Eigher # 335 S Skle, [ipm, I 60121 ¢{8471 608-313) Provia® S415 N. Umversity 5t, Peona, B hi614 « {309) 693-54b3
Burcau of Land ~ Pesrla » 7620 N Universisy 51, Peoria, )L 61614 « [309) 6491 5402 Chamgadgsr = 2125 8, First 51, Champaign, L 6182018 §217) 2783800
Collimville » JOOB Mall Supet, Collinsville, I 52274 » {618] 3465120 Marioo = 2304 W, Mamn 81, Suite 116, Manon, I 02959 » (618 993-7200
Prerned vt Koy bed Papss '



Electronic Filing - Received, Clerk's Office, 08/17/2012

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, 'CHANCERY DIVISION

-Chleago-Coke-Co., Inc;;-an-llinois-corporation,
Plaintiff,

0 No.

)
)
)
) |
) 160CH1 2668
DOUGLES P, SCOTT, Director of the:Iitinols ) 10 C H 1 2
‘Environmental Protection:Agency,and THE )
‘ILLINOIS ENVIROMENTAL PROTECTION )
)
)
)

AGENCY, am Aguncy of the State of Mlinols,

Defendants, -

NOW COMES Plsintiff, CHICAGO COKE CO,, INC. (“Chicago Coke”), an llinois

corporation, by its attornsys, SWANSON, MARTIN & BELL, LLP, and for its Verifisd

Complaint for Petition-for Common Law Wit of Certiorari and Declaratory judgment against

" Defendants, DOUGLAS P. SCOTT, Director of the Ilinois E
. and THE ILLINOIS ENVIRONMENTAL PROTECTION. A

. 4
- Illinois, states ag follows: ) .
BOROTHY BRrow

1. Plaintjff, Chicago Coke Co., Inc,, is an Illinois corporation. Chicago Coke
operates its principal place of business at 11400 South Burley Avemse, Chicago, Illinois (“the

Facility”).
"2, Dofondant, Illinois Environmental Protection Ageacy (“Illinois EFA”), is an

Agency of the State of Illinols, created pursuant to Section 4 of the llinos Environmental

Protection Act, Sec 415 ILCS 5/4, Defindant, Douglas P. Scott, is the Director of the Ilinois
' EXHIBIT

:EPA. : g
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COUNT 1 - TOR
3, The Illinois Pollution Control Board adopted regulations for major sources of air

pollution located in areas that do not meet national air standards set by the Clean Air Act. These
areas arc known as “non-attainment aress,” See 42 U.S.C. § 7407(d)(1)(A)(i); see also 35 IIL
Admin. Code § 203,301, et seq. Before any new or modified major source of pollution can be
constructed in 2 non-attainment ares, the new or modified major source must obtain “emission

offsets” for the emount of pollution it is expected to generate.
4 Hlinois regulations recognize that emission-offsets can be sold -between companies
in non-attainment areas. See 35 Ill. Admin. Code § 203.303(e). -

5 Ilinois EPA evaluates and approves emission ofisets, 35 Ill. Admin. Code §§

203.302 and 203.303,
6. Chicago Coke’s Facility is located within a non-attainment area.

7. Chicago Coke sought to sell its emission reduction credits (“ERCs™) to a buyer

located in the same non-attainment area.
8, Chioago Coke's ERCa constifute a property right for purposes of this action.
9. Chicsgo Coke submitted three formal, written requests asking Illinois EPA to
recognize Chicago Coke's ERCs as emissions offsets under linois Administrative Code §
203.303.45’3? Chicago Coke Co., Inc.’s letter dated August 3, 2007, attached as Exhibit A;
Chicago Coke Co, Inc.'s letter dated July18, 2008, attached as Exhibit B; and Chicago Coke
Co., Inc.’s letter dated January 15, 2010, attached as Exhibit C.

10.  In response, Illinois EPA invented a fictitious “rogulation” which it used as a

basis to deny Chicago Coke’s ERCS,
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1. Under Illinois EPA's fictitious “regulation,” a facility that is permanently shut

down cannot use ERCs as emission offsets for new sources and/or major modifications, See

Final Agency Action dated February 22, 2010, attached Ahcrcto as Exhibit D,

12, Contrary to Tinois EPA'S application of the fictitious “regulation” to Plaintiff,

Illinois EPA has issued permits based on ERCs from at least five permanently shut down

" facilities. See Offsets Chart, attached as Exhibit E.
13, Illinois EPA is enforcing & fictitious regulation against Chicago Coke.

14, Illinois EPA's ‘purported “regulstion” was never promuligated pursuant to the

Illinois Administrative Procedure Act. 5 ILCS 100/5-5 ef seq.
An actual controversy cxists hetween Plaintiff and the Defendants, Pursuant to

15,
Section 2701 of the Tlinais Code of Civil Procedure (735 ILCS 5/2-701), this Court is vested
with the power and responsibility to make a binding declaration of rights regarding PlaintifF's
ERCs ss offsets, and to award Plaintiff such other and further relief as it may deem just and
equitable. | .
" WHEREFORE, for the above and foregoing reasons, Plaintiff, CHICAGO COKE CO.,
INC., moves this Court to enter an order declaring that llinois EPA has cxceeded its-statutory
authority by attempting to en_force a fictitious regulation that was never promulgated pursuant to

the Administrative Procedure Act,
F A \ R

-

1.15. .Plaintiﬁ‘ re-alleges and incorpcratés berein by reference paragraphs 1-15 of Count

I a8 paragraphs 1-15 of this Count II,
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16.
denying plaintiff's ERC credits as offsets by applymg a fictitious and unptomulgated regulation,

Plaintiff is unaware of any method of review or remedy for [llinois EPA’s

except via issuance of a wnt by this Court.
WHEREFORE, Plaintiff, CHICAGO COKE, INC,, prays for issuance of a writ of

certiorari directed to Defiendants to certify and to produce in this Court the record of Illinois

. EPA's determination that the Chicago Coke Facility is permanently shut down; and that C&ﬁcago

Coke’s ERCS cannot be utilized as amxssmn offisets, and that upon review thereof, Illinois EPA’s

detcmnnatzon be vacated, annulled, and reversed,

1-16. Plaintiff re-alleges and incorporates hersin by reference paragraphs 1-16 of

.Counts [ and II as paragraphs 1-16 of this Count III.
17. The Illinois Administrative Procedure Act provides that when & party has an

 administrative rule invalidated by & court for eny reason, including when the agency exceeds its

.-stattory.authority, the.court. shall award the party.bringing.the.action.the reasonable.expenses.of ...

litigation, including reasonable attorney’s fees. 5 ILCS 10W10~55(c)
18. Undcr the Illinois Admmlstmnve Procedure Act, “rule” means an agency

statement of gcncral apphcahﬂity that implements, applies, interprets, or prescribes law or

policy. 5 ILCS 100/1-70.

19,  An actua] controversy exists between Plaintiff and the Defendants, and pursuant
to Section ;‘2-701 of the Illinois Code of Civil Procedure (’?35 ILCS 5/2-701), this Court is vested
with the power and responsibility to make & binding declaration of right, and to award Plamuﬁ'

such other ami further relief as it may deem just and equitable,
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WHEREFORE, for the above and foregoing reasons, Plaintiff, CHICAGO COKE CO.,
INC., moves this Court to enter an order declaring that:
8. Illinois EPA’s purported administrative rule that “permanent shut-down” of a facility
~ defeats ERCs for use as emission offsets is not authorized by federal or state law or
regulation, and is unreasonably inconsistent with the actions of Illinois EPA in other
matters involving recognition of emission reduction credits,
That, pursuant to Section 10-55 of the Illizois Administrative Procedure Act (5 ILCS
' 100/10-55), the C;:!llft award to Chicago Coke Co., Inc. the reasonabie expenses of |
this litigation, including reasonable attorney's fees, incurred i in brmgmg the present
action for declaratory Judgment, together with reasonable prejudment and postﬁ .

Jjudgment interest on all sums due,

Respectfully submitied,
SWANSON, MARTIN & BELL, LLP

One of Its Attorneys

Dated:  March 26, 2010

Michael J. Maher -

Erin E. Wright

SWANSON, MARTIN & BELL, LLP
330 North Wabash Avemw

Suite 3300

Chicago, lllinois 60611

© (312) 321-9100

Firm L.D. No. 29558
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VERIFICATION

1, Simon Beemsterboer, have mvxewed Plaintiff Chicago Coke Co., Inc.’s Verified
Comaplaint for Declaratory Judgment and Petition for Common Law Wit of Certiorari, and stafe
‘ thai such allegations are true and correct based on information presently availsble to me. Under

penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the

statements in this Verification are true and accurate.

Subscribed and Swom to before me
this &Y day of _{\\avch __, 2010

N omryii Public g

My commission expires; Dag 20,2606
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H ODGE~ DV, zER ZEMAN
;KA‘I'I‘]ERM D. m}l
"B-muil: khodge@hdzlaw.com
August 3, 2007

Johm J, Kim, Esq
Managing Attomey
Air Regiilatory Unit
Hlinois Environments] Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Cade #21
Springficld, Oiinois 62794-9276

RE:  Chicago Coke Co., Inc,
Bmission Reduction Credits

Dear John:

On July 11, 2007, wpmcnmrvcsofcmcagoc&cc«) Inc.(“Chiwgoane”)metwiﬂ:
representatives of the Ilhnms Environmental Protection Agency (the “Meeting™) the
. _potential for the sale of certain emission reduction credits (the “ERCs™).as.0ffsets to.be ussd by a.
purchaser of the real property of Chicago Coke, located at 11400 Scuth Burley Avenue, Chicago,
Illinois (the “Real Property™). The Ulinois EPA expresssd certain concems with the transaction,

- In particular, the Iliinois EPA had concerns with respect to 35 Ill. Admin. Code § 203.303. We
bave reviewed the Illinois EPA’s areas of concern and related documents. Our findings are

discussed below,
1L BACKGROUND _
" Chicago Coke purchased the Real Property in 2002, Chicago Coke acquired the existing
Clean Air Act Permit Program (*CAAPP") permit (permit #96030032) associated with the Real
. Property on July 14, 2003, All appropriate foes have boen paid and Chicago Coke continues to
hold the valid CAAPP permiit. Chicago Coke applied for a construction pecmit for & pad-up
rebuild of the facility on May 3, 2004, Construction Permit No. 04010037 was issucd to
Chicago Coke on April 28, 2005 for a pad-up rebuild of the facility (the “Construction Petmait”).
Following issuance of the permit, Chicago Coke secured conditional financing and identified
rospective purchasers of coks. The Construction Permit expired on October 28, 2006, Chicago

P
Coke and Chicago Clean Energy, LLC (“CCE”) began negotiations regarding & potential salo of
the Real Property and certain emission reduction credits (“ERCs") in mid-2006, and are currently:

3180 ROLAND AVINUE 4 POST OFFICK BOX 5776 4  SPRINGFIELD, ILLINOIS 827055776 3
TELRPHONE 217-823-4800 | FACSIMILE 217-823-4048
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-in the process of tramsferring the Real Pruperty from Chicage Coke to CCE. As you are awarr,
CCE intends to construct a coal gasification plant on the'Real Property, In addition to the Real
Property, Chicago Coke and CCB wish to transfer ERCs from Chicagn Coke to CCE for use as
offsots by CCE. Chicago Coke and CCE have entered into a Letter of Intent wherein CCE will
" -purchase 55.9 tons of VOM ERCy, 1067 tons of NO, ERCs, and 156.9 tons of PMy; BRC (to
offset emissions of PM;p and as a sumogate for PMa s) as referenced in Attachment 3 of the

Construction Pcrmit (the “Attachment™), It is our undmtandmg that the lliinois EPA has made a
deétermination with regard to the socuracy of the emission totals listed in the Atmohmmn and will

not rovisit thege emission totals

O SECTION 203303
‘I‘heﬂlinoizﬂ?A’wmwnwiththnusoofPMERCsﬁumshutdawniom as offsets

under the State's Now Source Review (“NSR”) regulations, pussuant to the recent PMa
nonattainment d.esigmﬂon, is based pn Section 203.303(b)(3) which states ylm offiets:

3) Must,‘ IDe O3 it o
g&mmmbmhww% 1975, 0r
an, until ths United States Enrvirommantal

y.b;sbmunmm
. Protection Agency (USEPA) has approved the attainment demonstration
andstanotxadmgormaﬂ:eungmlu ﬁarra!mntpoﬂutunt, thcnr_mm

35 11l Admin, Cods § 203,303, (Bmpbasis added)

Section 203,303 includes two acparato issucs: 1) the timing of any past shutdown; and,
2) whether such shutdown credits may only be used as & replacement source for the shutdown, |
We address these issues separately below.,

A, Timiogof the Shutdown '
As stated above, Section 203,303 provides that “j
morparmanmtcurmlmmt ofpmductwn o opmmng hom:z, have occurred gince

whichever is more moant, Cy7) " thzmatter a.t hand, Chicago Cokn cleaﬂy did not "ahut
down"” before April 24, 1979 Therefore, the question is whether Chicago Coke “shut down”.
before April 5, 2005, thc dahc that the PM; s nonattainment designation became effective. See 70

FR 19844,
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-The shutdown of a solirce is not defined in the Illinois Environmental Protaction Act (the
“Act”), the associated 1llinois environmental regulations, or in federal regulations regarding new
source review, Therefore, it is not completely clear whem, or if, Chicago Coks has “shut down.”
Chicago Coke holdy an active CAAPP Permit, Chicago Coke’s CAAPP fees are up to date, and
Chicago Coke timsly appliad for & renewal of the permit, The permit allows the operation of
coke overu, & by-products plant, a boiler, and cosl/coke handling operations, The coke ovens,
by-products plant, and boiler have not operated since early 2002,

However, it ls clear that Chicago Coks did not “shut down™ in 2002,
Coke applied for, and obtained, the Construction Permit for a pad-up rebuild of the ﬁwility
During the hwmg regarding the issuance of the Construction Permit, the Illinois EPA stated
"[t}hm fccx!xty is not considered 8 now mauor source becausc the source was not permancatly shut

Qmmgﬁ_gkg_ggmmxntp% (“Thusoume is noteonsidcxedancw majormureebeauu the
source was not permaneatly shut down.”) /2 at 31-32, The Illinois EPA issued the Construction

Permit an April 28, 2005.

. The Dlinois EPA could not have issued the Construction Permit for a pad-up rebuild at
Chicago Coke if Chicago Coke had been “shut down” as of the issuance date of the Construction
Permit. The Illinois EPA would necessarily have considered Chicago Coke to be & new source
and to have permitted it accordingly. Therefore, for purposes of NSR/PSD the [lincis BPA is
on record that Chicago Coke did not “shut down” prior to April 28, 2005.! Since any potentin!
shutdown of Chiicago Coke occurred after the date ﬁntthcammclndmg Chicago Coke was
designated to be a nonatrainment area for PM, 5, and for every pollutant of concem,ﬂm fist

" factor In Section 203,303 is clsarly satisfied,

~ B.  Replacoment Souree
. Section 203.303.also provides that “unti] the United States Bavironmental Protection
- Agency ("USEPA”) has approved the attainment danonstraum and m tmdmg or mad:cung

rules for the relevant poliutant, the proposed new ,
the shutdown or euctailment.” 35 Ill. Admin, Code § 203 303 USBPAhna not appmved P PMu
demonstration for Illinois. However, the area surrounding and including Chicago Coke (the

‘MeCalumctAm")wasdwxg:xawdasanonattammcntmfwPMlom1990 Seg
ratc Nonattainment unty. Iinois (Draft), Hinois EPA, Juns 25, 2005, at

p3 and 5 “{US]EPA fully uppmv thc Lakc Calumet PM-10 nonattainment area SIP on
July 14, 1999 (64 FR 37847). With this approval, Hlinois had fulfitied all Cloan Air Act

Mt must bo noted that the Construction Pormit and » yubsoquent amendnwent did not expire uritil October 28, 2006,
and it {v likely thet Chicago Coke did not, oc will not, “shot down”™ rnrﬁ;epwpmomsmmuntﬂmﬁmc )

following that dalc.



Electronic Filing - Received, Clerk's Office, 08/17/2012

John J, Kim, Bsq.
August 3, 2007
Page 4

" requirements fanartDplnns for the Lake Calumet moderate PM-10. nonattxmmeutm
70 FR 55545, 55547, The Lake Calumet Ares was redosignated as attainment for PNfjo cﬁ'achve
November 21, 2005. Sez 70FR 55545, In discussing the redesignation and its effects on
NSR/PSD, the USEPA stated as follows:

The requirements of the Part D--New Source Review (NSR) permit program will
be nplwod by the. Part C—Prevention of Significant Deterioration (PSD) program
for major new sources of PM~10 ance the arca has beenredesignated. Because the
PSD program was delegated to the State of Illinois on February 28, 1980, and
aznanded on Noveriber 17, 1981 it wm beoamc mlly eﬂ‘eoﬂve immodintelyupon

70 FR 55545, 55547, (Emphasis added.).

: In addition, the USEPA gencrally allows States to uss an existing PMjp major NSR
permitting program as an interim measure until 2 PM; s program can be implemsented, The
USEPA recently reiterated its position on this issuc and stated;

Our current guidanée permits States to implement a PM[ mJ nonattzinment

. majorNSRpmgmmuuumgate to address the requirements of

_.nonsttainment. mmorNSR for.the PM[2.5] NAAQS. A States surrogate
major NSR program in PM[2.5] nonattainment areas may coasist of sither the
implementation of the State’s SIP-approved nonattainment major NSR .
program for PM[10] or implementation of a major NSR program for PM[10]
under the authority in 40 CFR Part 51, Appendix S, Appendix S genarally
applies where a State lacks a ponattainment major NSR program wveting a
particular pollumnt. ’

70 FR 65984, 66045.

Illinois has a SlP-appmvad nonattainment major NSR program for PMyg for the Lake
Calumet Area and the authority to use the PM)o program for PMg s permiting at this time.
Pursuant {o the redesignation of the Lake Calumnet Area to attainment, the USEPA mandated that
requirements of the Part D NSR permit program would continue $o apply to new or modified

3 Also, vee generally, 35 Wi, Admin. Code Past 203 (pmﬂdinamxlmquhmnﬁrmwmnwmdmvﬂmz
cpeoiﬁuliythl.“[x}nmynnwhunmentmnopumMmornibwﬁwoommmofswwa - -
stationgry source or major modification that is major for the poliutant for which the srea is designatod a
nmmmmummmmmmmmmum'a 3smumcmm.m
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gources of PMzs, Therofore, N8R, permits for PMzy in liinots will be logally. issued pursuant to

federal directive and guidance under lllinois' approved attainment demonstration for’PMo.
Since any permit rélated to the matter at hand will be issued under an app'ovad attainment

demonstration, the rcp!wcmont requirement of Section 203,303 is not applicibile here,

Section 203.303 bocama effective on April 30, 1993 and was “mbmlttad to USEPA oo
- June 21,1993" for stion for inclusion in the State Implemenuﬁon Plan, 59 FR 48839,

48840, The USEPA ucoepmd tha language ar oonsismt with the federal rule.

One month latez, on July 21, 1993, USEPA issued & guidance document (July 21, 1993,
Memorandur from John S. Seitz, Directar ‘Office of Air Quality Planning and Sandmls (MD-
10) regarding Uss of Shutdown Credits for Ofﬁax (“Seitz Memo")), wherein USEPA changed
its position with regard to the use of ERCs from shutdowns. Prior to the Seitz Memo, USEPA
maintained that 40 CFR § 51.165(a)3)(i{{CX2) required that “where a State lacks an approved
attainment demonstration, emissions reductions from shutdowns or curtaiiments cannot be used
a8 new source offscty uriless the shutdown or curtéilment cccurs an.or after the date & new source
permit application is filed.” Seitz Memo at |, However, “a concern raised is that because the
Clean Air Act Amendments of 1990 (1990 Amendments”) have creatad new schedules for
~ submitting attainment demonstrations, the existing NSR rules restricting the use of so-called

“prior shutdown credits” may be read as mmcman’ly hindering u State’s ability to establish &
viable-offset banking. program. for. severa! years.” .Jd. at.1. USEPA eventually. concluded that,
since attainment demonsirations were not even due at the time, “States should be sbls to follow,
- -during the-interim- period between-the present-and the. date when EPA. acts-to-approve.- -.or..._.._.

disapprove an attainment demonstration that is dus, the shutdown requirements applicable to
arcas with attainment demonstrations.” 7o, at [. The Guidance also allows States to “interpret

their own regulations. . . in accordance with this policy.” Seitz Memo at 2.

~ Thereafter, USEPA proposed mejor reform to the NSR rules in 1996. See 61 FR 38249,
While the specific rule in qmﬁon‘ here has not been finalized, it is clear that USEPA stands -
behind the positions taken in the Seitz Memo. In the proposed NSR reform, USEPA discussed -
the Guidance by stating that “the EPA took the position that such credits may be used as offsets
until the EPA acts to approve or disapprove an attainment demonstration that is dus,” 61 FR
38249, 38313 (July 23, 1996). USEFA also stated that “EPA is proposing to adopt the policies
reflected in the July 21, 1993 policy statement as regulatory changes, The EPA contirues to
adhere to its view inthe July 31, 1993 policy statement that the 1990 Amendments’ provisions
for ozone nonattainment areas justify usc of prior shutdown and curtaliment crodits as offyets in
the interim period before the EPA spproves or disapproves any roquired attainment
demonstration. The EPA believes that the safeguards in the new requirements of the 1990
Amendments provide adequate assurance of progress toward attsinment o that restrictions on
the use of prior shutdown or curtailment credits is not necessary.” Jd. Among the reasons stated
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for making the change to the shutdown ERC policy were that “EPA belioves the interim period
prior to approval or disapproval of attainment demonstrations for 0zone nonattainment arcas will
continue after the promulgation of thiis final rule™ and “arcas may be designated as new ozone
nonattainment areas in the future that will have fiuture sttainment dates, and if designated
moderate or sbove will have future dstes Tor submission of an sttxmment decnonstration. Jd. at

38312

In ummary, mmon rule requires that only replacement sources can use shutdown
credmbefmUSEPAhnnppmvadthcappmpm(nmmdmnhbw. USEPA has not

approved an [llinois PMa ¢ or 8-hr, ozone attainment demonstration. . However, standing USEPA

guidance and ﬁedetslmgmmprmnbla discussion regarding this issuc indicate that the rules
applicable in areas baving existing USEPA spproved sttainmeat demonstrations should apply

until USEPA spproves or disapproves any newly required attainment demonstration, Notably,
areas with existing USEPA approved attainment demonstrations are not required to restrict the

uss of shutdown credits to replacement sources. Further, states are allowed to intecpret their own

rules in accordance with the guidance, Under the Guidance, Illinois may intespret its rule, in the
interim before USEPA has approved its attainment demonstration, to read as if such a
demonstration has been approved. We understand that the Illinois EPA bas in the past
interpreted its rules, in matters such as this, in a manner that did not restrict the use of shitdown
creditstoreplacemmt sources, Therefore, shutdown BRCs mybcmedbryanyappmpﬁw

- source, not merely by replacement sources,

+ o~ -=-AS you are-aware; the Act and related Tllinois regulations do-not specifically mandate that
BERCs may only be generated from shutdowns that occurred within the past five years. However,
it has been indicated that the Jllincis EPA hes such a policy. In the matter at hand, for purposes
of NSR/PSD, Chicage Coko could not have been shut down before April 25, 2005, the date that
Construction Permit was issued. Therefore, the earliest that nny Seyear axplmt:on period could

end would be April 28, 2010,
A brief review of the expiration puiodioroﬁlaramtcsindimtuﬁlxtesmblishnd ERCs are

goud for 10 years in Pennaylvania, Now Jersay, and Massachusetts; 7 years in Colorado; 5 years

in Texas, Michigan, and Washington; and, do not expire in Georgia, Bach of theae states has
cither a trading or an official banking/ERC recognition program. .

There appears tobc one federal guidance document that has addressed the expiration
issus directly. That guidanco document states:

11, Is there a time frame for offset expiration?

? However, it Is fikely that Chicago Coke could pot be considered to bo “shut down™ during the period that it held
the validly ixsued Conatruction Peemit,




Electronic Filing - Received, Clerk's Office, 08/17/2012

John J, Kim, Esq.
August 3, 2007
Page7

‘In gonenal, omaucmconﬁnuotomdstulmgumcymmmwdfmm

‘each subsequent emissions inventory. They expire if they are used, or relied
upon, in issuing & permit for a major stationary source or major modification

in 2 nonattainment area, or muxed!n:demonmnﬂon of reasonable further

progress,

mSMmaymclndametphﬂmdminiuswameﬁ‘whva
management of the offsets. . For example, TACB's proposed banking nile
would require each individually banked offset to expire S years after the date
the reduction occurs, if it is not used, The nile also provides that a particuler
‘banked reduction will depreciats by 3% éach year that it remains in the bank. -
EPA is mippartive of the approach Texas has taken in its proposed banking

_ rnule to limit ths lifetime of the offsets and to allow for an annmal depreciation.

Stanlcy Me:'burg. Dtmm, ﬁur Pesticidu und Toxxcs Drvmmn (6'1'), mmm

1892, Novcmber !9 1992.
Thercfore, there is apperently no absolute time limit or specific expiration period for
genermting or using ERCs. Further, since Illinoiz does not include aay timeframe in its SIP, it

need not use five years, onnyoﬁwﬁme‘ﬁmitnﬁon whan: whether an ERC
generated from:s shutdown may. expire. . However, even if the Illinois BPA. should:determing. that

"as-yeuwpuaﬂonpuiodmmbcadhcredm,ﬂmBRCamlsmhetemnotgcnmtedﬁuma

A--slntdowx:thntoccumdmomﬂmnﬁve -yeani-2go:

v,

There docs not sppear to be any federal guidance regarding the use of properly permitted
emigsions from & source that is not currently operating for the purposes of an attainment plan or
for reagonable further progress. However, there is guidance regarding shutdowns that may
peoperly be used dunngﬁwrcdmgnahon of an area to attainment. While we recognizs that such
guidance is not directly on point, the goal of any attainment plan or any demonstration of
reasonable further progress is to ensure that & specific geographic area is moving toward an
eventual redesignation of such area to attainment. In fact, the “term ‘reasonable further progress’
means such annual incremental reductions in emissions of the relsvant air pollutant as are
required by this part or may reasonably be required by the Administrator for the purpose of

of the applicable national ambient air quakty standard by the npphcabla

date.” 42 USCS § 7501. (Emphasis added)
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Rodemgnahon ia achieved as respanse to g requast for mdmgnnnon. Permanent end
enforceable emigsions reductions from shutdown sources may be included in sucha -
redesignation request. However, “[e]mission redactions from source shutdowns can be
considered permanent and eniforceable to the extent that those shutdowns have been reflected in
the SIP and alf applicable pc:miu have been mod!fied accordingly.” 67 FR 36124, 36129~
35130,

. Furthes, a SIP must include “enforceable emission limitations and other control measures,
mexns, or techniques...” 42 USCS § 74 10. In tha matter at hand, any emission reductions that
the Nllinois EPA belisves may have ocourred at Chicago Coke are not permanent or enforcesble,
Chicago Coke maintains its CAAPP permit, Chicago Coke could opecate its plant, paticularly
its boiler, at-any time. Therefors, any reductions that the Dlinois EPA may claim for a shutdown
of any sourcs that still holds an active permit would not be applicable mwand redesignation of &

nonsfteinment ares,

V. 2005 INVENTORY

The 2005 emissions inventory indicates that Chicago Coke had minimal emigsions of .
VOM and a fow tons of amissions of PM/PMp/PMa s, but no other emtissions. As discussed at
the Meeting, it is our understanding that the 2005 inventory reflects “actual” emissions from the
year 2005, A recent fedsral guidance doctiment indicates that ERCs may be generated by a
source when the underlying emissiona are no onger in the state eenissions inventory. -In the
matter addressed by the guidance, a facility shut down & unit beforo & certain NESHAP was
implemented. The source requested credit for the fiill amount of the actual eniissions from the

unit rather than the amount of emissions that would have occurred if the unit had shut down after

' the implementation of the NESHAP. Stephen Rothblatt of Region V stated “Scnoco Flexible
Packaging (Sonoco) shutdown its Tower 7 coating line in 2005, resulting in an estimated
emission reduction of 507 tons per year of volatile organic compounds (primarily Tolusne). It is

our understanding that the Tower 7 coating line has been
23 & source of emissions at the Sonoco facility.” Letier from

Stephen Rothblatt, Director, Alr and Radiation Division, to Mr, Paul Dubenctzky, Assistant
Commissioner, Office of Air Quahty, Indiapa Department of Environmental Management,

February 14, 2006.

There, even though the unit had been removed from the emmions mvmtory,
Mr. Rothblatt stated, “we find that all of the actun! emigsion reductions should be available and
creditable becaunse the reductions resulting from the shutdown of the Tower 7 coating line were
not ‘required by the Act'.” 4, Therefore, even though the 2005 Hlinois inventory does not
include emissions for many of Chicego Coke’s emission units, the lack of emissions in the
inventory should not be an impediment to Chicago Coke's ability to generate ERCy.



Electronic Filing - Received, Clerk's Office, 08/17/2012

JohnJ. Kim, Esq,
-August 3, 2007
Page 9

YL CONCLUSION
The Dllinois EPA has recognized that Chicago Coke had not shut down as of

April 28, 2005. Since: ChxcagoCakcdxdmtahutdownbcfbmlhuChmoAmw designated
as 8 nonatiainmert aren f‘onnypolhmnt, the first clanse of Section 203.303 is inapplicable, The
second clause of Section'203:303 is also inapplicable because the USEPA has approved the
attainment demonstration: nnder which permitting in the matter at hand will'be mnmlished.
‘Furttier, Section 203:303 was promulgated to comply with federal intentions which havo since
been altered by federdl guidance and by rule. Chicago Coke has an active CAAPP permit, The
Lllinois EPA continues to'bill Chicago Coke for Title'V fees and Chicago Coke continues.to pay
such fees. Any use of the emissions of Chicago Coke for an attainment demonstration or for
REP would ot be permanant or enforceible so long'as Chicago Coke maintains its CAAPP
permit. For these reasons, and for the reasons discussed hierein, Chicago Coke' respectfully

. requests that the Tlinois EPA acknowledge its ability to crests ERCs based on the potential
shutdown of its facility. As you are aware, this matter invoives geveral transactions. A timely

response would be greatly appreciatad.

Sineerely,

et

. Kathietine D, Hodge

COKB-DO1\ComJohn J. Kim Lir » Offsets Jaly 2007 '
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KATHERINE D/HODGE
© E-Miil: khodge@hddaw.com

Tuly 18, 2008

45 ECTRONIC MA
(OriginalvaUS Mail)

John J, Kim, Esq.

Managing Attorney

Air Regilatory Unit

linois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21
Springfiéld, Minois 62?84-9276

RE: Emissions Reduction Credits

Chicago Coke Co,, Inc
Fzmhty I.D No 03]600 AMC

T Dear John!

. This letter is o follow up on our prior discussions regarding the sbove-referenced matter,
By way of background, in mid-2006, Chicago Coke Co,, Inc, (“Chicago Coke™) began
negotiations with Chicago Clean Energy, LLC (“CCE") regarding the transfer of emission
reduction credits (*ERCS") to be used as emissions offsets for a project under development by
CCE. CCE intends to construct a coal gasification plant to be located at 11400 South Burley
Avenue, Chicago, Illinojs, the site of the Chicago Coks facility, Chicago Coke and CCE entered
into a Letter of Intent wherein CCE will purchase 55.9 tons of VOM ERCs, 1067 tons of NOx
ERCs, and 156.9 tons of PM{o ERCs (to offset emiasions of PMyq and as a surrogate for PMz.s);
all based upon the emissions baseline established by the Illinois Environmental Protection
Agency (“Illinois EPA™) jn the construction permit issued to Chicago Coke for the pad-up

rebuild of the coke battery on April 28, 2005.

As you may recal], we met with you and other Illinois EPA represontatives, as well as
- CCE representatives, on June 1, 2007 to discuss the conternplated CCE project. At that time, the
Illinols EPA indicated that it would be willing to consider recogrition of the Chicago Coke
ERCs for use by CCE. Thereafter, in a mesting between Chicago Coke and I{linois EPA (but not
CCE) on July 11, 2007, the Ilinois EPA expressed certain concerns with recognition of the

YIV0 ROLAND AVENUK & POST OFfpick POX 8778 A  SPRINGFIELD, [LLINOIS B270U-8T76
TILEPHONE 217-B23-4900 * & FACSIMILE 2178234048
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ERCs. By ietter dated August 3, 2007, we addressad all these concerns and asked that the
Illinois EPA acknowledge its ability to recognize ERCs based on the potential shutdown of the
Chicago Coke facility. (A copy of my August 3, 2007 letter is attached.) As you know,
subsequent to that meeting, you informed us during a telephone: conversation that, '
notwithstanding the information provided in our lotter of August 3, 2007, the [llinois EPA “is not

inclined to recognize these emission reduction credits.”

Thereafter, at an impromptu meeting hc;-ld on January 17, 2008, Bureau Chief Laurel .
Kroack stated that the Ilinois EPA would not recognize the ERC: because “the Agency has

‘always had a policy that ERCs may only be generated from shutdowns that occurred within the
past five years.” In response, I reiterated the fitct that the facility could not have been shut down

before April 28, 2005, which was the date of the conatruction permit for the pad-up rebuild of the
‘coke battery, so there would be no violation of the so-called “five-year policy.” (Sec my

August 3, 2007 letter for more details ) In addition, I expressed my concern regarding the
arbitrary nature of this determination since it was based, not on law or regulation, but upon 8
mistaken understanding regarding prior Ilinois EPA “policy." After some discussion, Ms.
Kroeck agreed that she would be willing to reconsider her determination in this matter if
presented with information demonstrating that [llinois EPA. has recognized ERCs from
shutdowns in permi(s) issued more than five years beyond the shutdown (that generated the
credits). Julie Armitge and Chris Romaine elso were present at the January 17, 2008 meeting.

Ax we have discussed, a review of penmits issued by the Ilinois EPA that contain

requirements for “offsets;” and of related documents: obtained from Bureaw of Air records, reveal

that Nllinois EPA has, in fact, recognized ERCs from shutdowns in permits issued more than five
' yeéaré beyond the shutdowns. Please sée atiached to this letter & table that provides a listof ~
permits isgued by Jllinols EPA that include requirements for emission offsets, Also shown on
this table is information concerning the bases for the offsets and the dates of shutdowns (where
that information is available). In particular, you will see that Hlinois EPA has recognized ERCs
from'a shutdown st Vigkase’s Bedford Park facility that ocourred in September, 1998 in ssveral
permits, all of which were issuéd more than five years bayond September, 1998, l.e., August 24,
2005 (Air Products), August 24, 2005 (ExxonMobil), and August 4, 2004 (SCA Tissue North
America), In addition, you will see that [llinois EPA recognized ERCs from a shutdown at Sara
Lee’s Aurora facility (formerly owned and operated by Metz Baking Company) that eccurred in -
1996; this recognition was made in a permit issued to ExxonMobil on August 19, 2003, .

These permits demonstrate that the Illinois EPA does not have a policy that ERCs may
only be generated from shutdowns that occurred within the past five years. Morsover, these
permits demnonstrate that the Tlinois EPA’s initial determination to deny recognition of the
Chicago Coke ERCs is arbltrary, capricious, and without authority. Thus, in accordance with
Ms, Kroack's commitment in our January 17, 2008 meeting, ] understand that the [llinois EPA
will be reconsidering this determination. As you may know, CCE intends to submit its
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epplication for a construction permit for its coal gasification plant in the very future. So, your
timely response would be greatly appreciated. Please feel free to contact me with any questions.

Sigeerely,

Katherine D, Hodge

. KPH:1 .

attachments

;. Mr, Simon Besmsterboer (via U.S, Mail; w/attachments)
Mr. Alan Beensterboer (via U.S, Mail; w/attachments)

- COKE:pQICorriohn 1. Kim Lir2 ~ERCy
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_HODGE DWYER & DRVER

KATHKRH‘JB D HODGE

Evail: khodge@iddattorneys.com

January 15, 2010
(Original vin .S, Mail)
Johxn J. Kim, Esq.
Chief Legal Counsel
Hinois Environmenial Protection Agcncy
1021 North Grand Avenue East

Post Office Box 19276, Mail Code #21 |
Springfield, Illinois 62784-9276

RE: mesimvkedmon Credits
Chicago Coke Co.,.Inc
Facxhty 1D Ne 031600 AMC

Dear John:

. This letter is to follow up on our discussions regarding the sbove-referenced matter, As
you know, on behalf of Chicago Coke Co., Inc. (“Chicago Coke"), | have made repested requests
to the IHinois Environmental Protection Agency (“IHinois EPA™) for recognition that cemm
Emission Reduction Credits (“ERCs™) held by Chicago Coke are available for use as emission
offsets for the permitting of major new sources and/or major madifications in the Chicago area:
Mymwcmpowmwmlnﬁﬁsmwkmudimmmbym

mnhnowEPAhurcfusedwmmgnmﬁmﬂwERCahddbyChicagoCchm
available for use as emission offsets, citing orally to various (and apperoutly changing) reasons,
-none of which reasons are supperted by law and/or regulation. Please sos the astached letter,
dated August 3, 2007, which addressed the initinl concerns articulated by the IMinois EFA, and
the attached letter, dated July 18, 2008, which addressed the [linois EPA's appecent renson &8
this time, i.e., its mistaken reliance upon the so-called “five-yoar policy.” Moreover, #-is my
wmmeofﬁmﬂlmEPAhavewmmmﬁmwm
occasions, to potential buyers of the ERCs held by Chicago Coke, that these ERCs aze pot

3130 ROLAND AVENUR & PosT OrmcE BOX B778 4 SPrINGRINLD, {LLINOIS SE7OB-BYTS
TELEPHONE 2!7%23-4900 A FACSIMILE 217-523-4048 A WWW.HDDATTORNEYS.CON
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available for use as emission offsets. Finally, the Illinois EPA has not provided any written
response to Chicago Coke in this matter,

Banduponalloftbcahow,bythuietter I am requesting that the Illinois EPA issue 2
final decision, in writing, responding to my request for recognition that certain ERCs held by
Chicago Coke are svailable for use as-emission offsets for the permitting of major new sources
* and/or major modifications in the Chicago ares: - Since my initidl request was made nessly three
years ago, [ would appreciate prompt action by the ilinois EPA to issue the requested fimal
dec:sion Please feél free to contact me if You have any questions.

KDH:amb

attachments ' .
pe:  Mr, Simon Baemsterboer (via U.S. Mail: w/attachments)
Mr. Alan Beemsterboer (via U.S, Mail; w/attachments)

~ COKE:001/Conlabn J, Kim Lir3 - BRCs
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
1021 North Grand-Avenue East, P.O. Box 19276, Springfield, Winois 5279350276  (117) 782.262Y
hames R, Thompson Centar, 100 West Randniph, Sune is{im, Chicago, 1) 0601 » [312) A14-A126
Doudtas P. Scory, DiRECTom

PAT Quinn, (OVERNOR

(217)-782-5544
(217) 7829143 (TDD)

February 22, 2010

Katherine D, Hodge .
"Hodgé Dwyer & Driver

3150 Roland Avenue

P.O. Box 5776

Springfield, Iliinois 62705

‘Re:  Chicago Coke Co., Inc.
Emission Reduction Credits

DcarKaihy

Thank you for your letter dated January 15, 2010, You asked that the Hllinois Environmental-

Protection Agency (“Illinais EPA™) respond as to our final decixion op whether certain Emission
Reduction Credits (“ERCs") claimed by Chicago Coke Co., Inc. (“Chicago Coke”), are available
for use as emission offsets for the permitting of major new sources and/or major modifications in

the Chxcagoan:a

- Bmsedona discussion [ had with Laure] Kroack, Bureau Chief for the Dlinois EPA's Bureauof
Alr, T can confirm for you that the Illinois EPA's final dscision on this issue remains the same as
was previously conveyed to you. That is, the Illinois EPA does not find that the ERCs claimed -
are available as offsets, since it is our position that the Chicago Coke facility is permanently
shutdown. Pursuant to applicable federal gmdancc, the ERCs are thus mt -available foruse as -

you described,

T hope this makes clear the ﬂlinbis EPA’s position on thiy isgue. If not, or if you have any further
questions, please de not hesitate to contact me, Thank you.

. Wwckiued ¢ 4307, Main 31, Rocidord, K 61100 » (915} 987.7760 Doas Plakeas @ 9311 W, Hasteort 51, Des Plainag, 1 40016 * [547] 2044000
wumssn i, 1 0123 v (847} 6OB-3171 Poarla  SETS N, Universicy 51, Peorie, M 61614 » (200 $9)-5400
Suran of Ll MOOEN® 7830 N. Uriversiy 31, Pooria, B 1614 » [300) 643.5462 Chaspalge « 1125 5. Fest 31, Champaigr, R, 61820:#{212) 2783800
Maciow = 2309 W, Mairs SC, Suite |16, Maon, K 2959 » (618) 9237200

thmm Collinrvile, K 62234 ¢ (@1H] 3465120
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