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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
IN THE MATTER OF:

PEOPLE OF THE STATE OF
ILLINOIS,

Complainant,
PCB 2010-061 and 2011-002
(Consolidated — Water —
Enforcement)

ENVIRONMENTAL LAW AND
POLICY CENTER, on behalf of PRAIRIE
RIVERS NETWORK and SIERRA CLUB,
ILLINOIS CHAPTER,

Intervenor,

V.

FREEMAN UNITED COAL
MINING CO., L.L.C., and
SPRINGFIELD COAL COMPANY, L.L.C.,
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Respondents.

FREEMAN UNITED COAL MINING COMPANY, LLC’S MOTION FOR SUMMARY
JUDGMENT AND RESPONSE TO THE PEOPLE OF THE STATE OF ILLINOIS’
MOTION FOR PARTIAL SUMMARY JUDGMENT

Respondent, Freeman United Coal Mining Company, LLC (“Freeman United”), by its
attorneys, hereby files its response to the State’s Motion for Partial Summary Judgment (the
“State’s Motion”) and its own Motion for Summary Judgment on Counts I and IIT of the State’s
complaint (the “Freeman Motion™).

The State’s Motion presents this case as a simple enforcement proceeding with
undisputed facts. The State contends that Freeman United submitted discharge monitoring
reports (“DMRs”) that document violations of Freeman United’s National Pollutant Discharge

Elimination System (“NPDES”) permit for the Industry Mine and therefore the State is entitled
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to summary judgment on Count I of its complaint. Next, without the benefit of an evidentiary
hearing or the Illinois Pollution Control Board’s (the “Board”) adjudication of the remaining
counts in its complaint, the State asks the Board to assess penalties against Freeman United in an
amount significantly higher than the Board has ever imposed for similar alleged violations.

The State’s Motion, however, substantially ignores the enforcement history between
Freeman United and the Illinois Environmental Protection Agency (“IEPA”) with respect to the
Industry Mine’s effluent discharges. In 2005, Freeman United entered into a compliance
commitment agreement (“CCA”) in response to an IEPA notice of violation (“NOV”) related to
specific discharges from the Industry Mine. That CCA was extended on August 30, 2007, and
one day later, Freeman United sold the Industry Mine to Springfield Coal Company, LL.C
(“Springfield Coal”). Freeman United had no further interaction with the State with respect to
the Industry Mine until February 10, 2010, the date the State filed the complaint now pending
before the Board.

As discussed below, the Illinois Environmental Protection Act (the “Act”) contains
specific provisions that govern if and when IEPA can refer a matter to the Attorney General for
further enforcement proceedings. Here, IEPA’s entry into a CCA with Freeman United, as well
as its failure to otherwise meet the Act’s procedural pre-enforcement requirements, barred IEPA
from referring this matter to the Attorney General. Additionally, the undisputed facts clearly
demonstrate the compelling circumstances necessary for this Board to find that the State failed to
diligently exercise its enforcement authority, resulting in waiver and/or laches with respect to the
violations that are the subject of the State’s complaint. Alternatively, the State should be

estopped from seeking to enforce these alleged violations at this late date. For these reasons, the
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Board should deny the State’s Motion and instead grant summary judgment in favor of Freeman
United on Counts I and III of the State’s complaint.

FACTUAL OVERVIEW

Freeman United agrees that many of the facts relating to the effluent discharges from the
Industry Mine are not in dispute (although whether these facts constitute violations of the Act
remains a disputed issue). These undisputed facts, however, require that the Board find, as a
matter of law, that it is Freeman United and not the State that is entitled to summary judgment.1

It is undisputed that Freeman United owned and operated the Industry Mine until August
31,2007, when it sold the mine to Springfield Coal. (Affidavit of Thomas J. Austin, attached
hereto as Exhibit 1 (hereinafter “Austin Aff.”), 1.) The State admits that on April 2, 1999,
IEPA issued an NPDES permit to Freeman United authorizing discharges from its Industry Mine
to various area waterways. (Complaint, §5.) As required by its NPDES permit, Freeman United
submitted quarterly DMRs to IEPA. (Austin Aff., 3; State’s Motion at 2.) These DMRs
provided IEPA with detailed information on the specific levels of regulated substances in
discharges from various outfalls at the Industry Mine. (Austin Aff., §4; State’s Motion at 3.)
According to Larry Crislip’s affidavit, which is the primary evidence on which the State relies in
support of its Motion, at various times between January 2004 and August 2007, Freeman United
reported discharges in excess of its permitted limits for iron, manganese, sulfates, total

suspended solids (“T'SS™) and pH from various outfalls at the Industry Mine.? (State’s Motion at

! Although these undisputed facts warrant the Board’s entry of summary judgment in favor of
Freeman United, as discussed throughout Freeman United’s Motion, there are numerous factual
issues as to whether the violations alleged in the State’s complaint are in fact violations of the
Act. These factual issues standing on their own preclude the Board’s entry of summary
judgment in favor of the State. See discussion at Section V of the Freeman Motion.

2 Freeman United notes that Larry Crislip’s affidavit, on which the State’s Motion is predicated

almost entirely, contains factual errors and fails in a number of instances to identify alleged

3
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3, 4; Affidavit of Larry Crislip (hereinafter “Crislip Aff.”; attached as an Exhibit to the State’s
Motion), at 14.)

On March 11, 2005, IEPA issued Freeman United an NOV for alleged violations of the
effluent limits in the Industry Mine’s NPDES permit. (Austin Aff., §5.) Although Freeman
United’s DMRs provided IEPA with detailed information on the levels of iron, manganese,
sulfate, TSS, and pH in the discharges from each of the Industry Mine’s regulated outfalls
(Crislip Aff., 4), IEPA’s March 2005 NOV identified only three violations of the manganese
limit from a single discharge point, Outfall 19. (Austin Aff. at Ex. 1A.)

Shortly after receiving the NOV, in accordance with Section 31(a)(5) of Act, Freeman
United submitted a proposed CCA to IEPA (the “2005 CCA”). (Austin Aff. at Ex. 1B.) On
June 16, 2005, IEPA accepted Freeman United’s 2005 CCA, albeit with a minor modification
requiring Freeman United to continue to monitor the manganese levels from Outfall 19
(notwithstanding that, as explained in the 2005 CCA, the waters being collected in Pond 19 at the
Industry Mine constituted “Reclamation Area” drainage per 35 Ill. Admin. Code 406.109).

(People’s Response to Affirmative Defenses by Freeman United Coal Mining Company, LLC

violations appropriately. For example, in two instances Mr. Crislip’s affidavit misstates the
sulfate permit limit for Outfall 18 as 1,100 mg/L where it should be 1,800 mg/L. (Crislip Aff.,
Y4E.) Mr. Crislip’s affidavit also inaccurately reports the June 2006 discharge data for
manganese at Outfall 19. (Crislip Aff., §4C.) There are also instances in which Mr. Crislip’s
affidavit cites only a month where an exceedance of a daily maximum effluent limitation is
alleged (e.g., second entry in J4E (Outfall 003)) or lists a calculated average data point as the
reported discharge level on a specific date (e.g., second entry for July 31, 2006, in J4E (Outfall
009)). See also Austin Aff., 27.

335 111. Admin. Code 406.109 provides specific effluent standards for coal mine discharges from
“reclamation areas.” These standards do not impose any discharge limits for manganese.
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(hereinafter, the “State Answer,” 8.); Austin Aff. at Ex. 1C.) The State admits that Freeman
United fully complied with the 2005 CCA. (State Answer, 8.)

On March 30, 2007, a few months prior to expiration of the 2005 CCA, Freeman United
submitted a proposed CCA extension to IEPA. (State Answer, §8.) On July 13, 2007, IEPA
provided a written response to Freeman United’s proposed CCA extension that advised Freeman
United that its proposed‘CCA extension did not adequately address “the current elevated
manganese concentrations in the discharge at Outfall 19 and subsequent water quality standards
violations.” (Austin Aff, at Ex. 1F.) In this July 13, 2007 letter, however, IEPA invited Freeman
United to submit additional proposals and directed Freeman United as to what would need to be
included in an “acceptable CCA extension.” (Id.)

On August 30, 2007, Freeman United submitted a revised CCA that identified additional
steps that it would take to minimize the total manganese levels in the effluent discharge from
Outfall 19 (the “2007 CCA”).* (Austin Aff. at Ex. 1H.) The next day, Springfield Coal acquired
the Industry Mine. (Austin Aff., §1.) IEPA acknowledges that it never formally responded to

Freeman United’s August 2007 CCA (State Answer, {8), although IEPA later verbally advised

* Freeman United does not dispute that IEPA’s July 13, 2007 letter stated that subsequent
communications with IEPA would not be considered a CCA and acknowledges that the State has
denied that the 2007 CCA was ever approved. However, those statements are in conflict with
other statements in IEPA’s letter advising Freeman United what would need to be included in an
“acceptable CCA extension.” Moreover, as further discussed at page 10 of the Freeman Motion,
we have found no authority, nor does the State cite to such authority, that would allow IEPA to
ignore the General Assembly’s mandate that IEPA’s failure to respond to a CCA request results
in the CCA being deemed accepted by operation of law. 415 ILCS 5/31(a)(9).

The validity of the 2007 CCA is a key issue in this matter as it would bar IEPA from having
referred the matter of enforcement to the Attorney General. See discussion at pp. 9-10. If the
Board does not find that the 2007 CCA was approved by operation of law, there is a factual issue
as to the CCA’s existence that at a minimum prevents entry of summary judgment in favor of the
State.
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Springfield Coal that it should continue to operate pursuant to the 2007 CCA. (Austin Aff.,
116.)°

For the next two years, Freeman United had no contact with the State related to the
Industry Mine. (Austin Aff., §18.) Then, almost five years after having first entered into the
CCA and more than two years after the mine had been sold, the State filed the complaint now
pending before the Board. Each of the alleged violations in the State’s complaint is based on
information from Freeman United’s DMRs. (State’s Motion at 3.) None of the information was
new or otherwise unavailable to the State prior to February 10, 2010 when the State filed its
complaint. As further set forth below, the State should not be allowed to disregard the Act’s
procedural enforcement framework, remain silent for years, and then suddenly file a complaint
before the Board seeking hundreds of thousands of dollars in civil penalties.

ARGUMENT

Because the undisputed facts establish the requisite elements of the specific affirmative
defenses asserted by Freeman United, the Board should deny the State’s Motion and instead
grant summary judgment in favor of Freeman United on Counts I and III of the State’s
complaint.’ Perhaps recognizing its vulnerability with respect to these affirmative defenses, the
State argues that Freeman United’s affirmative defenses are not really defenses to liability, but
rather, go to the issue of the amount of civil penalties that the Board should impose. (State’s

Motion at 8.) The State therefore asks the Board to ignore these affirmative defenses when

>On August 14, 2007, Freeman United advised IEPA that effective September 1, 2007,
Springfield Coal would be the owner/operator of the Industry Mine and requested transfer of the
NDPES permit. (Austin Aff., at Ex. 1G.) IEPA never responded to Freeman United’s

August 14, 2007 transfer letter. (Austin Aff., §18.)

8 Count I of the State’s complaint alleges that Freeman United violated the terms of its NPDES
permit. Count III alleges water pollution violations of Section 12(a) of the Act.
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evaluating the State’s Motion. (State’s Motion at 9-10.) In fact, however, Freeman United’s
affirmative defenses are defenses to liability; once Freeman United successfully demonstrates the
requisite elements of these defenses, the State cannot prevail on its claims. See e.g., People v.
Texaco Ref. and Mktg., Inc., PCB 02-03, slip op. at 3 (Nov. 6, 2003) (defining affirmative
defense as a “response to plaintiff’s claim which attacks the plaintiff’s legal right to bring an
action, as opposed to attacking the truth of claim” (quoting Farmer s State Bank v. Phillips
Petroleum Co., PCB 97-100, slip op. at 2 n.1 (Jan. 23, 1997)). See also People v. Midwest Grain
Prods. of Ill., PCB 97-179 (Aug. 21, 1997) (Board refuses to strike affirmative defense alleging
compliance with CCA); People v. Peabody Coal Co., PCB 99-134 (June 5, 2003) (Board refuses
to strike affirmative defenses of estoppel, laches, and waiver). Each of the defenses discussed
below go directly to the State’s legal right to assert claims against Freeman United.

First, the Act bars IEPA from having referred this matter to the Illinois Attorney General
for enforcement with respect to Freeman United. Second, notwithstanding this statutory bar, the
State sat on its rights for years and the equitable doctrines of laches and waiver should bar the
State’s claims. Third, the State should be estopped from initiating an enforcement action for
alleged violations that were the subject of the previous CCAs. The facts supporting each of these
affirmative defenses are undisputed and Freeman United is therefore entitled to summary
judgment on Counts I and III of the State’s complaint. 35 Ill. Admin. Code 101.516(b) (same).
See also In re Apex Auto. Warehouse, L.P., Nos. 96B04594, 96B04596, 2000 WL 640780
(Bankr. N.D. Ill. 2000) (acknowledging that summary judgment for defendant is appropriate if
defendant can demonstrate that there are no genuine issues of material fact as to an affirmative
defense); Towne v. Swan, No. 10-C-808, 2010 WL 4363329 (N.D. Ill. 2010) (same).

Notwithstanding that Freeman United is entitled to summary judgment on its affirmative
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defenses, there are material issues of disputed fact with respect to the alleged violations upon
which the State’s motion is predicated that, standing on their own, preclude the State from
obtaining summary judgment on Count I of its complaint.

Finally, although the State is not entitled to summary judgment against Freeman United,
the State’s request that the Board impose civil penalties against Freeman United at this stage in
the proceedings is premature. There are material issues of disputed facts that would preclude the
Board from imposing penalties without Freeman United having had the benefit of an evidentiary
hearing.

L Section 31(a) of the Act Bars the Pending Enforcement Proceeding Against Freeman
United

As a matter of law, IEPA was barred from referring this matter to the Attorney General
for enforcement. Section 31 of the Act establishes mandatory pre-enforcement procedures that
IEPA must follow before matters may be referred to the Attorney General. IEPA’s failure to
comply with these pre-enforcement procedures requires the Board to enter summary judgment in
favor of Freeman United on Counts I and III of the State’s complaint.

When the General Assembly amended Section 31 of the Act in 1996, it established
procedures that required IEPA and alleged violators of the Act to work cooperatively to try to
resolve alleged violations prior to referral of those matters to the Attorney General. See People
v. John Crane, Inc., PCB 01-76, slip op. at 3 (May 17, 2001) (stating, “’As the Board has
discussed many times, the General Assembly amended Section 31 in 1996 to provide an
opportunity for the Agency and an alleged violator to meet to resolve alleged violations before
the Agency refers the matter to the Attorney General for enforcement.”). First, IEPA is required
to provide the alleged violator with written notice (NOV) of all alleged violations in accordance

with Section 31(a) of the Act. 415 ILCS 5/31(a). Within 45 days of receipt of the NOV, the
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alleged violator must respond to the NOV. 415 ILCS 5/31(a)(2). One possible response is a
CCA proposal. Id. In the event a CCA is proposed, IEPA may either approve the CCA or notify
the alleged violator that the alleged violations cannot be resolved without the involvement of the
Attorney General. 415 ILCS 5/31(a)(7). If the alleged violations remain the subject of
disagreement between IEPA and the alleged violator, IEPA must issue a written notice informing
the alleged violator that IEPA intends to pursue legal action. 415 ILCS 5/31(b).

Once these procedural steps have been complied with, IEPA may refer the matter to the
Attorney General to initiate enforcement proceedings pursuant to Section 31(d) of the Act. 415
ILCS 5/31(d). Compliance with these procedural requirements is mandatory (People v. John
Crane, Inc., PCB 01-76, slip op. at *5 (May 17, 2001)), and IEPA’s failure to follow these
procedural requirements divests the Board of jurisdiction over the respondent (see People v.
Chicago Heights Refuse Depot, Inc., PCB 90-112, slip. op. at 4 (Oct. 10, 1991) (finding that
defective notice under Section 31 “results in a lack of jurisdiction over the person of
Respondent™)).

Here, IEPA issued the required Section 31(a) notice on March 11, 2005 for manganese
discharges from Outfall 19. (Austin Aff., §5.) Freeman United responded within 45 days with a
proposed CCA as required by Section 31(a)(2). (Austin Aff., §6.) On June 16, 2005, IEPA
accepted Freeman United’s CCA as provided by Section 31(a)(7). (Austin Aff., §7.) Upon
acceptance of Freeman United’s CCA , IEPA should have ceased its enforcement activities with
respect to the March 2005 NOV.

The Act is clear that acceptance of a CCA bars IEPA from referring a matter to the
Attorney General for further enforcement proceedings. 415 ILCS 5/31(a)(10). Section 31(a)(10)

of the Act provides:
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If the person complained against complies with the terms of a Compliance Commitment
Agreement accepted pursuant to [415 ILCS 5/31(a)], the Agency shall not refer the
alleged violations which are the subject of the Compliance Commitment Agreement to
the Office of the Illinois Attorney General or the State’s Attorney of the county in which
the alleged violation occurred.

415 ILCS 5/31(a)(10) (emphasis added).” The State concedes that it both accepted Freeman
United’s 2005 CCA and that Freeman United fully complied with the 2005 CCA. (State’s
Motion at 6; State Answer, §8.) The State further concedes that Freeman United submitted the
2007 CCA, to which the State provided no written response.® (State’s Motion at 6; State
Answer, 18.) As aresult, on September 30, 2007, by operation of law, Freeman United’s 2007
CCA was deemed accepted by IEPA. 415 ILCS 5/31(a)(9). There is nothing in the record to
indicate that IEPA ever advised Freeman United that it was in violation of either of the CCAs or
provided written notice that it intended to pursue further legal action, as required by Section
31(b) of the Act (415 ILCS 5/31(b)). As such, Section 31(a)(10) of the Act clearly prohibits
IEPA from having referred this matter to the Attorney General to file the complaint now pending
before the Board.

The State may argue that because the CCAs only addressed the manganese discharges
identified in the 2005 NOV, the statutory bar does not apply to non-manganese discharges and/or
discharges from other outfalls. However, the Board need not consider this argument because the
undisputed facts are that the State wholly ignored the pre-enforcement process set forth in

Section 31 of the Act for any violations that were not addressed by the 2005 NOV. IEPA never

" The use of the word “shall” in a statutory provision indicates that the legislature intended a
mandatory, rather than a directory, provision. See e.g. Behl v. Gingerich, 396 1ll. App. 3d 1078,
1086 (4th Dist. 2009).

¥ Notwithstanding that IEPA verbally authorized Springfield Coal to comply with the procedures
set forth in the 2007 CCA (Austin Aff., §16), IEPA’s failure to provide a written response to the
2007 CCA resulted in the CCA being deemed accepted by operation of law. 415 ILCS
5/31(a)(9).

10
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issued Freeman United another NOV or otherwise provided Freeman United notice prior to
referring these violations to the Attorney General to file this complaint. IEPA’s failure to make
any effort to comply with the Section 31 pre-enforcement requirements is fatal to the State’s
claims. See People v. John Crane, Inc., PCB 01-76 (May 17, 2001) (Section 31 referral process
was mandatory); People v. Chicago Heights, PCB 90-112 (Oct. 10, 1991) (same).

Finally, we acknowledge that the Attorney General has the authority, on her own motion,
to institute civil actions for violations of the Act, especially in circumstances where there is
substantial danger posed to human health or the environment.” 415 ILCS 5/42(e); 5/43(a). Here,
the State alleges that the complaint is being brought “on her own motion and at the request of
[IEPA] pursuant to the terms and provisions of Section 31 of the [Act].” (State Complaint at §1.)

There is no evidence in the record that this matter came to the attention of the Attorney
General by any means other than by referral from IEPA.'® It would be incongruous for the
Board to allow IEPA to circumvent the clear prohibition on referrals to the Attorney General
under the facts of this case where a CCA exists and IEPA has failed to comply with the
requirements of Section 31. In a prior case with similar facts, the Board refused to allow IEPA
to circumvent the Act in this manner. In People v. Chiquita Processed Foods, LLC, PCB 02-56

(Nov. 21, 2002), the State filed a complaint alleging that the respondent had caused water

? Of course, in this case, the State waited years after Freeman United no longer owned the
Industry Mine to bring this action so it is unlikely that the State can make a credible argument
that Freeman United’s activities in 2007 posed a substantial danger to public health or the
environment.

19 The State even references the “referral” of the matter by IEPA in its own Motion. (State’s
Motion at 6.) To the extent that the State responds by arguing that the facts underlying the
present complaint came to the attention of the Attorney General by means other than a referral
from IEPA, Freeman United would certainly be entitled to obtain discovery from the State on
that issue, in which case summary judgment on behalf of the State would be inappropriate.

11
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pollution in violation of the Act. Respondent filed a motion for summary judgment in which
respondent argued that IEPA had failed to follow the procedural requirements of Section 31 prior
to referring the matter to the Attorney General. Id. Notwithstanding that the State’s complaint
alleged that it was brought on behalf of both the Attorney General and IEPA,!' the Board found
that where there had been a referral from IEPA, IEPA was not free to ignore the procedural
requirements of Section 31 of the Act. Id The Board therefore granted summary judgment in
favor of the respondent. Id. See also People v. Midwest Grain Prods. of Ill., PCB 97-179 (Aug.
21, 1997) (refusing to strike affirmative defense of CCA in enforcement proceeding brought by

the Attorney General at the request of the IEPA).'?

' The language in the Chiguita complaint is substantially similar to the allegations in this
complaint:

Paragraph 1 of the Chiquita complaint reads: “This action is brought by the Attorney General of
the State of Illinois on his own motion and at the request of the Illinois Environmental Protection
Agency....”

Paragraph 1 of the State’s complaint reads: “This Complaint is brought by the Attorney General
on her own motion and at the request of the Illinois Environmental Protection Agency . . ..”

12 Tn an effort to preserve its claims, the State refers to Section 31(a)(7.6) of the Act which
provides that successful completion of a CCA shall be a factor to be weighed by the Attorney
General in determining whether to file a complaint. (State’s Motion at 7-8.) Again, the Board
need not consider the State’s argument since IEPA failed to comply with the mandatory pre-
enforcement requirements prior to referring this matter to the Attorney General. That standing
alone should be sufficient for the Board to enter summary judgment in Freeman United’s favor.

However, in response to the State’s specific argument, Section 31(a)(7.6) of the Act became
effective August 23, 2011, almost two years after the State filed this complaint. (P.A. 097-0519,
Sec. 99.) Illinois law is clear that where an amendment to a statute affects substantive (as
opposed to procedural) rights, it cannot be applied retroactively absent a clear legislative intent
to the contrary. See Commonwealth Edison Co. v. Will Cnty. Collector, 196 Il1. 2d 27 (2001).

Nothing in Section 31(a)(7.6) of the Act itself or the legislative history evidences an intent on the
part of the General Assembly that the amendment have retroactive application. Clearly, to the
extent that the statutory amendment created a new right on the part of the Attorney General to
consider CCAs when determining whether to proceed with further enforcement, the amendment

12
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Because IEPA failed to comply with the mandatory requirements of Section 31 of the
Act, this matter should never have been referred to the Attorney General to file the complaint
now pending before the Board and the Board does not have jurisdiction over Freeman United.
Therefore, summary judgment should be entered in favor of Freeman United on Counts I and 111
of the State’s complaint.

II. The State’s Claims Against Freeman United are Barred by Laches

As required by its NPDES permit, each of Freeman United’s quarterly DMRs provided
IEPA with detailed information on the specific discharges from each of the Industry Mine’s
outfalls. (Austin Aff., 94.) However, the State waited years to file this complaint. The State’s
failure to exercise appropriate diligence with respect to the claims it now asserts should result in
those claims being barred by laches.

Laches is an equitable doctrine that bars relief when a defendant has been misled or
prejudiced due to a plaintiff's delay in asserting a right. See City of Rochelle v. Suski, 206 Il1.
App. 3d 497, 501 (2d Dist. 1990); People v. State Oil Co., PCB 97-103 (May 18, 2000). The
doctrine applies to environmental enforcement matters brought before the Board. See People v.
Stein Steel Mills Servs., Inc., PCB 02-1, slip op. at 4, 6 (Apr. 18, 2002) (rejecting the argument
that “laches is an affirmative defense only to actions in equity, not enforcement actions before
the Board” and stating that “[t]he Board has held that laches may apply to the Board in its
governmental capacity”); see also People v. State Oil Co., PCB 97-103, slip op. at 3 (May 18,
2000) (holding that “the state is not immune from application of laches in exercise of its

governmental functions™). In order to succeed on its laches defense, Freeman United must

is clearly substantive in nature and cannot therefore apply retroactively. See e.g., People v.
Blanks, 361 Ill. App. 3d 400, 408-09 (1st Dist. 2005) (substantive law “creates, defines, and
regulates the rights, duties, and powers of parties”).

13
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demonstrate (i) lack of diligence by the State and (ii) prejudice to Freeman United. See e.g., Van
Milligan v. Bd. of Fire & Police Comm’rs, 158 Ill. 2d 85, 89 (1994).

The State cannot reasonably dispute that IEPA was aware (or should have been aware) of
the alleged discharge violations each time that Freeman United submitted its DMRs to IEPA. In
fact, the fundamental purpose of DMRs is to apprise enforcement personnel of the results of
facilities’ self-monitoring efforts under an NPDES permit. See U.S. EPA DMR Electronic Data
Interchange Implementation Guidelines (Sept. 1997). We know that IEPA reviewed Freeman
United’s DMRs because IEPA’s 2005 NOV was predicated on manganese discharges that were
identified in these DMRs. However, but for the 2005 NOV, IEPA sat on its rights and took no
further action for five years. Such an unreasonable delay clearly evidences a lack of diligence.

The State also cannot reasonably dispute that Freeman United has been prejudiced by the
unreasonable delay. Freeman United had a good faith belief that its 2005 CCA addressed any
outstanding discharge violations at the time of its acceptance by IEPA. (Austin Aff., 99.)
Freeman United’s good faith belief was bolstered by the State’s decision not to take further
enforcement action (at least until now). The State now seeks substantial civil penalties from
Freeman United for alleged violations that occurred between January 2004 and August 2007.
Had the State diligently identified the violations now included in the State’s complaint and
complied with the procedural requirements set forth in Section 31 of the Act, Freeman United
would have had the opportunity to work cooperatively with IEPA to address these alleged
violations. Instead, the State remained silent, allowing potential penalties to accrue wlﬁle
Freeman United continued to act in good faith reliance on the CCAs. Under any definition of the

term, Freeman United has been prejudiced by the excessive delay.
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Because the State sat on its rights for an unreasonable length of time, with resulting
prejudice to Freeman United, the doctrine of laches should bar the State’s claims. The Board
should therefore find, as a matter of law, that Freeman United is entitled to summary judgment
on Counts I and III of the State’s complaint.

III.  The State Waived Its Right to Enforce the Alleged Violations Against Freeman
United

Not only did the State’s unreasonable delay result in its claims being barred by laches,
but these same facts also demonstrate that the State has waived its right to seek enforcement for
the violations alleged in its complaint. Where a party intentionally relinquishes a known right or
where a party’s conduct warrants an inference that the party has relinquished a known right, that
party is deemed to have waived its rights. People v. John Crane, Inc., PCB 01-76, slip op. at 8
(May 17, 2001); People v. QC Finishers, Inc., PCB 01-7 (July 8, 2004).

Again, as noted in the previous section, IEPA was aware of the alleged violations now
being asserted on each occasion that Freeman United submitted its DMRs. There was nothing
that would have precluded IEPA from issuing an NOV with respect to these alleged violations
and initiating the pre-enforcement process set forth in Section 31; however, [IEPA made a
conscious and knowing decision not to do so. IEPA’s conduct clearly demonstrates the
intentional relinquishment of its right to now seek to enforce these alleged violations (or at the
very least, warrants an inference that it relinquished those rights). The Board should therefore
find that the State waived its right to bring an enforcement proceeding against Freeman United
for effluent discharges from the Industry Mine and enter summary judgment in its favor on

Counts I and III of the State’s complaint.
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IV.  The Equitable Doctrine of Estoppel Bars the State’s Enforcement Action

In addition to laches and waiver, the equitable doctrine of estoppel bars the State from
obtaining the relief it seeks. The undisputed facts present the very compelling circumstances that
strongly favor application of the doctrine to the State. See In re Pielet Bros. Trading, Inc., AC
88-51 (July 13, 1989) (in a case with similar facts, the Board agreed that the State was estopped
from initiating enforcement proceedings for violations that it allowed or encouraged during the
pendency of a permit application); see also Paviakos v. Dep’t of Labor, 111 11l. 2d 257, 265
(1985) (noting that estoppel can be applied against the State when “some positive acts by State
officials may have induced an action by the adverse party under circumstances where it would be
inequitable to hold the adverse party liable for the act so induced”).

In order to succeed with an estoppel claim, Freeman United must show: (1) words or
conduct by the State constituting either a misrepresentation or concealment of material facts;

(2) knowledge on the part of the State that the representations made were untrue; (3) that
Freeman United did not know the representations to be false either at the time they were made or
at the time they were acted upon; (4) that the State either intended or expected that the conduct or
representation would be acted upon by Freeman United; (5) that Freeman United relied upon or
acted upon the representations; and (6) that Freeman United has been prejudiced. See City of
Mendota v. Pollution Control Bd., 161 1ll. App. 3d 203 (3d Dist. 1987) (outlining the requisite
elements for estoppel).

Here, the undisputed facts establish each of the required six elements. First, [EPA’s
decision to only pursue violations of the manganese effluent limits in 2005 misrepresented

and/or concealed the fact that IEPA would later seek to enforce other alleged discharges that
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IEPA apparently believed did not warrant enforcement in 2005."> Second, when IEPA accepted
the 2005 CCA (and failed to formally respond to the 2007 CCA), the State clearly had in its
possession Freeman United’s DMRs that now form the basis for the allegations in the State’s
complaint. Third, Freeman United had no reason to believe that after accepting the CCA, the
State would later change course and initiate enforcement proceedings more than five years later,
especially when IEPA never issued a new NOV or notified Freeman United of its intent to
pursue further legal action. (Austin Aff., 99.) Fourth, IEPA clearly was aware (or should have
been aware) that Freeman United’s compliance actions were predicated on the violations in
IEPA’s 2005 NOV. (Austin Aff., §6.) Again, Section 31(a) of the Act was intended to afford
alleged violators the opportunity to work cooperatively with IEPA to address alleged violations
of the Act which is exactly what Freeman United did by submitting the CCAs. Fifth, had IEPA
identified additional violations in its NOV and/or required additional compliance measures as
part of the CCAs, Freeman United would have endeavored to address those <;oncerns.14 (Austin
Aff., 910.) Finally, the State’s request that the Board impose substantial civil penalties for
violations that were never previously identified by the State clearly demonstrates that Freeman
United has been prejudiced.

The undisputed facts establish each of the elements necessary for the Board to find that

the State should be estopped from asserting the claims set forth in its complaint. The Board

B IEPA’s failure to take enforcement action against Freeman United until 2010 demonstrates
that these misrepresentations and/or concealments were of a continuing nature.

Y1 fact, on the one occasion when IEPA did identify some specific concerns in July 2007,
Freeman United submitted a revised CCA that was responsive to IEPA’s comments. (Austin
Aff., 915.) Although IEPA did not formally respond to the revised CCA extension, and it
therefore became effective by operation of law, IEPA later verbally advised Springfield Coal that
it should continue to comply with the 2007 CCA. (Austin Aff., 116.)
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should, therefore, enter summary judgment in favor of Freeman United on Counts [ and III of the
State’s complaint.
V. There Are Factual Issues With Respect to Alleged NPDES Violations

Although undisputed facts supporting Freeman United’s affirmative defenses warrant
the Board’s entry of summary judgment in its favor, there are disputed factual issues as to
whether the NPDES violations alleged in the State’s complaint are in fact violations of the Act.
These factual issues standing on their own preclude the Board’s entry of summary judgment in
favor of the State.

First of all, the sulfate effluent limitation in the Industry Mine NPDES permit, which is
set at 500 mg/L (daily maximum), is based upon a sulfate water quality standard which IEPA
first proposed to amend in October 2006 and which ultimately was amended in 2008.°> The
current water quality standard for sulfate is now a calculated standard based upon the hardness
and chloride content of the receiving water, as set forth in 35 IAC 302.208.'S If Freeman United
had been subject to the sulfate standard that was proposed in 2006, as should have occurred had
the State acted diligently to renew the Industry Mine NPDES permit (which renewal application
has been pending with IEPA since 2003) (People’s Response to Affirmative Defenses by
Springfield Coal, LLC, §5), the number of sulfate excursions the Industry Mine experienced in

the subsequent years would have been lower. (Austin Aff., 126 and Ex. 1E.) At a minimum, the

15 In the Matter of: Triennial Review of Sulfate and Total Dissolved Solids Water Quality
Standards: Proposed Amendments to 35 Ill. Adm. Code 302.102(b)(6), 302.102(b)(8),
302.102(b)(10), 302.208(g), 309.103(c)(3), 405.109(b)(2)(4), 409.109(b)(2)(B), 406.100(d);
Repealer of 35 Ill. Adm. Code 406.203 and Part 407; and Proposed New 35 Ill. Adm. Code
302.208(h), IPCB R07-009 (Oct. 18, 2006); 30 I11. Reg. 14978 (Sept. 19, 2008).

16 As part of the rulemaking proceedings, IEPA’s expert testifying in support of the revised
sulfate standard testified that the then-existing sulfate standards had not been established based
on reliable scientific evidence, could not be met by the mining industry, and were not practically
achievable through treatment. Testimony of Robert Mosher, IPCB R07-09, Feb. 5, 2007.
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State should be barred from pursuing violations based upon a standard that has been rejected. As
such, there is disputed issue of material fact as to whether the sulfate violations alleged in the
State’s complaint did in fact constitute violations of the Act.

In addition, there are genuine issues of material fact with respect to whether background
concentrations of constituents in the receiving streams at the Industry Mine have caused
exceedances of the NPDES permit effluent limitations. For example, there is evidence that, prior
to Freeman United’s activities on the Industry Mine property, there were elevated levels of a
number of constituents, including sulfate, manganese, iron, total suspended solids (TSS), and pH
in the surface water; sampling of the streams traversing the property indicated that some of the
levels of these constituents exceeded the effluent limitations in the current NPDES Permit.
(Austin Aff., 722, 23.) In fact, the State admits that “levels of sulfates and manganese in
surface water runoff from the site have been documented through sampling and analyses prior to
mining activities at the site and that some levels of sulfates and manganese exceeded some of the
NPDES permit limits.” (State Answer, §11.)

In addition, sampling of the stream upstream of the Industry Mine has shown elevated
levels of constituents, and in a number of instances, at elevated concentrations that exceed the
effluent limitations in the Industry Mine NPDES Permit. (Austin Aff., 24.) Sampling of the
streams traversing the Industry Mine property since 2003 has regularly shown that the
concentrations of iron, chlorides, and TSS are at higher concentrations upstream of the Industry
Mine rather than downstream. Id. Moreover, the upstream sampling has identified regular
occurrences of iron and TSS at concentrations in excess of the Industry Mine NPDES Permit. Id.
These sampling results are significant because 35 I1l. Admin. Code 406.103 provides that

compliance with numerical effluent standards is not required “when effluent concentrations in
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excess of the standards result entirely from the contamination of influent before it enters the
affected land,” and that “[bJackground concentrations or discharges upstream from affected land
are rebuttably presumed not to have caused a violation of this part.” Therefore, material factual
issues exist as to whether background concentrations of contaminants have caused the
exceedances of the Industry Mine NPDES permit.

There are also material issues regarding whether the State can enforce the manganese
and pH effluent limitations in the NPDES permit, as 35 Ill. Admin. Code 406.106(b)(2) states
that the manganese effluent limitation is “applicable only to discharges from facilities where
chemical addition is required to meet the iron or pH effluent limitations.” Chemical addition has
been conducted at certain ponds at various times at the Industry Mine (Austin Aff., §25), and
therefore least some of the manganese excursions alleged by the State do not constitute
violations of the Act.

Also, if a facility is unable to comply with the manganese effluent limitation at pH 9,
then the pH effluent limit should be revised to 10. 35 Ill. Admin. Code 406.106(b)(2). The
Industry Mine NPDES Permit provides an upper limit for pH of 9. The State in its Motion has
alleged exceedances of the pH limit where the actual discharge was measured as having a pH
greater than 9 but less than 10. (Crislip Aff., §4H.) If a pH limit of 10 is applicable to the
Industry Mine’s discharge pursuant to § 406.106(b)(2), then certain pH excursions alleged in the
State’s Motion would not be considered violations.

Finally, as stated in Freeman United’s 2005 CCA, the waters being collected in Pond 19
at the Industry Mine constituted “Reclamation Area” drainage governed by 35 Ill. Admin. Code
406.109 and thus should not have been subject to any manganese limitations; Freeman United

continued to monitor for manganese at this outfall as part of its 2005 CCA. However, just
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because Freeman United may have agreed to monitor its manganese discharges from Outfall 19,
that does not change the fact that Outfall 19 should not have been subject to manganese effluent
limitations.

Therefore, notwithstanding that Freeman United should be entitled to summary
judgment on its affirmative defenses, there are material issues of fact as to whether the violations
alleged in the State’s complaint do in fact constitute violations of the Act. These material issues
of fact, standing on their own, require the Board to deny the State’s motion.

VI.  The State’s Request For Penalties Is Premature and Inappropriate

For the reasons discussed above, the Board should deny the State’s Motion and instead
enter summary judgment in favor of Freeman United. Therefore, the State’s request that the
Board impose civil penalties against Freeman United need not be considered by the Board.
However, due to the unusual and inappropriate nature of the State’s request for relief, Freeman
United provides this response.

A. The State’s Request is Procedurally Improper

The State’s request that the Board impose penalties at this stage is procedurally improper
and has previously been rejected by the Board. For example, in Illinois v. Cmty. Landjfill Co.,
Inc., PCB 97-193, slip op. at 10 (Apr. 5, 2001), the Board agreed that an evaluation of costs and
penalties at the summary judgment phase was premature. In fact, in a later decision in that same
case, the Board granted partial summary judgment and then ordered that the matter proceed to a
hearing on the remaining counts and to determine the appropriate penalty for the counts for
which summary judgment was granted. [llinois v. Cmty. Landfill Co., Inc., PCB 97-193 (Oct. 3,
2002). See also Illinois v. Chemetco, Inc., PCB 96-76 (Feb. 19, 1998) (graﬁting partial summary

judgment but refusing to assess a penalties without an evidentiary hearing).
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The reason that these Board decisions refused to impose civil penalties at the summary
judgment phase should be obvious; penalty determinations require the Board to make factual
findings with respect to specific statutory factors which simply cannot be decided at the
summary judgment phase. The State admits as much in its Motion. First, the State argues
(incorrectly) that Freeman United’s affirmative defenses are “not relevant to the issue of
liability” and “any dispute (legal or factual) as to the satisfaction or completion of the CCA does
not preclude summary judgment.” (State’s Motion at 8.) Then, the State later asks the Board to
find that there are no disputed material facts that would preclude the Board from imposing
specific civil penalties on Freeman United. (State’s Motion at 16.) As discussed below, there
are material disputed issues of fact that preclude the Board’s imposition of civil penalties at the
summary judgment phase.

B. There Are Significant Factual Disputes With Respect to the Section 33(c)
Factors and the Section 42(h) Criteria

In order to impose civil penalties, the Board must consider all of the facts and
circumstances surrounding the alleged violations, including the factors and criteria set forth at

415 ILCS 5/33(c) and 415 ILCS 5/42(h).17 The State argues, unconvincingly, that because

'7 The Section 33(c) factors are: (1) the character and degree of injury to, or interference with the
protection of the health, general welfare and physical property of the people; (2) the social and
economic value of the pollution source; (3) the suitability or unsuitability of the pollution source
to the area in which it is located, including the question of priority of location in the area
involved; (4) the technical practicability and economic reasonableness of reducing or eliminating
the emissions, discharges or deposits resulting from such pollution source; and (5) any
subsequent compliance. 415 ILCS 5/33(c).

The Section 42(h) criteria are: (1) the duration and gravity of the violation; (2) the presence or
absence of due diligence on the part of the respondent in attempting to comply with the
requirements of the Act; (3) any economic benefits accrued because of delay in compliance;

(4) the amount of civil penalty that will serve to deter further violations; (5) the number,
proximity in time, and gravity of previously adjudicated violations; (6) whether the respondent
has self-disclosed; (7) whether the respondent undertook a supplemental environmental project;
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Freeman United cannot dispute any of these statutory factors and criteria, the Board must grant
summary judgment with respect to the penalties. Contrary to the State’s argument, there are a
number of significant factual issues with respect to the Section 33(c) factors and 42(h) criter.ia.
Turning to the first Section 33(c) factor, the State argues that the ““character and degree
of injury to, or interference with the protection of the health, general welfare and physical
property of the people’ may be inferred from the sheer number and frequency of the reported
effluent exceedances, the extent to which the permit limits were exceeded, and the simple

repetition of such violations.”'®

(State’s Motion at 11.) The State fails to acknowledge,
however, that IEPA issued a single NOV for three alleged manganese discharges from one
outfall at the Industry Mine. Presumably, if IEPA believed that the Industry Mine’s iron, sulfate,
TSS and pH discharges presented a threat to the health, general welfare or physical property of
the people, IEPA’s NOV would have included these discharges.

The State also ignores the fact that, as discussed above, during the pendency of the
Industry Mine NPDES permit, the State’s sulfate water quality regulations were revised. As
discussed above, the State knew by at least October 2006 that the sulfate standard contained in
the permit was stricter than necessary to protect health and the environment. Under the proper
standard, at least some of the alleged sulfate violations would not be considered injurious to

health and the environment. In addition, at page nine of the State’s Motion, the State states that

it seeks a finding of liability with respect to 18 manganese violations; however, in its penalty

and (8) whether the respondent has completed any CCA that might exist. 415 ILCS 5/42(h).
The last 42(h) factor was added to the statute in August 2011.

18 Of course, as noted in footnote 2, Mr. Crislip’s affidavit contains a number of factual
inaccuracies that would need to be resolved before the Board could rely on his affidavit to
impose penalties on Freeman United.
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discussion, the State seeks penalties for 71 manganese violations. Clearly, there are significant
factual issues that would need to be resolved by the Board with respect to the first 33(c) factor.'

As to the second 33(c) factor, the State acknowledges that the Industry Mine has social
and economic value to the State. (State’s Motion at 11.) As such, although there isn’t a factual
dispute with respect to this factor, consideration of this factor would mitigate against the
imposition of a penalty.

With respect to the technical practicability and economic reasonableness of reducing
and/or eliminating the complained of discharges, the State argues, without citation to authority,
that the fact Freeman United didn’t appeal its NPDES permit when it was issued is conclusive
evidence that compliance with the permit’s effluent limitations was both practical and
reasonable. (State’s Motion at 12.) By its own actions, however, in accepting a CCA that
addressed only the manganese discharges, IEPA implicitly conceded that compliance with the
permit’s other effluent limitations wasn’t practical or reasonable. Otherwise, IEPA would have
been derelict in its enforcement responsibilities to ensure compliance with the Industry Mine
NPDES permit. If this matter were to proceed to the penalty phase (for which there should be no
need in light of Freeman United’s request for summary judgment), Freeman United would
provide additional testimony concerning the technical infeasibility of complying with the

effluent limits in the Industry Mine’s NPDES permit.*°

19 Additionally, each of the disputed factual issues discussed in Section V would also be relevant
to the first 33(c) factor.

20 See also Testimony of Robert Mosher, IPCB R07-09 at 2 (Feb. 5, 2007) (testifying that under
the State’s existing water quality standards, “regardless of the source, sulfate and many other
constituents of [total dissolved solids] are not treatable by any practical means” at mines in
Illinois).
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Turning next to the 42(h) criteria, again Mr. Crislip’s affidavit contains numerous factual
inaccuracies, creating additional issues of disputed fact with respect to the duration and gravity
of any alleged violations. In addition, the same factual issues that would need to be resolved as
part of the Board’s consideration of the first 33(c) factor would have equal applicability to the
first 42(h) criteria. Next, without explanation, the State contends that a lack of due diligence on
the part of Freeman United can somehow be inferred from Mr. Crislip’s inaccurate affidavit.
(State’s Motion at 13.) In fact, however, Freeman United was diligent in responding to the
State’s NOV. Freeman United submitted the following documents in a timely manner: (i) its
original CCA; (ii) its 2007 CCA extension; and (iii) the final 2007 CCA that was responsive to
IEPA comments. The State then sat on its rights until filing this complaint years later. Clearly,
Freeman United has the better story with respect to the second 42(h) criteria. The State concedes
it has no evidence that Freeman United realized any economic benefit as a result of the alleged
violations. (State’s Motion at 13.) Finally, with respect to prior violations of the Act, the best the
State can do is reference a 32-year old Board order relating to Freeman United’s closure
activities at another mine in Southern Illinois.h (A copy of this order is attached at Ex. 2.)*!

Clearly, there are significant disputed issues of fact with respect to a number of the

Section 33(c) factors and 42(h) criteria that would preclude the Board’s imposition of penalties

21 Although the State’s Motion makes no reference to the 42(h) criteria which provides that the
Board can consider CCA compliance, notwithstanding that it was added to the statute in August
2011, the legislative history makes it clear that the intent of the 2011 amendments was to allow
the Board to consider a respondent’s non-compliance with the CCA when imposing penalties.
For example, in the Senate proceedings with respect to the amendments, Sen. Wilhelmi stated,
“[T]f there is, in fact, a negotiated CCA, then the agency is prohibited from sending that on to the
Attorney General. It’s only when there’s a violation of the CCA that the Attorney General’s
Office can come in and file a lawsuit . . .” and went on to explain that the new subparagraph
42(a)(k) imposing a $2,000 civil penalty for violation of 31(a)(7.6) was meant to provide a
penalty “for violation of a Compliance Commitment Agreement.” (Sen. Transcr. 4/13/11 at 89,
87). Here, the State concedes that Freeman United complied with its CCA. (State Answer, {8.)
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against Freeman United at this stage. See Illinois v. Cmty. Landfill Co., Inc., PCB 96-76, slip op.
at 10 (Apr. 5, 2001) (refusing to impose penalties at summary judgment stage as evaluation of
the penalty criteria involves factual determinations that are not the appropriate subjects of a
summary judgment motion).

C. The State Seeks Penalties that are Unprecedented and Unjustified

Even if a motion for summary judgment was the proper forum for the imposition of
penalties (which it is not), the State’s request that the Board make an example of Freeman
United and Springfield Coal by imposing civil penalties in excess of $800,000 is unprecedented
and unjustified. In fact, the State admits as much. Although the State concedes that the Board
may “consider the penalties for similar offenses which have been imposed . . . by Illinois courts
or the Board in similar circumstances™ (State’s Motion at 15), the State asks the Board to ignore
prior precedent and impose penalties on Freeman United and Springfield Coal that are multiple
times higher than penalties previously imposed by the Board for similar Clean Water Act
(“CWA”) violations.

During the last eight years, there were only fifteen CWA enforcement cases where the
Board’s final penalty was over $25,000.2 Of these fifteen cases, the average penalty amount

was approximately $56,918,% and the highest was $135,000.2* It is important to note that there

22 See http://www.ipcb.state.il.us/cool/external/cases.aspx (the Board’s website providing
information regarding final penalties in cases before the Board). To locate similar cases to the
present one, under the “Search Criteria,” the “Case Type” is “Enforcement” and the “Media
Type” is “Water.” Upon reviewing all of the cases before the Board that meet this criteria, only
fifteen (15) cases had final penalties of over $25,000. Please note that any cases that are still
pending or were dismissed before the Board were not evaluated for the purposes of these
calculations.

23 See PCB 04-98 ($125,000); PCB 04-138 ($80,000); PCB 04-194 ($30,000); PCB 05-66
($135,000); PCB 05-110 ($60,000); PCB 05-163 ($65,000); PCB 06-16 ($28,000); PCB 07-29
($27,000); PCB 07-124 ($84,570); PCB 08-29 ($30,000); PCB 08-044 ($55,000); PCB 09-003
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are many dozens of other CWA enforcement cases where the penalties have been less than
$25,000. Notably, the average of all CWA enforcement cases before the Board during the past
three years was as follows: 2009 was $13,1 19.05:% 2010 was $8,711.67:% and 2011 was

$13,318.24.%7 These penalties are substantially less than the $341,000 amount that the State is

demanding from Freeman United.

Even if the State were entitled to the relief it seeks (which it is not), this is not the
appropriate case for the Board to allow the State to reset the penalty levels for effluent violations
from a coal mine, especially without having provided the parties with the opportunity to present
their case to the Board through an evidentiary proceeding. As such, if this matter should ever
proceed to a penalty phase, the Board should deny the State’s request that the Board ignore prior

precedent in order to set an example with respect to Freeman United.

(540,000); PCB 11-003 ($40,000); PCB 11-019 ($25,699.68); and PCB 12-001 ($28,500). The
average penalty for these fifteen cases is $56,917.97.

24 See People of the State of Illinois v. Petco Petroleum Corporation, PCB 05-66 (Feb. 2, 2006)
($135,000) (State alleged respondent violated 415 ILCS 5/12(a) and (d) (2004) and 35 I1l. Adm.
Code 302.203, 304.105, 304.106, 302.208(g) “by causing or allowing water pollution and
violating the chloride water quality standard”; the violations allegedly resulted from spills and
leaks totaling approximately 1,100 barrels of salt water and 20 barrels of crude oil).

25 In 2009, the number of cases resolved before the Board that were not dismissed or are
currently outstanding was 21. The total penalties in all of these cases was $275,500. The
average penalty was $13,119.05.

26 In 2010, the number of cases resolved before the Board that were not dismissed or are
currently outstanding was 11. The total penalties in all of these cases was $95,828.34. The
average penalty was $8,711.67.

27 1n 2011, the number of cases resolved before the Board that were not dismissed or are
currently outstanding was 8. The total penalties in all of these cases was $106,545.88. The
average penalty was $13,318.24.
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Conclusion
For the reasons set forth above, the State is not entitled to summary judgment on Count I
of its complaint. Rather, the undisputed facts require that the Board enter summary judgment in
Freeman United’s favor on Counts I and III of the State’s complaint.
Respectfully submitted,

FREEMAN UNITED COAL MINING
COMPANY, LLC

w20l Do

Steven M. Siros

E. Lynn Grayson

Steven M. Siros

Allison Torrence

Jenner & Block LLP

Attorneys for Respondent

Freeman United Coal Mining Company, LLC,
a Delaware limited liability company

353 N. Clark Street

Chicago, IL 60654-3456

312/923-2836

Dated: April 27,2012
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IN THE MATTER OF:

PEOPLE OF THE STATE OF
ILLINOIS,
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ENVIRONMENTAL LAW AND
POLICY CENTER, on behalf of PRAIRIE
RIVERS NETWORK and SIERRA CLUB,
ILLINOIS CHAPTER,
Intervenor,
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FREEMAN UNITED COAL
MINING CO., L.L.C., and
SPRINGFIELD COAL COMPANY, L.L.C,,

Respondents.
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NOTICE OF ELECTRONIC FILING

To: See Attached Service List

PLEASE TAKE NOTICE that on April 27, 2012, 1 electronically filed with the Clerk of
the Pollution Control Board of the State of Illinois, Freeman United Coal Mining Company,
LLC’s Motion for Summary Judgment and Response to the People of the State of Illinois’
Motion for Partial Summary Judgment, a copy of which is attached hereto and herewith served

upon you.
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CERTIFICATE OF SERVICE

NOW COMES Steven M. Siros, counsel for Respondent, Freeman United Coal Mining
Company, LLC, a Delaware limited liability company, and provides proof of service of the
attached Freeman United Coal Mining Company, LLC’s Motion for Summary Judgment and
Response to the People of the State of Illinois’ Motion for Partial Summary Judgment and Notice
of Electronic Filing upon the parties listed on the attached Service List, by having a true and
correct copy affixed with proper postage placed in the U.S. Mail at Jenner & Block LLP, 353
North Clark Street, Chicago, IL 60654-3456, on April 27, 2012.

el Do

Steven M. Siros

E. Lynn Grayson

Steven M. Siros

Allison A. Torrence

Jenner & Block LLP

Attorneys for Respondent

Freeman United Coal Mining Company, LLC,
a Delaware limited liability company

353 N. Clark Street

Chicago, IL 60654-3456

312-923-8347

Dated: April 27,2012

This document was filed electronically.



Electronic Filing - Received, Clerk's Office, 04/27/2012

SERVICE LIST

Thomas Davis

Assistant Attorney General
Environmental Bureau

500 South Second Street
Springfield, IL 62706

Dale A. Guariglia

John R. Kindschuh

Bryan Cave LLP

One Metropolitan Square

211 North Broadway, Suite 3600
St. Louis, MO 63102-2750

Carol Webb

Hearing Officer

Illinois Pollution Control Board
1021 North Grand Avenue East
Springfield, IL 62794

John Therriault, Clerk

Illinois Pollution Control Board
James R. Thompson Center

100 West Randolph St., Suite 11-500
Chicago, IL 60601

Jessica Dexter

Environmental Law & Policy Center
35 E. Wacker Dr., Ste. 1300
Chicago, IL 60601

This document was filed electronically.



Electronic Filing - Received, Clerk's Office, 04/27/2012

EXHIBIT 1



Electronic Filing - Received, Clerk's Office, 04/27/2012

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
PEOPLE OF THE STATE OF ILLINOIS,
Complainant,

)
)
)
)
V. ) PCB NO. 2010-061 and 2011-002
) (Consolidated — Water --
) Enforcement)
FREEMAN UNITED COAL MINING )
COMPANY, LLC, )
a Delaware limited liability company, and )
SPRINGFIELD COAL COMPANY, LLC, )
)
)
)

a Delaware limited liability company,
Respondents.

AFFIDAVIT OF THOMAS J. AUSTIN

Thomas J. Austin, being first duly sworn upon oath, deposes and states as follows:

1. My name is Thomas J. Austin. [ am currently the Vice President of Human Resources
and Government Relations for Springfield Coal Company, L1.C. (“Springfield Coal™). 1
have held this position since Springfield Coal acquired the Industry Mine from Freeman
United Coal Mining Company, LLC (*Freeman United”) on August 31, 2007,

2. From November 28, 2005 through August 31, 2007, [ was the Vice President of Human
Resources and Government Relations for Freeman Umted. From December 27, 2004
through November 28, 2005, I was the Director of Environmental Health and Safety for
Freeman United.

3. As Director of Environmental Health and Safety at Freeman United and as Vice
President of Human Resources and Government Relations for Freeman United and
Springfield Coal, I was aware that the discharge monitoring reports (“DMRs”) were
submitted to the Illinois Environmental Protection Agency (“IEPA™).

4. The DMRs that Freeman United and Springfield Coal submitted provided IEPA with
detailed information on the specific levels of regulated constituents in discharges from
the regulated outfalls at the Industry Mine.

5. On or about March 11, 2005, Freeman United received Violation Notice W-2005-00167,
which is attached as Exhibit 1A to my affidavit. This violation notice referenced three
violations of the Industry Mine’s manganese effluent limit at Outfall 019.

6. On May 19, 2005, in response to the March 11, 2005 violation notice, Freeman United
submitted a proposed Compliance Commitment Agreement (“CCA”) to IEPA. A copy
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of the May 19, 2005 CCA is attached as Exhibit 1B to my affidavit. The CCA outlined
a number of specific steps that Freeman United intended to undertake to address the
manganese effluent violations referenced in the violation notice.

On or about June 16, 2005, IEPA notified Freeman United that the CCA was accepted,
although TEPA imposed an additional monitoring requirement. A true and correct copy
of the June 16, 2005 TEPA letter is attached as Exhibit 1C to my affidavit.

During the two-year period that the June 2005 CCA was in effect, Freeman United
continued to submit DMRs to IEPA in accordance with its NPDES permit.

1 understood that once IEPA approved the CCA, Freeman United had addressed, to the
satisfaction of IEPA, the alleged violations that were the subject of the March 11, 2005
NOV. I am not aware that [EPA or any other state agency between June 2005 and
March 2007 advised Freeman United of any intent to take any further enforcement
action related to effluent discharges from the Industry Mine.

As a general matter, had [EP A notified Freeman United of additional violations and/or
issues, I would have ensured that the CCA that Freeman United submitted responded to
those violations or issues.

In the Spring of 2006, Freeman United commissioned Key Agricultural Services, Inc. to
prepare a Manganese Case Study of the Industry Mine. The Case Study concluded that
“the Mn levels found in the water of retention pond 19 are most likely due to the
naturally occurring Mn levels of the soil material in the region and not due to acid rock
drainage.” A true and correct copy of the Manganese Case Study is attached as Exhibit
1D to my affidavit.

On March 30, 2007, Freeman United sent IEPA a proposed two-year CCA extension. A
true and correct copy of the March 30, 2007 proposed CCA extension is attached as
Exhibit 1E to my affidavit. This proposed CCA extension also enclosed a copy of the
Manganese Case Study.

On or about July 13, 2007, Freeman United received a letter from IEPA relating to
Freeman United’s March 30, 2007 proposed CCA extension. A true and correct copy of
the July 13, 2007 IEPA letter is attached as Exhibit 1F to my affidavit.

On August 14, 2007, Freeman United sent a letter to IEPA stating that effective
September 1, 2007, Springfield Coal would be the owner/operator of the Industry Mine
and requesting transfer of the NPDES permit. A true and correct copy of the August 14,
2007 Freeman United letter is attached as Exhibit 1G to my affidavit.

On August 30, 2007, Freeman United submitted a revised CCA extension request to
IEPA that responded to IEPA’s comments in its July 13, 2007 letter. A true and correct
copy of the August 30, 2007 CCA is attached as Exhibit 1H to my affidavit.
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1EPA did not formally respond in writing to the August 30, 2007 CCA extension
request. However, after the Industry Mine was sold to Springfield Coal, 1 had a
telephone conversation in September of 2007 with IEPA in which | was advised by
IEPA to continue to operate the Industry Mine pursuant to the terms of the August 30,
2007 CCA extension request.

It was my understanding from 1EPA’s representations that Springfield Coal was
operating under a valid and enforceable CCA from August 30, 2007 until August 30,
2009. During this two year time period, Springfield Coal was working with [EPA
pursuant to the terms of this August 30, 2007 CCA.

Except with respect to the telephone conversation referenced in paragraph 16 above,
between July 13, 2007 and October 8, 2009, Freeman United and/or Springfield Coal did
not receive any written communications from [EPA concerning: (a) Freeman United’s
August 14, 2007 transfer letter; (b) the August 30, 2007 CCA extension letter; or (¢) any
1ssues with the Industry Mine’s discharges not meeting the effluent limitations in the
NPDES Permit. As a general matter, had IEPA notified Freeman United and/or
Springfield Coal of additional violations and/or issues, I would have ensured that the
August 30, 2007 CCA responded to those violations or issues.

During the period of time I was employed by Freeman United and Springfield Coal, we
exercised our best efforts to comply with all applicable effluent limits in the Industry
Mine’s NPDES permit. The CCAs that were submitted included the technically
practicable and economically feasible means to enable the Industry Mine to meet the
effluent limits in its NPDES permit.

On April 21, 2010, Springfield Coal sent a letter to Mr. Chad Kruse at TEPA seeking
clarification from IEPA regarding the application of 35 JAC 406.106(b) to the effluent
limitations in the Springfield Coal’s NPDES Permit. Springfield Coal never received
either an oral or written response from IEPA to the April 21, 2010 letter. A true and
correct copy of the April 21, 2010 letter is attached as Exhibit 11 to my affidavit.

On July 20, 2010, Springfield Coal met with JEPA to discuss the status of the NPDES
renewal application which was submitted by Freeman United on August 15, 2003,
During the meeting, when we asked IEPA where in the queue the NPDES renewal
application was for consideration, IEPA informed Springfield Coal that the renewal
application from 2003 “was not even in the queue.”

Sampling of the streams traversing the Industry Mine property was conducted in 1979
prior to any mining operations commencing on the property. [ have reviewed the data
generated from this sampling and it shows that there were elevated levels of a number of
constituents, including sulfate, manganese, iron, total suspended solids (TSS), and pH in
the surface water. This sampling identified the following constituents and maximum
concentrations: manganese {10.4 mg/1), sulfates (601 mg/1), and iron (3.54 mg/l). All of
these concentrations would be considered exceedances of the Industry Mine’s current
NPDES permit. This data is reported in the true and correct copies of the relevant
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portions of the Environmental Impact Statement for the Proposed Freeman United Coal
Mining Company Industry Mine Site, dated June 19, 1979, and Freeman United Coal
Mining Company Industry Mine Surface Disturbance Report Volume I, which are
attached as Exhibits 1] and 1K to my affidavit.

In 1991 and 1992, the Industry Mine planned to expand its operations and had samples
taken of surface water runoft in the areas where many of the now existing ponds were to
be built. This area had been subject to some previous historic underground coal mining
by other companies. 1 have reviewed the data generated from this sampling and it
identified the following constituents and maximum concentrations: manganese (20.7
mg/1), sulfates (900 mg/1), iron (15.6 mg/l), TSS (120 mg/1), and pH (3.45). All of these
concentrations would be considered exceedances of the Industry Mine’s current NPDES
permit. This data is reported in the true and correct copy of the relevant portions of the
Freeman United Coal Mining Company Industry Mine Permit Application No. 261,
dated July 1, 1992, which is attached as Exhibit 1L to my affidavit.

Sampling of the streams traversing the Industiy Mine property have been conducted
since 2003. [ have reviewed the data generated from such sampling and it has regularly
shown that the concentrations of iron, chlorides, and TSS are at higher concentrations
upstream of Industry Mine rather than downstream. Moreover, the upstream sampling
has identified regular occurrences of iron and TSS at concentrations in excess of the
effluent limits in the Industry Mine’s NPDES Permit. The following are the effluent
limitations in the NPDES Permit and examples of upstream sampling results:

NPDES Permit Limits Iron - mg/l Total Suspended Solids (TSS)
mg/l
30 Day Avg. 3.0 35
Daily Max 6.0 70
Date of Upstream Sample Iron — mg/l Total Suspended Solids (TSS
mg/1

7/18/2003 32.5 1900
3/5/2004 4.77 153
4/22/2009 63
10/30/2009 12.4 83

11/30/2009 167
1/24/2010 86

3/11/2010 4.86 203

7/21/2010 18.3 387

2/28/2011 19.6 114
4/25/2011 73

5/25/2011 36.2 760

True and correct copies of the laboratory reports from which this data is taken are
attached as Exhibits 1M to my affidavit.




Electronic Filing - Received, Clerk's Office, 04/27/2012

25. At the Industry Mine, chemical addition has been conducted at Ponds 18 and 19 on a
periodic basis mainly to lower the manganese concentrations by attempting to raise the
pH in the ponds. Chemical addition has been conducted very sporadically at Ponds 26,
2, and 3.

26. I have reviewed Larry Crislip’s March 1, 2012 affidavit and the exceedances he alleges
of the sulfate effluent limitation in the NPDES Permit. I have also reviewed the sulfate
data reported on the DMRs for the Industry Mine and have reviewed the current water
quality standard for sulfate adopted by the Illinois Pollution Control Board on
September 19, 2008. If the NPDES Permit for the Industry Mine had incorporated the
current sulfate standard, there would have only been 19 excursions for sulfate from
September 2008 through 2011 as opposed to the 77 excursions alleged in Larry Crislip’s
affidavit, a reduction of over 75%.

27.1 have reviewed Larry Crislip’s March 1, 2012 affidavit and the exceedances he alleges
of the effluent limitations in the NPDES Permit. I have also reviewed the data reported
on the DMRs for the Industry Mine that were submitted to IEPA. From my review of
these documents, I have noted that there are numerous discrepancies between the
information in Larry Crislip’s affidavit and the data reported on the DMRs. For
example Mr. Crislip claims that on February 14, 2005 for Outfall 18 the concentration of
iron in the discharge was 13.0 mg/l, whereas the DMR shows a value of only 0.43 mg/1.
This would not be considered an exceedance of the effluent limitation in the NPDES
Permit. Also, Mr, Crislip identifies the following as exceedances of the monthly
average effluent limitations in the NPDES Permit, however, the DMRs indicate that less
than three samples were taken in those particular months and therefore pursuant to 35
TAC 304.104(b), which requires a monthly average to be based on at least three daily
composites, these would not be exceedances:

Constituent Month/Year Outfall Permit Limit Actual Discharge
Iron January 2005 018 3.5 mg/L 442 mg/L
Iron January 2005 024W 3.0 mg/L 4.65 mg/L
Iron January 2005 029 3.0 mg/L 498 mg/LL
Iron February 2005 029 3.0 mg/LL 3.08 mg/L

Manganese February 2005 018 2.0 mg/L 10.3 mg/L

Manganese February 2005 019 2.0mg/L 11.3 mg/L

Manganese March 2005 019 2.0 mg/L 6.76 mg/L.

Manganese June 2005 018 2.0 mg/L 6.66 mg/L

Manganese June 2005 019 2.0 mg/L 5.78 mg/L

Manganese June 2006 019 2.0 mg/L 3.38 mg/L

Manganese January 2007 019 2.0 mg/L 7.95 mg/L

Manganese February 2007 019 2.0 mg/L 15.2 mg/I.

Manganese May 2007 019 2.0mg/L 5.66 mg/L

Manganese January 2008 019 2.0 mg/L 12.9 mg/L

Manganese December 2008 018 2.0 mg/L 2.2 mg/L
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Manganese January 2009 018 2.0 mg/L 2165 mg/L

Manganese March 2009 026 2.0 mg/L 2725 mg/L
TSS January 2005 003 35.0mg/L 48.5 mg/L
TSS January 2005 018 35.0 mg/L 38 mg/L
TSS February 2008 029 35.0 mg/L 64 mg/L

This concludes my affidavit.

Affiant:

Thomas J. ¥ustin

Subscribed and swom to before me this ﬂ}é/ay of April, 2012,

S _
Notary Pub % g

L
L
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TRUDY D MANIS 1

NOTARY PUBLIC - STATE OF ILLINGIS
MY COMMISSION EXPIRES:08/06/14

OFFICIAL SEAL
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 Nomn Granp Avesur East, PO, Box 19276, SPRINGRELD, hunois 62794-9276, 217-782.3397
James R, THOMPSON CENTER, 100 WSt RANUGOLPIY, SUMT 11-300, Clucaco, L BOROT, 312-814-6026

ROD R. BLACOIEVICH, GOVERNOR RENEE CIPRIANG, [IRECTOR

217/782-9720

CERTIFIED MAIL # 7002 315¢ 0000 1256 3274
RETURN RECEIPT REQUESTED

March 11, 2005

Freernan United Coal Mining Corupany

Industry Mine

Industry, llinois 614407 e : T e e e
Attention: Mr, Michael T, Sievinson, Mine Engincer

Re:  Violutiun Notice: W-2005-00167
Facility LD.: 1L0061247

Dear Mr. Stevingon:

This constitutss a Violation Notice pursuant to Section 31(e)(1) of the Tiinois Environmental
_Prcrtection_u Act, 415 TLCS 5/31(a)(1). and is based upon review of available information and
investigation by representatives of the Illinois Environmental Protection Agency ("lllinois
EPA"). :

The inois EPA hereby providés notice of violations of environmental statutes, regulations or
permits as set forth in Anachment A to this letter. Attachment A includes an explanation of the
acfivities that the Mllinois EPA belioves may resolve the specified violations, including an
gstitnate of & reasonable time period to complets the necessary activities. However, due to the
nature and seriousness of the violations cited, please be advised that resolution of the violations
may also require the involvement of a prosecutorist authority for purposes that may include,
among others, the imposilion of statutory penalties.

A written response, which may include a request for a meeting with representatives of the llinois
EPA, must be submitted via certified tnall to the Winois EPA within 45 days of receipt of this
letter. The response must address each violation specified in Attachment A and include for each,
an explanation of the uctivities that will be implemented and the time schedule for the
completion of each activity, Also, if a pollution preveation activity will be implemented,
indicate that intention in any writien response. The written responss will constitute a proposed
Compliance Commitment Agreement ("CCA") pursuant to Ssction 3] of the Act. The Nlinois
EPA will review the proposed CCA and will accept or reject the proposal within 30 days of
Teceipt. :

ROCKrOKD — 4302 Morth Main Street, Rogkdond, IL 61101 1815) 9877760 «  Dts Mrases — 951 ) W. Haertwa St Des Plainas, 1, 800106 - (B47) 293-4D00
FIvuN = 595 South Stale, Ehgin, 1L 6032% —(047) 608-1131 =  Prowis = 3415 N, Univursity S, Peorla, JL 61644 — (309 (633.3463 .
BURTALL €30 LAND - PIOIA = 7620 N, University St, Perda, (L 61614 = (309) 693-5462 9  CHAMPAKGN - 2125 South Pl Birect, Champaign, IL 61820 . (217) J78-8R00
Srunenin — 4500 S, Sivth Sireet Rel,, Springfeld, IL 02706 - (217) 786-0092  +  CniLinsviiE = 2009 Mall Steee, Collinaville, 1L 62234 - {618) 346-5120
MACN = 28(H) W, Main S, Sulle 136, Marion, | 2959 - (618) 993-7200

PRrinTED Ot REcveLsn Pamcr
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" Page2

Freeman United Coal Mining Company
Industry Mipe
VN W-2005-00167

If a timely written response 1o this Violation Notice is not provided, i{ shall be considered a
waiver of the opportunity to respond and meet, and the Hlinois EPA may proceed with a referral
to the prosecutorial authority.

Written communications should be directed to BEVERLY BOOKER at the TLLINOIS EPA,
BUREAU OF WATER, CAS #19, P.O. BOX 19276, SPRINGFIELD, ILLINOIS 62794-9276.
All communications must include reference to this Violation Notice number, W-2005-00167.

Qu:st:ons rcgardmg thxs thmon Notice should be dirocted to DARB CONNBR ot

217/782-9720. _58n ..Mﬂ
. _ £ ook 2 W\
Sincerely, t
Wil 5. Gitocter
Michael S. Garretson, Manager R
Compliance Assurance Section ‘ba""’
Bureau of Water » o~
f .

‘ &
Attachment - ﬂ\; M
. e
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ent By:_ iFRE.EMAN ENERGY'S INDUSTRY MINE

s i 808 254 aven; Mar-15-05 9;264M; Page 4,4
PAGE 1 OF 1
ATTACHMENT A
1L0061247
¥REEMAN UNITED COAL MINING COMPANY ’ VIOLATION NOTICE: W.2005-00167
INDUSTRY MINE

Questions regarding the violations identified in this attachment should be dirscted to Barb Comner at
(217) 782-9720.

A review of information available to the [ilinois EPA indicates the following violation of statutes, regulations or
permits. {ncluded with the violation is an explanation of the activity the Tilinois EPA belicves may resolve the
violation including an estimated time period for resolution.

. Effiuent Violations

. - e e AT BT T TV g 4 PRTCENE

Review the treatment plant opurmons/opermunal proccdurcs and evuhme the treatment equiprnent in ordcr to -
correct the deficiencies which caused the violations. Compliance is expected to be achieved within 45 days.

Violation Violation

Date__ Deteriptiop

08/13/2004  Outfall 019- Manganese Effluent Limit

Rule/Reg.;  Section 12 (a) and (f) of the Act, 415 LLCS 5/12 () and (f) (2004),
35 L Adm. Code 406.106, 304.141 (a), NPDES Permit

11/15/2004  Qutfall 019-Manganese Effluant Limit
Rule/Reg:  Section 12 (&) and (f) of the Act, 415 JLCS 5/12 (a) and (£) (2004),
' 35 11). Adm. Code 406,106, 304._141 (a), NPDES Permit

1272872004  Outfall 019-Manganese Efftuent T.imit
Rule/ Reg.:  Sectiop 12 (a) and (£) of the Act, 415 1L.CS 5/12 (a) and (f) (2004),
35 1. Adm. Code 406,106, 304.141 (4), NPDES Permit
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Freeman United

A GENERAL DYNAMICS COMPANY

May 19, 2005

Ms. Beverly Booker

Illinois EPA, Bureau of Water
CAS #19, P.O. Box 19276
Springfield, IL 62794-9276

Re:  Industry Mine
Facility I.D. IL0061247
Violation Notice: W-2005-00167

Dear Ms. Booker:

With regard to the March 11, 2005 Violation Notice issued to Freeman United Coal Mining
Company ("Freeman") and pursuant to Section 31(a)}(5) of the Illinois Environmental
Protection Act, we respond as follows:

- Industry Mine. The aerial photograph transmitted herewith depict Freeman's
Industry Mine, a surface coal mine. The coal seam is fairly close to the surface in this area
~and rests on a stratum of fire clay. The mine was opened in 1982 and has operated since that

time under a series of mining permits issued by the Office of Mines & Minerals of the
Illinois Department of Natural Resources and others. Pond 19, outlined in blue on the aerial
photograph, was constructed as a sedimentation pond to collect waters from a drainage area
located within the boundaries of Mining Permit 26]1. After that area was mined, Freeman
proceeded with the reclamation work for that area as specified in the Reclamation Plan. The
specified contouring and grading work in the Pond 19 surface drainage area was completed
and the seeding work was commenced after mining. In 2004, final reclamation work was
performed within the drainage area, including the placement of a two-foot clay cap in the

" area outlined in green on the aerial photograph. The seeding of that area was commenced in
November of 2004 and has been largely completed. All of the drainage area from which
Pond 19 collects runoff and seepage is a "Reclamation Area", as defined in 35 ILAC
402.101. :

Prior Mining. When the initial application for a mining permit for the
future Permit 261 area was prepared, Freeman noted that there was evidence of prior coal
mining in the areas upstream of Pond 19. An excerpt from “Part II, PREMINING
INFORMATION,” of the original permit application is enclosed to demonstrate this. Runoff
and seepage from these areas was affecting water quality within the Permit Area prior to any
mining activity by Freeman. Results of analyses at downstream locations on Grindstone and
Camp Creeks, which are attached, seem to reflect little if any negative impact on those
streams.

PO Box 4630
Springfield, IL 62708
Tel 217 698 3300
Fax 217 698 338t

Exhibit 1B
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May 19, 2005
Page 2 of 3

Groundwater Seeps. Groundwater seeps, up gradient of Pond 19 became
increasingly prevalent after 1995. Several years ago the rate of flow from these seeps into
Pond 19 was estimated as approaching 100 gpm. The groundwater flowing from the seeps
exhibited relatively high concentrations of manganese. Over the past several years, Freemar
has applied a number of treatment technologies-in order to reduce the manganese levels
before discharge from Pond 19. Among other things:

1. The channels from the seeps to Pond 19 have been lined with limestone rip
rap to increase aeration before the groundwater reaches Pond 19.

2. Approximately 20,000 cubic yards of material has been excavated from the
upper portions of Pond 19, increasing its capacity to approximately 30,000
cubic yards, essentially providing a two cell system.

3. Soda ash briquettes in a metal aeration basket have been placed periodically
in the flow from the seeps near the upper end of Pond 19.

4, Windmills have been constructed to drive aeration units in the pond.

5. Hydrated limestone slurry is being applied on a weekly basis except when
pond surface is frozen.

Despite all of the above, the combined treatment steps do not consistently reduce
magnesium coricentrations at the outfall of Pond 19 to meet the discharge limits set out on
page 4 of the NPDES Permit.

Clay Cap. Prior to 2004, Freeman personnel observed an area within Pond 19's
drainage area in which surface water collected after a rain event and drained rapidly into the
unconsolidated material of the overburden. It is assumed this water followed a pathway
through the spoil and overburden to the fire clay stratum thereby saturating the overlying
material and proceeding along the surface of the fire clay to the seeps. Based on that
assumption and as mentioned above, a two-foot clay cap was placed over the porous area to
seal off this pathway. Since that cap has been put in place, the flow from various seeps up
gradient from Pond 19 has decreased. However, it will take a number of months for the
saturated material above the fire clay seam to drain and to establish that the clay cap has
effectively sealed the source of the seepage.

NPDES Permit No, IL 0061247. Page 4 of the current NPDES Permit covered the
outfall for Pond 19 as long as it continued to be "Mine Drainage”, and specified manganese
limits of 2.0 mg/L (30-day average) and 4.0 mg/L (daily maximum). Page 12 of the Permit
covers the outfall for Pond 19 since it became a "Reclamation Area Drainage”, and
consistent with 35 ILAC 406.109, Page 12 does not establish a limit for manganese.
Freeman hereby requests that the Agency acknowledge that the waters being collected in
Pond 19 at this time constitute Reclamation Area Drainage, and that the outfall from Pond
19 will henceforth be covered by the provisions of page 12 of the Permit.

PO Box 4630
Springfield, IL 62708
Tel 217 698 3300
Fax 217 698 3381
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May 19, 2005
Page 3 of 3

Compliance Commitment Agreement. Freeman hereby proposes the following as
its Compliance Commitment Agreement:

1. The term of this Agreement shall be two years from the date of the Agency's_
acceptance of this proposal.

2. During the term of this Agreement:

a. Freeman will continue to maintain the forms of treatment; as set out
above, to control the manganese levels in the discharge from Pond 19;

b. Freeman will monitor the effluent discharging from Pond 19 as required
by page 12 of the permit, except that;

c. Freeman will monitor the rate of flow from the pond.

3. Not later than sixty (60) days before the expiration of the term of this
Agreement, Freeman will seek to meet with the Agency, at a time and place
mutually convenient, to review the status of Pond 19 and to determine whether
any further action is required regarding Pond 19 and the drainage area it serves.

Respectfully submitted,

FREEMAN UNiTED COAL MINING COMPANY

By S__
Thomas\J. Austin
Director of Environmental, Health and Safety

Attachments

cc: Ron Morris, IEPA

Safety \ Environmental \ 63sfoll.doc

PO Box 4630
Springfield, IL 62708
Tel 217 698 3300
Fax 217 698 3381
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[LLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O.BOx 19276, SPRINGFIELD, ILLINOIS 62794-9276, 217-782-3397
JAMES R. THOMPSON CENTER, 100 WEST RanpoLPH, SUITE 11-300, CHicaco, IL 60601, 312-814-6026

Rob R. BLAGOJEVICH, GOVERNOR Renee CIPRIANO, DIRECTOR
217/782-9720

CERTIFIED MAIL # 7004 2510 0001 8653 1689

RETURN RECEIPT REQUESTED
June 16, 2005

Mr. Thomas J. Austin
Freeman United

PO Box 4630

Springfield, Illinois 62708

Re: Compliance Commitment Conditional Acceptance
Vielation Notice: W-2005-00167
Facility I.D.: IL0061247-Industry Mine

Dear Mr. Austin:

The Illinois Environmental Protection Agency ("Illinois EPA") accepts with a condition the
Compliance Commitment Agreement ("CCA") proposed by Freeman United dated May 19, 2005
in response to the Violation Notice dated March 11, 2005. The CCA as proposed by Freeman
United is as follows:

1. The term of this Agreement shall be two years from the date of the Agency's
acceptance of this proposal.

2. During the term of this Agreement:

a. Freeman will continue to maintain the forms of treatment, as set out in the
May 19, 2005 CCA, to conirol the manganese levels in the discharge from
Pond 19;

b. Freeman will monitor the effluent discharging from Pond 19 as required by
page 12 of the permit, except that;

c. Freeman will monitor the rate of flow from the pond.

3. Not later than sixty (60) days before the expiration of the term of this Agreement,
Freeman will seek to meet with the Agency, at a time and place mutually
convenient, to review the status of Pond 19 and to determine whether any further
action is required regarding Pond 19 and the drainage area it serves.

RoCKsoRD — 4302 North Main Street, Rockford, 1L 61103 = (815) 987-7760 «  Des Puangs — 9511 W. Harrison St., Des Plaines, IL 60016 - {847) 294-4000
ELGIN - 5935 South State, Elgin, IL 60123 - {847) 608-3131 »  Peoria - 5415 N. University St., Peoria, IL 61614 - (309) 693-5463
BUREAL OF LAND - PEORIA ~ 7620 N. University St., Peoria, IL 61614 - (309 693-5462 »  Crampaici — 2125 South First Street, Champaign, . 61820 - (217) 278-5800
SPRINGEELD - 4500 S. Sixth Streel Rd., Springfield, 1l 62706 - (217} 786-6892 ¢ CouunsvieLt - 2009 Mall Sureet, Collinsville, iL 62234 - (618) 346-5120
MariON — 2309 W. Main St, Suite 116, Marion, 1L 62959 - (618) 993-7200

PRINTED ON RECYCLFD PAPER
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Page 2
Freeman United — Industry Mine
VN W-2005-00167

Pursuant to Section 31 (a) (7) of the Illinois Environmental Protection Act, the Illinois EPA
proposes the addition of the following condition to the CCA. During the term of the CCA,
Freeman shall monitor and report the parameter of manganese at Outfall 019 as required by
page 4 of the current NPDES Permit. Failure to fully comply with each of the commitments and
the schedule for achieving each commitment as contained in the CCA may, at the sole discretion
of the Illinois EPA, result in referral of this matter to the Office of the Attorney General, the
State's Attorney or the United States Environmental Protection Agency.

The CCA does not constitute a waiver or modification of the terms and conditions of any license
or permit issued by the Illinois EPA or any other unit or department of local, state or federal
government or of any local, state or federal statute or regulatory requirement. All required
permits or licenses necessary to accomplish the commitments stated above and comply with all
local, state or federal laws, regulations, licenses or permits must be acquired in a timely manner.
The need for acquisition of any licenses or permits does not waive any of the times for achieving
each commitment as contained in the CCA.

Questions regarding this matter should be directed to Barb Conner at 217/782-9720. Written
communications should be directed to Beverly Booker at the Illinois Environmental Protection
Agency, Bureau of Water, CAS #19, P.O. Box 19276, Springfield, IL 62794-9276, and all
communications shall include reference to your Violation Notice Number W-2005-00167.

Sincerely,

W(‘M f GG(TJ)J; o-%:‘

Michael S. Garretson, Manager
Compliance Assurance Section
Bureau of Water
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<

FROM

Modification Date: July 21, 2003
NPDES Coal Mine Perrnit

NPDES Permit Na, 1L0081247

Effluent Limnitations and Monitering

LOAD LIMITS CONCENTRATION

Ibsiday. LIMITS maht
30 DAY DALY 30 DAY DAILY SAMPLE SAMPLE
PARAMETER AVERAGE MAXIMUM AVERAGE MAXIMUM FREQUENCY TYPE

From the effective date of this Permit until February 28, 2004 the efflueat of the following discharge(s) =hall be monitored and limited
at alf limas as follows:

Outfatls*: 018, 019 {Acid Mine Drainage)
Flow (MGD) Meaasure When
Muonitoring

Total Suspendad

Solids - . 35.0 70.0 oo Grab
fron (total) 3.5 7.0 Grat
pH The pH shall not be less than 6.0 nor greater than 5.0 3/montn Grab
Alkalinity! .

Acidity Total acidity shah not exceed tatal atkalinty 1/month Grab
Sulfates 1800 “es Grab
Chiorides 5Q0 e Grab
Manganese (lotal) 2.0 4.0 - Graby

*Qutfalls permitied herein are also subject & the limitations and moaitering and reponing requirements of Special Gondition No. 41.

™" There shall be a minimum of nine (9) samples collected during the quarier when the pond is discharging. Of these ® samples, a
minimum of ons sample each maonth shall be taken during base flow conditions, A "no How” situation is nol considered to be a
sample of the discharge, A grab sample of eagh discharge caused by the following precipitation event(s) shall be taken for lhe
{oliowing parameters during at least 3 sepacate events ¢ach quarter. For quacers in which there ara less than 3 such precipitation
events fesulting in discharges, a grab sample of the discharga shall be required whenever such precipitation event(s) occur(s). The
remaining threg (3) samples may be faken from either base flow or during precipitation event, )

Any discharge or ingrease in volurng of 2 discharge caused by pracipitalion within any 24-hour period less than of equal to the
2-year, 24-hour precipitation avent {or snowmelt of equivaient volume) shall comply with the following limitations instead of those in
35 il Adm. Code 406.106(b). The Z-year, 24-hour precipitation evant for this area is considared to be 2.02 in¢hes,

Poliutant or Poliutant Property

Efflyent Limitations
fron 7.0 mg/i daily maximum
Setiieable Selids ' 0.5 mi/l daily maximum
pH

6 0-5.0 at all times

Any discharge or ingrease in \he volume of a discharge caused by precipitation within any 24-hout period greater than the 2-year,
24.hour precipitation event, bt fess than or equal to the 10-year, 24-hour precipiation event (or snowmell of equivalent volume)
shall semply with the following limitations insteag of thase in 35 tI. Adm. Code 406.106(b),

Potlutant or Poliutant Propeny Effuent Limitations
Settleable Solids

0.5 miN daily maximum
oH 6.0-58.0 at ali times

In accordance with 35 Bl Adm, Code 405.110(d}, any discharge or intrease in the volume of a discharge caused by precipitation
within any 24-hour periad greater than the 10-year, 24-hour precipitation evem (or snowmen of equivalent volume) shall comply with

the fallowing limitations instead of thosd in 35 lil. Adm. Code 406.106(b). The 10-year, 2d-hour precipilation event for this area Is
considered to be 4.45 inches,

Poliutant or Pollutant Praperty Efflvent Limitationg
pH .

6.0-9.0 8t all times
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FROM FRIVJUN 17 2005 14:

Madification Daje:  July 21, 2003
NPDES Coal Mine Permit

NPOES Permit No. ILO061247

Effluent Limitations and Monitoring

LOAD LIMITS CONCENTRATION
‘be/day LIMITS mgh
30 DAY DALY 30 DAY DALY SAMPLE SAMPLE
PARAMETER AVERAGE MAXIMUIM AVERAGE MAXIMUM FREQUENCY TYPE

Upon complation of Spacial Conditien No. 8 and approval from the Agency, the affiuent of the following discharges shall be
muonitored and fmited at ali times as foliows:

Cutfalls®; 018, 119 {Reclamation Arez Drainage)
"Flow (MGD) Measure Whea
Monitaring

Seltleable

Solids 0.5 mi tmonth Grab
pH The pH shall not be less than 6.0 nor greater thas 8.0 1/manth Grab
Sulfates 1800 1/month Grab
Chilprides 800 1/manth Grab

“Qutfalls pernitted herein are also subject to the hmitations and menitoring and reporting requirements of Special Condition N, 11,

In addition to the above base fiow $ampling requirements, a grab sample of ¢ach discharge caused by the following precipitetion
eveni(s) shall be taken (for the following parameters) during at least 3 sepacate events each quarter, For quariers in whigh there are

less than 3 such precipitation events resulting in discharges, a grab sample of the discharge shall be required whanaver such
precipitation event(s) orcur(s).

In sccordance with 35 . Agm. Code 406.108(¢), any discharge or increase in the volume of g discharge caused by precipitation
within any 24-hour period greater than tha 10-year, 24-hour precipltation event (or snowmelt of equivaient velume) shall comply with

the following limitations instesd of those in 35 . Adm, Gode 406,106(b). The 10 year. 24 hour precipitation event for this area is
considered to be 4,45 inches.

Eollutant or Pollutant Prepery Etfluent Limitations
phi

6.0-9.0 at all times
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xd Key Agricultural Services, [nc

P14 Shady Lane ® Macomb, [Hinois 61435 ¢ Tef: (3019) 833-1313

~

Manganese Case Study
Freeman Mine — Industry, Iiinois

Introduction

Retention pond 19 located southwest of the intersection of County roads 123 North and 900 East
in McDonough County has been testing above acceptable levels for Manganese (Mn)
concentration.

Soil Scientists with Key Agricultural Services Inc. were digging soil pits to an approximate
depth of 50 inches and noted that Mn concretions are common throughout the soil profile below
the surface horizon. The presence of the Mn accumulations in the shallow depths of the soil
profile raises the question as to whether the Mn levels found in the pond water are elevated due
to acid rock drainage, or to the natural Mn concentrations associated with the parent material and
soil forming factors of the undisturbed soils common to the region.

The dominant soil types originally located in the area of the mine that now drain into the pond
are Rozetta and Keomah. The NRCS soil profile descriptions for the Rozetta and Keomah soil
series note the presence of Mn accumulations beginning at 26 inches and the soil surface,
respectively. Due to the natural occurrence of accumulated Mn in the undisturbed soil profiles it
is possible that the concentration of Mn in the water of the pond is originating from the inherent
concentrations of Mn and not that of acid rock drainage.

Methods

Six sample sites were selected in an undisturbed area adjacent to the mine location. Three of
those sites were located in Rozetta and three in Keomah soils. Six corresponding sites were
chosen trom the reclaimed fields that drain into the pond. Three of the reclaimed sites represent
the topographic-position of a Rozetta and three represent that of a Keomah soil.

Six inch soil samples were taken to a depth of 72 inches at each of the 12 locations. Each sample
was analyzed in the laboratory for pH and Mn concentration.

The data obtained was then plotted by depth and comparisons were made between the values
found in the undisturbed sites versus that of the reclaimed sites. Statistical significance was
determined within each sample depth and calculated at 95% confidence.

@

Exhibit 1D



Electronic Filing - Received, Clerk's Office, 04/27/2012

A

KEY-AG.,
Summary of Results

pH
The pH levels found in the reclaimed soils ranged from 4.91 to 7.02. The pH levels found in the

undisturbed soils ranged from 4.42 t0 6.87.

The average pH of the undisturbed samples in each six inch sample range as well as over the
entire profile was lower than that of the reclaimed soils (Table 1). The lowest pH readings
obtained in each depth increment were all found in the undisturbed samples with the exception of
the 60-66 inch range where both the reclaimed and undisturbed soils had a low pH of 5.39.

The lowest pH level found at each sample depth in the reclaimed soil profiles were never lower
than the lowest pH level found at the same sample depth of the undisturbed soils (Graph 1).

In the surface 12 inches of all profiles, 3 of the 4 (75.0%) pH levels that were significantly lower
were from the undisturbed soil profiles. In the upper 36 inches 15 of the 16 (93.75%) samples
with significantly lower pH were from the undisturbed soils. From 36 to 72 inches 10 of the 16
(62.5%) samples with significantly lower pH levels were from the undisturbed soil profiles.

In the 12 sample depths tested, 2 (16.67%) depths had more reclaimed samples with significantly
lower pH levels than undisturbed samples and the remaining 10 (83.33%) sample depths had
more undisturbed samples with significantly lower pH levels than reclaimed samples (Graph 1).

A total of 72 samples were collected and analyzed for each of the reclaimed and undisturbed
soils. 7 (9.72%) reclaimed samples and 25 (34.72%) undisturbed samples had significantly
lower pH levels than the other samples collected at those depths.

Manganese
In all but one of the 12 soil profiles collected the Mn concentrations decreased from the surface

sample down to 18 inches. The Mn content in most samples remained at relatively minimal
levels from 12 to 72 inches, ranging from 8.9 to 67.8 ppm. At each sample depth one to five
samples were found to be significantly higher in Mn than the rest of the samples at that same

depth (Graph 2).

The reclaimed soil profiles contain less total Mn than the undisturbed soils both on average and
in total from 0-12 inches, 30-72 inches, and through the entire 72 inch profile. The reclaimed
soils contained more Mn than the undisturbed soils only through the 12-30 inch range (Table 2).

In the surface 12 inches of all profiles, 6 of the 7 (85.71%) Mn levels that were significantly
higher were from the undisturbed soil profiles. In the upper 36 inches 10 of the 18 (55.56%)
samples with significantly higher Mn concentrations were from the undisturbed soils. From 36
to 72 inches 11 of the 14 (73.33%) samples with significantly greater Mn concentrations were
from the undisturbed soil profiles.

In the 12 sample depths tested, 2 (16.67%) depths had more reclaimed samples with significantly
high Mn levels than undisturbed samples, .2 (16.67%) depths had equal incidences of
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significantly high Mn levels between the undisturbed and reclaimed samples, and 8 (66.67%)
had more undisturbed samples with significantly high Mn concentrations than reclaimed samples

(Graph 2).

A total of 72 samples were collected and analyzed for each of the reclaimed and undisturbed
soils. 12 (16.67%) reclaimed samples and 21 (29.17%) undisturbed samples had significantly
higher Mn concentrations than the other samples collected at those depths.

Conclusions

Although all twelve soil profiles tested have lower pH levels than typically recommended for the
row crops planted in the region, the pH of the reclaimed soils is higher than that of the
undisturbed soils indicating there is not increased acidity due to acid rock. This data also shows
the Mn levels found in both the surface and sub-surface of the undisturbed soil profiles are
higher than those found in the reclaimed soils and the undisturbed samples have far more
incidences of significantly high Mn concentration than the reclaimed soils. Therefore, the Mn
levels found in the water of retention pond 19 are most likely due to the naturally occurring Mn
levels of the soil material in the region and not due to acid rock drainage.



éjm%%
HEV-AG),

Electronic Filing - Received, Clerk's Office, 04/27/2012

Comparison of pH Data

Table 1 | Undisturbed Samples | Reclaimed Samples
Sample : :
Dep‘t)h Average ! owest pH Aver:ge iLowest pH
{inches) pH : P :

06 575 ! 523 819 | 531
812 528 i 452 595 : 504
12-18 483 | 459 555 : 498
18-24 475 1 442 549 501
24-30 480 1 447 567 | 491

~30-36 496 | 449 560 | 497
36-42 516 1 465 561 : 499
42-48 514 1 473 578 | 502

4854 | 539 ! 492 606 | 508
54-60 563 520 610 | 538
60-66 579 : 539 596 ! 539
66-72 587 | 529 583 i 540

= the lowest value for that depth when comparing Undisturbed and Reclaimed sites.

Comparison of Mn Data

Table 2 | Undisturbed Samples | Reclaimed Sampies
Sample Average Highest | Average Highest
Depth : '
(inches) Mn Mn Mn Mn
0-6 128.52 ! 188.50 86.22 | 106.10
6-12 7675 : 132.10 6558 : 115.10
12-18 4335 i 8150 53.38 | 124.80
18-24 2573 i 36.90 5498 i 139.40
2430 2803 i 3870 54.08 | 130.40
30-36 59.85 : 90.80 5230 ¢ 128.60
36-42 7802 : 21630 | 4665  150.20
42-48 68.90 : 140.20 4155 : 103.10
48-54 6528 i 115.50 4647 | 9620
54-60 7460 | 19740 | 3607 : 7320
60-66 6582 ¢ 111.20 3132 | 4580
86-72 47.82 : 60.80 37.70 | 56.30

= the highest value for that depth when comparing Undisturbed and Reclaimed sites.
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“Graph 1) pH with Depth Incidences of
significantly
; } (95%) lower pH
concentrations
x 4.00 5.00 6.00 7.00 8.00 Undisturb, i Reclaimed
6-12 1 0
12-18 & = Undisturbed Soils 3 i
= Reclaimed soils :
18-24 . = significantly lower 3 i 0
"~ pH content :
24-30 3 0
30- :
0-36 3 | o
36-4
2 3 1
42-48 :
1 ¢+ 0
48-54
3 : 1
54-60
1 0
60-66 :
66-72 :
H 1 2

Total incidences of significantly lower pH levels in the soils = 25 7
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_ (95%) higher Mn

concentrations
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36-42 > 3
o 1 : 1

42-48
48-54
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50-66 & = Undisturbed Soils

. = Reclaimed soils

- : = significantly higher | :
o Mn content 2 1

Total incidences of significantly higher Mn Concentrations in the soils = 21 12
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FREENMAN
E—

Freeman United Coal Mining Company

March 30. 2007

Ms. Barb Conner

Illinois EPA, Bureau of Water
CAS #19, P.O. Box 19276
Springfield, IL 62794-9276

Re: Industry Mine
NPDES Facility 1.D. IL0061247
Violation Notice: W-2005-00167
Pond 19 Compliance Commitment Agreement Status

Dear Ms. Conner,

With regard to the status of the Complignce Conumitment Agreement conditionally accepted by the Agency
on June 16, 2005, Freeman United Coal Mining Company responds as follows:

Pond 19 Discharges

The outfall from Pond 19 has been monitored as a reclamation area drainage outtall (with additional Total
Manganese monitoring) since the term of this agreement began. During this tcrm, the base flow at the outfall
has decreased from 80 to 95 gallons per minute to a levet of 20 to 30 gallons per minute, Thirty-one samples
have been analyzed for Total Manganese during the term; of these, 12 have becn below 2 mg/L, the 30-day
average standard, 9 have been in the range ot 2 to 4 mg/L, and 10 have exceeded the maximum standard
level of 4 mg/L. The exceedances, much less frequent than in the previous 2-ycar period, have occurred
despite continued regular treatment of the influent to the pond and the pond itself. For the other parameters
monitored, there have been no exceedances of permit limits for pH, Total Settleable Solids, and Chlorides.
There have been 8 exceedances of the permit limit for Sulfates; however these would not have been
exceedances under the proposed standard currently under review by the Hlinois Pollution Control Board.

Upsiream Drainage Area Study

In the Spring of 2006, Key Agricultural Services, Inc. was retained to determine problems with crop
productivity results in several arcas at the Industry Mine, including the arca up-drainage of Pond 19. When
penetrometer readings in that area had high values, they decided to dig test pits to possibly determine the
cause. In those test pits, they discovered several manganese nodules, so they were retained to explore this

further,

Six test pits each were excavated in similar soils unaffected by the mining operation and in those that were
reclaimed up-drainage of Pond 19. Sotls in the pits were sampled at 6 inch intervals (rom the ground surface
to six feet below the surface. The samples were analyzed for paste pH and Manganese leachate (Mehlich
No. 3 Extraction [with 2.5 pH Reagent]). Results indicated low pH levels in both groups at all levels (lowest

PO Box 259
Farmersville. 1L 62333
Tel 217 627-2161

l'ax 217 627-3411
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4,42 units in the unattected soils and 4.91 units in the reclaimed soils) as well as high Manganeseat all levels
(as high as 216.3 mg/L in the unaffected soils and 150.2 mg/L in the reclaimed soils). The lowest average (6
samples each at each 6™ interval in the pits) Manganesc levels were 36.9 mg/L in the unaffected soils at the
18-247 interval and 45.8 mg/L in the reclaimed soils at the 60-667 interval,

The study (copy enclosed) concluded that “the Mangancsc levels found in the water of Pond. 19 are most
likely due to the naturally occurring Manganese levels of the soil materiat in the region and not due to acid

rock drainage.”

Compliance Commitment Agreement

1. The term of this agreement shall be two years from the date of the Ageney™s acceptance of this
proposal.

2. During the term of this agreement:

a. Freeman will continue to maintain the forms of treatment, as set out in the May 12, 2005
letter 1o the Agency. to control the manganese levels in the discharge from Pond 19:

b. Freeman will continue to monitor the etfiuent from Pond 19 as a Reclamation Area
Discharge one lime per month with the following parameters monitored: pH, Tota)
Sertieable Solids, Sulfates. Chlorides, Total Manganese, and Flow Rate.

Freeman will monitor the influcnt to Pond 19 and Grindstone Creek downstream from the
Pond 19 effluent monthly when monitoring the Pond 19 efftuent with the following
parameters monitored: pll and Total Manganese.

7]

3. Not later than sixty (60) days before the expiration date of the term of this Agreement, Freeman will
seek to meet with the Agency, at a time and place mutually convenient, to review the status of Pond
19 and to determine whether any further action is required regarding Pond 19 and the drainage area it
Serves.

Respectively submitted,

FREEMAN UNITED COAL MINING COMPANY

By: ’\—S;ZZ%»\ 0 p/L

Steven C. Phifer. Environmental £ngineer

PO Box 259
Furmersville. . 62333
Tel 217 627-2161

Fux 217 627-3411
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.C3. BOx 19276, SPRINGFIELD, ILLINGIS 6279;%9276 ~-(217)782-3397
JAMES R. THOMPSON CenTER, 100 WEST RANDOLPH, SUITE 11-300, Cricaco, Il 60601 — (312) 814-5026

RoD R. BLAGOIEVICH, GOVERNGR DoucLas P. SCoTT, DIRECTOR
217/782-9720
CERTIFIED MAIL # 7004 2510 0001 8619 5959
RETURN RECEIPT REQUESTED
July 13, 2007

Mr. Steven C. Phifer

Freeman United Coal Mining Company
P.O. Box 259 :

Farmersville, lllinois 62533

Re: Compliance Commitment Rejection
Violation Notice: W-2005-00167
Facility ID:- TL0061247-Industry Mine¢ Outfall 019

Dear Mr. Phifer:

The Illinois Environmental Protection Agency ("Illinois EPA") received the information
concerning the above referenced project dated March 30, 2007, on April 2, 2007. This
information has been reviewed by Illinois EPA staff and, based upon that review, the following
is offered for your consideration and appropriate action. The request for extension of the original
Compliance Commitment Agreement (CCA) dated May 19, 2005, i3 hereby rejected because this
request appears to only propose continuation of treatment and monitoring as in the previous
CCA, and fails to set forth a plan to address the underlying issue in an attempt to arrive at an
ultimate resolution.

An acceptable CCA Extension request must include a feasible and itnplementable compliance
plan designed to result in an ultimate resolution to the current elevated manganese concentrations
in the discharge at Outfall 019 and subsequent water quality standards violations. The
compliance plan must ultimatcly result in consistent compliance with the General Use Water
Quality Standard as specified in 35 Ill. Adm. Code 302.208.

The lilinois EPA remains willing to evaluate any proposal you may have to address the specified
deficiencies or to meet for discussion of possible altematives. If you wish to submit a further
proposal to resolve this matter short of formal enforcement, please do so by September 1, 2007,
However, cven though a proposal may be the subject of further consideration, it will not be
considered to be a CCA as referenced in Section 31(a) of the 1llinois Environmenta] Protection

Act (415 ILCS 5/31(a)).

ROexrorD — 4302 Nnnth Main Street, Rockford, 1. 51103 ~ (B15) 987-7760 = s PLAINES = 25T W. Harrlson S(., Des Plalnes, IL 60016 ~ (847) 2844000
Erciv — 595 South State, Elgin, 11, 60723 - (B47) 508-3131 - » Fromia — 5415 N, University St, Proria, 1. 61614 — (309) £93-5463
RuREAD OF LAND - PEORIA = 7620 N, University St., Peorla, IL 61614 — (309) 693-5462 »  CHamPAGH ~ 2125 South First Street, Champaign, (L 61820 - (217) 278-5800
SPRINGFIELD ~ 4500 5. Sixth Street Rd., Springfield, IL 62706 - (217) 786-6892 »  COLUNSVILLE ~ 2009 Matl Street, Collinsville, Il 62234 ~ (618) 3465120
MARION — 2309 W. Main 31, Sulte 116, Marian, IL 62959 — (618) 993-7200

PriNTED ON RECYCLED PAPER
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Freeman United Coal Mining Company
Industry Mine Qutfall 019

VN W-2005-00167

If the violations remain the subject of disagreement between the lllinois EPA and Freeman
United Coal Mining Company, this matter may be considered for referral to the Office of the
Attomey General, the State's Attorney or the United States Environmental Protection Agency for
formal enforcement action and the imposition of penalties.

Any written compaunication should be directed to Beverly Booker at the Illinois Environmental
Protection Agency, Bureau of Water, CAS #19, P.O. Box 19276, Springfield, IL 62794-9276.
All communication shall include reference to your Violation Notice W-2005-00167. if you have
questions regarding this matter, please contact Barb Conner or Larry Crislip at 217/782-9720 or
618/993-7200.

Sincerely,

W’A G’uv:—ﬁ’h A_

Michael S, Garretson, Manager
Comnpliance Assurance Section
Bureau of Water
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FREEMAN
]
)

Freeman United Coal Mining Company Crown Mine Il
P.0. Box 259

Farmersville, IL. 62533-0259
(217) 627-2161
Fax: {217} 627-3411

August 14, 2007
Mr. Ronald Morse
Itlinois Environmental Protection Agency
2309 West Main Street
Marion, lllinois 62959

Re: NPDES Permit Transfer
Industry Mine, Permit No. 110061247
Dear Mr. Morse,

We are herein requesting transfer of the above listed permit from Freeman United Coal
Mining Company to.Sp ’_ngﬁc!d Coal Company; L.L.C, effective no sooner than September 1, 2007.
rership and control information forthe new permittee is attached.

Per your request, I am enclosing 2 copies of -an ownership change map for the mine.

Although a portion of the property will be transferrinig to another party, Springfield Coal Company,
LLC ‘will retain all permits and will continue to: have access as required. for reclamation ‘of the.
properties. In addition, all surface and ground water monitoring will continue to be the:

respon51b111ty of Springfield Coal Company,: LLC

0320 its location wi _.bem'_Ash. rove, Suite A, _pr'mgﬁeld IL 62708,
Respectfully,
FREEMAN UNITED COAL MINING COMPANY'

BY: | // N A

"Thorhas Austin, V.P. <

Ty W
Phillip Ott, W b,

Exhibit 1G
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FREEMAN
—

UNITED

Freeman United Coal Mining Company

August 30,2007

Ms. Beverly Booker

Illinois EPA, Bureau of Water
CAS #19, P.O. Box 19276
Springfield, IL 62794-9276

Re:  Industry Mine
NPDES Facility [.D. IL0061247
Violation Notice: W-2005-00167
Pond 19 Compliance Commitment Agreement

Dear Ms. Booker,

In response to the Agency’s July 13, 2007 rejection of our March 30, 2007 request for extension of
the Compliance Comm1tment Agreement (CCA) for Pond 19 at the Industry Mine, I herein respond

as follows:

Repair and modification of the Industry Mine Pond 19 decant structure this summer allows the mine
personnel additional flexibility in controlling discharges from the pond at Qutfall 019. Installation
of a valve on the discharge piping allows periodic discharges. In addition, a pump that will allow
better mixing between the upper and lower portions of the pond has been put in place at the pond
These actions allow us to present the following proposal:

Pond 19 Proposal

I. The term of this agreement shall be two years from the date of the Agency’s acceptance of
this proposal. A

2. During the term of this agreement:

a. Freeman will continue to maintain the forms of treatment, as set out in the May 12,
2005 letter to the Agency, to control the manganese levels in the discharge from -

Pond 19;

b. Except during periods of higher flows in Grindstone Creek in response to larger
precipitation events, Freeman will endeavor only to discharge water from Pond 19
only when the Total Manganese level in the pond is below the permit limits as

. determined by on-site monitoring. : :

PO Box 259
Farmersville, IL 62333
Tel 217 627-2161

Fax 217 627-3411
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¢. Freeman will continue to monitor the effluent from Pond 19 as a Reclamation Area
Discharge one time per month with the following parameters monitored: pH, Total
Settleable Solids, Sulfates, Chlorides, Total Manganese, and Flow Rate.

d. Freeman will monitor Grindstone Creek downstream from the Pond 19 effluent
monthly when monitoring the Pond 19 effluent with the following parameters
monitored: pH and Total Manganese.

During the term of this Agreement, Freeman will continue to explore alternatives to
treatment of the water in Pond 19 that would result in an ultimate resolution and water
quality in consistent compliance with the General Use Water Quality Standard.

(5]
.

4. Not later than sixty (60) days before the expiration date of the term of this Agreement,
Freeman will seek to meet with the Agency, at a time and place mutually convenient, to
review the status of Pond 19 and to determine whether any further action is required

- regarding Pond 19 and the drainage area it serves.

Respectively submitted, -

F REEMAN UNITED COAL MINING COMPANY

S/éé’“"f\ ' éé/éﬁ

Steven C. Phifer, Enwronmcntal En/omeer

PO Box 259
Farmersville, (1.
Tel 217 627- “l(vl
Fax 217 627-3411

U\
)
L
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SBPRINGFIELD
Coar o,

Springfield Coal Company, LLC Crown Mine il
' P.0. Box 259
Farmersville, IL 62533-0259
{217) 627-2161
Fax: (217)627-3411

April 21,2010

Chad Kruse

lHinois nvironmental Protection Agency
1021 North Grand Avenue Easl

2.0, Box 192706

Springfield. Minois 62794-9276
1-217-782-2829

Re: Violation W-2009-00306

Dear Mr. Kruse.

Mr. Larry Crislip suggested that we send this letter to you 1o clarify an issue arising around
Violation W-2009-00306. Title 35. Subtitle D). 406.106 b) 2) provides in pertinent part: ~7The
mmganese effluent limitation is applicable only 1o discharges from fucilities where chemical
addition is required to meet the iron or pH effluent limitations. The upper limit of pld shall be 10
Jor any such facility that is unable to comply with the manganese limit at pH 9. As described in the
letter we submitted to vou dated February 18. 2010. chemical treatment is to be utilized at Pond 1§
and Pond 19 to comply with the manganese standards set forth in NPDES permit for facility #
10061247, As a result. although the upper limit of pH is 9 in the NPDES permit, a pH greater than
9 vet less than 10 should not be an excursion. Please confirm. On March 11,2010 a NPDES
sample at Pond 19 outlall had a ptl of 9.04.

It vou should have any questions regarding this request or require further intormation.
please contact me al your convenience.

Sincerely.
Springfield Coal Company. LLC

Andrew R. Ditch
Invironmental lingineer
1.217.027.2161 ext 229

Exhibit 11



YER

& Complete items 1, 2, and 3. Also complete
itern 4 if Restricted Delivery is desired,
B Print your name and address on the reverse

A. Sighature

2012

ey 3 Agent
¥
7 [0 Addresser

50 that we can return the card to you.
B Attach this card to the back of the mailpiece,

C. Dato of Delivery

of on the front if space permits.

1. Arlicle Addressed to;

Mr. Chad Kruse
Hlinois Environmental Protection Agency

1021 North Grand Avenue East
P.O. Box 19276 v
Springfield. lllinois 62794-9276

3.

Service Type

3 Certified Mait
1 Reglistered
1 Insured Mait

£ Express Mail
£ Retum Receipt for Merchandise
fJcon.

4. Restricted Delivery? (Extra Fes)

J ves

?008 1830 DOOS 0473 O4eB

PS Form 3811, February 2004

Domestic Return Receipt

162595-02-M-15340 |

¢ P.O. Box 19276

, Springﬁe[dy,~ Hlinois 62794-9276

[~8]

ru

P

o

m L

™~ A

g Postage 1 8 O ‘{ 4

e Contiisd Foo ‘2 j'/‘{p ’ .

=) s oo ol * podihd

g {é‘:‘ndgigé;a%mme 2, b & Moo
Eﬁesmﬁ:@d a2 L V N

g Endorsement Re Y ox .

r7 §“ Crv .

[=a] # - ‘\“’v‘

-

o @ 1r. Chad Kruse v I e

lﬁ::]:, éa Iilinois Environmental Prou,ctmn Au,ncy '%
gﬁ ~~~~~~~~~~ A aed

~ o 1021 North Grand Avenue East




Electronic Filing - Received, Clerk's Office, 04/27/2012

EXHIBIT 1J



Electronic Filing - Received, Clerk's Office, 04/27/2012

PRELIMINARY DRAFT

ENVIRONMENTAL IMPACYT STATEMENT
FOR THE PROPOSED
FREEMAN UNITED COAL
MINING COMPANY

INDUSTRY MINE SITE

June 19, 1979

Prepared by:

ENVIRONMENTAL SCIENCE AND ENGINEERING, INC,
Gainegville, Florida 32604

Project No, 78~023-120
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ENVIRONMENTAL SETTING/SURFACE WATER FREEMAN.2/2-7.1
6/14/79

2.7 BURFACE WATER QUALITY
2.7.1 . INTRODUCTION

Three small surface streams within the boundaries of the Freeman {oal
property were sampled during 1978 to determine the quality of the water
flowing through the proposed mining area (see Figure 2.7-1). OGrindstene
Creek, the largest stream, originates east of the property and flows
through the Freeman Coal tract before intersecting the large LaMoine
River. Samples from Grindstone Creek were collected at two locstions,
one ou the eastern boundary and the other at the western boundary of the
Freeman Coal tract (see Figure 2.7-1). Willow Creek originates within
the Freeman Coal property and exits at the southwestern corner of the

gite. Sampling for this study was conducted at the southwestern corner.

~Horney Creek is located south of the property, but intersects the

p&oposeﬁ haul road. BSamples were collected from this intersection.

Four seasonal sampling periods were included in the study, with samples
collected on May 17, Augﬁst 8, November 14, and December 19, 1978.
Samples were collected during all four perieds freom the two locations on
Grindstone Creek; however, no sample was collected from Willow Creesk in
August because the streambed was dry at the sampling time. The Horney
Creek site was not initially included in the study; therefore only the
fall and winter (November and December) samples were collected from the

stream (see Table 2.7-1).

No past water gquality data is available for the three streams sampled in
this study. The closest regular water quality monitoring station is
located on the LaMoine River into which the previcusly mentioned

tributary streams flow.

2.7.2 PRESENT WATER QUALITY

Physical Parameters

Physical parameters measured included discharge, remperature, dissclved

oxygen, pH, turbidity and dissdlved, suspended, and total solids.

RN P LS
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Toble 2-7~1¥can and range of surface water qualiry patsmeters measuted on the FUCMC property during 1978,

. s
,{&G 12k L‘460{2‘3*;!'? Location’ " e
Uppat® Lower? Yillow®™ Hoaev = Criceria
Grimistone crindgrone Creck Cezek
Discherge (efs) 63.7 96.2 6.6 G.4
©o femperarure {7C) 1.0% 13,0 8.0 6.0
.' 2.0-25.0 3.0-29.0 3.0-11.0 4,0-8.0
pH 7.8 2.¢ 8.0 2.7 6.5-9.0
7.2-8.3 7.5-8.4 7.5-8,2 7.2-8.2
Bissolved Qxygen 4.2 0.t 8.9 9.2 5.0
{mg/L 07) 1.6-10.6 5.8~11.9 6.8-12.6 %.6-13.8
_bisaclvad Solids 472 416 866 473
mg/1) 363-384 383-667 271=1051 468475
Suspended Solids 31.3 31.4 1.5 <10.0
. :Img,'i) 5.0-59.0 6.0-456,0 £,0-21.0 <1=19.0
“¥otal Solids 502 265 695 501
(mg/1} 393-535 523529 1%1-1107 486-515
U Tuebidity a7t 0.69 09.56 0.130
R ;) 0. 15-2.0 0,28~1.8 9,23-1.32 0.37-0.32
Acidity 8.3 7.5 6.7 2z.0
{mg/L CaCO3) 5.0-12.8 3.0-9.0 6.0-8.0 6.0-28.0
alkalinity 235 21§ 54 207 >20
(mpdl Cachy) 160-302 158~2817 2694 160254
Raxvdness 30 331 436 ' 375
- {mg/t Cacdy) 233-452 256-384 215-682 362-388
egal Coltlorn 79 <243 148 65 <200
MPN/L0D m1) 3-170 <128 24-330 22-107
a1 Phespharus a.37% .08 0.06 «(,03
‘agli P) 6.06-2.24 0.07-5.09 0.01=0. 16 <0.005-0. 046
Ammonis Nitrogen <0.72 <0.20 <0.15 0.4 G.02
{mp/t W=V} <0, 11, 80 <0.1~0.48 <0,1-0.20
Iadtganic Nirreges 12.9 <10.7 . %2.33 <l.18
Tingfl W) 0.18-44.6 <Q.12-39.5 <Q,12-4.7 <Q.32-<2,1
Tzorganic Cardon 3.t 3.8 §.1 3.5
. 3.5-47.9 4.7-63,% 2, 3-13.2 9.6-49.1
85.¢ 87.5 363 173
%8.3-135 48.9-130 852,6~601 147-1%9
<29 <i0 <40 <5 1.0
<5-43 <5-7.7 <S-100 4.9-%<5
1032 0.9 <0. 10 0.15 1.9
0.30-3. 33 0.44~3.50 8.09~<0, 10 0.13-0.16 0.38%
0.2% 0.32 2.17 0.18
§.20-9.2¢ 0. 20-0. 25 0, 15-0,22 €. 15-0,21
. Nrsenic <0 <10 <& <10 ’ 505
Lughl is) <5-7.0 <5-<10 <}, 1~3.7 e5eily
[ Istal Chromium <5, gh <5.0 5.0 <5.0 166
{zg/1 €r) 508
<jot <100 <100 <100 10008
2.83 0.98 <0.048 .21 .0s%
C{mgfl Hn) 0.088-10.4 0,115-2.320 0,038~<0. 03 0.176=0.240
Nercury <09 <2,0 <2.0 <2.0 0.05
Hg} 2.08
<3,00 <5.0 <5.0 €5.0 508
Bb}
<iopb <100 <108 <100 50008
Zn)
esticides (ug/l)d n
<3, 0i~<03.05 <0.01-<0,05 <}.0}=20. 05 <0.0% 0.003
<0.0l <0,05 <«0.01 <0,05 <0.0l <G.05 <0, 05 @¢.po3
<0.3-0.6 <0,03-0.3 <{3, 30,4 <0.3 o.0!
<0.01-<0, 10 40.01-<0. 10 <. 01-<0. 10 <0. 10 0.001
<0.10 <0, 10 <0, 10 - <0, )0 3,004
Lindane 40, 0k=<0,05 <0, 01~-<0.05 <0,01-<0,05 <0,0% .01
Beptachlor <0.0k~<. (3 <G.01-<0.05 <0.01=<0.04 <0,05 0.001L
Heprachlar <0.0%-0.06 . 03¢0, 05 0.02-<0,05% 40,08
Epoxide
Methoxrchlor <0.10% <0,10 <0.10 <0, 10 0.a3

"i;o-:.a:icn of ztr2ams and sampling sites 1s (llusrvated in Figure

‘Bour seasonal sampleg were collected at chese siles.

Three samples were collesced at this site,

TiTws sanples were collected 3¢ chis sice.

- Viiless otherwige nuted, sriceria are chose racommended Lot the proreccion of fish and aquaric 1ife.
CUOp aumber Is mesa valuv, hortow dumbers indicate range.

% F griteria for domestic water supplles.

© %all values less than che getectica mindmum Limlc,

*Qnly the range of pesticide valugy Ls presentud.

2.7-3
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FREEMAN UNITED CGAL MINING. CDM?ANY

GIVISION OF MATEAAL SERVICE CORPOBATION
IO WEST WASMINGTON STHEET @ CHICAGSH, ILLINDIS 806808 + 312/RRB.-2600
SELD OFFICE 80X X70 - CANTON, ILLNGHE ¢18g0 - 208/847-GEsS

July 9, 1878

¥r. Douglas Downipg, Supervisor
Land Reclamation Division

Dept. of Mines & Minerals

227 South Seventh, Suite 204
Spripgfield, IL 62706

‘Dear Mr. Downing:

Freeman United {oal Mining Company is herehy applylng for a Surface
Disturbance Coal Mining Permit for the proposed Industry Mine. The Industry

Mine is a new surface mine and the plans are t0 mine the Colchester No. 2 coal
seaw in McDonough and Schnyler Counties. After the mine becomes fully operational
approximately 500,000 tons of goal is to be mined annually. The Industry Mine

has a design life in excess of flfteen (15} years.

Freeman United Coal Mining Company began acquiring property for the Industry
Mine in 1947 and wmost of the property has been owned for more than twenty (20)
years. The Industry Mine has been in the plamning stages for several years. The
Company has retgined the mlaing equipment (1050-B shovel, W~3 wheel excavator, and
haulage trucks) from the Bamner Mine which was ¢losed in 1974. This equipment

will be recondirioned and used in the Industyy Mine. In addition, on Jume 14, 1977,
Freeman United Coal Mining Company submitted a NPDES questionnaire to the U.S.

EPA, Region V; Permit Brauch in accerdance with 40 CFR 6.900. Upon receipt of the
questionnaire, the U.8. EPA and the U.S. Army Corps of Engineers (COE} determined
that : (1) an Environmental Impact Statement (EIS) wopld be required; amd (2) .the
COE would be the lead federal agency for the EIS. undér provisions of its Sectien
404 permit, Preparation of the .EI8 has been engoing since that date.

On May 31, 1979, the Board of Trusteesfaf'mascatzne Power and Water approved

- of coal anpually from Freeman United Coal Mining Company. Two-thirds of the coal
‘requirements are to be supplied by the.anustry Mine ‘and one-third is to be .supplied .
from Freeman United’s existing mines.

A SD-1 Permit Application for the Industry Mine is enclosed. Necessary road
closing agreements are peanding negotiation and all agreements will be submitted as
soon as they are completed. In additiom, the EIS for the Industry Mine is nearly
complete, and as soon as this document is submitted to.the COE, then a copy will

" pe submitted to the Department.

The Department's consideration of this application request is greatiy
appreciated, If there are any questions please feel free to. contact us.

Sincerely,

ﬁE‘w.{ij . - 'y " "". "“-;“ s

e oty

Attachments Nale T Liallrasw

a fifteen year countract, subject to legal approval for the purchase of 700,000 tons .

1
1
:
I
€
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APPENDIX 8

HYDROLOGIC INFORMATION

Wiliow and Grindstone Creeks are the two surface streams traversing the
Freeman United Coal Mining Company's property. They are typical of IT1linois
dissected ti1] plain streams, exhibiting their highest discharges in the
spring and lowest flows in the late summer, when discharges may temporarily
cease. During routine water quality sampling in 1978, the highest recorded
discharges {at the sampling points shown on Map A (3) ), for Willow and
Grindstone Creeks were 6.4 and 96 cfs, respectively. No measurable flow
was present during sampling in both August and November. Several small
ephemeral channels intersect the two larger streams and these typically
only have discharge in ‘the spring or during major runoff events.

Both streams exhibit wide variations in water quality, and this may be
directly related to discharge. During high flows, which are usually the
result of runoff, suspended solids concentrations increase, carrying higher
than normal concentrations of phosphorous, nitrogen, and organic detrital
material. The highest phosphorous concentration measured was 2.24 mg/1;
however, the average value was 0.35 mg/1. Suspended solids concentrations
ranged from 12 to 59 mg/1 and had a mean of 35 mg/3. Total dissolved solids
concentrations are usually less than 500 mg/1, however a concentration of 1051
mg/1 was measured in Willow Creek in Tow discharge in November, 1878. Dis-
solved solids concentrations generally increase with decreased discharge.
Both creek are hardwater streams; average hardness was 361 mg/1; a value re-
garded as being very hard water. Sulfate values are normally Jess than 100 my/1,
but one concentration of 601 mg/1 was recorded in Willow Creek in November.

Bacteriological quality is fair. The average fecaﬁ coliform concentration‘is
202 colonies per 100 ml. This compares to a standard of 200 colonies. The
highest concentration recorded was 920 colonies per 100 mil.

Only two metallic constituents were measured in concentrations above state
standards. 1Iron concentrations in Willow Creek were much below the 1.0 mg/}
standard; however, six measurements in Grindstone Creek averaged 1.37 mg/l.
Precipitation of dissolved iron may impair the viability of some sensifitve
aquatic species. Manganese concentrations should not exceed 1.0 mg/1 {standard
level) however, three of the six measurements in Grindstone Creek were above
this level (2.46 mg/1 average)}. Levels in Willow Creek were less than 0.05 mg/1.

Pesticide concentrations in the streams were usually below detection limits
and below State criteria for water supplies. Small amounts of chlordane and
heptachlor epoxide were detected in both streams, but should not pose a danger
to either human or aquatic 1ife. :

v + 11 ot et A % ¢ ne g
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Page - 2 - Appendix 8 - Hydrolegic Information

+ Freeman United Coal Mining Company

Industry Mine-
{6-a. Cont.)

Physical characteristics of the sireams may temporarily limit the productivity
of the aquatic florz and fauna., The most obvious threat is lack of flow, and
therefore habitat, during summer Tow or no flow periods, Water temperatures
vary seasonally and range from 0° to 30° C. The higher temperatures usually
coincide with summer low flows and this may temporarily depress dissolved oxygen
Tevels below safe limits for aguatic fauna. Dissolved oxygen Tevels usualiy
averaged above 8 mg/1 at all sampliing points, however significant diurnal vari-
ations occur. Early morning oxygen concentrations were often recorded below the
S mg/1 standard set for aquatic 1ife. These temporary depressions appear not
to harm the aquatic fauna as no fish kills were noted and fish were collected
in these same stream segments during the sampling efforts in which the Tow measure-
ments were recorded, Leaf Jitter and detrital deposits in the stream may be in
part responsible for the Tow oxygen levels. Sedimentation of this material

also influences the character of the bottom invertebrate fauna.

The general land use of the watershed of Grindstone Creek is agricultural up-
stream from the proaosed mining area. Willow Creek watershed begins within

the proposed wmining area and its' jand usage is agricultural. The major potential
pollution source on Grindstone Creek upstream from the proposed mining area would
be surface runoff from the agricultural land.

Public water suppiies wzthzn ten miles of the proposed mining area are Colchester
{7 miles) and Industry (3 miles).

The mining operation should not have any effect on the public water supplies
within ten miles. Both Colchester and Industry have wells which draw water
from geclogic units below the coal seam to be excavated. In addition, due

to the attitude of bedrocks in the area and direction of surface fliow, the flow
of both surface and ground water in the vicinity of the proposed permit area is
away fram the Industry and Colchester wells. See Appendix 7, Hydrogeologic
Information, for a more complete discussion about the groundwater in the area.

Appendix 9 and Map E, describe the biologic communities in the proposed mining
area.

An archaeplogic survey was conducted in 1978 on the property owned by Freeman
United Coal Mining Company in McDonough and Schuyler Counties. This infor-
mation will be included in the Environmental Impact Statement currently being
prepared for the Armmy Corps of Engineer's 404 permit for the proposed mine,

The attached i1isting is a compilation of ponds and reservoirs contiguous to
Freeman United Coal Mining Company's property.

57
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UNITED COAL MINING COMP
INDUSTRY MINE
PERMIT APPLICATION NO. 261
MODIFICATIONS LETTER RESPONSE

JULY 1, 1992

X
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4

!

MONTH

1992

FLOW (gpm) 250 500 300 500 175 45
SOURCE OF DISCHARGE Surfnccii Surfacc Surface | Surface | Surface | Surface
(e.g. pil pumpage, processing plant, Runofl | Runofl N Runoff | Runoff | Runoff | Runoff
CirCUIl Surtace runoli, eic.)
SAMPLING METHOD | Grab | Grb| O Grab | Grab  Grab | Grab
{24 nr. composite, grab, est, elc.)
ACIDITY 27 4 T <2 4 <2 8
ALKALINITY (mg/l) 82 76 85 75 104 125
LEAD (mg/l) | DID NOT SAMPLE
IRON (mg/1) <0.25 0.019 S 0.043 0.384 0.138
MANGANESE (mg/1) <0.10 0.026 A 0.011 0.101 0.104
pH (range) 6.9 7.74 M 8.21 7.79 8.34 7.52
ZINC (mg/l) <0.10 0.01 P 0.030 0.032 0.212 0.016
FLUORIDE (mg/l) DID NOT SAMPLE
TOTAL SUSPENDED SOLIDS (mg/l) 1 2 L < 3 <1 6
SULFATE (mg/l) 190 214 201 141 223 231
TOTAL DISSOLVED SOLIDS (mg/l) 370 477 D 449 323 439 520
CHLORIDE (mgf}) 6.0 8.0 6 <5 <5 5

standards in effect for existing impoundments at Industry Mine.

Discharge would be in violation of present NPDES discharge monitoring

ST
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L

MONTH
1991 - 1992
FLOW (gpm) 30 15 10 8 30 NO FLOW - NOIE;I-,OW
SOURCE OF DISCHARGE Surface | Surface | Surface | Surface | Surfacc
{e.g. pit pumpage, processing plant, Runoff | Runoff | Runoff | Runoll | Runofl
circuil surtace runott, etc.)
SAMPLING METHOD . Grab Grab Grab Grab Grab
(24 hr. composite, grab, esi, etc.)
ACIDITY 35 14 16 22 21
ALKALINITY (mg/l) 160 172 128 173 58
LEAD (mg/l) DID NOT SAMPLE
IRON (mg/1) 0.059 | 0.076 0.038 0.688
MANGANESE (mg/l) 015 | 0.254 | 0966 | 0476 | 1.74
pH (range) 6.9 1.17 6.86 7.26 6.69
ZINC (mg/l) 0.24 0.229 0.277 0.278 0.396
FLUORIDE (ng/l) . NOT SAMPLE
TOTAL SUSPENDED SOLIDS (mg/l) 2 4 16
SULFATE (wg/1) 130 193 247 242 206
TOTAL DISSOLVED SOLIDS (mg/l) 1,300 587 607 588 424
CHLORIDE (mg(l) 640 40 20 16 9

standards in effect for existing impoundments at Industry Mine.

Discharge would be in violation of present NPDES discharge monitoring
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ANALYSIS OF ACTUAL FIELD SAMPLE BY MONTH

MONTH

1991 1992
FLOW (gpm) 60 45 50 60 2
SOURCE OF DISCHHARGE Surface Surface | Surface | Surface Surface
(eégx]r'cﬂiull 232‘5&%#&3‘,’?3?9 plant, Runoff N Runoff | Runoff | Runoff N Runoff
SAMPLING METHOD Grab 0 Grab Grab Grab O Grab
(24 hr. composite, grab, est, etc.)
ACIDITY 19 T 4 6 5 T 8
ALKALINITY (mg/l) 41 42 52 43 113
LEAD (mg/l) DID NOT SAMPLE
IRON (mg/l) 1.13 S 0.11 0.032 0.579 S 0.152
MANGANESE (mg/1) - 0.53 A 0.608 0.161 0.643 A 0.353
pH (range) 6.9 M 7.26 7.51 7.46 M 7.37
ZINC (mg/l) <0.10 P | 0034 | 0036 | 0.053 P | 002
FLUORIDE (mg/l) DID NOT SAMPLE
TOTAL SUSPENDED SOLIDS (mg/l) 19 2 '<l 2 L 2
SULFATE (mg/]) 500 B 387 449 462 E 424
TOTAL DISSOLVED SOLIDS (mg/l) 810# 789 955 254 D 929
CHLORIDE (mg/]) 6.0 B 5 <5 <5 7

standards in effect for existing impoundments at Industry Mine.

Discharge would be in violation of presenlt NPDES discharge monitoring
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(24 hr. composlte, grab, est, etc.)

ACIDITY

ALKALINITY (ug/l)

MONTH
1991 1992
FLOW (gpm) 40 20 40 45 55 15
|SOURCE OF DISCHARGE Surface | Surface | Surface | Surface | Surface Surface
(e.g. pit pumpage, processing plant, Runoff | Runoff | Runoff | Runoff | Runoff N Runoff
clircutt suriace runoit, elC.)
SAMPLING METHOD Grab | Grab | Grab | Grab | Orab O | Grab

LEAD (mg/l)

JRON (mg/l)
MANGANESE (mg/l)
pH (range)

lzme (mg/)) 0.39 | 0.388 | 0.288. | 0.382 | 0.147 P 0.363
FLUORIDE (/1) DID NOT SAMPLE
TOTAL SUSPENDED SOLIDS (mg/l) 25 9 <1 ] <1 L 2
SULFATE (mg/l) | 500 | 70 358 426 195 E 492
TOTAL DISSOLVED SOLIDS (mg/l) 680 | 719 | 616 879 325 D 1130
CHLORIDE (mgh) 30 | < 50| <5.0 6 <5 - 7

standards in effect for existing impoundments at Industry Mine.

Digcharge would be in violation of present NPDES discharge monitoring

31
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ANALYSIS OF ACTUAL FIELD SAMPLE BY MONTH

MONTH
FLOW (gpm) | 20 12 10 15 25 3
'|SOURCE OF DISCHARGE Surface | Surface | Surface | Surface | Surface Surface
(eé?r'oﬂiltl gtdwgcigsdnpég,c%slgi)ng plant, Runoff | Runolf | Runoff | Runoff | Runoff N Runoff
SAMPLING METHOD Grab Grab Grab Grab Grab O Grab
(24 hr. composite, grab, est, eic.})
ACIDITY 12
ALKALINITY (mg/l) 41
LEAD (mng/l) DID NOT
- | IRON (mg/1) 2.12 S 2.46
MANGANESE (mg/1) 1.73 A
pH (rangc) 7.26 M ‘
ZINC (mg/1) : 0.59 -| 0.561 0.371 0.585 0.129 P 0.674 '.
FLUORIDE (mg/l) DID NOT - SAMPLE
TOTAL SUSPENDED SOLIDS (mg/1) 44 20 58 19 | L 18
SULFATE (mg/l) 900 | 66 479 710 212 E 751
TOTAL DISSOL}/ED SOLIDS (mg/l) 1,200 1,310 834 1,380 374 D 1690
CHLORIDE (mg/l) 6.0 6.0 7.0 6 <5 11

— Discharge would be in violation of present NPDES discharge monitoring

standards in effect for existing impoundments at Industry Mine. .
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ANALYSIS OF ACTUAL FIELD SAMPLE BY MONTH
MONTH
1991
FLOW (gpm) 20 30 20 45 15 NO FLOW
SOURCE OF DISCHARGE Surface | Surface | Surface | Surface | Surface
(e.g. pit pumpage, processing plant, Runofl | Runoff | Runoff | Runoff | Runoff
clreuit surtace runott, etc.)
SAMPLING METHOD Grab Grab Grab Grab Grab
(24 hr. composlte, grab, est, elc.)
ACIDITY
ALKALINITY (mg/l)
LEAD (mg/l) DID NOT SAMPLE
IRON (mg/1)

MANGANESE (mg/1)

pH (rangc)

ZINC (mg/1) 0.463 | 0.489 0.572 | 0.297 | 0.540
FLUORIDE (mg/l) = - DID NOT . SAMPLE
TOTAL SUSPENDED SOLIDS (mg/l) , 65 15 10 16 | 16
SULFATE (mg/l) 533 424 541 273 | 471
TOTAL DISSOLVED SOLIDS (mg/1) 1010 708 1000 | 502 963

CHLORIDE (mgh) 6 <5 7 3 <5

--- Discharge would be in violation of present NPDES discharge moniloring
standards in effect for existing impoundments at Industry Mine.

Q¢
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ANALYSIS OF ACTUAL FIELD SAMPLE BY MONTH

MONTH
1991 1992
FLOW (gpm) 100 80 75 110 40 18
SOURCE OF DISCHARGE Surface | Surface | Surface | Surface | Surface | Surface
(e.g. pit pumpage, processing plant, Runoff | Runoff | Runoff | Runoff | Runoff | Runoff
circutt surface runolt, elc.) .
SAMPLING METHOD Grab Grab Grab Grab Grab Grab
(24 hr. composite, grab, est, elc.)
ACIDITY ) 46
ALKALINITY (mg/1) 22 58
LEAD (mg/l) ;)ID NOT SAMPLE
IRON (mg/1) 0.028
MANGANESE (mg/1) 0.016
pH (range) 6.36 6.42
ZINC (mg/l) 0.281 | 0.323 0.390 0.189 0.036 0.05
FLUORIDE (mg/l) DID NOT SAI\'IPLE
SULFATE (mg/l) 319 310 319 240 327 306
TOTAL DISSOLVED SOLIDS (mg/l) 628 002 720 443 701 778
CHLORIDE (mg/p | 12 10 7 12 6 6

7/

Discharge would be in violation of present NPDES discharge monitoring

standards In elffect for existing Impoundments at Industry Mine.
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TEKLAB, INC.

5445 HORSESHOE LAKE ROAD
COLLINSVILLE, HLLINOIS 52234

ENVIRONMENTAL TESTING LABORATORY

Laboratory Results

TEL: 818-344-1004
FAX:618-344-1005

CLIENT: Freeman United Coal Mining Client Project: Industry Mine Stream Samples

WorkOrder: 0307525 Client Sample ID: Stream #1200

Lab 1D: 0307525-03 Collection Date:  7/18/03

Report Date: 29-jul-03 Matrix: SURFACE WATER

Analyses Certification RL Qual Resalt Units DF Date Analyzed Analyst
EPA/§00 4.1.4. 200.7 TOTAL
Iron NELAP 0.020 32.5 mg/L 1 7/29/03 10:22:08 AM SAM
Manganese NELAP 0.005 1.60 mg/L 1 7/24/03 7:22:31 PM JMW
2Zinc NELAP 0.010 0.085 mg/L 1 7/24/03 7:22:31 PM JMW
EPA/600 METHOD 150.1
pH NELAP 1.00 7.06 1 7/22/03 10:45:00 AM SAO
Total Dissoived Solids NELAP 20 184 mglL 1 7/24/03 JNS
EPA/600 METHOD 160.2
Total Suspended Solids NELAP [ 1900 mg/L 1 7/23/03 DLY
Solids, Settleable NELAP 0.1 1.2 mi/L 1 7/22/03 2:33:00 PM SAO
EPA/600 METHOD 305.1
Acidity, Total (as CaC(Q3) NELAP 0 -49 mg/L 1 7/23/03 DLY
EPA/GO0 METHOD 310.1
Alkalinity, Total (as CaCQ3) NELAP 0 88 mg/L 1 7/23/03 DLY
Chloride NELAP 1 15 my/L 1 7/29/03 JAE
EPA600 METHOD 375.4
NELAP 5 16 mg/L 1 7/28/03 JAE

Sulfate, Turbidimetric

I ELAP ang NELAP Accredited - Accreditation #100226

IDPH Registry #17584
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Clerk's Office,

04/27/2012

5445 HORSESHOE LAKE RCAD
COLLINSVILLE, ILLINOIS 62234

ENVIRONMENTAL TESTING LABORATORY

TEL: 618-344-1004
FAX: 618-344-1005

Labhoratory Results

CLIENT: Freeman United Coal Mining Client Project:  Industry Mine Pond

WorkOrder: 04030301 Client Sample ID: NGS1200

Lab ID: 04030301-013 Collection Date: 3/5/04

Report Date: 23-Mar-04 Matrix: SURFACE WATER

Analyses Certification RL Qual Result Units DF Date Analyzed Analyst
EPAIG00 4.1.4. 2007 TOTAL
Iron NELAP 0.020 4.77 mg/L 1 3/12/04 5:09:16 PM JMW
Manganese NELAP 0.005 0.176 mg/L 1 3/12/04 5:09:16 PM  JMW
EPA/000 METHOD 150.1
pH NELAP 4.00 H 7.44 1 3/11/04 11:28:00 AM EAW
EPA/600 METHOD 160.2
Total Suspended Solids NELAP 6 153 mg/L 1 3/11/04 DLY
P THOD 1

Solids, Settleable NELAP 0.2 H <0.2 mi/L 2 3/22/04 1:12:00 PM SAC
EPA600 METHOD 305.1
Acidity, Total (as CaCO3) NELAP 0 =127 mg/L 1 3/12/04 DLY
Alkalinity, Total (as CaCO3) NELAP 0 138 mgil 1 3/12/04 DLY
EPA/600 METHOD 325.2
Chiloride 2 36 mg/L 2 3/18/04 12:15:22 PM SMR
EPA/600 METHOD 3754
Suifate, Turbidimetric NELAP 10 39 mg/L 2 3/18/04 ADH

1 ELAP and NELAP Ac

soreditation £700246

IDPH Registry #17564

Page IS af 16
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TEKLA B HNC 5445 HORSESHOE |LAKE ROAD
i U D, 1 o COLLINSVILLE. ILLINOIS 62234

ENVIRONMENTAL TESTING LABORATORY TEL: 618-344-1004
FAX: 618-344-10056

LABORATORY RESULTS

Client: Springfield Coal Company Client Project: industry Mine Pond
WorkQrder: 00041022 Client Sample ID: 1200 road
Lab iD: 09041022-002 Collection Date: 4/22/2009 11:25:00 AM
Report Date: 05-May-09 Matrix: AQUEOUS
Analyses Certification RL  Qual Result Units DF Date Analyzed Analyst

EPA 600 375.2 REV 2.0 1993 (TOTAL)

Sulfate NELAP 50 53 mgil 1 4/30/2009 11:54:00 AM DLW
lron NELAP 0.0200 2.30 mgil. 1 4/29/2009 7:00:00 PM  JMW
Manganese NELAP 0.0050 0.0849 mgil 1 §/1/2009 10:59:57 AM UMW
STANDARD METHOD 18TH ED. 4500-H B, LABORATORY ANALYZED

Lab pH NELAP 1.00 7.87 1 4/28/2009 3:21:00 PM  NJM
STANDARD METHODS I8TH ED. 2310 B

Acidity, Total {(as CaCO3) NELAP 0 -162 mg/l 1 4/29/2009 12:10:00 PM MK
STANDARD METHODS 18THED. 2320 B

Alkalinity, Total (as CaCO3) NELAP 0 174 mg/L 1 4/29/2009 12:10:00 PM MK
STANDARD METHODS 18TH ED. 2340 C

Hardness, as { CaC03) NELAP 5 280 mail. 1 4/29/2009 10.00:00 AM MK
STANDARD METHODS I8TH ED. 2540 C (TOTAL)

Total Dissolved Solids NELAP 20 H 302 mgfL 1 4/30/2009 6:30:00 PM  MAB
STANDARD METHODS 18TH ED. 2540 D

Total Suspended Solids NELAP 6 H 63 mg/L 1 4/29/2009 12:40:00 PM  MAB
STANDARD METHODS I8STHED. 2540 F

Solids, Settieable NELAP 0.2 H <0.1 mi/L 1 51112008 10:50:00 AM  NJM

STANDARD METHODS 18TH ED. 4300-CL E (TOTAL
Chioride NELAP 1 28 mg/l 1 4i30/2000 11:54.00 AM DLW

Sample Narrative
Standard Methods 18th Ed. 2340 C (Total)
Sample analysis did not meet hold time requirements.

L ELAPR and NELAP Actredited - Actroditatian 100226 Page 4 of 5
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TEKLAB, INC.

5445 HORSESHOE LAKE ROAD
COLLINSVILLE. ILLINOIS 62234

ENVIRONMENTAL TESTING LABORATORY

LABORATORY RESULTS

Client: Springfield Coal Company
WorkOrder: 09110091
Lab ID: 09110091-001
Report Date: 09-Nov-09

Analyses Certification RL  Qual Result

TEL: 618-344-1004
FAX: 618-344-1005

Client Project: Industry Mine Stream Samples
Client Sample ID: 1200 Road
Collection Date: 10/30/2009 12:20:00 PM

Date Analyzed Analyst

Units DF

EPA 600 375.2 REV 2.0 1993 (TOTAL)

Sulfate NELAP 5 16 mg/l 1 11/6/2009 1:59:00 PM DLW
EPA 600 4.1.4. 200.7R4.4, METALS BY ICP {TOTAL

tron NELAP 0.0200 12.4 mgll. 1 11/472009 12:43:42 PM  JMW
Manganese NELAP 0.0050 0.341 mgil 1 11/4/2000 12:43:42 PM  JMW
STANDARD METHOD 18TH ED. 4500-H B, LABORATORY ANALYZED

Lab pH NELAP 1.00 7.49 1 114412009 1:32.00 PM  LDG
STANDARD METHODS [8TH ED. 2310 B

Acidity, Total (as CaCO3} NELAP [1] -46.7 mgl/l 1 11/5/2009 1:20:00 PM MK
STANDARD METHODS ISTHED. 2320 B

Alkalinity, Total (as CaCO3} NELAP 0 71 mg/l 1 11/5/2009 1:20:00 PM MK
STANDARD METHODS 18TH ED. 2340 C

Hardness. as ( CaCO3 ) NELAP 5 80 mgit 1 11/4/2009 12:30:00 PM MK
STANDARD METHODS 18TH ED. 2540 C (VOTAL

Total Dissolved Solids NELAP 20 204 mg/it 1 11/4/2009 3:55:00 PM  JMT
STANDARD METHODS 18TH ED. 2540 1)

Total Suspended Solids NELAP 8 83 my/t 1 11/3/2009 2:30:00 PM  HMH
STANDARD METHODS 18TH ED. 4500-CL E (TOTAL
Chloride NELAP 1 17 mg/l i 14/4/2009 3:54:00 PM DLW
Sample Narrative
1L ELAP and NELAP Arcredited - Accrediation 2100226 Page 3 of 4
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TEKLAB, INC.

5445 HORSESHOE LAKE ROAD
COLLINSVILLE. ILLINOIS 62234

ENVIRONMENTAL TESTING LABORATORY

TEL: §18-344-1004
FAX: 618-344-1005

LABORATORY RESULTS

Client: Springfield Coal Company
WorkOrder: 09120082
Lab 1D: 09120082-002
Report Date: 08-Dec-09

Certification RL

Clieat Project: Industry Mine Stream Samples
Client Sample ID: 1200 Road

Colleetion Date: 11/30/2009 5:00:00 PM
Matrix: AQUEOUS

Result

Analyses Qual Units DF

EPA 600 375.2 REV 2.0 1993 (TOTAL)

Sutfate NELAP 50 S 57 mg/L 1 12/4/2009 11:40:00 AM DLW
EPA 6004.1.4. 200.7R4.4. METALS BY ICP (TOTAL

Iron NELAP 0.0200 0.562 mg/l 1 12/3/2009 6:08:28 PM  JMW
Manganese NELAP 0.0050 0.137 mg/L 1 12772008 10:23:21 AM  JMW
STANBDARD METHOD 18TH ED. 4500-H B. LABORATORY ANALYZED ‘

Lab pH NELAP 1.00 8.08 ki 12/2/2009 2:14:00 PM  NJM
STANDARD METHODS 18TH ED, 2310 B

Acidity, Total (as CaCO3) NELAR 0 =202 mg/l 1 121212009 1:30:00 PM MK
STANDARD METHODS 18TH ED, 2320 B

Alkalinity, Total (as CaCO3) NELAP 0 212 mgiL 1 12/2/2009 1:30:00 PM MK
STANDARD METHODS 18TH ED. 2346 C

Hardness, as { CaC03 ) NELAP 5 280 mgfl 1 12/4/2009 12:00:00 PM MK
STANDARD METHODS 18TH ED. 2540 C (TOTAL

Total Dissolved Solids NELAP 20 338 mgil 1 12/3/2009 8:00:00 PM  JMT
STANDARD METHODS 18TH ED. 2540 D

Total Suspended Solids NELAP 6 167 mgiL 1 124212009 4:50:00 PM  HMH
STANDARD METHODS 18TH ED. 4500-CL E (TOTAL)

Chloride NELAP 1 S 24 mg/l. 1 121712009 1:57:00 PM DLW

Sample Nareative
Standard Methods 18tk Ed. 4300-CLE (Tataly

Matrix spike recovery was outside QC limits due to matrix interference.
EPA 600 375.2 Rev 2.0 1993 (Total)

Matrix spike did not recover within control limits due to matrix interference.

1 ELAP and NELAP Acoradited - Accraditation #10226

Page 4 of 5
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TEKLARB INC 5445 HORSESHOE LAKE ROAD
1 B | 57aN s I ! . COLLINSVILLE, ILLINOIS 62234

ENVIRONMENTAL TESTING LABORATORY TEL: 618-344-1004
FAX: 618-344-1005

LABORATORY RESULTS

Client: Springfield Coal Company Client Project: Industry Mine Stream Samples
WorkOrder: 10010980 Client Sample ID: 1200 Road
Lab 1D: 10010980-002 Collection Date: 1/24/2010 4:00:00 PM
Report Date; 04-Feb-10 Matrix: AQUEQUS
Analyses Certification RI,  Qual Result Units DF Date Analyzed Analyst

EPA 600 375.2 REV 2.0 1993 (TOTAL)

Sulfate NELAP 5 29 mg/iL 1 2/2/2010 914112 AM MVS
EPA 600 4.1.4, 200.7R4.4. METALS BY ICP {TOTAL)

lron NELAP 0.0200 2.86 mgiL 1 21172010 7:09:45 PM  JMW
Manganese NELAP 0.0050 0.116 mgiL 1 202/2010 4:26:32 P omw
STANDARD METHOD I1STH ED. 4500-H B, LABORATORY ANALYZED .

Lab pH NELAP 1.00 7.90 1 1/29/2010 4:21:00 PM NJM
STANDARD METHODS 18TH ED. 2310 B

Acidity, Total (as CaCQ3) NELAP 0 -170 mylt 1 21272010 1115:00 AM MK
STANDARD METHODS 18TH ED. 2320 B

Alkalinity, Total (as CaCO3) NELAP 0 178 mg/L 1 2/22010 11:15:00 AM MK
STANDARD METHODS 18TH ED. 2340 C

Hardness, as ( CaC03 ) NELAP 5 240 mg/L 1 1/29/2010 10:00:00 AM MK
Total Dissolved Solids NELAP 20 356 mgit 1 1/29/2010 4:30:00 PM  JMT
STANDARD METHODS 1ISTHED. 2540 D

Total Suspended Solids NELAP 6 86 mg/l 1 1/30/2010 3:40:00 PM  JMT
STANDARD METHODS 18TH ED. 4500-CL E (FOTAL

Chloride NELAP 1 23 mgiL 1 1/29/2010 3:56:19 PM DLW

Sumple Nareagive

1L ELAP and NELAP Ancredied - Ascrediaton #100226 Page 4 of 5
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TEKLAB, INC.

5445 HORSESHOE LAKE ROAD
COLLINSVILLE. ILLINOIS 82234

ENVIRONIMENTAL TESTING LABORATORY

LABORATORY RESULTS

Clicnt: Springfield Coal Company
WorkOrder: 10030573
Lab 1D: 10030573-002
Report Date: 22-Mar-10

Certification

RL

Client Project

TEL: 618-344-1004
FAX: 618-344-1005

: Industry Mine Stream Samples

Ctient Sample ID: 1200 Road

Collection Date

Quat Result

: 3/14/2010 5:50:00 PM

Matrix: AQUEOUS

Date Analyzed Analyst

Analyses Units Dr

STANDARD METHODS 18TH ED. 2310 B

Acidity, Total (a@s CaCO3) NELAP 0 -135 mgit 1 3/16/2010 8:10:00 AM MK
STANDARD METHODS ISTH ED. 2320 B

Alkalinity, Tota! (as CaCO3) NELAP 0 143 mgiL 1 3/16/2010 8:10:00 AM MK
STANDARD METHODS 18TH ED. 2345 C

Hardness, as ( CaC03 ) NELAP 5 180 mgit. 1 /16/2010 11:30:00 AM MK
STANDARD METHODS I8TH ED. 2540 C(TOTAL)

Total Dissolved Solids NELAP 20 270 mgiL 1 3/15/2010 4:30:00 PM  JMT
STANDARD METHODS 18TH ED. 2340 D

Total Suspended Solids NELAP [ 203 myiL 1 31712010 10000 PM IMT
SW-846 3005, 6010B. METALS BY ICP {TOQTAL

fron NELAP 0.0200 4.86 mgil 1 3171201061224 PM MW
Manganese NELAP 0.0050 0.164 mgiL. 1 3/M17/20106:12:24 PM  JMW
SW-846 9036 (TOTAL)

Sulfate NELAP 10 30 mg/L 2 3/19/2010 2:25:.00 PM DLW
SW-846 90408, LABORATORY ANALYZED

Lab pH NELAP 0 7.72 1 3/15/2010 2:42:00 PM NIM
SW-846 9251 (TOTAL)

Chioride NELAP 1 24 mg/l 1 3/45/2010 3:13:00 PM DLW
Sample Narrative
. ELAR and NELAP Accredited - Accreditation #100226 Page 4 of 5
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TEKLAB, INC.

5445 HORSESHOE LAKE ROAD
COLLINSVILLE. ILLINOIS 62234

ENVIRONMENTAL TESTING LABORATORY

LABORATORY RESULTS

Client: Springfield Coal Company
WorkOrder: 10070918
Lab ID: 10070918-002
Report Date: 29-Jul-10

Certification RL  Qual Result

Units DF

TEL: 618-344-1004

FAX: 618-344-1005

Client Project: Industry Mine Stream Samples
Client Sample ID: 1200 Road
Collection Date: 7/21/2010 4:00:00 PM
Matrix: AQUEOUS

Date Analyzed Analyst

Analyses

EPA 600 375.2 REV 2.0 1993 {TOTAL

Suifate NELAP 5 16 mg/L 1 7/29/2010 10:33:00 AM DLW
EPA 600 4.1.4, 200.TR4.4. METALS BY ICP {TOTAI,

Iron NELAP 0.0200 18.3 mg/L 1 7/2712610 12:28:57 PM  LAL
Manganese NELAP 0.0050 0475 mg/l. 1 7/27/2010 12:28:57 PM  LAL
STANDARD METHOD 18TH ED. 4500-11 B. LABORATORY ANALYZED

Lab pH NELAP 1.00 7.68 1 7/26/2010 2:14:00 PM €S
STANDARD METHODS 1ISTHED. 2316 R

Acidity, Total (as CaCO3) NELAP 0 313 mg/l. 1 712712010 10:145:00 AM MK
STANDARD METHODS 1STH ED. 2320 B

Alkalinity, Total (as CaCO3) NELAP 0 123 mg/L. 1 712712010 10:45:00 AM MK
STANDARD METHODS 18TH ED. 2340 C

Hardness, as ( CaCO3 } NELAP 5 160 g/l 1 7/26/2010 10:40:00 AM MK
STANDARD METHODS 18TH ED, 2540 C{TOTAL)

Total Dissolved Solids NELAP 20 218 mg/L. 1 7/26/2010 12:30:00 PM MK
STANDARD METHODS ISTH ED. 2540 D

Total Suspended Solids NELAP 6 387 mg/fl. 1 7/26/2010 5:30:00 PM  BSJ
STANDARD METHODS 18TH ED. 4500-CL E (TOTAL)

Chioride NELAP 1 15 mgil. 1 7/27/2010 2:57:00 PM DLW
Sample Narrative

1, ELAP and NELAP Accredited - Acuredilation 2100226 Page 4 of §
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ekﬁﬁb’ EBQ Laboratory Results

Environmantal Laboratory http://www.teklabinc.com/
Client: Springfield Coal Company Work Order: 11030076
Client Project: industry Mine Stream Samples Report Date: 08-Mar-11
Lab ID: 11030076-002 Client Sample [D: 1200 Road
Matrix: AQUEQUS Colleetion Date: 02/28/2011 13:10
Analyses Certification RL Qual Resuit Units DF Date Analyzed Batch
EPA 600 375.2 REV 2.0 1993 (TOTAL)
Suifate NELAP 10 M4 myit 2 03/07/2011 14:33 R146588
STANDARD METHOD 18TH ED. 4500-H B, LABORATORY ANALYZED
Lab pH NELAP 1.00 7.7 1 03!03/2011 14:45 R146430
STANDARD METHODS 18TH ED. 2310 8
Acidity, Total (as CaCO3) NELAP S s om0 080372011 8:20 R146402

' STANDARD METHODS 18TH ED, 2320 B

alinity, Total (as CaC03) 0 Lo omet 1. ....0803/20118:20 R146400
NDARD METHODS 18TH ED.
Hardness, as { CaC03 ) 5 140 mg/t 1 03/02/2011 9:30 R146327
STANDARD METHODS 18TH ED. 2540 C {TOTAL)
Total Dissolved Solids ~ NELAP 20 276 mg/l. 1 03/02/2011 13:00 R146:__3{$7 o
STANDARD METHODS 18TH ED. 2540 D
Tolal Suspended Solids NELAP 6 114 mgil. 1 03/03/2011 9:30 R146401
STANDARD METHRODS 18TH ED. 2540 F
Solids, Settleable NELAP 0.2 H 1.0 ml/L 1 03/02i2011 14:55 R146419
Sample analysis did not megt hold time requirernents.
STANDARD METHODS 18TH ED. 4500-CL E (TOTAL}
Chloride NELAP 1 64 mg/l 1 03/04/2011 11:56 R146516
EPA 600 4.1.4, 200.7R4.4, METALS BY ICP (TOTAL)
Iron NELAP 0.0200 19.6 mgil. 1 (3/04/2011 19113 66350
Manganese NELAP 00050 0805  mgl 1 0310412011 19:13 66350

Page 6 of 7



Electronic Filing - Received, Clerk's Office, 04/27/2012

@H&h Eﬂc Laboratory Results

Environmental Laboratory hitp:/fwww.tekiabinc.comy
Client: Springfield Coal Company Work Order: 11041150
Client Project: Industry Mine Stream Samples Report Date: (02-May-11
Lab ID: 11041150-002 Client Sample ID: 1200 Road
Matrix: AQUEOUS Collection Date: 04/25/2011 16:00
Analyses Certification RL  Qual Result Units DF Date Analyzed Batch
EPA 600 375.2 REV 2.0 1993 (TOTAL)
Sultate NELAP 5 33 mgiL 1 04/28/2011 11:42 R148750
STANDARD METHOD 18TH ED. 4500-H B, LABORATORY ANALYZED
LabpH NELAP 1.00 8.08 1 04/27/2011 17:58  R148709
STANDARD METHODS 18TH ED. 2310 B
Acidity, Total (as CaCO3) JNELAP 0 s mgl 1 04282011915 R148748
STANDARD METHCDS 18THED, 23208
Alkalinity, Total (as CaGO3)  NELAP 0 18 mgl. 1 04/28/20119:15 R148745
STANDARD METHODS 18TH ED. 2340 C o o
Hardness, as { CaCO3 } NELAP 5 280 mgiL 1 04/29/2011 9:30 R148792
STANDARD METHODS 18TH ED. 2540 C {TOTAL)
Tota! Dissolved Solids _ NELAP 20 _ 310 mgi 1 _ 04/28/2011 15:25 R148764
STANDARD METHODS 18TH ED. 2540 D -
Total Suspended Solids NELAP 6 73 mg/L 1 04/29/2011 8:00 R148776
STANDARD METHODS 18TH ED. 2540 F

Solids, Settleable NELAP 0.2 <0.2 miL 1 04/27/2011 12:45 R148688
STANDARD METHODS 18TH ED. 4500-CL E (TOTAL)

Chloride NELAP 1 25 mg/t 1 04/27/2011 10:28 R148726
EPA 600 4.1.4, 200.7R4.4, METALS BY ICP {TOTAL)

iron NELAP 0.0200 1.81 mgiL 1 042912011 21:32 67770

Manganese NELAP 0.0050 0.132 mgil 1 04/29/2011 21:32 87770

Page 50of 6
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| @Edab Enc, Laboratory Results

¥ Environmantal Labaratory http/iwww . teklabinc.com/
Client: Springfieid Coal Company Work Order: 11051330
Client Project: {ndustry Mine Stream Samples Report Date: 06-Jun-11
Lab ID: 11051330-002 Client Sample ID: 1200 Road
Matrix: AQUEOUS Collection Date: 05/25/2011 15:50
Analyses Certification RL  Qual Result Units DF Date Analyzed Batch

EPA 600 375.2 REV 2.0 1993 {TOTAL}

Suifate NELAP 50 86 mg/L 1 05/31/2011 13:23 R150152
STANDARD METHOD 18TH ED. 4500-H B, LABORATORY ANALYZED

Lab pH NELAP 1.00 7.28 1 05/31/2011 16:07 R150121
STANDARD METHODS 18TH ED. 2310 B

Acidity, Total (as CaCO3) NELAP 0 55  mgiL 1 06/02/2011 7:40 R150204
STANDARD METHODS 18TH ED. 23208

...Nkalinity, Total (as CaCO3)  NELAP .0 , 46 mall 1. 06022011 7:40 R150203

STANDARD METHODS 18TH ED. 2340 C

Hardness, as { CaC03) NELAP 5 100 mg/L 1 06/01/2011 8:30 R150148
STANDARD METHODS 18TH ED. 2540 C (TOTAL)
 Total Dissolved Solids NELAP 20 196 mglL 1 05/31/2011 13:00 R150101
STANDARD METHODS 18TH ED. 2540 D

Total Suspended Solids NELAP 6 760 mg/L 1 05/31/2011 9:10  R150085
STANDARD METHODS 18TH ED. 2540 F

Solids, Settleable NELAP 0.2 H 0.2 mi/L 1 05/31/2011 8:30 R150075
STANDARD METHODS 18TH ED. 4500-CL E (TOTAL)

Chioride NELAP 10 4 6 mgiL 10 06/03/2011 13:17 R150307

Ejevyated reporting fimit due to matrix interference.

EPA 600 4.1.4, 200.7R4.4, METALS BY ICP (TOTAL)
Iron NELAP 0.0200 36.2 mgiL 1 06/01/2011 22:25 68559

Manganese NELAP 00050 o 0.845 mglt 1 ~ 06/01/2011 22:25 68559

Page 5 of 6
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ILLINCIS PCOLLUTION CONTROL BOARD
February 7, 1980

ENVIRONMENTAL PROTECTION AGENCY,
Complainant,

'S PCB 75-488

a Delaware Corporation, FREEMAN
UNITED COAL MINING COMPANY

)

)

)

)

)

)

MATERIAL SERVICE CORPORATION, )
)

)

DIVISION, )
)

)

Respondent.

MR. MARVIN I. MEDINTZ, ASSISTANT ATTORNEY GENERAL, APPEARED ON
BEHALF OF THE COMPLAINANT.

MR. RICHARD R. ELLEDGE APPEARED ON BEHALF OF THE RESPONDENT.
OPINION AND ORDER OF THE BOARD (by Dr. Satchell):

This matter comes before the Pollution Control Board upon a
two count complaint filed December 19, 1975 by the Environmental
Protection Agency (Agency) alleging that Freeman United Coal Mining
Company {(Freeman), a Division of the Material Service Corporation,
violated Rules 201 and 502 of the Board's Chapter 4: Mine Related
Pollution (Rules} relating to the permit requirements of the
abandonment of their 3800 acre Banner No. 27 mine located in both
Banner Township, Fulton County and Timber Township, Peoria County,
Illinois.

Follewing continuances granted to both the Agency (filed
April 16, 1976) and to Freeman (filed May 19, 1976), a hearing was
held in Peoria, Illinois on August 27, 1976. A stipulation of
facts was presented, an agreement to submit briefs, and a brief
summary of the facts by Respondent constituted the hearing. No
testimony or citizen comments were forthcoming.

The stipulated facts are enumerated, in pertinent part,
as follows. Material Service is successor by merger to the
United Electric Coal Companies (United) which operated a
coal mine known as Banner 27 mine. United ceased operations
February 23, 1974 after producing nine million tons of coal
since its opening in 1959. Thereafter United completed all

37-275
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reclamation procedures reguired under the Surface-Mined Land
Conservation Act, Ill. Rev. Stat. Ch. 93, Sec. 201, et seq.
(1975) and sent to the Agency on March 20, 1974 a notification
of abandonment. On September 19, 1974, William N. Busch of
the Agency sent a letter to United that Rule 502 of the Rules
requires an abandonment permit to be obtained within one year
after abandonment. United submitted an application to the
Agency on February 17, 1975 and extended the 90-day decision
time to August 1, 1975 during which period United met with
the Agency to discuss appropriate procedures particularly
with respect to the gob pile and water quality. On July 30,
1975 the Agency denied the permit for lack of "an acceptable
proposal for covering the gob pile . . ." From that date to
the date of filing the complaint herein, United neither ap-
pealed the permit denial nor submitted a reapplication to
the Agency.

Subsequent to filing the aforementioned complaint the
parties undertook discovery, engaged in settlement discussions
and jointly collected additional water samples.

In light of the above, both parties believe that the
public interest will be best served by an expeditious reso-
lution of the instant action under the terms and conditions
herein provided without a protracted hearing, and further
that the undertakings provided herein satisfy all require-
ments of the Act.

Stipulated Facts Relating to the Litigation

1.* All parts of the gob pile placed after May 25, 1972
had been graded and vegetated pursuant to Rule 401 (e) prior
to December 19, 1975,

2. Water samples taken by both parties on February 28,
1975, March 19, 1975 and February 27, 1976 upon analysis
showed: (1) a pH 2 7 everywhere except at the pond at the
base of the gob pile, (2) TDS substantially in excess of
1000 mg/1 at almost every sampling point. The Board observes
Exhibit "B" delineates the sampling points and directions of
water flow and shows the general shape and size of the mined
area which lies adjacent to and along the northwest bank of
the Illinois River for a distance estimated from section
lines to be in excess of five miles. It is apparent from
this exhibit that waters effluent from the area would dis-
charge to the Illinois River. The general shape of the
area is long and fairly narrow being perhaps as wide as 1 1/2
miles at its broadest point. Laboratory analyses are shown
in Exhibit "C".

* Numbers relate to paragraph numbers in the Stipulation
as follows: 1 = 11, 2 = 12, etc.
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3,4. The new abandonment permit submitted on February 5,
1976 was denied by the Agency on April 16, 1976 for:

A. Falilure to cover and revegetate the acid pond area.

B. Failure to provide for neutralizing, fertilizing
and revegetating the rest of the gob pile.

C. All sampling points had a TDS concentration in
excess of standards set by Rule 203 of Chapter 3:
Water Pollution.

5. It was the Agency's position at the time of the
denial that stabilizing and revegetating the gob pile was
necessary and that the acid pond needed to be filled and
covered.

6,7. On June 19, 1876 representatives from both parties,
including attorneys, made an on-the-site inspection after
which the Agency concluded that conditions of the gob pile
and acid pond would have a very minimal impact on overall
water quality. A new potential problem was observed by the
Agency which was the drying up of areas of the slurry pond
which might be subject to wind erosion and cause air pollu-
tion; however, the high banks around the pond were deemed
sufficient protection.

8. On June 23, 1976 Respondent reapplied for an abandon-
ment permit to the Agency, Exhibit "E".

9,10. While technically feasible to reduce the TDS of the
site waters, it is not economically feasible in the absence
of over-riding health and/or security reasons.

11. The site in its present condition is well suited for
recreational purposes such as boating, fishing, hunting and
wildlife management. The Department of Conservation (Depart-
ment) is currently negotiating with the several owners to
acqguire the entire site for use as a wildlife refuge and
public recreation area. The Department's experts have
ascertained the waters are well suited for fish, fowl and
other wildlife growth. The Department has petitioned the
Illinois Commerce Commission to acguire by condemnation a
parcel of land owned by Central Illinois Light Company.
Exhibit "F" shows certain testimony presented by the Depart-
ment in that proceeding (ICC Docket No. 51913) delineating
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the scope and status of the program as well as testimony
regarding the gquality of the waters.

12. The position of the Agency is that no useful purpose
would be served by reducing TDS in site waters for the use
proposed by the Department.

13. The parties call to the Board’'s attention a proposed
regulatory change (PCB R76-7) to permit increased TDS concen-
trations in mine waters.

14. The Agency contends it has no authority to issue a
" permit without a proposal to reduce TDS to the levels mandated
by Rule 203 of Ch. 3: Water Pollution.

15,16. Material Service Corporation contends that a proposal
o reduce TDS would be "useless and perhaps evasive” consider-
ing the uses contemplated for this site and without such a
propesal a variance could not be granted. Likewise an appeal
for a permit denial based on the above stipulated facts would
only delay resolution and incur additional expense.

17. The Agency concurs that either a variance or permit
appeal would only delay a decision.

18,19. The Agency contends and Respondent denies that a
penalty should be imposed.

The Closing Argument of Complainant reveals that the

June 23, 1976 application for permit was denied. The Brief
for Respondent states there is a very substantial volume of
water flowing on and across the mine site which is protected
from the waters of the Illinois River by a series of levees
maintained by a drainage district. Site waters are drained
to a pumping station maintained by the Banner Drainage Dis-
trict and pumped into the Illinocis River. (Resp. Brief at 2}.

Further information is given about the conditions of the
site waters by testimony of E. E. Filer, Supervisor of the
Division of Land Reclamation, Illinois Department of Mines and
Minerals:

". . . The mined lands are extensive enough to provide a
practical sized work and development area. It is more or less
enclosed by U.S5. 24, the Illincis River, and Copperas Creek.

A levee keeps water from the river and Copperas Creek from
moving in and out of the area, a most important feature to
prevent sedimentation, pollution, and to make possible a
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stable water level.” (Stip. Ex. F). In the same proceed-
ings, Kenneth C. Russell, Department of Fisheries Biologist,
states: "Waters on the site have an everage total alkalinity
of 176 which represents high fish productivity. This proposed
project, having a projected 1300 acres of manageable fishing
waters could support at least 18 species of sport fishes. . . .
nearly 50 separate lakes and ponds on the area.” The testimony
of Phillip E. DeTurk (Id), Department's Supervisor of the Site
Planning Division, reveals the total area the Department seeks

and also the source of waters: "The 5141 acres represent a
project total. The marsh area contains approximately 4007
acres. . . . The water supply will consist of three primary

sources: There will be a ground water supply fed into the
marsh through the deep cuts of the mining operation: there
will be surface water runoff from the adjacent wooded bluffs:
and finally there will be Illinois River water filtered and
cleaned of silt and pollutants as it seeps into the marsh area
through the ground under the levee.®

In mitigation the Board has considered Section 33(c¢) of
the Act. The depressed nature of the site minimizes the pos-
sibility of waters seeping from the site to cause environmental
harm. The social and economic value of the site is well docu-
mented by the Department of Conservation's efforts to obtain
it. Its location is particularly fortuitous for the intended
recreational and wildlife use, being near to population centers
and adjacent to a major waterway so that any effluent effects
should be negligible. The kremendous volume of water and the
lack of showing of any environmental harm because of the dis-
solved solids seems to indicate an unreasonable burden on the
Respondent to attempt to reduce the concentrations of salts
in this case. While part of the gob pile mined prior to 1972
"pre-law land" has not been covered, the Agency believes the
acid drainage would have no effect because of the tremendous
dilution afforded by the alkaline waters into which the acid
pond drains. In addition, this small acid area would provide
an interesting ecological area if the site is developed as
intended.
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The Board notes that since the filing of this case there has
been considerable change in the law applicable to abandonment of
mine areas. In 1979 the legislature adopted the Surface Coal
Mining Land Conservation and Reclamation Act. The proceedings
proposal to exempt coal mining from the TDS water gquality limita-
tion, R76-7, have been completed and entry of a Final Order stayed
pending the outcome of the genersl Chapter 4 revisions, R77-10.

The Board has recently entered an Order in that proceeding which
proposes to replace the abandonment permit of Rule 502 with an
abandonment plan under new Rule 509. The Board has also proposed
Rule 605.1 which would authorize a temporary exemption from the
TDS water quality standards applicable to Respondent. The Board
will therefore order Respondent to apply for new permit containing
a Rule 509 abandonment plan pursuant to the transitional provisions
of new Rules 702 and 704. Respondent will have 180 days after the
effective date of Chapter 4 to make such application. This Order
will be subject to modification in the event the Final Order of
R77-10 differs materially from the Proposed Order.

This Opinion constitutes the Board's findings of fact and
conclusions of law in this matter.

ORDER
It is the Order of the Pollution Control Board that:

1. Respondent Material Service Corporation and its Freeman
United Coal Mining Company Division violated Rules 201
and 502 of Chapter 4: Mine Related Pollution by abandon-
ing the Banner No. 27 coal mine without securing the
required permits from the Agency.

2. Within 180 days of the effective date of the proposed
Chapter 4, Respondent shall complete and submit the
necessary application forms to obtain a permit contain-
ing an approved abandonment plan pursuant to Rules 401,
509 and 704 of the new Chapter 4.

I, Christan L. Moffett, Clerk of the Tllinois Pollution
Control Board, hegeby certify the above Opinion and Order were
adopted on the 1 day of , 1980 by a vote of €~¢o .

V—;};t;,
Christan £
Illinois Polluti

lerk
Control Board
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