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corporation,

Petitioner,
PCB 10-75
V. (Permit Appeal--Air)
THE ILLINOIS ENVIROMENTAL
PROTECTION AGENCY,

Respondent.

NATURAL RESOURCES DEFENSE
COUNCIL, and SIERRA CLUB,

N’ N’ N e N e N N e v’ S’ e’ e e’ ‘e’ s’

Intervenors.

NOTICE OF FILING

To: Counsel of Record
(See attached Service List.)

PLEASE TAKE NOTICE that on this 14™ day of December 2011, the following was filed
electronically with the lllinois Pollution Control Board: Chicago Coke Co., Inc.’s Motion to
Compel, which is attached and herewith served upon you.

CHICAGO COKE CO., INC.

By: s/Elizabeth S. Harvey
One of its attorneys

Michael J. Maher

Elizabeth Harvey

SWANSON, MARTIN & BELL, LLP
330 North Wabash, Suite 3300
Chicago, lllinois 60611

Telephone: (312) 321-9100

CERTIFICATE OF SERVICE

l, the undersigned non-attorney, state that | served a copy of the foregoing document to counsel
of record via U.S. Mail at 330 North Wabash, Chicago, IL 60611, at or before 5:00 p.m. on December 14,

2011.

_Jéanette Podlin

[x] Under penalties as provided by law pursuant to
735 ILCS 5/1-109, | certify that the statements
set forth herein are true and correct.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC., an lllinois
corporation,

Petitioner,
PCB 10-75
V. (Permit Appeal--Air)
THE ILLINOIS ENVIROMENTAL
PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL, and SIERRA CLUB,

N N N S Nt e i e e e e i s e s s “”

Intervenors.

MOTION TO COMPEL

Petitioner CHICAGO COKE CO., INC. (“Chicago Coke”), by its attorneys
Swanson, Martin & Bell, LLP, moves the hearing officer to compel respondent the
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY (“IEPA") to provide complete
discovery responses to Chicago’'s Coke’s interrogatories, document requests, and
requests to admit. This motion is brought pursuant to Sections 101.610, 101.614,
| 101.616, and 105.100(b) of the Board’s procedural rules. (35 lll.Adm.Code 101.610,
101.614, 101.616, and 105.100(b).)

INTRODUCTION

On July 18, 2011, Chicago Coke served interrogatories, document requests, and
requests to admit on IEPA. On September 7, 2011, |IEPA served its responses to
Chicago Coke’s discovery. (See Exhibit 1, responses to interrogatories; Exhibit 2,

responses to document requests; and Exhibit 3, responses to requests to admit.)
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IEPA has refused to respond to a number of discovery requests to which
Chicago Coke is entitled to a response. On November 8, 2011 and on November 28,
2011, counsel for Chicago Coke and for IEPA consulted, via telephone, on their
disagreements. Following their good faith efforts, the parties were able to resolve a few
but not all of their disputes. Therefore, Chicago Coke moves to compel IEPA to provide
full responses to the following discovery requests. Chicago Coke asks that IEPA be
ordered to provide the responses within 21 days of the date of the hearing officer's
order.

The Board’s rules specifically provide that “[a]il relevant information and
information calculated to lead to relevant information is discoverable.” 35 lll.LAdm.Code
101.616(a). Thus, discovery should be liberally allowed. IEPA’s refusal to provide full
responses to Chicago Coke’s discovery requests and requests to admit denies Chicago
Coke its right to full and fair discovery. As the petitioner, Chicago Coke bears the
burden of proof in this appeal, making it particularly important that Chicago Coke
receive full substantive responses to discovery. (35 lll.LAdm.Code 105.112.)

IEPA determined, in the February 22, 2010 decision at issue in this case, that:
[IEPA] does not find that the ERCs claimed are available as offsets, since
it is our position that the Chicago Coke facility is permanently shutdown.
Pursuant to applicable federal guidance, the ERCs are thus not available
for use as you described.

(IEPA’s February 22, 2010 decision, attached as Exhibit 4.)

Based upon this decision, Chicago Coke seeks three categories of information in

its discovery requests and requests to admit. First, is the Chicago Coke facility

“permanently shutdown”? Second, are emission reduction credits (“ERCs”) from

facilities which are “permanently shutdown” unavailable for use, based upon “federal
2
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guidance™? Third, has IEPA consistently applied the alleged “federal guidance”
regarding the use of ERCs from “permanently shutdown” facilities?

Initially, Chicago Coke notes that many of IEPA’s objections to Chicago Coke's
discovery requests make claims of privilege of one or more types: deliberative process
and invading attorney’s mental processes and impressions, for example. Chicago Coke
does not seek any information which is legitimately privileged. However, if IEPA has
information responsive to a discovery request, which it believes is privileged, the proper
procedure is to provide a privilege log, identifying the document and the claimed
privilege—not simply refuse to respond. Further, as discussed below, some of IEPA’s
claims of privilege are inapplicable to the information requested by Chicago Coke.

INTERROGATORIES

IEPA provided very little substantive information in response to Chicago Coke's
interrogatories, leaving Chicago Coke to pursue substantive responses through this
motion to compel. The i‘nterrogatories in dispute fall into two categories: 1)
interrogatories seeking information about IEPA’s decision on Chicago Coke's use of its
ERCs—interrogatories 6-8, and 10-12; and 2) interrogatories seeking information about
IEPA’s decision on request, other than that by Chicago Coke, to use ERCs—
interrogatories 4 and 14-17.

Interrogatories 6-8 and 10-12

e Interrogatory 6 asks IEPA to identify, with specificity, all facts supporting IEPA’s
decision that “the Chicago Coke facility is permanently shutdown.” IEPA
objects to Interrogatory 6, among other objections, as seeking to invade an
attorney’s mental impressions, and responds only by making a general reference
to IEPA’s administrative record in this matter. This response is insufficient.
Identifying the facts used by IEPA in reaching its conclusion that the Chicago
Coke facility is “permanently shutdown” is simply a request for basic facts upon
which |IEPA based its decision. The administrative record is filled with all kinds of

3
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“facts,” which may or may not support IEPA’s position: a mere reference to the
2338-page record does not identify the facts supporting the decision.

Identification of facts in support is particularly important in this case because
IEPA previously found, in 2005, that the Chicago Coke facility was not
permanently shutdown. (See IEPA Record, page 0305, attached for
convenience as Exhibit 5.) To be clear, Chicago Coke does not, at this time,
raise whether IEPA can change its determination regarding whether the Chicago
Coke facility is permanently shutdown. Chicago merely asks for the facts
supporting |EPA’'s February 2010 decision. Those facts are all the more
important because of IEPA’'s prior finding the facility is not permanently
shutdown.

Interrogatory 6 does not seek to invade an attorney’s mental impressions: it asks
only for identification of facts, not an explanation of how IEPA’s attorneys applied
those facts. Even assuming—which Chicago Coke does not admit—that the
privilege applies, any facts identified by or used by a non-attorney are obviously
not protected by a privilege applicable to attorneys. Chicago Coke believes that
some of the IEPA employees identified in response to Interrogatory 2 (regarding
who provided information regarding IEPA’'s February 2010 decision) are not
attorneys.

Presumably IEPA will reveal the facts supporting its decision at some point in this
case, perhaps in a dispositive motion or at hearing. The facts supporting IEPA’s
decision are an appropriate subject for discovery, and IEPA should not be
allowed to delay informing Chicago Coke of those facts. The Board’s rules are
clear that all relevant information and information calculated to lead to relevant
information is discoverable. (35 ll.LAdm.Code 101.616.) IEPA should be
directed to provide a full substantive response to Interrogatory 6.

Interrogatories 7 and 8 ask IEPA to identify all federal and state statutes,
regulations, and guidance supporting IEPA’s conclusion that the Chicago Coke
facility is permanently shutdown. |EPA asserts these interrogatories seek to
invade an attorney’s mental impressions, and requires the drawing of legal
conclusions. On the contrary, Chicago Coke seeks only to learn the bases of
IEPA’s decision. Chicago Coke does not seek a full explanation of how |IEPA’s
attorneys applied the federal or state law or guidance: there is no attempt to
invade an attorney’s mental processes. Surely, however, |[EPA’s decision is
based on some federal or state statute, regulation or guidance—none of which is
identified in IEPA’s decision. Chicago Coke is entitled to know the bases of
IEPA’s decision, and IEPA’s refusal to answer prejudices Chicago Coke. |IEPA
should be compelled to provide full substantive responses to Interrogatories 7
and 8.

Interrogatory 10 asks IEPA to specifically identify all “applicable federal
guidance” referred to in IEPA's February 2010 decision. |EPA claims the

4
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interrogatory seeks to invade an attorney’s mental impressions, and requires the
drawing of legal conclusions. On the contrary, Chicago Coke simply seeks an
identification of the specific federal guidance IEPA itself refers to in its February
2010 decision. IEPA stated “[p]ursuant to applicable federal guidance, the ERCs
are thus not available for use.” (Exhibit 4.) Surely IEPA knows the “applicable
federal guidance” to which it referred, in its own decision. As with Interrogatories
7 and 8, asking for an identification of that “applicable federal guidance” does not
invade an attorney’s mental processes—Chicago Coke does not seek an
explanation of how IEPA applied the “applicable federal guidance” to the facts in
this case. Chicago Coke is entitled to know the “applicable federal guidance” to
which |IEPA refers in its own decision. A broad reference to the administrative
record and a disconcerting statement that “additional federal guidance may have
been consulted by various [IEPA] employees” do not fully and fairly respond to
Interrogatory 10. IEPA should be compelled to provide a full response to
Interrogatory 10.

Interrogatories 11 and 12 ask IEPA to identify all federal and state statutes,
regulations, and guidance supporting IEPA’'s conclusion that, because the
Chicago Coke facility is permanently shutdown, its ERCs are not available for
use. (Interrogatories 7 and 8 asked for the statutes and regulations supporting
the conclusion the Chicago Coke facility is shutdown. In contrast, Interrogatories
11 and 12 seek identification of the statutes and regulations supporting the
conclusion that ERCs from a “permanently shutdown” facility cannot be used.)
Again, |IEPA asserts the interrogatories seek to invade attorney's mental
impressions, and require the drawing of legal conclusions. On the contrary,
Chicago Coke merely asks IEPA to identify the source of IEPA’s own statement
that “pursuant to applicable federal guidance, the ERCs are thus not available for
use.” (See Exhibit 4.) Surely IEPA knows what it meant when it wrote that
sentence in its own decision letter. Chicago Coke is not asking for an
explanation of the legal analysis in which IEPA may have engaged: Chicago
Coke is only asking that IEPA be required to identify which “applicable federal
guidance” it was referring to in its own decision. Identifying that “applicable
federal guidance” and any related statutes or regulations, which IEPA itself states
is the basis for its decision, neither invades an attorney’s mental processes nor
requires the drawing of a legal conclusion. IEPA has already drawn the “legal
conclusion” when it reached its February 2010 decision. Chicago Coke is
entitled to a response identifying that federal guidance, statute or regulation.

Interrogatory 12 seeks the same information for any state statute, regulation or
guidance supporting |IEPA’s decision that the ERCs are not available for use
because the Chicago Coke facility is allegedly permanently shutdown. If IEPA
did not rely on any such state law or guidance, it need only so state. If, however,
IEPA did rely on state law or guidance, Chicago Coke is entitled to an
identification of that state law or guidance. IEPA should be compelled to provide
full responses to Interrogatories 11 and 12.
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Interrogatories 4 and 14-17

Interrogatory 4 asks IEPA to identify any person who was involved in the Chicago
Coke decision, and who was also involved in any other IEPA decision (other than
the Chicago Coke decision) regarding the use, sale or transfer of ERCs. The
interrogatory also seeks information regarding any such “other” decisions. |EPA
contends Interrogatory 4 is not relevant, and objects on several other grounds,
including the predecisional deliberative process privilege.

First, the requested information is relevant. As part of this appeal, Chicago Coke
has alleged that IEPA—contrary to its decision on the use of Chicago Coke’s
ERCs—has allowed other facilities which were found to be “permanently
shutdown” to use or transfer their ERCs. Chicago Coke's petition for review by
the Board incorporated Chicago Coke’s complaint for writ of certiorari and
declaratory judgment, filed with the Circuit Court of Cook County. As part of its
circuit court complaint, Chicago Coke alleged that, contrary to its denial of the
use of Chicago Coke's ERCs, IEPA has allowed the use of ERCs from at least
five permanently shutdown facilities. (See Chicago Coke’s Petition, Exhibit E,
par. 12, which is attached to this motion as Exhibit 6.) IEPA moved to dismiss
Chicago Coke's circuit court petition, alleging inter alia that Chicago Coke had
not exhausted its administrative remedies. The circuit court granted IEPA’s
motion to dismiss Chicago Coke’s circuit court petition, agreeing with IEPA that
Chicago Coke had not exhausted its administrative remedies. (See Exhibit 7.) A
finding that the issue of other ERC decisions is irrelevant in this appeal before
the Board would allow IEPA to avoid review of its decisionmaking, and deny
Chicago Coke its right to a full review of IEPA’s decision on Chicago Coke's
ERCs. IEPA should not be allowed to evade review of its decisions by arguing
that Chicago Coke must exhaust administrative remedies, and then contending
that the same issue raised in the circuit court action is irrelevant to the appeal
before the Board.

Second, Interrogatory 4 does not invade the alleged “predecisional deliberative
process.” Chicago Coke seeks identification of persons who were involved in
both the Chicago Coke decision and other IEPA decisions on the use of ERCs.
Interrogatory 4 does not request an explanation of the thought processes of any
such persons. Allowing IEPA to avoid answering Interrogatory 4 on the ground
of “predecisional deliberative process” would be akin to allowing a local
decisionmaker in a pollution control facility local siting proceeding to avoid
identifying the county board members who participated in a local decision. IEPA
should be compelled to respond to Interrogatory 4.

Interrogatories 14-17 seek information on any other proceeding or permit
application, other than Chicago Coke's request, in which IEPA found ERCs
unavailable because of a “permanent shutdown” or any proceeding in which
IEPA allowed the use of ERCs from a facility found to be shutdown for more than
two years. IEPA objects, largely on relevancy grounds. As demonstrated in

6




Electronic Filing - Received, Clerk's Office, 12/14/2011

connection with Interrogatory 4, these issues are indeed relevant to Chicago
Coke’s appeal, or may lead to relevant information. IEPA also objected that the
interrogatories are not limited in time and scope. Chicago Coke offered to
narrow the scope of Interrogatories 14-17 to the period from January 1, 2000 to
present, but IEPA still refuses to provide answers. Because the information
requested by Interrogatories 1-17 is relevant to the matter, Chicago Coke asks
the hearing officer to compel responses to Interrogatories 14-17, for the period
from January 1, 2000 to the present.

DOCUMENT REQUESTS
Chicago Coke also made document requests to IEPA. With the exception of a
single page that had been inadvertently omitted from IEPA’s administrative record, IEPA
has not produced any documents in response to Chicago Coke’s requests.

Requests 6-7, 9-10, and 12-15

Requests 6-7, 9-10, and 12-15 ,S,eek, documents that are related to the

interrogatories that IEPA has refused to answer. The document requests at issue are:

e Request 6 (connected to Interrogatory 4)

e Request7 (connected to Interrogatory 5)

e Request 9 (connected to Interrogatory 7)

e Request 10 (connected to Interrogatory 8)

e Request 12 (connected to Interrogatory 10)

e Request13 (connected to Interrogatory 12)

o Request 14 (connected to Interrogatories 14 and 15)
e Request 15 (connected to Interrogatories 16 and 17)

If, as argued above, the hearing officer orders IEPA to respond to the interrogatories,
IEPA should also be directed to produce documents connected to the disputed
interrogatories.
Request 21

Request 21 seeks documents relating to permits issued by IEPA for specified
facilities. Those facilities were specified in a chart attached to Chicago Coke's petition
for review (and attached to the document requests). All involved the use of ERCs,

7
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some from facilities that had been permanently shutdown. (For convenience, the chart
is attached to this motion as Exhibit 8.) IEPA refuses to respond based upon claims of
“predecisional deliberative process” privilege, overly broad and not reasonably limited in
time and scope, and relevancy. As demonstrated in connection with Interrogatory 4, the
requested documents are relevant, and production would not inherently violate
“predecisional deliberative process.” If there are specific documents which would
otherwise be responsive to Request 21 which genuinely reflect only “predecisional
deliberative process,” IEPA can provide a privilege log for those documents. For the
reasons demonstrated regarding Interrogatory 4, IEPA should be compelled to respond
to Request 21.
REQUESTS TO ADMIT

IEPA objected to all of Chicago Coke’s requests to admit (“RTAs"), contending
the RTAs seeking admission of legal conclusions, and that they invade attorneys’
mental impressions. On the contrary, the RTAs merely seek admission of facts. For
example, RTA 1 through 4 asks |IEPA to admit that there is no IPCB regulation that
defines the terms “permanent shutdown” or “permanently shutdown” in the context of
ERCs; no IPCB regulation that imposes a time limitation on the useful life of ERCs; no
IPCB regulation that provides that ERCs expire at any established time; and the only
IPCB regulations relating to ERCs are in 35 lll.LAdm.Code Part 203. RTA 5 through 7
ask the same admissions as they relate to any IEPA regulation, while RTA 8 through 13
request the same admissions as to federal and lllinois statutes. Similarly, RTA 22

through 25 seek admissions that the Clean Air Act, federal regulation, and lllinois

statute and regulations do not contain any provision prohibiting the use of ERCs from a
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facility determined to be “permanently shutdown.” Whether, for example, there is an
IPCB regulation which defines “permanent shutdown” is not a legal conclusion—it is a
factual question. A regulation either does or does not contain such a definition.
Chicago Coke is not seeking IEPA’'s attorneys’ legal analysis of the applicable
regulations and statutes: it seeks merely a factual admission that the regulations and
statutes do not contain the specific content identified in each RTA.

RTA 14 through 21 seek admissions relating to permits issued to other facilities,
allowing the use of ERCs. As demonstrated in connection with Interrogatory 4, allowing
other permanently shutdown facilities to use ERCs is indeed relevant to this matter.

IEPA should not be allowed to evade making substantive responses to Chicago
Coke’s requests to admit. The requests to admit seek admission of facts. |IEPA should
be compelled to respond to RTA 1 through 25.

CONCLUSION

IEPA seeks to avoid answering legitimate and appropriate interrogatories,
document requests, and requests to admit, which are specifically related to IEPA’s
February 2010 decision— the decision at issue in this case. Discovery is to be allowed
liberally. Chicago Coke asks the hearing officer to order IEPA to fully respond to the
enumerated discovery requests and requests to admit. Chicago Coke seeks responses

within 21 days of the date of the hearing officer’'s order, to allow this case to proceed.
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WHEREFORE, Chicago Coke moves the hearing officer for an order directing
IEPA to provide complete discovery responses to Interrogatories 4, 6-8, 10-12, and 14-
17; Document Requests 6-7, 9-10, 12-15, and 21; and Requests to Admit 1-25, within
21 days of the date of the hearing officer's order, and for such other relief as the hearing

officer deems appropriate.

CHICAGO COKE CO., INC.

Dated: December 14, 2011

Michael J. Maher

Elizabeth S. Harvey

SWANSON, MARTIN & BELL, LLP
330 North Wabash, Suite 3300
Chicago, Illinois 60611

Telephone: (312) 321-9100
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-~ BEFORE THE ILLINOIS POLLUTION-€ONTROL BOARD —_

NATURAL RESOURCES DEFENSE
COUNCIL, INC,, and SIERRA CLUB,

CHICAGO COKE CO., INC., )
an Illinois corporation, )
)
Petitioner, )
)
v. ) o
) PCB 10-75 : |
THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal) ‘
PROTECTION AGENCY, )
)
Respondent, )
)
)
)
)
)

Intervenors.

RESPONDENT’S RESPONSES TO
PETITIONER’S INTERROGATORIES TO RESPONDENT

Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, by and
through its attornéy, LISA MADIGAN, Attorney General of the State of Illinois, hereby
responds to the Interrogatories propounded by Petitioner, CHICAGO COKE CO., INC,, as
follows:

GENERAL OBJECTIONS TO INTERROGATORIES

Réspondent states these general objections and hereby incbrporates them as objections to
each énd every one of the Interrogatories propounded by Petitioner.

1. Respondent has not completed its investigation and discovery in this proceeding,
nor its preparation for a hearing. Accordingly, all responses below are based only upon such
information and documents thaf are presently available and speciﬁcally known to Respondent.
As discovery progresses, Respondent reserves the right to supplement its responses to

Petitioner’s Interrogatories to Respondent (“Interrogatories™).

EXHIBIT

1
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-— -2 —~Respondent-objectsto the Interrogatories-to the extent-that Petitioner-seeks-———- —--
information that is not relevant to the subject matter involved in the pending proceeding.
Respondent does not concede the relevancy of any information sought or discovered in

responding to the Interrogatories.

3. Respondent objects to the Interrogatories to the extent that they are oppressive,
vague, ambiguous, unduly broad and burdensome, or seek information not in the possession,
custody, or control of Respondent, and expressly notes that several of the following responses
may be based on incomplete information.

4, Respondent objects to the Interrogatories to the extent that they require the

drawing of legal conclusions or the acceptance of factual premises.

S. Respondent objects to the Interrogatories to the extent that they are not reasonably
limited in time and scope and not reasonably calculated to lead to relevant information.

6. Respondent objects to the Interrogatories to the extent that they purport to impose
upon Respondent any obligations greater than those required by the Illinois Rules of Civil

Procedure and/or other applicable law.

7. Respondent objects to the Interrogatorieé to the extent that they call for disclosure
or production of in.formation or material protected from disclosure by the attorney-client
privilege, attorney work-product doctrine, the deliberative due process privilege, or any other
privilege, immunity, or grounds that protect information from disclosure. Any inadvertent

disclosure of any such information or material is not to be deemed a waiver of any such privilege

or protection.

Subject to these General Objections, Respondent further responds as follows:
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-+ = = -~ INTERROGATORIES

Interrogatory No. 1:

Identify all persons who answered or assisted in answering these interrogatories. Include
the person’s name, home address, work address, home phone number, work phone number, and

relationship to you.

ANSWER:

Respondent specifically objects to providing the home address and home telephone
number of persons who answered or assisted in answering these Interrogatories on the basis that
such information is irrelevant and not reasonably calculated to lead to relevant information.
Notwithstanding the general and specific objections to this Interrogatory herein, and without
waiving them, Respondent answers that the following persons answered or assisted in answering

these Interrogatories:

Laurel Kroack

Bureau Chief

Illinois EPA Bureau of Air
1021 North Grand Avenue East
Springfield, Illinois 62794-9276
(217) 785-4140

Chris Romaine

Manager

Illinois EPA Bureau of Air
Construction Unit, Permit Section
1021 North Grand Avenue East
Springfield, Illinois 62794-9276
(217) 782-2113

Bob Smet

Permit Engineer

Illinois EPA Bureau of Air
Construction Unit, Permit Section
1021 North Grand Avenue East
Springfield, Illinois 62794-9276
(217) 785-9250

Rob Kaleel

Manager

Illinois EPA Bureau of Air
Division of Air Pollution Control
Air Quality Planning Section
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~-1021-North Grand-Avenue East - - = = = oo o e e
Springfield, Illinois 62794-9276
(217) 524-4343

David (“Buzz”) Asselmeier
Manager

Illinois EPA Bureau of Air
Inventory and Data Support Unit
Air Quality Planning Section
1021 North Grand Avenue East
Springfield, Illinois 62794-9276
(217) 782-0825 ‘

Interrogatory No. 2:

Identify all persons who analyzed, discussed, provided information, or in any way
assisted in making IEPA’s decision. Include the person’s name, title, work address, work phone
number, home address, home phone number, and a description of the person’s job
responsibilities.

ANSWER;

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it calls for the disclosure or
production of information or material protected from disclosure by the predecisional deliberative
process privilege. In addition, Respondent objects to this Interrogatory as being overly broad, as
calling for information that is not relevant to the subject matter involved in the pending
proceeding, and as not reasonably calculated to lead to relevant information. Respondent also
specifically objects to providing the home address and home telephone number of Respondent’s
employees, as such information is irrelevant and not reasonably calculated to lead to relevant
information. Notwithstanding the general and specific objections to this Interrogatory herein,
and without waiving them, Respondent states that the members of Illinois EPA management who
provided information relating to the February 22, 2010 letter from John J. Kim to Katherine D.
Hodge included Laurel Kroack, Rob Kaleel, and Chris Romaine.

Interrogatory No. 3

For each person identified in response to Interrogatory No. 2, explain in detail the
person’s role in making IEPA’s decision.

ANSWER:

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it calls for the disclosure or
production of information or material protected from disclosure by the predecisional deliberative
process privilege. In addition, Respondent objects to this Interrogatory as being vague, as calling
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-~for information that is-not relevant to the-subject matter-involved in the pending-proceeding, and
as being not reasonably calculated to lead to the production of relevant information.

Interrogatory No. 4

For each person identified in response to Interrogatory No. 2, state whether that person
has analyzed, discussed, provided information, or in any way been involved in any other IEPA
action, in addition to the IEPA decision regarding Chicago Coke, involving the use, application,
transfer, sale, or denial of use, transfer, or sale of ERCs. Identify each such matter the person
was involved in, including the name and address of the entity claiming the ERCs, the name and
address of the entity (if any) to which the ERCs were transferred, the facility identification
number, any application number, and the date of IEPA’s action involving the ERCs.

ANSWER:

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it calls for the disclosure or
production of information or material protected from disclosure by the predecisional deliberative
+ process privilege. In addition, Respondent objects to this Interrogatory as calling for information
that is not relevant to the subject matter involved in the pending proceeding, as being oppressive
and unduly broad and burdensome, as being not reasonably limited in time and scope, and as
being not reasonably calculated to lead to relevant information.

Interrogatory No. 5

For each person identified in response to Interrogatory No. 4, explain in detail the
person’s role in each IEPA action identified in response to Interrogatory No. 4.

ANSWER:

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it calls for the disclosure or
production of information or material protected from disclosure by the predecisional deliberative
process privilege. In addition, Respondent objects to this Interrogatory as being vague, calling
for information that is not relevant to the subject matter involved in the pending proceeding, as
being oppressive and unduly broad and burdensome, as being not reasonably limited in time and
scope, and as being not reasonably calculated to lead to relevant information. Respondent
additionally notes that it has not identified any person in response to Petitioner’s Interrogatory

No. 4.




Electronic Filing - Received, Clerk's Office, 12/14/2011

.................... — '--InterrogatorvNo.--G----- O O U U

Identify with specificity all facts supporting your position, as stated in IEPA’s decision,
that “the Chicago Coke facility is permanently shut down.”

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this [nterrogatory in its entirety, on the grounds that it is vague, ambiguous, unduly
broad and burdensome, and seeks to invade attorneys’ mental impressions. Notwithstanding the
general and specific objections to this Interrogatory herein, and without waiving them,
Respondent directs Petitioner to the Administrative Record filed in this matter,

Interrogatory No. 7

Identify all federal statutes, regulations, or guidance supporting your position that “the
Chicago Coke facility is permanently shut down.” Provide the citation or other identifying
number, the date, the author, or any other information needed to locate the statute, regulation, or

guidance.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is vague, unduly broad and
burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’ mental

impressions.

Interrogatory No. 8

Identify all state statutes, regulations, or guidance supporting your position that “the
Chicago Coke facility is permanently shut down.” Provide the citation or other identifying
number, the date, the author, and any other information needed to locate the statute, regulation,

or guidance,

- ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is vague, unduly broad and
burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’ mental
impressions. Respondent further objects to this Interrogatory to the extent that it calls for the
disclosure or production of information or material protected from the disclosure by the attorney

work-product doctrine.




Electronic Filing - Received, Clerk's Office, 12/14/2011

Identify all documents reflecting or supporting your analysis and decision that “the
Chicago Coke facility is permanently shut down.” This interrogatory includes documents
generated or created by IEPA, as well as any documents generated or created by any other entity.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is vague, unduly broad and
burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’ mental
impressions. Respondent further objects to this Interrogatory to the extent that it calls for the
disclosure or production of information or material protected from the disclosure by the attorney-
client privilege and the attorney work-product doctrine. Notwithstanding the general and
specific objections to this Interrogatory herein, and without waiving them, Respondent directs
Petitioner to the Administrative Record filed in this matter.

Interrogatory No, 10

Identify with specificity all “applicable federal guidance” referred to in your statement in
the IEPA decision that “[pJursuant to applicable federal guidance, the ERCs are thus not
available for use as you described.” Provide the name of the guidance, the date, the author of the
guidance, any identifying number or citation, and any other information needed to locate the -
“applicable federal guidance.”

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it requires the drawing of legal
conclusions and seeks to invade attorneys’ mental impressions. Notwithstanding the general and
specific objections to this Interrogatory herein, and without waiving them, to the extent that
Petitioner seeks federal guidance documents referred to by the February 22, 2010 letter from
John J. Kim to Katherine D. Hodge, Respondent. directs Petitioner to the administrative record
filed in this proceeding., Additional federal guidance may have been consulted by various
Illinois EPA employees. All federal environmental guidance is equally available to Petitioner off
of the United States Environmental Protection Agency’s website.
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' Identify all federal statutes or regulations supporting your position that, because the
Chicago Coke facility is “permanently shut down,” its ERCs are not available for use. Provide
the citation or other identifying number, the date, the author, and any other information needed to

locate the statute, regulation, or guidance.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is vague, unduly broad and .
burdensome, requires the drawing of legal conclusions, seeks to invade attorneys’ mental
impressions, and argumentatively mischaracterizes Respondent’s “position.”

Interrogatory No. 12

Identify all state statutes, regulations, or guidance supporting your position that, because
the Chicago Coke facility is “permanently shut down,” its ERCs are not available for use.
Provide the citation or other identifying number, the date, the author, and any other information

needed to locate the statute, regulation, or guidance.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is vague, unduly broad and
burdensome, requires the drawing of legal conclusions, seeks to invade attorneys’ mental
impressions, and argumentatively mischaracterizes Respondent’s “position.” Respondent further
objects to this Interrogatory to the extent that it calls for the disclosure or production of
information or material protected from the disclosure by the attorney work-product doctrine.

Interrogatory No. 13

Identify the date on which you believe the Chicago Coke facility was “permanently
shutdown.”

ANSWER

In addition to the general objections to this Interrogatory, Respondent specifically objects
to this Interrogatory as requiring the drawing of legal conclusions. Notwithstanding the general
and specific objections to this Interrogatory herein, and without waiving them, Respondent states
that the date of “permanent shutdown” is a fact-based determination based on the totality of
circumstances applicable to the source at issue. The factual circumstances that currently exist for
Petitioner support a finding that its facility was permanently shut down no later than the date on
which it went into cold idle in February 2002.
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Identify any other proceeding, request, or permit application, other than Chicago Coke’s
request, in which you determined that ERCs were unavailable because the facility owning the
ERCs was “permanently shut down.” Provide the name and address of the entity owning the
ERCs, the name and address of the entity (if any) to which the ERCs were sought to be
transferred, the facility identification number, any application number, and the date of IEPA’s

action involving the ERCs.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is impermissibly oppressive,
broad, and burdensome; is not reasonably limited in time and scope; does not call for information
that is relevant to the subject matter involved in the pending proceeding; and is not reasonably
calculated to lead to relevant information. In addition, Respondent objects to this Interrogatory
as argumentatively mischaracterizing Respondent’s “determinfation]” as to Chicago Coke’s

“request.”

Interrogatory No. 15

For each proceeding, request, or permit application identified in response to Interrogatory
No. 14, state the date on which you believe the facility owning the ERCs was “permanently shut

down.”

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is impermissibly oppressive,
broad, and burdensome; is not reasonably limited in time and scope; does not call for information
that is relevant to the subject matter involved in the pending proceeding; and is not reasonably
calculated to lead to relevant information. In addition, Respondent objects to this Interrogatory
as requiring the drawing of legal conclusions. Respondent additionally notes that it has not
identified any proceeding, request, or permit application in response to Petitioner’s Interrogatory

No. 14.
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- Interrogatory No, 16~~~ - - oo e e

Have you ever allowed the use of ERCs from a facility you found to be shut down for
more than two years? If the answer is anything other than an unqualified “no,” provide the name
and address of the entity owning the ERCs, the name and address of the entity (if any) to which
the ERCs were sought to be transferred, the facility identification number, any application
number, and the date of IEPA’s action involving the ERCs.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is impermissibly oppressive,
broad, and burdensome; is not reasonably limited in time and scope; does not call for information
that is relevant to the subject matter involved in the pending proceeding; and is not reasonably
calculated to lead to relevant information. In addition, Respondent objects to this Interrogatory

as being vague

Interrogatory No. 17

For any facility or entity identified in response to Interrogatory No. 16, state the date on
which you believe the facility was shut down.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it is impermissibly oppressive,
broad, and burdensome; does not call for information that is relevant to the subject matter
involved in the pending proceeding; is not reasonably limited in time and scope; and is not
reasonably calculated to lead to the production of relevant information. In addition, Respondent
objects to this Interrogatory as being vague and as requiring the drawing of legal conclusions.
Respondent additionally notes that it has not identified any facility or entity in response to

Petitioner’s Interrogatory No. 17.

Interrog’atoﬁ No. 18

Identify the date or dates of the discussion referred to in the IEPA decision: “Based on a
discussion I had with Laurel Kroack, Bureau Chief for the [llinois EPA’s Bureau of Air, I can
confirm with you that the [IEPA’s] decision remains the same . . . .” Identify all persons in
attendance at that discussion, and state whether the discussion was held in person, via telephone,
or via any other means such as electronic mail.

ANSWER

In addition to the general objections to this Interrogatory herein, Respondent specifically
objects to this Interrogatory in its entirety, on the grounds that it calls for the disclosure or
production of information or material protected from disclosure by the predecisional deliberative

10
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e . process privilege. In addition, Respondent objects to this Interrogatory as calling for information... ... __.
that is not relevant to the subject matter involved in the pending proceeding and as being not
reasonably calculated to lead to relevant information. Notwithstanding the general and specific
objections to this Interrogatory herein, and without waiving them, Respondent states that
discussions were held between John Kim and Laurel Kroack in person in the months prior to the
issuance of the February 22, 2010 letter. Respondent does not recall the exact dates, and does
not recall who else was present, if anyone, during such discussions,

Interrogatory No. 19

Identify each and every fact witness you intend to call at hearing. State the address and .
phone number of each witness, the subject matter of the witness’s testimony, and state each ' }
opinion or conclusion the witness will testify to.

ANSWER

Respondent specifically objects to this Interrogatory as being premature and reiterates
that it has not yet completed its preparation for a hearing. Notwithstanding the general and
specific objections to this Interrogatory herein, and without waiving them, Respondent states that
it has not identified any fact witnesses at this time, but would intend to call rebuttal witnesses at
a hearing as necessary. Respondent specifically notes that it reserves the right to supplement its
response to this Interrogatory as additional information becomes available.

Interrogatory No. 20

Identify each and every expert witness you intend to call at hearing. State the address
and phone number of each witness, the subject matter of the witness’s testimony, and state each
opinion or conclusion the witness will testify to. Provide a copy of the expert’s C.V. and
qualifications, and any written report prepared by the expert in conjunction with this case.

ANSWER

Respondent specifically objects to this Interrogatory as being premature and reiterates
that it has not yet completed its preparation for a hearing. Notwithstanding the general and
specific objections to this Interrogatory herein, and without waiving them, Respondent states that
it has not identified any expert witnesses at this time, but would intend to call rebuttal witnesses
at a hearing as necessary. Respondent specifically notes that it reserves the right to supplement
its response to this Interrogatory as additional information becomes available.

11
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- Interrogatory No. 21— - oo

Give a detailed list of each and every exhibit (demonstrative and otherwise) that you
intend to use at hearing. Please produce a copy of each.

ANSWER

Respondent specifically objects to this Interrogatory as being premature and reiterates
that it has not yet completed its preparation for a hearing. Notwithstanding the general and
specific objections to this Interrogatory herein, and without waiving them, Respondent states that
it has not identified any specific exhibits at this time, but generally directs Petitioner to the
administrative record filed in this proceeding. Respondent specifically notes that it reserves the
right to supplement its response to this Interrogatory as additional information becomes

available.

Respectfully submitted,

THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, by

LISA MADIGAN,
Attorney General of the
State of Illinois

MATTHEW J, DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

ROSEMARIE CAZEAU, Chief
Environmental Bureau

s (oot M@/

ANDREW B. ARMSTRONG
Assistant Attorney General
Environmental Bureau

69 West Washington Street, 18th Floor
Chicago, Illinois 60602

Tel:  (312) 814-0660
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO., INC,,
an Illinois corporation,

Petitioner,
V.

THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE

COUNCIL and SIERRA CLUB,

Intervenors.

)

)

)

)

)

)

) PCB 10-75
) (Permit Appeal)
)

)

)

)

)

)

)

)

AFFIDAVIT

In accordance with Supreme Court Rule 213, which requires a party to provide a sworn

answer or objection to interrogatories, [, Laurel Kroack, being first duly sworn upon oath, depose and

state as follows:

1. I am employed by the Illinois Environmental Protection Agency (“Illinois EPA™)

as Bureau Chief of the Bureau of Air.

2. To the best of my knowledge, the attached answers to Chicago Coke’s

Interrogatories to the Illinois Environmental Protection Agency are true and accurate.

Subscribed and Sworn to before me
this day of Septcmbm 2011.

MM’

‘\Iotary P

FURTHER AFFIANT SAYETH NOT.

Soxde e deade oo
il
J et o el
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— —.~BEFORE THE ILLINOIS POLLUTION CONTROL-BOARD

NATURAL RESOURCES DEFENSE
COUNCIL, INC., and SIERRA CLUB,

CHICAGO COKE CO., INC,, )
an Illinois corporation, )
)
Petitioner, )
)
V. )
: ) PCB 10-75

THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal)
PROTECTION AGENCY, )
)
Respondent, )
)
)
)
)
)

Intervenors.

RESPONDENT’S RESPONSES TO
PETITIONER’S DOCUMENT REQUESTS TO RESPONDENT

Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, by and
through its attorney, LISA MADIGAN, Attorney General of the State of Illinois, hereby

responds to the Document Requests propounded by Petitioner, CHICAGO COKE CO., INC,, an

Illinois corporation, as follows:

GENERAL OBJECTIONS

Respondent states these general objections and hereby incorporates them as objections to
each and every one of the Requests propounded by Petitioner.

1. Respondent has not completed its investigation and discovery in this proceeding,
nor its preparation for a hearing. Accordingly, all responses below are based only upon such
information and documents that are presently available and specifically known fo Respondent.
As discovery progresses, Respondent reserves the right to supplement its responses to

Petitioner’s Document Requests to Respondent (“Requests™).

EXHIBIT

2

tabbles*




e Qe - Regpondent-objects to the-Requests to the-extent-that Petitioner seeks-infermation
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that is not relevant to the subject matter involved in the pending proceeding. Respondent does

not concede the relevancy of any information sought or discovered in responding to the

Requests.

3. Respondent objects to the Requests to the extent that they are oppressive, vague,
ambiguous, unduly broad and burdensome, or seek information not in the possession, custody, or
control of Respondent, and expressly notes that several of the following responses may be based
on incomplete information.

4, Respondent objects to the Requests to the extent that they require the drawing of
legal conclusions or the acceptance of factual premises.

5. Respondent objects to the Requests to the extent that they are not reasonably
limited in time and scope and not reasonably calculated to lead to. relevant information.

6. Respondent objects to the Requests to the extent that they purport to impose upon
Respondent any obligations greater than those required the Illinois Rules of Civil Procedure,
Hlinois Pollution Control Board regulations, and/or other applicable law.

7. Respondent objects to the Requests to the extent that they call for disclosure or
production of information or material protected from disclosure by the attorney-client privilege,
attorney work-product doctrine, the deliberative due process privilege, or any other privilege,
immunity, or groﬁnds that protect information from disclosure. Any inadvertent disclosure of

any such information or material is not to be deemed a waiver of any such privilege or

protection.

* * *

Subject to these General Objections, Respondent further respoﬁds as follows:
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e REQUESTS FOR PRODUCTION - -

Request 1:

All correspondence or recorded communications between Chicago Coke and IEPA,
relating to Chicago Coke’s request to use its ERCs.

ANSWER:

Notwithstanding the general objections to this Request, Respondent directs Petitioner to

the administrative record filed in this proceeding.

Request 2;

All documents referred to in responding to the interrogatories propounded
contemporaneously with these document requests.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically

objects to this Request as being vague, ambiguous, and unduly broad and burdensome,
Respondent also objects to this Request to the extent that it requests information or material
protected from disclosure or production by the attorney-client privilege and/or attorney-work

product doctrine. Notwithstanding the general and specific objections to this Request, and

without waiving them, Respondent directs Petitioner to the administrative record filed in this

proceeding.

Request 3;

All documents identified in your responses to the interrogatories propounded
contemporaneously with these document requests.

ANSWER:

In addition to the general objections to this Request herein, Respondentlspeciﬁcally

objects to this Request as being vague, ambiguous, and unduly broad and burdensome.
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---—--—-Notwithstanding the general and specific-objections to this Request, and-without-waiving-them;
Respondent directs Petitioner to the administrative record filed in this proceeding.

Request 4:

All documents reflecting, referring, or relating to IEPA’s decision.
ANSWER:
In addition to the general objections to this Request herein, Respondent specifically
objects to this Request as being vague, ambiguous, and unduly broad and burdensome.
Notwithstanding the general and specific objections to this Request, and without waiving them, |
Respondent directs Petitioner to the administrative record filed in this proceeding. ||

Request S:

all [sic] documents reflecting, referring or relating to your answer to Interrogatory No. 3,
regarding any person’s role in making IEPA’s decision.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request as being vague, ambiguous, and unduly broad and burdensome.

Respondent additionally incorpdrates its objection to Petitioner’s Interrogatory No. 3:

In addition to the general objections to this Interrogatory herein, Respondent
specifically objects to this Interrogatory in its entirety, on the grounds that it calls
for the disclosure or production of information or material protected from
disclosure by the predecisional deliberative process privilege. In addition,
Respondent objects to this Interrogatory as being vague, as calling for information
that is not relevant to the subject matter involved in the pending proceeding, and
as being not reasonably calculated to lead to the production of relevant
information.




ANSWER:
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All documents reflecting, referring or relating to your answer to Interrogatory No. 4.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request as being vague, ambiguous, and unduly broad and burdensome.
Respondent additionally incorporates its objection to Petitioner’s Interrogatory No. 4:

In addition to the general objections to this Interrogatory herein, Respondent
specifically objects to-this Interrogatory in its entirety, on the grounds that it calls
for the disclosure or production of information or material protected from
disclosure by the predecisional deliberative process privilege. In addition,
Respondent objects to this Interrogatory as calling for information that is not
relevant to the subject matter involved in the pending proceeding, as being
oppressive and unduly broad and burdensome, as being not reasonably limited in
time and scope, and as being not reasonably calculated to lead to relevant

information.

Request 7:

All documents supporting your position that the Chicago Coke facility is “permanently
shut down,” including but not limited to those related to your responses to Interrogatories Nos. 6

and 13.

In addition to the general objections to this Request herein, Respondent specifically

objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad

and burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’
mental impressions. Respondent also objects to this Request to the extent that it requests
information or material protected from disclosure or production by the attorney-client privilege

and/or the attorney work-product doctrine.
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All documents used in making your determination that the Chicago Coke facility is
“permanently shut down.”

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request to the extent that it calls for the disclosure or production of information or
material protected by the attorney-client privilege and/or attorney work-product doctrine, and on
the grounds that it is vague, ambiguous, and unduly broad and burdensdme. Notwithstanding the
general and specific objections to this Request herein, and without waiving them, Respondent
directs Petitioner to the administrative record filed in this proceeding.

Request 9:

All federal guidance documents supporting your position that the Chicago Coke facility is
“permanently shut down,” as identified in your response to Interrogatory No. 7.

ANSWER:

In addition to the general objections to this Request herein, Responden_t specifically
objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad -
and burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’
mental impressions. Respondent additionally notes that it has not idehtiﬁed any documents in
response to Petitioner’s Interrogatory No. 7,

Request 10:

All state guidance documents supporting your position that the Chicago Coke facility is
“permanently shut down,” as identified in your response to Interrogatory No. 8.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically

objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad
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and-burdensome; requires-the drawing of legal-conclusions, and-seeks to invade-attorneys?
mental impressions. Respondent also objects to this Request to the extent that it requests
information or material protected from disclosure or production by the attorney-client privilege
and/or the attorney work-product doctrine. Respondent additionally notes that it has not
identified any documents in response to Petitioner’s Interrogatory No. 8.

Request 11:

All documents reflecting or supporting your analysis and decision that the Chicago Coke
facility is “permanently shut down,” as identified in your response to Interrogatory No. 9.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad
and burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’
mental impressions. Respondent also objects to this Request to the extent that it requests
information or material protected from disclosure or production by the attorney-client privilege
and/or the attorney work-product doctring. Réspondent additionally notes that it has not
identified any documents in response to Petitioner’s Interrogatory No. 9.

Request 12:

All federal guidance documents supporting your decision that Chicago Coke’s ERCs are
not available for use as identified in your response to Interrogatory No. 10.

ANSWER:
In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad

and burdensome, requires the drawing of legal conclusions, and seeks to invade attorneys’
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---mental-impressions. - Respondent-additionally-notes that it has not-identified any-documents-in- -————- —-—ceeee .

response to Petitioner’s Interrogatory No. 10.

Request 13:

All state guidance documents supporting your position that Chicago Coke’s ERCs are not
available for use, as identified in your response to Interrogatory No. 12,

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad
and burdensome, requires the drawing of legal conclusions, and seeks to invade-attorneys"
mental impressions. Respondent also objects to this Request to the extent that it requests
information or material protected from disclosure or production by the attorney-client privilege
and/or the attorney work-product doctrine. Respondent additionally notes that it has not
identified ény documents in response to Petitioner’s Interrogatory No. 12,

Request 14;

All documents reflecting, referring, or relating to any other proceeding in which you
determined that ERCs were unavailable because the facility owning the ERCs was “permanently
shut down,” as identified in your responses to Interrogatories Nos, 14 and 15.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it calls for the disclosure or production
of information or material protected from disclosure by the predecisional deliberative process
privilege; is impermissibly oppressive, broad, and burdensome; is not reésonably limited in time
and scope; does not call for information that is relevant to the subject matter involved in the
pending proceeding; and is not reasonably calculated to lead to relevant information. In addition,

Respondent objects to this Request as being vague and ambiguous, and as argumentatively
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-~ migcharacterizing Respondent’s “determin[ation]™as to-Chicago Coke’s-facility.-Respondent
additionally notes that it has not identified any documents or proceedings in response to
Petitioner’s Interrogatories Nos. 14 and 15.

‘Request 15:

All documents reflecting, referring, or relating to any proceeding identified in your
responses to Interrogatories Nos. 16 and 17.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it calls for the disclosure or production
of information or material protected from disclosure by the predecisional deliberative process
privilege; is impermissibly oppressive, broad, and burdensome; is not reasonabiy limited in time
and scope; does not call for information that is relevant to the subject matter involved in the
pending proceeding; and is not reasonably calculated to relévant information. In addition,
Respondent objects to this Request as being vague and ambiguous. Respondent additionally

notes that it has not identified any proceedings in response to Petitioner’s Interrogatories Nos. 16

and 17.

Request 16:

All documents reflecting, referring, or reiating to the discussions identified in your
response to Interrogatory No. 18,

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it calls for the disclosure or production
of information or material protected from disclosure by the predecisional deliberative process

privilege, attorney-client privilege, and attorney-work product doctrine. In addition, Respondent
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--objects to this Request-as being vague-and overly broad, as-calling-for information that iSnot-—-—- - oo
relevant to the subject matter involved in the pending proceeding, and as being not reasonably

calculated to lead to relevant information. Respondent additionally notes that it has not

identified any discussions in response to Petitioner’s Interrogatory No. 18.

Request 17:

Page 29 of the April 5, 2009 IEPA “Maintenance Plan for the Illinois Portion of the
Chicago Ozone Nonattainment Area” [document numbers 2286-2338].

ANSWER:

Notwithstanding the general objections to this Request herein, Respondent has produced
this document, which was inadvertently omitted from the administrative record filed in this
proceeding.

Request 18:

All documents reflecting, referring, or relating to “the letter [you] sent to Jim I-Iarring’cdn
(who represented Acme Steel)”, as referred to in document number 1530.

ANSWER:

In addition to the general objections to this Request herein, Respondent speciﬁcally
objects to this Request in its entirety, on the grounds that it calls for the disclosure or production
of information or material protected from disclosure by the predepisional deliberative process
privilege, is impermissibly broad, does not call for information that is relevant to the subject
matter involved in the pending proceeding, and is not reasonably calculated to lead to relevant

information. In addition, Respondent objects to this Request as being vague and ambiguous.

10
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All documents reflecting, referring, or relating to documents sent to you, seeking
quantification of ERCs, by Acme Steel, as referred to in document number 1530.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it calls for the disclosure or production
of information or material protected from disclosure by the predecisional deliberative process
privilege, is impermissibly broad, does not call for information that is relevant to the subject
matter involved in the pending proceeding, and is not reasonably calculated to lead to relevant
information. In addition, Respondent objects to this Request as being vague and ambiguous.

Request 20:

All correspondence, email, or other documents responding to or following up on the July
19, 2006 email from Laurel Kroack to Chris Romaine and other recipients [document number

1530].

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it is impermissibly broad and
burdensome, is not reasonably limited in time and scope, does not call for information that is
relevant to the subject matter involved in the pending proceeding, and is not reasonably

calculated to lead to relevant information. In addition, Respondent objects to this Request as

being vague and ambiguous.

11
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All documents reflecting, referring, or relating to the permits issued by you to the
facilities listed on the chart attached as Exhibit E to Chicago Coke’s March 29, 2010 petition for
review. For your convenience, the chart is also attached as Exhibit 1 to these document requests.

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it calls for the disclosure or production
of information or material protected from disclosure by the predecisional deliberative process
priv.ilege; is impermissibly oppressive, broad, and burdensome; is not réasonably limited in time
and scope; does not call for information that is relevant to the Subject matter involved in the
pending proceeding; and is not reasonably calculated to lead to relevant information. In
addition, Reépondent objects to this Request as being vague and ambiguous. |

Request 22:

All documents, not otherwise provided, which support any claim or defense you assert in
this matter. '

ANSWER:

In addition to the general objections to this Request herein, Respondent specifically
objects to this Request in its entirety, on the grounds that it is vague, ambiguous, unduly broad,
requires the drawing of legal conclusions, and éeeks to invade attorneys’ mental impressions.
Respondent also objects to this Request to the extent that it requests information or material
protected from disclosure or production by the attorney-client privilege and/or the attorney work-
product doctrine. Respondent additionally notes that, as the Respondent to a Petition purportedly

for the review of a “permit” decision, Respondent is not asserting any “claims” or “defenses,” in

the legal sense of those terms.

12
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-Request23: -~ o

All documents reflecting, referring, or relating to fact witnesses you intend to call at
hearing, as identified in your response to Interrogatory No. 19.

ANSWER:

Respondent specifically objects to this Request as being premature and reiterates that it
has not yet completed its preparation for a hearing. Respondent also objects to this Request as
being vague and overly broad. Notwithstandir@ the general and specific objections to this
Request herein, Respondent states that it has not identified any fact witnesses at this time.
Respondent specifically notes that it reserves the right to supplement its response to this Request
as additional information becomes available.

Request 24:

All documents reflecting, referring, or relating to expert witnesses you intend to call at
hearing, as identified in your response to Interrogatory No. 20

ANSWER:

Respondent specifically objects to this Request as being premature and reiterates that it
has not yet completed its preparation for a hearing. Respondent also objects to this Request as
being vague and overly broad. Notwithstanding the general and specific objections to this
Request herein, Respondent states that it has not identified any expert witnesses at this time.
Respondent specifically notes that it reserves the right to supplement its response to this Request

as additional information becomes available.

13
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All exhibits (demonstrative or otherwise) you intend to use at hearing, as identified in
your response to Interrogatory No. 21,

ANSWER:

Respondent specifically objects to this Request as being premature and reiterates that it
has not yet completed its preparation for a hearing, Notwithstanding the general and specific
objections to this Request herein, Respondent states that it has not identified any specific exhibits
at this time, but generally directs Petitioner to the administrétive record filed in this proceeding.
Respondent specifically notes that it reserves the right to supplement its response to this Request
as additional information becomes available.

Request 26:

Any other non-privileged document you may use at hearing.
ANSWER: |

Respondent speciﬁcally objects to this Request as being premature and reiterates that it
has not yet completed its preparation for a hearing. Notwithsténding the general and specific
objections to this Request herein, Respondent states that it has not identified any specific
documents it may use at a hearing at this time, but generally directs Petitioner to the
administrative record filed in this proceeding, Respondent specifically notes that it reserves the

right to supplement its response to this Request as additional information becomes available.

14
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BY:

- Respectfully submitted,

THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, by

LISA MADIGAN,
Attorney General of the
State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos

Litigation Division

ROSEMARIE CAZEAU, Chief
Environmental Bureau

dant s

ANDREW B. ARMSTRONG
Assistant Attorney General
Environmental Bureau

69 West Washington Street, 18th Floor
Chicago, Illinois 60602

Tel: (312) 814-0660
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CHICAGO COKE CO,, INC,,
an I]linois corporation,

Petitioner,
V.

THE [LLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent,

NATURAL RESOURCES DEFENSE
COUNCIL and SIERRA CLUB,

Intervenors.

N’ M’ M N N n N N S e’ N e’ N N N S

PCB 10-75
(Permit Appeal)

AFFIDAVIT

In accordance with Hlinois Supreme Court Rule 214, I, Laurel Kroack, being first duly sworn

upon oath, depose and state as follows:

1. [ am employed by the Illinois Environmental Protection Agency (“Illinois EPA”™)

as Bureau Chief of the Bureau of Air.

2. To the best of my knowledge, the documents produced in response to Chicago

Coke’s Document Requests to the Hlinois Environmental Protection Agency comprisea

complete response.

Subscribed and Sworn to before me
thls dav of September, 2011.

Nihos Yoripmbbon_

Notary Pué{ lic

FURTHER AFFIANT SAYETH NOT.

e —

LAUREL KROACK

ALl SRy
,g KA i T "
vIeSREICIAL SEAL "

l
k]
X !
K
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o BEFORE THE ILLINOIS POLLUTION CONTROL BOARD — « =77~

NATURAL RESOURCES DEFENSE
COUNCIL, INC., and SIERRA CLUB,

CHICAGO COKE CO., INC.,, )
an Illinois corporation, )
' )
Petitioner, )
' )
v. )
) PCB 10-75

THE ILLINOIS ENVIRONMENTAL ) (Permit Appeal)
PROTECTION AGENCY, )
)
Respondent, )
)
)
)
)
)

Intervenors.

RESPONDENT’S RESPONSES TO
PETITIONER’S REQUESTS TO ADMIT TO RESPONDENT

Respondent, THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY, by and
through its attorney, LISA MADIGAN, Attorney General of the State of llinois, hereby
responds to the Requests to Admit propounded by Petitioner, CHICAGO COKE CO., INC., as
follows:

GENERAL OBJECTIONS

Respondent states these general objections and hereby incorporates them as objections to
each and every one of the Requests to Admit propounded by Petitioner.

L. Respondent has not completed its investigation and discovery in this proceeding,
nor i;ts preparation for a hearing. Accordingly, all responses below are based‘only upon such
information and documents that are presently available and specifically known to Respondent.
As discovery progresses, Respondent reserves the right to supplement its responses to

Petitioner’s Request to Admit (“Requests™), as appropriate.

EXHIBIT

3
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s Do - Respondent objeets to the Requests to-the-extent that Petitioner seeks information--—— - -

that is not relevant to the subject matter involved in the pending proceeding. Respondent does

"not concede the relevancy of any information sought or discovered in responding to the

Requests.

3. Respondent objects to the Requests to the extent that they are oppressive, vague,
ambiguous, unduly broad and burdensome, or seek information not in the possession, custody, or

control of Respondent, and expressly notes that several of the following responses may be based

on incomplete information.

4, Respondent objects to the Requests to the extent that they require the drawing of
legal conclusions or the acceptance of factual premises.

5. Respondent objects to the Requests to the extent that they are not reasonably
limited in time and scope and not reasonably calculated to lead to relevant information.

6. Respondent objects to the Requests to the extent that they purport to impose upon

Respondent any obligations greater than those required the Illinois Rules of Civil Procedure

and/or other applicable law.

7. Respondent objects to the Requests to the extent that they call for disclosure or
production of information or material protected from disclosure by the attorney-client privilege,
attorney work-product doctrine, the deliberative due process privilege, or any other privilege,
immunity, or grounds that protect inforrﬁation from disclosure. Any inadvertent disclosure of -

any such information or material is not to be deemed a waiver of any such privilege or

protection,

Subject to these General Objections, Respondent further responds as follows:
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Request 1:

Admit that no regulation promulgated by the Illinois Pollution Control Board (“IPCB”)
defines the terms “permanent shutdown” or “permanently shutdown,” in the context of the use or
availability of emission reduction credits (“ERCs”).

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion and seeking to invade
aftorneys‘ mental impressions regarding the laws and regulations applicable to exﬁission
reductions. As such, this Request is improper and not answerable in its present form. Further,
the Illinois Pollution Control Board’s regulations are equally available to Petitioner; the contents
of such regulations, and/of Respondent’s legal interpretation of such regulations, are not

appropriate subject matter for a Request to Admit.

Request 2;

Admit that no regulation promulgated by the IPCB sets a time limitation, in terms of
years, month [sic], or days, on the useful life of ERCs.

~ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion and seeking to invade
attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions. As such, this Request is improper and not answerable in its present form. Further,
the Illinois Pollution Control Board’s regulations are equally available to Petitioner; the contents
of such regulations, and/or Respondent’s legal interpretation of such regulations, are not

appropriate subject matter for a Request to Admit.
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- Request.S:.. e e o e e — e

Admit that no regulation promulgated by the IPCB provides that ERCs expire at any set
or established time, ‘

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion and seeking to invade
attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions. As such, this Request is improper and not answerable in its present form. Further,
the Illinois Pollution Control Board’s regulations are equally available to Petitioner; the contents
of such regulations, and/or Respondent’s legal interpretation of such regulations, are not

appropriate subject matter for a Request to Admit.

Request 4;

Admit that the only regulations promulgated by the IPCB relating to or referencing ERCs
are contained in 35 IIl. Adm. Code Part 203.

ANSWER:

In addition to the general objections to this Request, Respondent speciﬁcally objects to
this request as calling for Respondent to admit a legal conclusion and seeking to invade |
attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions. As such, this Request is improper and not answerable in its present form. Further,
the Illinois Pollution Control Board’s regulations are equally available to Petitioner; the contents
'of such regulations, and/or Respondent’s legal interpretation of such regulations, are not

appropriate subject matter for a Request to Admit.
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Admit that no regulation promulgated by IEPA defines the terms “permanent shutdown”
or “permanently shutdown”, in the context of the use or availability of ERCs.

ANSWER:

In addition to the general objections to this Request, Respondent épeciﬁcally objects to
this request as calling for Respondent to admit a legal conclusion and seeking to invade
attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions. As such, this Request is improper and not answerable in its present form. Further,
regulations promulgated by Respondent are equally available to Petitioner; the contents of such

regulations, and/or Respondent’s legal interpretation of such regulations, are not appropriate

subject matter for a Request to Admit,

Request 6:

Admit that no regulation promulgated by IEPA sets a time liinitation, in terms of years,
month [sic], or days, on the useful life of ERCs, :

- ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conciusion and seeking to invade
attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions., As such, this Request is improper and not answerable in its present form. Further,
regulations promulgated by Respondent are equally available to Petitioner; the contents of such
regulations, and/or Respondent’s legél interpretation of such regulations, are not appropriate

subject matter for a Request to Admit.
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Admit that no regulation promulgated by IEPA provides that ERCs expire, at any set or
established time. '

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion and seeking to invade
attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions. As such, this Request is improper and not answerable in its present form. Further,
regulations promulgated by Respondent are equally available to Petitioner; the contents of such
regulations, and/or Respondent’s legal interpretation of such regulations, are not appropriate

subject matter for a Request to Admit.

Request 8:

Admit that no federal statute defines the terms “permanent shutdown” or “permanently
shutdown”, in the context of the use or availability of ERCs.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grohnds that it calls for Respondent to admit a legai conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper ahd not answerable in its
present form. Further, “federal statute[s]” are equally available to Petitioner; the contents of
such statutes, and/or Respondent’s legal interpretation of such statutes, are not appropriate

subject matter for a Request to Admit.
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Admit that no federal statute sets a time limitation, in terms of years, month [sic], or days,
on the useful life of ERCs.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answerable in its
present form. Further, “federal statute[s]” are equally available to Petitioner; the contents of
such statutes, and/or Respondent’s legal interpretation of -such statutes, are not appropriate

subject matter for a Request to Admit,

Request 10:

Admit that no federal statute provides that ERCs expire at any set or established time,
ANSWER:

In addition fo the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answérable in its
present form. Further, “federal statute[s]” are equally available to Petitioner; the contents of
| such statutes, and/or Respondent’s legal interpretation of such statutes, are not appropriate

subject matter for a Request to Admit.
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Admit that no Illinois statute defines the terms “permanent shutdown” or “permanently
shutdown”, in the context of the use or availability of ERCs.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressiqns regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answerable in its
present form. Further, “Illinois statute[s]” are equally available to Petitioner; the contents of

such statutes, and/or Respondent’s legal interpretation of such statutes, are not appropriate

subject matter for a Request to Admit,

Request 12:

Admit that no Illinois statute sets a time limitation, in terms of years, month [sic], or
days, on the useful life of ERCs.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answerable in its
present form. Further, “Illinois statute[s]” are equally available to Petitioner; the contents of

such statutes, and/or Respondent’s legal intérpretation of such statutes, are not appropriate

subject matter for a Request to Admit,
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Admit that no Illinois statute provides that ERCs expire at any set or éstablished time.
ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, ;cmd seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answerabl;c.in its
present form. Further, “Illinois statute[s]” are equally available to Petitioner; the contents of

such statutes, and/or Respondent’s legal interpretation of such statutes, are not appropriate

subject matter for a Request to Admit.

Request 14:

Admit that the permit issued to Air Products & Chemicals, Inc. (application 05020063)
on August 24, 2005, revised July 24, 2007, used ERCs from Viskase. (See attached Exhibit 1.)

ANSWER:
In addition to the general objections to this Request, Respondent specifically objects to
this Request as seeking information that is not relevant to the subject matter involved in the

pending proceeding, and as not reasonably calculated to lead to rélevant information,
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Admit that the ERCs referred to in Request to Admit No, 18, from Viskase, came from a
permanent shutdown that occurred in September 1998. :

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion. As such, this Request is |
improper and not answerable in its present form. In addition, Respondent specifically objects to
this Request as seeking information that is not relevant to the subject matter involved in the

pending proceeding, and as not reasonably calculated to lead to relevant information.

Request 16:

Admit that the permit issued to ExxonMobil Oil Corporation (application 0311060),
issued August 24, 2005, used ERCs from Viskase. (See attached Exhibit 1.)

ANSWER;
In addition to the general objections to this Request, Respondent specifically objects to
this Request as seeking information that is not relevant to the subject matter involved in the

pending proceeding, and as not reasonably calculated to lead to relevant information.

Request 17:

Admit that the ERCs referred to in Request to Admit No. 20, from Viskase, came from a
permanent shutdown that occurred in September 1998.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion. As such, this Request is

improper and not answerable in its present form. In addition, Respondent specifically objects to

10
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-~ this Request-as seeking information-that is not relevant to the-subject matter-involved in-the --- -
pending proceeding, as not reasonably calculated to lead to relevant information, and as

unanswerably vague and ambiguous, as there is no reference made to “ERCs” “from Viskase” in

Petitioner’s Request to Admit No. 20.

Request 18:

Admit that the permit issued to SCA Issue North America (application 02020043), issued
August 4, 2004, used ERCs from Viskase. (See attached Exhibit 1.)

ANSWER:
In addition to the general objections to this Request, Respondent specifically objects to
this Request as seeking information that is not relevant to the subject matter involved in the

pending proceeding, and as not reasonably calculated to lead to relevant information.

Request 19:

Admit that the BRCs referred to in Request to Admit No. 22, from Viskase, came from a
permanent shutdown that occurred in September 1998.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request as calling for Respondent to admit a legal conclusion. As such, this Request is
improper and not answerable in its present form. In addition, Respondent specifically objects to
this Request as seeking information that is not relevant to the subject matter involved in the
pending proceeding, as not reasonably calculated to lead to relevant information, and as
unansWe_rably vague and ambiguous, as there is no reference made to “ERCs” “from Viskase” in

Petitioner’s Request to Admit No. 22,

11
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Admit that the permit issued to ExxonMobil Oil Corporation (application 03050050),
issued August 19, 2003, used ERCs from Sara Lee. (See attached Exhibit 1.)

ANSWER:
In addition to the general objections to this Request, Respondent specifically objects to
this Request as seeking information that is not relevant to the subject matter involved in the

pending proceeding, and as not reasonably calculated to lead to relevant information.

Request 21:

} Admit that the ERCs referred to in Request to Admit No. 24, from Sara Lee, came from a
permanent shutdown that occurred in 1996.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to

this request as calling for Respondent to admit a legal conclusion, As such, this Request is }

improper and not answerable in its present form. In addition, Respondent specifically objects to j

, : i

- this Request as seeking information that is not relevant to the subject matter involved in the |
pending proceeding, as not reasonably calculated to lead to relevant information, and as

unanswerably vague and ambiguous, as there is no reference made to “ERCs” “from Sara Lee”

in Petitioner’s Request to Admit No. 24,

12
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wee oo - Request 228 -

Admit that the Clean Air Act (42 U.S.C. 7401 et seq.) does not contain a provision
prohibiting the use of ERCs from a facility determined to be “permanently shutdown.”

ANSWER:

In addition to the general objections to this Request_, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion and seeks to
invade attorneys’ mental impressions regarding the laws and regulations applicable to emission
reductions. As such, this Reqﬁest is improper and not answerable in its present form. Further,
the Clean Air Act is equally available to Petitioner; the contents of such statute, and/or

Respondent’s legal interpretation of such statute, are not appropriate subject matter for a Request

to Admit,

Request 23:

Admit that no federal regulation contains a provision prohibiting the use of ERCs from a
facility to be determined to be “permanently shutdown”.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answerable in its
present form, Further, “federal regulation[s]” are equally available to Petitioner; the contents of
such regulations, and/or Respondent’s legal interpretation of such regulations, are not

appropriate subject matter for a Request to Admit.

13
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- Request 24: - -~

Admit that no Illinois statute contains a provision prohibiting the use of ERCs from a
facility determined to be “permanently shutdown”.

ANSWER:

In addition to the general objections to this Request, Respoﬁdent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emissioﬁ reductions. As such, this Request is improper and not answerable in its
present form. Further, “Illinois statute[s]” are equally available to Petitioner; the contents of

such statutes, and/or Respondent’s legal interpretation of such statutes, are not appropriate

subject matter for a Request to Admit.

Request 25:

Admit that no Illinois regulation contains a provision prohibiting the use of ERCs from a
facility determined to be “permanently shutdown”.

ANSWER:

In addition to the general objections to this Request, Respondent specifically objects to
this request on the grounds that it calls for Respondent to admit a legal conclusion, is overly
broad, and seeks to invade attorneys’ mental impressions regarding the laws and regulations
applicable to emission reductions. As such, this Request is improper and not answerable in its
present form. Further, “Illinois regulation[s]” are equally available to Petitioner; the contents of
such regulations, and/or Respondent’s legal interpretation of such regulations, are not

appropriate subject matter for a Request to Admit.

14
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BY:

- -Respectfully submitted, - ... -~ - . o L

THE ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY, by

LISA MADIGAN,
Attorney General of the
State of Illinois

MATTHEW J, DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

ROSEMARIE CAZEAU, Chief
Environmental Bureau

ANDREW B. ARMSTRONG
Assistant Attorney General
Environmental Bureau

69 West Washington Street, 18th Floor
Chicago, Illinois 60602

Tel:  (312) 814-0660
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ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

R RN A S B B IR R
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PAT QUINN, COvERNE W DOUGLAS P, Scort, DIkic1or

(217) 782-5544
(217) 782-9143 (TDD)

February 22, 2010

Katherine D: Hodge
Hodge Dwyer & Driver
3150 Roland Avenue
P.O.Box 5776
Springfield, Illinois 62705

Re:  Chicago Coke Cd:, Inc.
Emission Reduction Credits

Dear Kathy:

Thank you for your letter dated January 15, 2010. You asked that the Illinois Environmental
Protection Agency (“Illinois EPA™) respond as to our final decision on whether certain Emission
Reduction Credits (“ERCs™) claimed by Chicago Coke Co., Inc, (“Chicago Coke™), are available

_for use as emission offsets for the permitting of major new sources and/or major modifications in
the Chicago area. :

‘Based on a discussion I had with Laure] Kroack, Bureau Chief for the Illinois EPA’s Bureau of
Air, T can confirm for you that the Illinois EPA’s final decision on this issue remains the same as
was previously convcycd to you. That is, the Illinois EPA does not find that the ERCs claimed

are available as offsets, since.it is our position that the Chicago Coke facility is permanently
shutdown, Pursuant to applicable federal guidance, the ERCs are thus not avallable for use as

you described.

I hope thls makes clcar the Illinois EPA’s position on this issue. If not or if you have any further
qucstlons, please do not hesitate to contact me. Thank you. . .
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The JHlinois EPA cannot in this instance arliculate what would constitute BACT for this
recovery coke plant. This is because the applicant was not obligated to submit a BACT
analysis as the project is neither a major modification nor a new major source. The Illinois
EPA does not perform unilateral BACT analyses, particularly where there is no regulatory
basis for such BACT analysis.

Would this proposal be considered BACT (if the project were major)? Are there
other technologies that would have less emissions? Could there be a better
technology?

There are two types of coke plants, There are recovery coke plants and nonrecovery coke
plants. The type of plant at issuc, is a recovery-type coke plant. At this juncture, the
lilinois EPA believes there can be incremental improvements in how it is operated and
maintained, but it is fundamentally constrained by the fact it is a recovery-type coke plant.
However, many of the requirements in the permit exceed MACT or are BACT-like.

IT this plant were treated as a major new sourcce, an entirely different kind of
permitting would take place that would be much more protective. This plant would
have to meef the standards for its emissions equivalent to the best performing plant
anywhere in this country. In addition, if this project were determined to be a major
new source by the Illinois EPA, Chicago Coke would have to acquire emission offsets
from existing sources, so that there would actually be cleaner air with the restart of
the plant.

This source is not considered a new major source because the source was not permanently
shut down. 1n particular, the source made considerable efforts when operations were
temporarily discontinued 1o ensure the minimum effort and cost of resuming operations at
the facility. These efforts included, but were not limited to, operating the coke oven battery
in a hot idle mode for a period of time, maintaining and not dismantling or demolishing
equipment, and preserving the operating permit. These efforts support the intent of the
Permittee and its predecessors to resume operations at this facility.

If it was determined that the plant was major, then we could take it to an independent
board to decide which is best available control technology for this plant.

The comment correctly points out that construction permits issued under the PSD program
(new major sources or major modifications of existing major sources for PSD pollutants)
are appealable to the Environmental Appeals Board.

This project is in an area that USEPA recently designated as nonattainment for the
PM2.5 air quality standards. This alters how the net change in PM2.5 emissions
should be calculated for the project, compared to the emissions of the former LTV
plant. According to 35 JAC 203.208(a), for the past emissions of the plant to be
available for the netting exercise, the emissions must be contemporaneous and
*“...must also occur after cither April 24, 1979, or the datc the area is designated by the

24
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s
~ IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
| COUNTY DEPARTMENT, CHANCERY DIVISION
Chicago Coke Co., Inc., an Illinols corpofaﬂon,
Plaintlff,

Ve

DOUGLES P. SCOTT, Director of the lllinols
Environmental Protection Agency, and THE

. ILLINOIS ENVIROMENTAL PROTECTION

. AGENCY, an Agency of the State of Illinols,

'_ Defendants, -

100312662

_ NOW COMES Plsitiff, CHICAGO COKE €O, INC. (“Chioago Coke”), an Iinos
corporation, by s atiorneys, SWANSON, MARTIN & BELL,LLP, sad for #s Verifiod
' Complaint for Patition-bf_C_onﬁnbn Law Writ of Certiorari and Declaratory Mgmmt lslinl*
- befendan_u, DOUGLAS P. SCOTT, Director of the Ilinois Egyitgamei Protecton Ageacy,
and THE ILLINOIS ENVIRONMENTAL PROTECTION A ' of the State of
. Hiinois, states as follows: | MARZ“”“’ I o

CLERY %Fg:;p }JRGU{T LNOURT

| L Plintif] Chicago Coke Co., I, is an Tlinols corporation. Chicago, Coke

operstes its principal place of business at 11400 South Burley Avenue, Chicago, Hlinois (“the
Facility”), | h o

Y Defcndant. Tinois Environmental Protection Agency (“Illinoil EPA™), & an

Agency of the State ot‘lllinoin. mated pursuant to Seetion 4 of the Illinoh Environmental

- Protection Act, See 415 ILCS 5/4, De&ndant,Douglas P. Soot, is the Director of the Ilnois

" EPA.

EXHIBIT
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COUNTI - -L T .

3. | The llinois Pollution Control Board adopted regulations for major sources of air
pollution located in arcas that do not meet nationalai standards set by the Clean Air Adt, These
areas are known s “non-attainment areas,” See 42 U.S.C. § 7407(d)(1)(A)(i); see also 35 IIL
Admm. CSde § 203,301, et seq. Before anf new or modified major source of pollutipn can be
constructed in a non-attainment area, the new or modified major source must obtain “emission
offsets™ for the amount of pollution it is expected to getzcz'aie |

‘ 4. Illmols regulations recognize that emission ofﬁ:ets can be sold- ‘between oomptnies
in non-attainment arcas. See 35 Tll. Admin. Code § 203.303(a). |

5. Illinois EPA evalustes and approves emission offsets. 35 Il Admin. Codo §8
203.302 and 203.303, '

6. | Chicago Coke s Fncxlity is located within & non-attainment area.

7. Chicago Coke sought to sell ita emission reduction crodits (“ERCs" o 8 buw,
located in the same non-attainment area. _

8.  Chicago Coke’s ERCs constxﬁ:te a property right for purposes of this action.

9. Chicago Coke submitted throe formal, writen requests asking linois EPA to
mcognwe Chxcago Coke’s ERCs as cmissions offscts under Illinois Admmwtrativu Code §
203.303. See Chicago Coke Co., Inc.'s lester dated August 3, 2007, attached as Exhibit A;
Chicago Coke Co., Inc.'s letter dated July18, 2008, sttached as Exhibit B; and Chicag Coke
- Co., Inc.’s letter dated January 15, 2010, attached as Exhibit C.

_ 10.  In response, Illinois EPA mvented a fictitious “rogulation“ which it used as a
basls to deny Ctucugo Coke's ERCs. '



Electronic Filing - Received, Clerk's Office, 12/14/2011

11, Under Illinois EPA’s fictitious “regulation,” a facility that is permanently shut
down cannot use ERCs as emission offsets for new sources and/or major modifications. See
Final Agency Action dated February 22, 2010 attached hereto as Exhibit D,

12, Contrary to Ilinois EPA’s application of the fictitious “regulation” to Plaintlﬁ;
Illinois EPA has issued permits based on ERCs from at least ﬁve permanently shut dowm -
fucilities. See Offsets Chart, attacbed aerxhibit E. | '

13.  Illinois EPA is enforcing  fictitious regulation against Chicago Coke,

14 Illinois EPA’s. 'purpo.rted‘ “regulation” was never promulgated pursuant to the
Illinois Administrative Procedure Act, 5 ILCS 100/5-5 et seq. |

15, An actual controversy exists between Plaintiff and the Defendants. Pursuant to '
' Sectlon 2-701 of the Ilhnms Code of Civil Procedure (735 ILCS 5/2-701), this Court is vested
 with the power and responsibility to make a binding declaration of rights roga;dinz Plaintiff's
ERCs as offsets, and to award Plaintiff such other and further reliof as it may doem just and
" equitable. o _ , .
| WHEREFORE, for the al;ove and ﬁmsgéing reasons, Plaintiff, CHICAGO OOKE ca.,
INC., moves this Court to entet az{ order declaring that mibéis EPA has exceeded iummory
authority by attempting to enﬁoroe a fictitious regulanon that was never promulgated pursuant to
.~ the Administrative Procedure Act,

1-15. Plamtiffre-allegenndmcoxporateshrembyrefemce paragraphsl 15 of Count
Iasparagraphsl lSofthstountH
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16.  Plaintiff is unaware of any method of‘ review or remedy for Illinois EPA's

denying plaintiff's ERC credits as offsets by applying a fictitious and ﬁnptomqlgated regulation,
 except via issuance of a writ by this Co‘urf. ' V

'WHEREFORE, Plaintiff, CHICAGO COKE, INC., prays for issuance of & writ of

* certiorai directed to Defendants to certfy and to produc in this Court the record of Minois

 EPA’s determination that the Chicago Coke Facility is permanently shut down, and that Chicago

Coke’s ERCS cannot be utilized as emission offsets, and that upon roview thereof, Illinois EPA’s

 determination be vacated, anmlled, and roversed.,

1- 16 Plaintnff re-alleges and incorporates herem by reference paragraphs 1-16 of
‘ V,Counts [and Il as paragraphs 1-16 of this Count III.
17, The Illinois Administrative' Procedure Act provides that when a party has an
' adtmmstratwe rule invalidated by a court for any reason, inchiding when the agency exceeds its
statutory authority, the court shall award the party bnngmg the action the reasonable expenses of
litigation, including reasonable attomey s fees. 5 ILCS ,100/10-55(c). 7 |
| 18, Under the Illinois Administrative Procedure Act, “rule” moans an agency
- statement of gcneral applicability that implements, applies, mta'prets, or prescribes law <->r‘
policy. SILCS 100/1-70, | | |
19, An actusl controversy exists between Plaintiff and the Defendants, and pursuant
to Section 2-701 of the Ilinois Code of Civil Procodure (735 ILCS 5/2-701), this Court s vested
- with the power and responsibility to make a binding declaration of right, and to award Plamnff 4
such other and further relief as it may deem just and equitable,
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WHEREFORE, for- the above and foregoing reasons, Plaintiff, CHICAGO COKE CO.,
IN C., moves this Court to enter an c.vrder declaring that:

8. Illinois EPA’s purported Msﬁtive rule that “permanent shut-down” of a facility
. defeats ERCs for use as emission offsets is not authorized by federal or state law or
regulation, and is unireasonably inéonsistént w1th the actions of Iliinois EPA in other

matters involving recognition of emission reduction crodits. | |
b. That; pursuant to Section 10-55 of the Illinois Administrative Proceduto Act (5 ILCS
100/10-55), the Court award to Chicago Coke Co., Inc. the reasonshle expenses of
this ﬁtigat’ion, mcludmg reasonable attorney’s fees, incurred in bringing the present |
action for decleratory judgment, together with reasonable prejudgment and postf _

_ judgmcnt intezest on all sums due.

Respectfully submitted,
SWANSON, MAR TIN & BELL LLP A

/7%%

One of Its Attomcy}s

Dated:  March 26,2010

Michael J. Maher

ErinE. Wright

SWANSON, MARTIN & BeLL, LLP
330 North Wabash Avenue

" Suite 3300

Chicago, lllinois 60611

© (312) 3219100

Firm 1.D, No. 29558
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VERIFICATION
I, Simon Beemsterboer, have reviewed Plaintiff Chicago Coke Co., Inc.'s Verified

Complaint for Declaratory Judgment and Petition for Common Law Writ of Certiorari, and state
_ that such allegations are true and correct based on informatian preseatly available 1o me. Under
‘ MﬁuuWthpw'smnttoSwﬁonl-lWofmeCodeofCivill’mceﬁmh
statements in this Verification aretrue and accurst. | |

Subscribed and Swom to before me
: thistdayof MWaah 2010

, Mycqmmissioncxpire_s: Dgg 20,20\0
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Order : ' (2/24/05) CCG N002

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS -

L—,/ Aimjo é:/(c (; 4 I;",C‘

“ N, 0 CH 12662

gco—H’/ el al

' -~ ORDER
| CTHIS  CAUSE Bff‘oge’ THE  CouRT o
Sekion  d- mt Combined  Mohon o D/sm/»' Cmfd.m; fwﬂ;

619,
47, hows 4605 and 2
S;C/T 155 HERE BY oR DERED 7‘Hﬂ7’

/ ra "CA AHJ \Q[mh%ﬁ“s @mf/ﬁl"‘}'
fendants’ “'*0"”0‘“ 1% . ‘ o) )
15 At@sw?:e:ld ‘}:o;; EJWL +o ZX’“‘ adwmir strative mm“"'e;'_ |

ady. Noi_ 99000

- Name: _ 7446: 71“7"% 44’*"5?'16#4 - ENTERED:
) . Atty. for ﬂﬂl A ....—
o _ _Address 67 W Wa 3&,«)!0 / ?JA flm Dated. -

Clty/State/ZIp &L\:caqo I éOGOL

Judge

EXHIBIT

7

DOROTHY BROWN, CLERKOF THE CIRCUIT COURT OF COOK COUN A
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Permits Issued by the Illinois Environméntal Protection Agency
that Contain Requirements for Emissions Offsets

‘ . Appllcatlon Facility Permit Issuance | Offsets | VOM . Date of
| Pormittee | DN, Date _TPY | orPM | Offsets from __1DNo. Basls for Offsets Shutdown
A. Finkl & Sans Co. 07060075 031600GUC 05/23/08 347.00 | NOx | Finkl plant (74.8) shutdown/existing Finki plant
' ADM (74.0) 031600ATR shutdown of ADM
Com Products (198.2) ‘ Boiler 10 Project at Comn Products
— . ’ : (shutdown of bollers 1,2, 3 4 & 5)
Air Products & Chemicals, Inc. | 05020063 197800ACA 08/24/05' 23.00 | VOM | Viskase 031012ABQ permanent shutdown of facility 09/1998
: ' . ’ or .
N ASF Keystone : permanent shutdown of facility 01/2002
Brown Prirting Company 97080012 _ 111085ABU 12/23/02 7640 | VOM | Burrell-Leder Beltech -031288AGR process change (22.9 tpy)
| Handy Button "| 031186AFR process change (32.0 tpy)
| Hargro 031600CPO shutdown of printing (20.5 tpy) IEPA reports
. i : no file
06110049 118050AAN 07/18/07 440.10 | VOM | JW Aluminum St. Louis, MO reduction in VOM emissions
INOC . 08050052 119050AAN 07119107 440.10 | VOM | JW Aluminum | St Louls, MO | reduction in VOM emissions )
Xxoni ob Ol Cofporalion 03050060 197800AAA 08/19/03 5.00 VOM | Sara Lee 089005AEX | permanent shutdown of facllity 1996
m. Oil Corporation 03110060 197800AAA 08724105 2300 | VOM | Viskase 031012ABQ permanent shutdown of facility 09/1998
. or | ‘
_ : — ASF Keystone Hammond, IN permanent shutdown of facility 01/2002
[ ExxonMobil Of Corporaﬂon 05030076 187800AAA 10/06/05* 753.00 | NOx | Midwest Generation 063806AAF permanent shutdown of facliity 2004
e ” _ : : 106.00 | PM10 ' -
Indeck-Elwoed LLC 02030060 1970035AAJ " 10/10/03 140.40 | VOM | Minnesota Mining & - 031012AAR shutdown of coating line 6H 19985 1999, or
- — : Manufacturing (3M) . 2000
Quebecor World - Chicago 0090023 031440AAB 03/114/01 42.77 | VOM | Bradiey Printing 031063ABH shutdown of source owned by 03/19956
Division World Color Press (36.083 tpy)
o '| Rock-Tenn Company | oatecocma voluntary reductions (7.0 tpy) | 2000
Robbins Community Power LLC | 07060081 031270AAB 06/23/08 278.00 | NOx | Com Products International | 031012AB! Boiler 10 Projact at Corn Products
. : {shutdown of bollers 1, 2, 3,4 & 5)
SCA Tissue North America  ~ | 02020043 031003ADF 08/04/04 7500 | VOM | Viskase 031012ABQ permanent shutdown of facllity 00/1998
Wheatland Tube Company - 02050066 031600FDI 10/09/02 93.60 VOM | ASF Keystone East Chicago, IN permanent shutdown of steel .| 2001
Chlcgqo Blvlslon » 089-13946-00302 | foundry
COKE-001\Misc\Offsets Chart 7.18.08
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