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One of Its Attorneys
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Hinshaw & Culbertson LLP
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

UNITED CITY OF YORKVILLE, A
MUNICIPAL CORPORATION,

Petitioner,

PCB No. 08-96

V.

JLLINOIS ENVIRONMENTAL
PROTECTION AGENCY, and HAMMAN
FARMS,

N St et N’ Nt Nt et Nt " et ettt

Respondents.
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

NOW COMES Respondent HAMMAN FARMS, by and through its attorney, Charles F.
Helsten of HINSHAW & CULBERTSON LLP, and for its Memorandum in Suppott of Motion

for Summary Judgment, states as follows:

L FACTS
On May 5, 2009, the State of Illinois (“State™) filed a First Amended Complaint in

Kendall County Circuit Court, case number 2008 CH 811. Counts I and IV of the State’s First
Amended Complaint allege open dumping and landscape waste violations against Hamman
Farms. Two day later, on May 7, 2009, the United City of Yorkville (“City*) filed its Amended
Complaint in this matter. Counts I and II of the City’s Amended Complaint, alleging open
dumping and landscape waste violations, are virtually identical to Counts I and IV of the State’s
First Amended Complaint in the Kendall County case. Counts III and IV of the City’s Amended
Complaint allege air pollution violations and water pollution violations, allegedly stemming from
the open dumping and landscape waste violations set forth in Counts I and I. (See Exhibit A,
State’s First Amended Complaint in Kendall County case, and Exhibit B, City’s Amended

Complaint in PCB action, attached hereto and incorporated herein by reference).
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On March 10, 2011, the State and Hamman Farms entered into a Consent Order in the
Kendall County case, pursuani to which Hamman Farms paid a civil penalty and agreed to
various future compliance provisions addressing open dumping and application of landscape
waste at agronomic rates. (See Consent Order dated March 10, 2011, attached hereto as Exhibit
C). Among the provisions agreed to by Hamman Farms is the establishment of a load checking
program, frequent inspections of deposited landscape waste, and the utilization of an intake
system for the acceptance of landscape waste. (Exhibit C, ] 2(b), 2(c), 3). In addition,
Hamman Farms also agreed to apply landscape waste in 2 manner that prevents the generation of
nuisance conditions from flies or odors, to reduce or cease the application of landscape waste to
prevent nuisance conditions, and to minirnize storm water runoff from fields where landscape
waste has been applied. (Exhibit C, 99 10, 11). This Consent Order, appraved by the Court,

states that “[i]t is the intent of the parties to this Consent Order that it be a final judgment on the

merits of this matter.” (Emphasis added).

IL AR NT

Al The Consent Order entered into between the State of Illinois and Hamyman Farms
constitutes final judgment with respect to the allegations against Hamman Farms by
the City of Yorkville; thus, Hamman Farms is entitied to judgment on the basis of
the doctrine of res judicata.

The purpose of the doctrine of res judicata is to promote judicial economy and prevent
repetitive litigation. Citizens Opposing Pollution v. Exxon Mobil Coal U.S.A., 404 1ll.App.3d
543, 555 (5® Dist. 2010). Under the doctrine, a judgment rendered by a court of competent
jurisdiction on the merits is a bar to any future action between the same parties or their privies on
the same cause of action, in the same or another court. See, e.g., Neuberg v. Michael Reese
Hosp. and Medical Center, 118 I App.3d 93 (1st Dist. 1983); Martin-Trigona v. Gouletas, 105

IIL.App.3d 28 (1st Dist. 1982), When properly invoked, the judgment in the former suit is
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conclusive not only as to all questions actually decided, but also as to all questions which could
have been litigated 1n the action. Id.; People v. Progressive Land Developers, Inc., 151 11L.2d
285, 294, (1ll. 1992). Moreover, the order of time in which suits are commenced is not
determinative, as it is the first judgment for the same cause of action that constitutes an effective
defense. See Kewanee Lumber & Supply Co. v. Guest Laundry Co., et al., 306 Ill.App. 491, 498,
29 N.E.2d 115 (2™ Dist. 1940).

Thus, three elements must be satisfied when arguing res judicata: (1) there was a final
judgment on the merits rendered by a court of competent jurisdiction; (2) there is identity of
causes of action; and (3) there is identity of parties or their privies. /4. In this case, each of these
three elements are satisfied; thus, judgment should be entered in favor of Hamman Farms.

1 Final judgment on the merits was rendered by a court of competent jurisdiction.

The Consent Order entered into on March 10, 2011, constitutes final judgment rendered
on the merits by a court of competent jurisdiction. This Consent Order itself, signed by the judge
in the Circuit Court action, establishes that this was the parties’ intent. (Exhibit C), Thus, the
first element under the doctrine of res judicata is clearly established.

Moreover, as noted above, a judgment in a fonmer suit is conclusive not only as to all
questions actually decided but to all questions which might properly have been litigated and
determined in that action. Progressive Land Developers, Inc., 151 111.2d at 294, The City’s air
and water pollution counts (Counts IIT and TV, respectively) are clearly based upon the
allegations of open dumping and application of landscape waste above the agronomic rate, and
thus constitute allegations which “might properly have been litigated and determined” in the
State’s action, In fact, such allegations were specifically addressed in the Consent Order, despite
the fact that the State did not specifically allege air pollution and/or water pollution violations in
its Pirst Amended Complaint. (See Exhibit C, § III{C) 9§ 10, 11). Under the Consent Order,

3
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Hamman Farms agreed to apply and incorporate landscape waste in a manner that prevents the
generation of nuisance conditions from flies or odors, and to reduce or cease the application of
landscape waste, as necessary, to prevent nuisance conditions. (4 10). Hamman Farms also
agreed to minimize storm water runoff from fields where landscape waste has been applied, and
to maintain buffer stnps and field borders and place phosphorous containing material beneath the
top two inches of the soil surface, (4 11). As Count II of the City’s Amended Complaint (air
pollution violations) is premised on the alleged odor emitted from Hamman Farms’ application
of landscape waste, and Count IV (water pollution violations) is premised on Hamman Farms’
application of landscape waste which is discharged into ground water, identity between the two
causes of action exists. In short, there is a single group of operative facts common to both cases,
as further evidenced by the fact that the Consent Order specifically addresses such concerns.
Thus, the doctrine of res judicata applies equally to the air and water pollution counts as it does
to the open dumping and landscape waste violation counts in Counts I and IT of the City’s
Amended Complaint.

2. Identity of causes of action exists.

The second element, identity of causes of action, is defined by the facts which give the
plaintiff a right to relief. Progressive Land Developers, 151 111.2d at 295. “If the same facts are
essential to the maintenance of both proceedings or the same evidence is needed to sustain both,
then there is identity between the allegedly different canses of action asserted and res judicata
bars the latter action.” Jd. The question to be answered, then, is whether there is a single group
of operative facts common to both cases. /d. Here, the answer to that question is yes.

The allegations in the State’s First Amended Complaint that supported the open dumping
and landscape waste violations are virtually identical to the City’s allegations of the same
violations in its Amended Complaint. (See Exhibits A and B). For example, the allegations in

4
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both the State’s First Amended Complaint and the City’s Amended Complaint concem the same
timeframe. (See Exhibit A at 9§ 7, 18, 19, 20-22, in which the State alleges that “from at least
September 21, 2007, or at a time better known to the Defendant...”, Hamman Farms violated the
Illinois Environmental Protection Act. Similarly, in Exhibit B, the City’s allegations center on
the EPA inspection which occurred on October 17, 2007 and alleged continuing violations
thereafler.). In addition, the State and City seek nearly identical relief for the alleged violations.
(See, e.g., the relief sought under Count I of Exhibits A and B, in which both the State and the
City request (1) a finding that Hamman Farms violated the Act; (2) ordering Hamman Farms to
cease and desist/enjoining it from further violations of the Act; (3) ordering a civil penalty of
$50,000 for each violation, and (4) ordering payment of an additional $10,000 penalty for each
day during which the violation continued. Similar requests for relief are sought pursuant to the
State’s and City’s allegations of landscape waste violations as well.). Moreover, as previously
established herein, Counts III (air pollution violations) and IV (water pollution violations) are
premised upon the allegations of open dumping and application of landscape waste over the
agronomic rate. Again, despite the fact that the State did not specifically allege such violations
in its First Amended Complaint, these allegations are specifically addressed within the Consent
Order. Thus, the second element under the doctrine of res judicata, identity of causes of action,
is stmilarly established.

3. There is identity of parties or their privies.

Finally, an identity of parties or their privies must be established. In this case, privity
exists between the City and the State. Although there is no generally prevailing definition of
privity which can automatically be applied to all cases, privity is said to exist between parties
who adequately represent the same legal interests. Atherton v. Connecticut General Life
Insurance Company, 2011 WL 3715003 (1" Dist,, August 22, 2011); Progressive Land

5
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Developers, 151 111.2d at 296. It is the identity of interest that controls in determining privity,
not the nominal identity of the parties. /d. Here, the Illinois Attorney General adequately
represented the same legal interests that the City of Yorkville is seeking to represent — namely
the public’s interest in maintaining environmental standards and seeing that the environmental
laws are followed.

In Progressive Land Developers, the court held that the Attorey General’s interests had
been adequately represented by the Nation of Islam, a private religious organization, in a prior
proceeding relating to the distribution of assets of the estate of the Nation’s former leader. Id. at
297. Thus, if the doctrine of res judicata is applicable where a private party adequately
represented the interests of the State, it is logical that the State may adequately represent the
interests of a municipality.

“A nonparty may be bound under privity if that nonparty’s interests are so closely aligned
to those of a party that the party is the virtual representative of the nonparty.” Purmal v. Robert
N. Wadington & Associates, 354 Ml.App.3d 715, 723-24 (1™ Dist. 2004) (citing R. Michel,
Illinois Practice, § 41.5 at 317 (1989)). “Privity is defined as ‘[d]erivative interest founded on, or
growing out of, contract, connection, or bond of union between parties; mutuality of interest.””
Purmal at 723 (quoting Black’s Law Dictionary 1199 (6“' ed. 1990)). Here, the mutuality of
interest of the State and the City of Yorkville in maintaining environmental standards and seeing
that the environmental laws are followed is clearly illustrated through various documents
produced by the City in the course of discovery. These documents, which the City verified were
responsive to Hamman Farms’ production requests (see Exhibit D), specifically Hamman Farms’
request for all documents which the City relied upon when formulating or drafting the

Complaint, show that the City and State worked in tandem, and thus were in privity with one
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another, in bringing their respective enforcement actions. These documents, attached hereto as
Exhibit E, include the following:

o Memorandum from Bart Olson, Interim City Administrator, dated July 1, 2007,
reflecting the fact that information was shared among IEPA, the City, Kendall County
and the Attorney General’s office, with the ¢xpectation that a joint meeting would
occur between the three. (Exhibit E, Bates 958-960');

» Memorandum from Gary Williams, Inspection Services (City), reflecting a
teleconference between the City and IEPA concerning Hamman Farms. (Exhibit E,
Bates 1907-09);

» Letter from Valerie Burd, Mayor of the City of Yorkville, to Matt Dunn with the
Illinois Attorney General’s Office, dated April 1, 2008. The letter references joint
field inspections (the City of Yorkville and IEPA) concerning Hamman Farms.
(Exhibit E, Bates 1472-1473);

e News article published in Beacon News, dated April 1, 2008, reporting that TEPA
agreed to pursue a cooperative relationship with the County and Yorkville as it
related to Hamman Farms (Exhibit E, Bates 133-34); and

e TEPA Open Dump Checklist drafted by Gino Bruni and Mark Retzlaff, IEPA, dated
October 17, 2007. The State’s Notice of Violation was based upon this checklist; the
City also relied on this checklist in alleging open dumping and landscape waste

violations. (Exhibit D, Bates 2196-2203; see also Exhibit B at 9 13, illustrating the
City’s reliance on the Qctober 17, 2007 IEPA inspection).

Each of these documents establishes privity between the State and the City in bringing their
respective enforcement actions, and illustrates their unity of interest with respect to the
allegations against Hamman Farms. The City verified that the documents were responsive to
Hamman Farms® production requests, and that their response was complete, (See Exhibit D).

Thus, privity between the State and the City does exist. Therefore, the doctrine of res judicata

' The Bates numbers identified herein were marked for purposes of discovery. Therefore, reference to such numbers
in this Memorandum is for case of identification within Exhibit E,
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applies, the City should be barred from pursuing action against Hamman Farms, and summary
judgment should be entered in favor of Hamman Farms.”
B. Permitting suit by the City of Yorkville against Hamman Farms after resolution of

the State’s complaint is contrary to the iatent of the Illinois Environmental
Protection Act.

The Illinois Environmental Protection Act sets forth a two-tiered enforcement action
structure — (1) State enforcement proceedings, in which the Agency refers violators to the Illinois
Attorney General or State’s Attomeys, who then file a complaint against the alleged violator
(415 ILCS 5/31(c)), and (2) citizen’s enforcement proceedings, pursuant to which any person,
group, association or corporation can file a complaint with the Board (415 ILCS 5/31(d)). With
respect to a citizen’s suit filed with the Board, the Board will pursue such allegations unless it
determines that such complaint is duplicative or frivolous. 415 ILCS 5/31(d)(1). A complaint
need not be similar fo another action brought before the Board in order to be rendered
“duplicative.” See The Citizen’s Guide to the lllinois Pollution Control Board — Enforcement

Actions, www.ipcb.state.il.us. Rather, “[a] complaint is duplicative if it is already being heard by

the Board or in another forum.” (emphasis added). 7d.

Thus, while there are two avenues to seek enforcement against an alleged violator of the
Act, the Act specifically carves out an exception with respect to citizen’s suits alleging violations
of the Act which have been or currently are pending in another forum. The Board has stated that
the reason for the prohibition of duplicative complaints is the apprehension that private citizens'
complaints “might flood the Board with too many cases raising the same issue and [might]

unduly harass a respondent.” WIPE v. Pollution Control Board, 55 IIl.App.3d 475 (1st Dist.

2 Should summary judgment not be entered in favor of Hamman Farms pursuant to the instant Motion, Hamman
Farms reserves i right to file a subsequent motion for stmmary judgment, as relevant, based upon subsequent
discovery,
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1977) (citing League of Women Voters v. North Shore Sanitary Dist, | 1. P.C.B. Op. 35
(1970)); see also Rocke v. Pollution Control Board, 397 N.E.2d 51 (1st Dist. 1979). *“’Duplicity’
is defined in part as “the quality or state of being double or twofold...the use of two or more
distinct allegations or answers where one is sufficient: pleading double....” Id. In other words,
where the State has taken it upon itself to initiate and resolve an enforcement action under the
Illinois Environmental Protection Act, as in the Kendall County case alleging the same violations
as here, the Act does not conterplate or support a duplicitous cause of action under the citizen’s
suit provisions. See WIPE, 55 Il.App.3d at 479 (*[W]e are persuaded that the above definitions
aptly state the intent of the legislature to empower the Board to dismiss complaints raising
allegations identical or substantially similar to matters previously brought before the Board");
gee also The Citizen's Guide to the Illinois Pollution Control Board — Enforcement Actions,
(clarifying the fact that a complaint is duplicative if it is already being heard by the Board or in
another forum). This is analogous to the common law doctrine of res judicata, previously
discussed herein. It would be illogical for the Act to require that the Board pursue a citizen’s suit
with respect to matters which have already been resolved through another means of enforcement,
i.e., a State enforcement action.

In this case, the City of Yorkville’s Amended Complaint is duplicative (i.e., identical or
substantially similar) of the State’s action. Thus, if the City is permitted to proceed, it will
unduly harass Hamman Farms, who has already resolved all the potential violations of the Act
raised by the State of Illinois. The same matters that are at issue in the City’s Amended
Complaint were referred by the Illinois EPA to the Illinois Attomey General, who filed and
resolved a complaint in State court. Pursvant to the State’s enforcement action, Hatnman Farms

entered into a Consent Order, thereby addressing any potential violations and agreeing to pay a
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civil penalty. Thus, the State has taken appropriate action, and Hamman Farms has addressed
any potential violations of the Act. It is contrary to the intent of the Act to permit a citizen’s
enforcement action in the same matter, with the same underlying facts, when appropriate action
has already been taken by the State of [linois. Thus, judgment should be entered in favor of
Hamman Farms, on the basis that the City’s Amended Complaint is duplicative of the State’s
enforcement proceeding in the Kendall County case,

WHEREFORE, the Respondent, HAMMAN FARMS, respectfully requests that the
Pollution Control Board enter an Order granting summary judgment in its favor as to all counts,
and for such further relief as the Board deems necessary and proper.

Dated:  December 6, 2011 Respectfully submitted,

On behalf of HAMMAN FARMS LLC

/s/ Charles F. Helsten

Charles F. Helsten
One of Its Attorneys

Charles F. Helsten

Michael F. Iasparro
Hinshaw & Culbertson LLP
100 Park Avenue

P.O. Box 1389

Rockford, [L 61105-1389
815-490-4900
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IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT
KENDALL COUNTY, ILLINOIS
PEOPLE OF THE STATE OF ILLINOIS, FILED
ex rel. LISA MADIGAN, Attorney
General of the State of [llinots,

L0 0 prog

Led

‘f:‘ iy N,
Ly, .\i\m |((
PA

VE,

DON HAMMAN FARMS LLC, an Illinois

)

)

)

)

)

Plaintiff, )
) No.  2008-CH-0811

)

)

)

lirnited liability company, )

)

)

Defendant,

FIRST AMENDED COMPLAINT FOR INJUNCTIVE RELIEF AND OTHER CIVIL
PENALTIES

The PEOPLE OF THE STATE OF ILLINOIS, ex rel, LISA MADIGAN, Attorney
General of the State of Illinois, on her own motion and at the request of the [ILLINOIS
ENVIRONMENTAL PROTECTION AGENCY, complains of the Defendant, DON HAMMAN
FARMS LLC, a limited liability company, as follows:

COUNT1I

OPEN DUMPING

1, This Count I is brought on behalf of the People of the State of [llinos, ex rel. Lisa
Madigan, the Attorney General of the State of Tllinois, on her own motion and at the request of
he Illinois Environmental Protection Agency, (“Illinois EPA™), pursuant to Sections 42(d) and

(e) of the Act, 415 1L.CS 5/42(d) and (&) (2006), and is an action to restrain ongoing violations of

the Act and To1 ¢ivil penalties.
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2. The Jllinois EPA is an agency of the State of [llinois created by the Jlinois

General Assembly in Section 4 of the Act, 415 ILCS 5/4 (2006), and charged, inter alia, with the

duty of enforcing the Act.
Op information and belief, the Defendant, DON HAMMAN FARMS LLC

3.
(“Hamman Farms™) at all times relevant 1o the complaint, was and is an Illinois limited Lability
company in good standing. The business address is 6110 State Roote 71, Oswego, Kendall
County, Ilinois.

4, On information and belief, the Defendant, Hamman Farms, is an operator of a
landscape waste land application facility located on 2300 acres of land at 6275 State Route 71,
Oswego, Kendal] County, Illinois (“Site”), The land is primarily used for agticultural burposcs

5. Since at least September 2007, or at a time better known to Defendant, and
continuing to at least the filing of this complaint, Defendant has conducted an op-Tarm landscape
waste application operation af the Site. Defendant receives monetary fees to accept landscape
waste. The landscape waste is then land-applied to the Defendant’s farm acreage.

6. Defendant, as owner and/or operator of the Site, 15 subject fo the Act and the
Rules and Regulations promulgated by the Illinois Pollulion Control Board (“Board™). The
Board’s regulations for solid waste and special waste handling are found in Title 35, Subtitle G,
Chapter 1, Subchapter 1, of the Ilinois Administrative Code (“Board Regulations for Solid Waste
Handling™).

7. From at least September 21, 2007, or al & time better known 1o the Defendant, and
continuing 1o af Jeast the filing of this complaint, Defendant has caused or allowed thousands of

picees of plastic, metal, paper, and miscellaneous debris mixed with the landscape waste to be
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deposted in and around the Site as well as on roads and ditches adjacent (o the farm fields of the

Site.
8. Section 3.3 15 of the Act, 415 ILCS 5/3.315 (2006), provides the following

definiton:

“Person” is any individual, partnership, co-partnership, firm,
company, limited liahility company, corporation, association, joint
stock company, trust, estate, political subdivision, siale apency, or
any other legal entity, or their legal representative, agent or

Hs8signs.

9. Defendant Hamman Farms is a “person” as that term is defined in Section 3.315

of the Act, 415 ILCS 5/3.315 (2006).
10, Sections 21(a) and 21 (p)(1) of the Act, 415 ILCS 5/21(a), 21(p)(1)(2006),

provide, in pertinent part, as follows:
Sec. 21, Prohibited acts. No person shall:

(a)  Cause or allow the open dumping of any waste.

¥ L %
(p)  In violation of subdivision (a) of this Section, cause or allow the
open dumping of any waste in a manner which results in any of the
following occurrences at the dump site:

(1) htter;

17, Section 3.535 of the Act, 415 ILCS 5/3.535(2006), provides the {ollowing

definition:

“Waste" means apy garbage, sludge from a waste treatment plant, wates supply
treatment plant. or air pollution control facility or other discarded material,
including solid, hguid, semi-solid, or contained gaseous material resulting {rom
industrial, commercial, mining and agricultural operations, and from community
activitizs, but does not include solid or dissolved material in domestic sewage, or
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12.

definition:

13.

sohd or dissolved matenals in irrigation relurn flows, or coal combustion by-
products as defined in Section 3.135, or industrial discharges which are point
sources subject 1o permits under Section 402 of the Federal Water Pollution
Conirol Act, as now or hereafier amended, or source, special nuclear, or by~
product materials as defined by the Atomic Energy Act of 1954, as amended (68
Stat. 921) or any solid or dissolved material from any facility subject 1o the
Federal Surface Mining Contro) and Reclamation Act of 1977 (P.L. 95-87) or the
rules and regulations thereunder or any law or rule or regulaiion adopted by the

State of MMinois pursuant thereto,

Section 3.445 of the Act, 415 [LCS 5/3.445(2006), provides the Tollowing,

“Samitary landfill" means a facility permitied by the Agency for the disposal of
waste on land meeting the requirements of the Regource Conservation and
Recavery Act, P.L. 94-580, and regulations thereunder, and withoul creating
nuisances or hazards 1o public health or safety, by confining the refuse to the
smallest practical volume and covering it with a layer of earth at the conclusion of
each day's operation, or by such other methoeds and intervals as the Board may

provide by regulation,

Sections 3.185 and 3.305 of the Act, 415 ILCS 5/3.185, 5/3.305 (2006),

respectively, provide the following definitions:

14.

"Disposal” means the discharge, deposit, injection, dumping, spilling, leaking or
placing of any waste or hazardous waste into or on any land or water or into any
well so thet such waste or hazardous waste or any constituent thereof may enter

the environment or be emitted into the air or discharged into any waters, including

ground waters.

“Open dumping" means the consolidation of refuse from one or more sources at a
disposal site that does not fulfill the requirements of a sanitary land{ill,

The thousands of picces of plastic, metal, paper, and miscellanevus debris mixed

with the landscape waste deposited i and around the Site as well as on roadg and ditches

surrounding the Site, are “wasle” a5 that term is defined in Section 3.535 of the Act, 415 1L.CS

5/3.535 (2006),
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15, The deposition of the landscape waste mixed with plastic, metal, paper, and
miscellancous debris on the Site constitutes “open dumping” as that term 12 defined in Seclion
3.30% of the Act, 415 ILCS 5/3.305(2006).

16, Defendant’s Site is a “disposal” gile as that teym 15 defined in Section 3,185 of the
Act, 415 ILCS 5/3.185 (2006) because of the landscape waste and plastic, metal, paper, and
miscellaneous debrig placed there,

17.  Defendant’s Site is not a “sanitary landfill” as that term 1s defined in Section
3,445 of the Act, 415 1LCS 5/3.445 (2006) and does not have a permit as one.

18.  From on or about September 21, 2007, or at a time better known to the
Defendent, and continuing at least until the filing of this complaint, Defendant has caused or
allowed landscape waste, plastic, metal, paper, and miscellaneous debris to be openly dumped on
their Site, without being a psrmitted Jandfil! in violation of Section 21(a) of the Act, 415 ILCS
5/21(a)(2006).

19, From on or about September 21, 2007, or at a time better known to the
Defendant, and continuing at least unti] the filing of this complaint, Defendant has caused or
allowed landscape waste end debris 10 be openly dumped on their Site, mixed together in s
manner creating litter in violation of Section 21(p)(1) of the Act, 415 TLCS 5/21(p)(1 X2006).

20, Plainuffis without an adequate remedy af law. Plaintiff will be irreparably injured
and violations of pertinent environmental statutes will continue unless this Court grants equitable
relielin the form of permanent injunctive relief.

WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, respectfully requests
that this Court enter & preliminary and, afier & trial. permanent Injunction and an Order in favor

of Plainuff and against the Defendant DON HAMMAN FARMS, LLC on this Count I:

—
-
A
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1. Finding that the Defendant has violated Sectons 21 (a) and 27(p)(1) of the Act,

415 ILCS 21(8), 21 (p)(1)(2006);

2. Enjoining the Defendant from any further violaiions of Sections 21(a) and 21(p)(1)

of the Act. 415 ILCS 21{a), 21(p)(1)(2006);

3. Ordering Defendani 1o take the appropriate corrective actions thal will resall in

the abatement of the violations alleged herein;

4. Assessing & civil penalty of $50,000.00 against the Defendant for each and every

violation of the Act and pertinent regulations and an additional §10,000.00 for each day during

which the viplation continues;

5. Ordering that all costs of this action, including expert witness, consultant and attorney

fees, be taxed against the Defendant; and
6. For such other relief as this Court may deem appropriate and just,
COUNT I

CONDUCTING A WASTE STORAGE OPERATION WITHOUT A DEVELOPMENT

PERMIT

1-16. Plaintiff realleges and incorporates by reference herein paragraphs 1 through 9 and

11 through 17 of Count I, as paragraphs 1 through 16 of this Count 11.

17. Sections 21(d) and 21(e) of the Act, 415 ILCS 5/21(d), 5/21(e)(2006). provide, mn

pertinent part, as follows:
No person shall:
o * #
d) Conduct any waste-storage, waste-treatment, or waste-disposal
operation”

(1) without & parmit granted by the Agency...
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(2) in violation of any regulations or standards
adopted by the Board under this Act; ...

* #* L

&) Dispose, treal, store or abandon any waste, oy transport any wasle
nto this State for disposal, treatnient, storage or abandonment,
excopt at a site or {acility which meets the requirements of this Act
and of regulations and standards thereunder.

18,  Section 807.201 of the Board Solid Waste and Special Waste Hauling
Regulations, 35 11, Adm. Code 807.201, states, in relevant part, as follows:

Development Permits

...no person shall cause or allow the development of any new solid waste
management site or cause or allow the modification of an existing solid waste
management site without a Development Permit 1ssued by the Agency.

19.  From some time before September 17, 2007, or at a time better known to
Defendant, and continuing at least until the filing of thes complaint, Defendant has conducted a
waste-storage operation,

20.  From some time before September 17, 2007, or at & time better known 1o
Defendant, and continuing at least until the filing of this complaint, Defendant hus caused or
allowed the development of a solid wasle disposal site, and/or modified its waste-storage
operation without obtaining a Development Permit for said operation,

21. From some time before September 17, 2007, or al a ume betier known to

Defendant, and continuing at least until the filing of this complaint, Defendant has disposed of

waste al 4 site or Tacility which has not met the requirements of this Act or of the regulations and

stanclards thereunder.
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22, By failing 1o oblain a Development Permit Tor a wasle storage operation,
Defendant has violated Scetion 807.201 of the Board Solid Waste and Special Waste Hauling
Regulations, 35 [Il. Adm. Code 807.201and, therefore, violated Sections 21(d)(1),(d)(2), and
21(e) of the Act, 415 ILCS 5/21(d)(1), (d)(2), and (€)(2006),

23.  Plaintiff is without an adequate remedy at law. Plaintff will be irreparably injured
and violations of pertinent environmental statutes will continue unless this Court grants equilable
relief 1n the form of permanent injunclive relief.

WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, respectfully requests
that this Courl enter a preliminary and, after a irial, permanent injunction and an Order in favor
of Plaintiff and against the Defendant, DON HAMMAN FARMS, LLC on this Count 1I:

1 Finding that the Defendant has violated 21(d)(1),(d)(2), and 21(e) of the Act, 415
ILCS 5721(d)(1), (d)(2), and (£)(2006), and Section 807.201 of the Board Solid Waste and
Special Waste Hauling Regulations, 35 Ill. Adm. Code 807.201;

2. Enjoining the Defendant from any further violations of 21(d)(1), (d)(2), and 21(e}
ofthe Act, 415 ILCS 5/21(d)(1), (d)(2), and (e)(2006), and Section 807.201 of the Board Solid
Waste and Special Waste Hauling Regulations, 35 11l Adm. Code 807.201, §07.202(b);

3, Ordering Defendant to take the appropriate corrective actions that will yesull in
the abatement of the violations ulleged herein;

4. Assessing a civil penalty of $50,000.00 againg the Defendant {or each and every
violation of the Act and pertinent regulations and an additiona) $10,000.00 for each duy during
which the violation continues;

5, Ordering that al) costs of this action. including expert witness, consultant and

attorney fees, be taxed against the Defendant; and

8
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0. For such other relief as this Court may deern appropriate and just,
COUNT I

CONDUCTING A WASTE STORAGE OPERATION WITHOUT AN OPERATING

PERMIT
1-18. Plaintiff realleges and incorporates by reference heremn paragraphs tthrough 9 and
11 through 17 of Count 1, and paragraphs 17 and 19 of Count I as paragraphs 1 through 18 of

this Count I1I,
19.  Section 807.202(b) of the Board Solid Waste and Special Waste Hauling

Regulations, 35 Ill. Adm. Code 807.202(b) stetes, in relevant part, as follows:

Operating Permits

b) Existing Solid Waste Management Sites.
1) ...no person shall cause or allow the use or operation of any existing

solid waste management site without an Operating Permit issued by the
Agency not later than one year afier the effective date of these

Regulations.

20.  From some time before September 17, 2007, or at a time better known to
Defendant, and continuing at least unti) the filing of this complaint, Defendant has caused or
allowed the use or operation of its waste-storage operation without obtaining an Operating
Permit for said operation.

21, Trom some time before September 17, 2007, or at a tune better known to
Defendant. and continuing at Jeast until the fitmg of this complaint. Defendant has stored waste
at a site or facility which has not met the requirgments of this Act or of the regulations and

standards thereunder.
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22, By failing to oblain an Operating Permit for a waste slorage operation, Defendant

has violated Sections 807.201 and 807.202(b) of the Board Solid Waste and Special Waste
Hauling Repulations, 35 11l Adm. Code 807.201, 807.202(b), and, therefore, violated Sections
21(d)(D),(d)(2), and 21(c) of the Act, 415 ILCS 5/21(d)y(1), (d)(2), and (e)(20006).

23, Plaintfl'is withowt an adequate remedy at law. Plaintiff will be irreparably injured
and violalions of pertinent environmenta) statutes wil) continue unless this Court grants equitable
relief in the form of permanent injunctive relief,

WHEREFORE, Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, respectfully requests
that this Court enler a preliminary and, after a trial, permanent injunction and an Order in favor
of Plaintiff and against the Defendant, DON HAMMAN FARMS, LLC on this Count II:

I Finding that the Defendant has violated 21(d)(1),(d)(2), and 21(e) of the Act, 415
ILCS 5/21(d)1), (d)(2), and (e)(2006), and Section 807.202(b) of the Board Solid Waste and
Special Waste Hauling Regulations, 35 Ill. Adm. Code 807.202(b};

2. Enjoining the Defendant from any further violations of 21(d)(1%, (d)(2), and 21(e)
of the Act, 415 ILCS 5/21(d)(1), (d)(2), and ()(2006), and Section 807.202(b) of the Board
Solid Waste and Special Waste Hauling Regulations, 35 1ll. Adm, Code 807.201;

3. Ordering Defendant to take the appropriate corrective actions that will result in
the abatement of the violalions alleged herein;

) Assessing a civil penalty of $50,000.00 againgt the Defendant {or each and every
violation of the Act and pertinent regulations and an addibonal $10,000.00 for cach day during
which the violation continues;

5. Ordering that al) costs of this action. including expert witnese, consultant and
attorney {ees, be taxed apainst tlie Defendant; and

NG
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6. For such other relief as this Court may deem appropriate and just.
COUNT IV

FAILURE TO MEET THE APPLICATION AT AGRONOMIC RATES
EXEMPTION

1. This count 18 brought on behalf of the PEOPLE OF THE STATE OF ILLINOIS, by
LISA MADIGAN, Attorney General of the State of Tllinols, on her own motion, pursuant 1o
Section 42(d) and (¢) of the Environmental Prolection Act, 415 ILCS 5/42(d) and (e) (2000)
(“Act™),
2. The Attomey General is the chief legal officer of the State of Illinois having the
powers and duties prescribed by law. ILL. CONST, Article V, Section 15 (1970).
3-16. Plaintiff realleges and incorporates by reference herein paragraphs 2 through 9
and 11 through 17 of Count I, as paragraphs 3 through 16 of this Count IV,
17.  Section 21(q)(2) of the Act, 415 ILCS 5/21(q)(2)(2006), provades, in relevant
part, as follows;

Sec. 21. Prohibited acts. No person shall:

4 * "

(q) Conduct a landscape waste composling operation without an Agency
ermit, provided, however, that no permit shall be required {or any person:

* ¥ *

(2)  applying landscape waste or composted landscape waste at
agronomic rates; or

* * ¥

18, Section 830.102 of the Board Regulations for Solid Waste Handling, 35 of 11,

Adm. Code §30.102, provides the following defmition:

11
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"Agronomic Rates" means the application of not more than 20 tons per acre per

year, except that the Agency may allow a higher rate for mdividual sites where

the owner or operator hag demonstrated 1o the Agency that the site's soi)

characteristics or erop needs require a higher rate. (Section 21(q) of the Act.)
19, Section 3.270 of the Act, 415 ILCS 5/3.270 (2000), provides the followinp

definition:

"Landscape waste" means all accumulations of grags or shrubbery cutlings,

leaves, tree imbs and other materials accumulated as the result of the care of
lawns, shrubbery, vines and trees.

20.  On September 21, 2007, inspectors from the Illinois EPA Bureau of Land

observed landscape wasle on the Sile that had been applied at a rate of more than 20 tons per

ACIe per year.

21.  On October 17, 2007, inspectors from the Illinots EPA observed landscape waste
on the Site that had been applied at & rate of more than 20 tons per acre par year.

22. On at least September 21, 2007, October 17, 2007, and at times better known to
the Defendant, Defendant had not met the exemnption from a permit requirement contained in
Section 21(g)(2) of the Act, 415 ILCS 5/21(¢)(2)(2006), and, thus, is reguired 1o have a permit
for the operation of its landscaping waste application operation. Defendant did not have a permit
or permission for said operation, and was not given permission by the Jllinois FPA 10 apply a
higher rate of landscape waste per acre per year unti] May 1, 2008.

23, By applying landscape waste al a rate of more than 20 {ons of landscape wastie per
acre, per vear, without {irst obtaining a permit from the Ilhnois EPA, Defendant has violated

Rection 21(g)(2) of the Act, 415 ILCS 5/210¢)(2)(2006).
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WHEREFORE, Plainiiff, PEOPLE OF THE STATE OF ILLINQIS, respectiully requests

that this Count enter Judgment in favor of Plainuff and against the Defendant, DON HAMMAN

FARMS, LLC, on this Count IIL
I Finding that the Defendant has violated Section 21(q)(2) of the Act, 415 [LCS

5/21(9)(2)(2006);

2. Enjoining the Defendant from uny further violations of Section 21(¢g)(2) of the

Act, 415 ILCS 5/21(q)(2)(2006);
3. Assessing a civil penalty 61 $50,000.00 against the Defendant for each and every

violation of the Act and an additional $10,000.00 for each day during which the violation

continues;

4, Ordering that all costs of this action, including expert withess, consultant and

attorney fees, be taxed against the Defendant; and
5. For such other relief as this Courl may deem appropriate and just.

PEOPLE OF THE STATE OF ILLINOIS,
ex rel. LISA MADIGAN,
Attorney Genera) of the State of [llinois

MATTHEW J, DUNN, Chief
Environmental Enforcement/

Asbestos ngatlon Dmsmn
BY: M GGC,/”‘"‘

ROSEMARIE CAZEAU, cm
Envionmental Bureaw
Assistant Attorney General

(F COUNSEL:

PAULA BECEKER WHEELER
VANESSA CORDONNIER
Assistant Attorneys General
Environmental Bureau

69 W. Waghington, Suite 1 800
Chicago, IL 60602
(312)814-1571
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MAY 11 2008

IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT
KENDALL COUNTY, ILLINQIS

PEOPLE OF THE STATE OF ILLINOIS, )
ex rel. LISA MADIGAN, Atlorney )
General of the State of Hlinois, )
)
)
Plaimtiff] )
) No.  08-CH-081]
Vg, )
)
DON HAMMAN FARMS, LLC, an Iliinois )
limited liability company, )
)
Defendant. )
NOTICE OF FILING
TO: Charles Helsten George Mueller
Hinshaw & Culbertson LLP George Mueller, P.C.
100 Park Avenue 609 Etna Rd
P.O. Box 1389 Ottawa, [L 61350-1071

Rockford, Ilinois 61105-1389

Please take notice that on May 5, 2009, 1 filed with the Clerk of the Circuit Court of
Kendall County, Illinois, PLAINTIFF’S FIRST AMENDED COMPLAINT, a true and

cortect copy of which 15 hereby served upon you,

PEOPLE OF THE STATE OF ILLINOIS ex
rel, LISA MADIGAN, Atlorney General of
State of Illinots,

VANESSA M. CORDONNIER
Assistant Atlorney General
Environmental Bureau

69 W, Washington Street, 18" Ploor
Chicago, Ithnois 60602

(312) 814-0608%
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CERTIFICATE OF SERVICE
I, YANESSA M. CORDONNIER, an Assigtant Atlorney General, certify that 1
served the foregoing Notice of Filing, Plainufi™s First Amended Complaint, on the below
listed individual(s), by posting same in & postage prepaid envelope by {18t ¢lass mail and
depositing same with the United States Postal Service located at 100 West Randolph
Strect, Chicago, Iinols at or before the hour of $:00 pam. on May 5, 2009 and by sending

the same via elecironic mail.

\/va-\ Cv‘t?t———-‘

SERVICE LIST

Charles Helsten

Hinshaw & Culbertson LLP
100 Park Avenue

P.O. Box 1389

Rockford, Illinois 61105-1389

George Mueller, P.C.
609 Etna Rd
Ottawa, 1L 613501071
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OFFICE OF THE ATTORNEY GENERAL
STATE OF JLLINOIS

Lisa Madigan
N TORNEY GIENERAIL,

May 7, 2009

The Honorable Timothy J. McCann
Kendall County Courthouse

807 West John Stieet

Yorkville, Illinois 60560

Re:  People of the State of Illingis v, Dor Hamman Farms LLC No. 08-CH-0811

Dear Judge McCann;

Enclosed please find a courtesy copy of the First Amended Complaint, filed by
the State in the above action. Copies of the pleading have been served upon opposing
counse],

Sincerely,

\/Mw CLJ.,._.,-—-—

Vanessa Cordonnier

Assistamt Attorney General

Office of the 1llinois Attorney General
Environmental Bureau

69 W. Washington, 18th Floor
Chicapo, 1L 60602

(312) 814-0608

ce: Sarvice Jist
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BEFORE THE LLINOIS POLLUTION CONTROL BOARD

STATE JF LN
UNITED CITY OF YORKVILLE, A ) Foliutinr Tuniro! Snere
MUNICIPAL CORFORATION, )
Petitioner, )
) PCB No. 08-96
V. ) Enforcement-Land, Air, Water
)
1LLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, and )
BAMMAN FARMS, )
Respondents, )

NOTICE OF FILING

TO: SEE PERSONS ON ATTACHED SERVICE LIST

PLEASE TAKE NOTICE that I have woday filed with the Office of Clerk of the Illinois

Pollution Control Board, an original and nine copies each of AMENDED COMPLAINT,

copies of which are herewith served upon you.

Respectfully submitted,

UNITED CITY OF YORKVILLE,
Petitioner,

/b/ //’// : f,/’

One of its Atlorneys

Dated: May 7, 2009

Thomas G. Gardiner

Michelle M. LaGrotia

OARDINER KOCH & WEISBERG
53 W Jackson Blvd.. Ste. 950
Chicago. 1L 60604

(312)362-0000

Aty 1D 29637

THIS FILING IS SUBMATTED ON RECYCLED PAPER

% EXHIBIT

| B
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD L;-"_.Er:;;;%.g;;|

MAY 5 7 I

o
I

UNITED CITY OF YORKVILLE, A ) Vi
MUNICIPAL CORPORATION, ) STETE OF ILLINOIG
Complainant, ) =ollutinn, Sonire. 599}'
) PCB No. 08-96
V. )
) (Enforcement-Land, Air, Water)
HAMMAN FARMS, )
Respondents, )

AMENDED COMPLAINT

NOW COMES the Complainant, UNITED CITY OF YORKVILLF by irs attomeys,
GARDINER KOCH & WEISBERG, pursuant 1o Section 31(d) of the [llinois Environmental
Protection Act (415 ILCS 5/31(d)), and 35 [ll. Admin. Code § 103.200. and for its Amended
Complaint against HAMMAN FARMSE, stales as follows:

GENERAL ALLEGATIONS

]. Complainant. UNITED CITY OF YORKVILLE, (hereinafter referred to as
“Yorkville”) is an Illinojs municipal corporation in Kendall County, lllinois,
2 At all times relevant, HAMMAN FARMS (hereinafter referred 1o as

"HAMMAN?") is a farm, located on approximately twenty-two hundred acres of land in Kendall

County.
3. On this land, HAMMAN prows crops of soybeans, wheat and com.
4 Swarting in or around 1993. HAMMAN registered with the 1llinois Environmental

Protection Agency (CAgency™) as an On-Site Compost Landscape Waste Compost Facility
(bereinafler referred 10 as “Compost Facility™) pursnant 1o section 21(g)(3) of the Hlinois

Env ironimental Protection Act (hercinafier referred (o as “Act”).
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13.  On October 17, 2007. Agency inspectors, Gino Bruni and Mark Reizlaff.

conducted an inspection of HAMMAN.  During the inspection, the inspectors observed the

following:

a.

C.

The application rate was two and one half inches 10 three inches thick using a
ruler;
Numerous {lies were at the field where landscape waste had been applicd: and

General refuse was in the Jandscape waste.

14. On November 15, 2007, the Agency issued HAMMAN a violation notice. The

notice cited the following violations:

a.

Section 21(a) of the Act: HAMMAN openly dumped landscape waste and
general refuse, HAMMAN did not apply landscape waste at agronomic¢ rates.
Section 21{(d) of the Act: HAMMAN openly dumped landscape waste and
general refuse. HAMMAN did not apply landscape waste at agronomic rates.
HAMMAN conducted the aforementioned aciivities without a pennit issued
by the Agency.

Section 21(p) of the Act: HAMMAN openly dumiped litter, and litler was
commingled with the landscape waste.

35 1. Admin. Code §807.201: HAMMAN openly dumped landscape waste
and general refuse. HAMMAN did not apply landscape waste at agronomic
rates. HAMMAN conducted the aforementioned activities without &
developmental permit granted by the Agency.

353 11, Admin. Code §807.202: HAMMAN openly dumped landscape waste

and peneral refuse. HAMMAN did not apply landscape waste at agronomic
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b. HAMMAN failed 1w calculate on a daily basis the percentage of non-
Jandscape waste.

18. On April 10. 2008, HAMMAN filed a request for permission to apply landscape
waste at rates preater than the agronomic rate of twenty (20) tons per acre per year. HAMMAN
included with its application the following documents: (1} Land Application Plan; (2) USDA
Soil Conservation Service Soil Survey; (3) Chemical Analysis of Soil’‘Compost; (4) Calculations
reparding Nitrogen Demand and Expected Nitrogen and Potassium Loading: and (5) Opininr of
Dr. Razvi.

19.  The Chemical Analysis of Soil/Compost included four (4) soil samples and one
(1) sample of leaves with mixed forage. Midwest Laboratories, who performed the fests,
received the four soil samples conducted the analyses on December 7, 2007. Midwest
Laboratories’ report did not identify the location from where the samples were taken. Midwest
Laboratones, Inc. received the sample of leaves with mixed forage on December 5, 2007.

20.  The Illinois Agronomy Handbook recommends using a sampling of one
cormposite from each two and one hc-df (2 4) mcre areas when conducting soil test analysis. Mr.
Gary Cima, an expert in landscape waste eapplication and former Agency investigator.
recornmends using a sampling of two tests from each one acre area.

21, OnApnl 16, 2008, HAMMAN filed a supplemenial application.

22 On May 1, 2008, the Agency approved HAMMAN’s request 1o rawse the
agronomic rate.

COUNT 1
OFEN DUMPING VIOLATIONS

23, Section 21 of the Act, 415 JLCS 5/21(2008), provides in pertinent part as follows:

“No person shall:



27.

30.

32,

LI
('S 4

)

4,
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Section 3.305 of the Act. 415 1LCS 5/3.3058 (2008). provides:

**Open dumping’ means the consolidation of refuse from one or
more sources at a disposal site that does not fulfill the requirements
of a sanitary landfill.”

Section 3.385 of the Act. 415 ILCS 5/3.385 (2008). provides:
“*Refuse’ means waste.”

Section 3.445 of the Aci. 413 ILCS 5/3.445 (2008), provides:
“Samitary landfill” mearns a facility permined by the Agency for
the dispesal of waste on land meeting the requiremems of the
Resowrce Conservation and Recovery Act, P.L. 94-580. and
regulations thereunder, and without creating nuisances or hazards
to public health or safety, by confining the refuse to the smallest
practical volume and covering it with a layer of earth at the

conclusion of each day’s operation, or by such other methods and
intervals as the Board may provide by regulation.”

Section 3.470 of the Act, 415 TLCS 5/3.470 (2008), provides:
“*Solid waste’ means waste.”
Section 3.480 of the Act, 415 ILCS 5/3.480 (2008), provides:

“*Storage’ means the containment of waste, either on a temporary
basis or for a period of years, in such a manner as not to constitute
disposal.”

Section 3.535 of the Act, 415 ILCS 5/3.535 (2008), provides in periinent part.
“*Waste” means any garbage...or other discarded material,

including solid, liguid, semi-solid or comained gaseous materia)

resulting from industrial, commercial, mining and agricultural
operations. ahd from community activities,..”

Section 3.540 of the Act, 415 ILCS 5/3.540 (2008). provides:

- Waste disposal site’ is a site on which solid waste is disposed.”

On Oclober 23, 2007 the Apency inspected HAMMAN and found refuse mixed in

with the landscape waste.
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A

N

Autherizing a hearing in this matter at which time the Respondent will be
required 1o answer the allepations herein:

Finding that the Respondent has violated the Act and regulations as
alleped herein;

Ordering the Respondent to cease and desist from any further violations of
the Act and associated regulations:

Oirdering the Respondent 10 pay a civil penalty of $30.000 for each such
violation, pursuam to Section 42(2) of the lllinois Environmental
Protection Act, 415 IL.CS 5/42(a),

Ordering the Respondent 1o pay an additional civil penalty of §10,000 for
each day during which each such vieolation continued, pursuamt to Section
42(a) of the [llinois Environmental Protection Act, 415 ILCS 5/42(a), and
Granting such other relief as the Board may deem appropriate.

COUNT 11
LANDSCAPE WASTE VIOLATIONS

Section 2] of the Act, 415 ILCS 5/21(2008), provides in pertinent part as follows:

“No person shall:...

(@) Condust a landscape waste composting oOperation
without an Agency permit, provided, however, that no
permit shall be required for any person:...

(2) applving landscape waste or composied
landscape waste at agronomic rales; or

(3) operaling a landscape waste composting {acility
on a farm, if the facility meets all of the following
criteria:

(A) the composting facility is operated by
the farmer on property on  which the
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45, Section 830.102 of the 1linois Administrative Code Title 35, ILL. ApmiN. CODE
TIT. 35, §830.102, provides in pertinent part:

“Excepl as Slated in this Section, the definition of each word or
term used in this Part, 35 1Il. Adm. Code 831 and 35 Ill. Adm.
Code 832 shall be the same as that applied 10 the same word or
term in the Environmental Protection Act...

‘Agronomic Rates” means the apphication of not more thar
20 tons per acre per year, except that the Agency may aljow
a higher rate for individual sites where the owner or
operator has demonstrated 10 the Agency that the site's soil
characteristice or crop needs require s higher rate. (Secton
21(q) of the Act.)...

‘Compost’ means the humus-iike product of the process of
composting waste, which may be used as a soil conditioner.
(Section 3.70 of the Act.)

'Composting’ means the biclogical weatment process by
which microorganisms decompose the organic fraction of
the waste, producing compost. (Section 3.70 of the Act)
Land application is not composting....

‘Land application’ means the spreading of waste, at an
agronomic rawe, as 8 so0il amendment to improve soil
structure and crop productivity....

‘Landscape  waste compost facility’ means an entire
landscape waste composting operation, with the exception
of a garden compost operation, ...
‘On-farm  landscape waste compost facility” means a
landscape compost facility which satisfies all of the criteria
se1 forth ip Section 830.106. ™
46. Section §32.109 of the Whimois Administrauve Code Title 35, 1ILL. ADMIN. CODE
TIT. 35, §832.109. provides:
“The issuance and possession of @ permit shall not constitute a

defense 10 a violation of the Act or any Board regulations, except
for the development and operation of a facility withowt a permit,”

71
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WHEREFORE, Complainant, UNITED CITY OF YORKVILLE. respectfully requests

that the Board enter an order against the Respondent,

Al

Authorizing a hearing in this matter at which time the Respondent will be
required 10 answer the allegations herein;

Finding that the Respondent has violated the Act and regulations as
ufleged herein:

Ordering the Respondent 1o cease and desist from any further violayons of
the Act and assoctated regulations;

Ordering the Respondém o pay a civil penalty of $50,000 for each such
violation, pursuant to Section 42(a) of the Ilhnois Environmenial
Protection Act, 415 1LCS 5/42(a);,

Ordering the Respondent to pay an additional civil penalty of $10,000 for
each day during which each such violation continued, pursuant to Section
42(z) of the linois Environmental Protection Act, 415 ILCS 5/42(a); and
Granting such other relief as the Board may deem appropriate.

COUNT IlI
AIR POLLUTION VIOLATIONS

54. Section @ of the Act, 415 ILCS 5/9 (2008) provides in pertinent part:

“No person shall:

(a) Cause or threaten or allow the discharpe or emission of
any conlaminant into the environment in any Stale so as 10
cause or tend 1o cause air pollution in [llinois. either alone
or in combination with contaminants {rom other sources, or
50 @5 to violate regulations or standards adopied by the
Board under this Act...”

55. Section 3.115 of the Act, 415 TL.CS 53,112 (2008). provides
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odor so offensive that she called emergency services because she thought the odor resulted from

an accident. Althouph police officers came out 10 investigale the odor, Ms, Gilbert did not learn

the source of the smell untl several weeks later.

a From 1994 unti) 2006, Ms. Gilbert noticed the odor a several 1imes per month
from May unti} Ociober.

b. As a result of the odor, Ms, Gilbert began 10 use air conditioning instead of
Jeaving the windows of her home open.

c. In May 2008, Ms. Gilbert noted the odor on at least three occasions. Ms.
Gilbert noted the odor again on at least four occasions in June 2008 (on or
about, June 18th, 19th, 20th, and 30th) and once in July 2008 (on or about,
July 319,

d. Ou those occasions, Ms. Gilbert Iinformed the Illinois Environmental
Protection Agency.

61.  Diane Pobol, a former Yorkville resident, resided on property surrounded by

Hamman Farms from early 2006 until fall of 2008.

a.

Ms. Pobol noticed the odor for the first time in spring 2006. When Ms. Pobol

first noticed the odor, she thought that there was a problem with the septic

~unk on ber property. Ms. Pobol later leamned that that the odor came from

Hamman Farms.
Ms. Pobol’s home did not have air conditioning, and she was forced 1o leave
windows open despite the smell.  As a result of the odor, Ms. Pobol's eyes

were often irritaled and continually teared.

15
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a. The Smiths notice the odor on a daily basis from April to November:
however, they note that the odor can be particularly bad when the wind directs
the odor toward their home.

b. The Smiths describe the odor as a sour smell that is worse than typical farm
smells,

¢. The Smiths held family reunions on their property annually over the jast three
vears. Each vear, approximately twe thirds of their suests left early due 10 the
odor.

d. The Smiths find that they are unable to enjoy ouldoor activities on their
property and are unable to leave their windows open when they otherwise
would.

64.  Lurry Alex, who has resided at 2108 Bernadette Lane, Yorkville, 1llinois for the
last two years, has noticed the odor since moving into his home.

a. Mr. Alex finds the intensity of the odor is dependent upon the wind direction.

b. Mr. Alex finds the odor panticularly strong about two to three times per month
during the months of April through November.

c. The odor has negatively affected Mr. Alex's outdoor activities.

65. William Fowler, who has resided at 8577 W Highpoint Road, Yorkville, lhnois
since 1998, has poticed the odor every summer since moving into his home.

a. Mr. Fowler finds the odor present from April to October or November.

b. Mr. Fowler finds the odor 10 have a fowl, moldy grass smell that 1s not 1ypical
of farms.

¢ Mr, Fowler is unable 10 enjoy ouldoor activities on his property.
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WATER POLLUTION VIOLATIONS

68 Section 12 of the Ac, 415 ILCS 5/12 (2008), provides in pertinent part:
“No person shall:

(a) Cause or threaten or allow the discharge of any
contaminants into the epvironment in any Sl so as 1o
cause or tend to causce water pollution in Ilinois. either
alor:e or in combinatun with marner from other sources, or
50 as to Violate regulatons or standards adopted by the
Pollution Contro! Board under this Act,..

(d) Deposit any contaminants upon the land in such place
and marnner so as 1o create a water pollution hazard.™

65, Section 3.165 of the Act, 415 1L.CS 5/3.165 (2008), provides:

**Contarminant’ is any solid, liquid, or gaseous matter, any odor, or
any form of energy, from whatever source.”

70. Section 3.545 of the Act, 415 ILCS 5/3.545 (2008). provides:

“‘Water pollution’ 1s such alteration of the physical, thermal,
chemical, bioJogical or radioactive properties of any waters of the
State, or such discharge of any contaminant into any waters of the
State, as will or is likely to create a nuisance or render such waters
harmful or detrimental or injurious to public health, safety or
welfare, or 10 domestic, commercial, industrial, agricultural,
recreational, or other legitimate uses, or 1o livesiock, wild animals,
birds, fish, or other aguatic life.”

71, Section 3.550 of the Act. 415 ILCS 5/3.550 (2008). provides:
““Waters” means all accumulations of water, surface and
anderground, natural, and artificial, public and privale, or parts
thereof. which are wholly or partially within, flow through, or
border upon this State.”

72 Under Section 3.165 of the Act. the landscape waste that HAMMAN s applying

is a contarmninant.

16
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E. Ordering the Respondent 1o pay an additional civil penalty of $10.000 for
each day during which each such violation continued, pursuant to Section
42(a) of the Illinois Environmental Protection Act, 415 [LCS 5/42(a); and

F. Granting such other relief as the Board may deem appropriate.

Respectfully submitied,

UNITED CITY OF YORKVILLE,
Complainant,

‘o

One of its Atlorneys

4 . PR S
By:_/ Lioufe H 5 %

Daled: May 7, 2009

Thomas G. Gardiner
Kenneth M. Battle

Michelle M. LaGrotta
Gardiner Koch & Weisberg
53 W Jackson Blvd., Ste. 950
Chicago, 1L 60604

(312) 362-0000

| 8]
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IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL B REMFpr),
KENDALL COUNTY, ILLINOIS COURT
MAR 1 0 29y

C’RCL%:T g/LE%%R(ﬂAJXE;’GG
GO,

PEOPLE OF THE STATE OF ILLINOIS,
ex rel. LISA MADIGAN, Attorney
General of the State of lllinois,

Vi,

DON-HAMMAN FARMS LLC, an-Illinois

)
)
)
)
)
Plaintiff, )
) No.  2008-CH-081 1
)
)
)
limited liability company, )
)
)

Defendant,
CONSENT ORDER

Plajmtiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA MADIGAN. Atlomey
General of the State of [llinois, the lllinois Envirommental Protection Agency (“Tlinois EPA™),
and Defendant, DON HAMMAN FARMS LLC, (“Parties to the Consent Order”™) have apreed 1o
the making of this Consent Order and submit it to this Court for approval.

L. INTRODUCTION
This stipulation of facts is made and agreed upon for purposes of setlement only and as 4
factual basis for the Court's entry of the Consent Order and 1ssuance of any inj metiv'e relief’
None of the facts stipulaled herein shall be introduced into evidence in any other proceeding
regarding the violations of the Illinols Environmental Protection Act (“Act™). 415 11.CS 5/1 ¢/
seq. (2008), and the Illinois Pollution Control Board (*Board™) Regullmions, alleged in the
Complaint excepl as otherwise provided berein. It is the intent of the parties o this Consent
Order that it be & final judgment on the merits of this matler.
B
§ EXHIBIT

E_C
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A. Parties

1. On May 5, 2009, a First Amended Complaint was filed on behall of the Peaple of

the State of Illinois by Lisa Madigan, Attorncy General of the State of [llinois, on her own
motion and upon the request of the Tilinois EPA, pursuant to Seclion 42(d) and (e) ol the Act,
415 JLCS 5/42(d) and (e) (2008), against the Defendant.

2, The Illinois EPA is an administrative ageney of the State of lllinois, crealed
-purspent to Section 4 of the Act, 415 ILCS $/4 (2008).

3 At all times relevant to the Complaint, Defendant Don Hamman Farms, LLC
(“Hamman Farms”) wag and is an Ilinois limited liability company that is authorized 1o transact

business iy the State of Mlinois and owned and operated an on-farm Landscape Wasle application
facility at 6275 State Route 71, Oswego, Kendall County, [ilinois (“Facility” or “Site™),

B.  Allegations of Non-Compliance

Plaintiff contends that the Defendant has violated the following provisions of the Act:

Count It QPEN DUMPING in violation of Sections 21(a) and 21(p)(1) of
the Act, 415 TLCS 21(a) and 21(p)(1)(2008).

Count IV: FAILURE TO MEET THE APPLICATION AT AGRONOMIC
RATES EXEMPTION in violation of Section 21(q)(2) of the Acl,
415 ILCS 5/21(q)(2) (2008).
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C. Nun-Admission of Violations

The Defendant represents that 1t has entered into this Consent Order Tor the purpose of
seltiing end compromising disputed claims without having to incur the expense of contesied
litigation, By entering info this Consent Order and complying with its terms, the Defendant does
not affirmalively admii the allegations of violation within the Complaim and relerenced above,
and {his Consent Order shall not be interpreted as including such admission.

II. APPLICABILITY
This Consent Order shall apply to and be binding upon the Parties to the Consent Order. The
Defendant waives as a defenise to any enforcement action taken pursuant (o this Cjoﬁsent Order
the failure of any of its officers, directors, agents, employees or successors é)r assigns (o lake
such action as shall be required to comply with the provisions of this Consent Order.

No change in ownership, corporate status or operator of the facility shall in any way alfer
the responsibilities of the Defendant under this Consent Order. In the event that the Defendant
proposes to sell or transfer any real property or operations subject Lo th‘is Consent Order. the
Defendant shall notify the Plaintiff thirty (30) calendar days prior to the conveyance of Gtfe.
ownership or other interest, including a leasehold interest in the facility oy a portion thereol, The
Defendant shall make s & condition of any such sale or (ransfer, that the purchaser or successor
provide (0 Defendant site access and all cooperation necessary for Defendant to perform to
completion any compliance obligation(s) required by this Consent Order. The Defendanl shall
provide a copy of this Consent Order 1o any such successor in nterest and the Delendant shall
continue 1o be bound by and rernain liable for performance of all obli galibns under this Consen(

Order. 1r appropriate circumstances, however, the Defendant and a proposed purchuser or
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operator of the facility may jointly request, and the Plaintiff, in ils discretion, may consider
modification of this Consent Order to obligate the proposed purchaser or operator to catry out
Fulire requircme'ms of this Conseni Order in place of, or in addition to, the Defendant. This
provision does not relieve the Defendant from compliance with any regulatory requi rcmclm

regarding notice and transfer of applicable facility permits.

TI1. JUDGMENT ORDER
This Conrt has jurisdiction of the subject matter herein and of the Parties to the Consent
Order and, having considered the stipulated facts and being advised in the premises, {inds the

following relief appropuiate:

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED:

A Penalty

The Defendant shall pay a civil penalty of Seven Thousend Five Hundred Dollars
($7,500.00). Payment shall be tendered at time of entry of the Consent Order.

B, Payment Procedures

All payments required by this Consent Order shali be made by certified check or money

order payable to the Illinois EPA for deposit into the Environmental Protection Trust Fund

C‘EPTE™). Defendant’s federal tax identification number shall appear on the Tace of the cerlilied

check or money order.

C. Future Compliance

I The Defendant shall at all imes in the fature apply only "Landscape Waste,” ay

defined by Section 3.270 of the Act, and biodegradeable paper bags used to contain Landscape
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Waste 1o fields at the Site. No non-Jandscape waste shall be applied 1o fields at 1he Site,
2. Immediately upon entry of this Congent Order, the Defendant shall replace its
existing Landscape Waste acceptance protocol with a Landscape Waste intake sysiem Lhat

includes the following requirements:

a. The acceptance of Landscape Waste for land application that contains snly
Landscape Waste maternal.

b.  Theestablishmeni and operation of a load checking program élesigncd 10
detect atlempts by anyone to dispose of non-landscape waste at the Facility, At a minimum. the
load checking brogram shall consist of the following components:

i. Routine Inspeciions
Defendant shall visually inspect every load of material bejore its
acceptance at the Facility to determine the presence ol non-
landscape waste in the load. Defendant shall reject any and all

Joad(s) containing non-landscape waste, or shall remove the non-

\

landscape waste.’

i Randam Inspections
In addition to the inspeetions requived under section 111.C.2.
Defendant shall, on & weekly basis, conduct a thorough visual
nspection of at least one randomly selecied load afler it has been
dcli\-)em'd and deposited at the Facihity. Defendant shall reject any
load containing non-landscape wasle , or shall remove the non-

landscape waste. The Defendant shall also znsure (hal any rejecied
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wasle is removed from the Facility and properly disposed.
c. Documentalion of Inspection Results
Defendant shall document the results of all inspections conducted
pursuani 1o Sections 11.C.2.b, above. The documenlation for each
inspection shall cantain, at a minimum, the following:
The date and time of the inspection, the name of the hauling [irm.
the vehicle identification number or license plate number. and the
sourte of the Landscape Waste;

i, The results of the routine inspection required under section
111.C.2.b.1, whether the load was accepted or rejected, and Tor
rejected loads the reason for the rejection; |

jii. The results of any random inspection required under section
1M.C.2.buji, including, but not limited to, whether (he load was
accepted or rejected, and for rejected loads the reason for the
rejection; and

iv, The name of the mdividual who conducted the inspection
activities,

d. | Rejection of Loady

For all rejected loads the Defendant shall record, the date and time ot the

mspection, the name of the havling Niym, the vehicle identification number

or license plate number, and the source of the non-landscape wasle.
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3. Effective immediately upon entry of this Consent Order, Defendant shal]

implement and begin utilization of the intake system as outlined in Section 11],C.2 above (or the
acceptance of Landscape Waste at its Facility.

4. At all times in the future, Defendant shall, prior 1o applying Landscape Wasie to
fields at the Site, clear all such fields of non-landscape waste and properly dispose of that waste.
Additionally, Defendant shall, within twenty-four (24) hours after application of landscape wasie
to a-field, clear that field of non-landscape waste present-in-the field and properly dispose of such
wasle,

5. Defendant shall at 2l] times, upon discovery that material other than Landscape

Waste has been improperly accepted or deposited at the Facility, within 24 hours remove and

properly dispose of such waste material.

6. Effective immediately, the Defendant shall ensure that all appropriate Facility
personnel are properly informed i the identiﬁcatioln of material that is not Landscape Waste,
Defendant shall maintain at its Facility, records of all training activities conducted pursusnt (0

| this section II1.C.6 and make such records available 1o Illinois EPA upon its request,

7. Defendant shall keep at the Facility the documentation required under Section
I11.C herein for & minimuwm of 3 years, and shall be made available to lllinois EPA upon ily
requesl for inspection and copying,

8 At all times in the futwe, Defendant shall pracess, apply and incorporate the
Landscape Waste the same day it is received on Site, If Defendant is unable 10 process, apply
and incorporate'the Landscape Waste on the date it s received, Defendant shall notify Hlinois

EFA by telephone by close of business thal day, document the reason for the farlure 1o process.
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apply, and/or incorporate the Landscape Waste, document any steps taken by Delendant Lo
remedy the failure, document the duration that Defendant expeets-to be unable o process, apply
and/or incorporale Landscape Waste and submit that documentation to Plaimiff and llinois EPA

by close of business the next business day.

9, If Defendant is unable to process, apply and incorporate the Landscape Waste
within five days after receipt, Defendant shall cease its receipt of Landscape Waste until such
time as s capacity for same-day processing, application and-incorporation is restored. This
condition does not obviate the requirements of [I1.C.11, below.

10, Atall times in the future, Defendant shall process, apply and incorporate the
Landscape Waste in a manner that prevents the generation of nuisance conditions from flies or

odors. Defendant shal} reduce or cease the application of Landscape Waste, as necessary, 10

prevent nuisance conditions.

11, Atall times in the future, Defendant shall minimize slorm waler ru nnl‘f‘}l’rom
fields where Landscape Waste has been applied, Defendant shall not apply Landscapce Waste
within 25 feet of drainage ways. Additionally, Defendent shall maintain buffer strips and ficld
borders and.placc phosphorous containing material beneath the top two inches of the soil surface
al Lhe Site,

12. Nolater than September 30, 201 ib Defendant shall sample and analyze soil on (he
fields at the Sile where Landscape Waste is applied. Soil sha)l be analyzed for. al @ minimum. the
1 oliéwing paramelers; pH, organic matter, phosphorous, polassium, magnesium. calciom and

nivate-nitrogen. Within 30 calendar days of receipt of the results of the soil sampling and
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analysis required herein, Defendant shall submit these results to PlainG{l’s representatives. lisied

in Section H1.E, below.

13, No less than thirty (30) calendar days prior (o the opening of the facility (or

receipt ol Landscape Waste each calenday year comimencing with calendar year 201 1. Defendant

shall provide written notice to all its Landscape Waste suppliers that only Landscape Wasle will

be accepted at the Facility. This written notification shall also be provided (o all new supplicrs olf

- -Landscape Waste within-fourteen (14) calendar days prior-to the-first delivery.

14, The IHinois EPA, its employees and representatives, and the Attorney General.
her employees and representatives, shall have the right of entry into and upon the Defendant's
Tacility wiich is the subject of this Consent Order, at all reasonable times for the purposes ol
conducting inspections and evaluating compliance status. In conducting such inspections. the

[llinois EPA, its employees and representatives, and the Attorney General, her employees and

representatives, may take photographs, samples, and collect information, as they deem necessary.

15, This Consent Order in no way affects the responsibilities of the Defendant 1o

comply with any other federal, state or local aws or regulations, including but not limited wo the

Act and the Board Regulations.

16, . The Defendant shal) cease and desist from future violations of the Act and Board

Regulations that were the subject matter of the Complaint.

D. FORCE MAJEURE

I Force majeure is an event ansing solely beyond the conirol of the Delendant.
which prevents the tiimely performance of any of the requirements ol this Consent Orcler and

shall include, but is not limited to, events such ns floods, fires, lornadoes, other natural disasiers.
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and labor disputes beyond the reasonable control of the Defendant. An increas in cosls
associated with implementing any requirement of this Consent Order shal] not. by itsell” excuse

the Defendant for a failwre to comply with such a requirement.

2. When a force majeure event occurs which causes or may cause a delay in the
performance of any of the requirements of this Consent Order, the Defendant shall orally notity
the Illinois EPA ( Bureau of Land, Field Operations Section, DesPlaines Office al (847) 294-

- 4000) within forty eight (48) hours of*the occurrence. Notwithstanding any oral nolilication
given pursuant Lo the requirement above, written notice shall be given 1o the Plaintiff as soon as
practicable, but no later fhan ten (10) calendar days after the claimed occurrence. This section
shall be of no effect as to the particular event involved if the Defendant fails to comply with
these notice requirements.

3. Within ten (10) calendar days of receipt of any writlen force mejeure notice, the
Plaintiff shall respond in writing regarding the Defendant's claim of a delay or impediment (o
performance. 1f the Plaintifl agrees that the delay or impediment to performance has been or will
be caused by circumstances beyond the contral of the Defendant and thal the Defendant could
not have prevented the delay by the exercise of due diligence, thé partes shall stipulate [0 an
extension of the required deadline(s) for all requirement(s) affected by the delay, by a period
equivalent to the delay actually caused by such circumstances, Such stipulation may be (iled as a
modification to this Consent Ordey.

4, I the Plaintiff does not necept the Defendant’s claim of'a firce myjeure event. the
Defendant must file 8 pelition with the Courl within twenly (20) calendar days ol receipt ol (he

Plaintiffs determination in order to conlest the imposition of stipulated penaltics. The Plainif

10



Electronic Filing - Received, Clerk's Office, 12/06/2011

shall have twenty (20) calendar days 1o file its response 1o said petition. The burden ol proo! of
establishing that a force majeure event prevented the timely performance shall be upon the
Defendant. 1 this Cowrt determines that the delay or impediment 1o performance has been or
will be caused by circumstances solely beyond the control of the Defendant and that the
Defendant could not have prevented the delay by the exercise of due diligence, the Delendant
shall be excused as Lo that event (including any imposition of stipulated penalties). for all
requirements affected by the delay, {or & period of time equivalent-to the delay or such other
periad as may be determined by this Court.

T. Enforcernent and Modification of Consent Order

1. This Consent Order is a binding and enforceable order of this Courl. This Court

shall retain jurisdiction of this matter and sl'llall consider any motion by any party for the purposes
of interpreting and enforcing the terms and conditions of this Consent Order. The Defendan
agrees that notice of any subsequent proceeding to enforce this Consent Order may be made by
mail and waives any requirement of service of process.

2. The Parties to the Consent Order may, by mutual written consent, extend any
compliance dates or modify the terms of this Consent Order without leave ol this Court. A
request for any modification éhﬁl] be made in writing and submilted (o the desiynated
representatives. Any such request shall be made by separate document, and :;hﬂli nol be
submitted within any other reporl or submittal required by this Consent Order. Any such aprecd
modification shall be in writing and signed by authorized representatives ol each parly, for filing

and incorporalion by reference into this Consent Qrder.



F.

Electronic Filing - Received, Clerk's Office, 12/06/201 1

Notice and Submittals

Except for payments, the submittal of any notice, reports or other documents required-

under this Consent Order, shall be delivered to the following designated representatives:

G.

As 1o the Piaintiff

Vanessa Horon

Assistant Atlorney General

Office of the [inois Atlorney General
Environmental Bureau

69 W. Washington, 18" Floor
Chicago, Illinois 60602

FAX: (312) §14-2347

Peter Orinsky
Assistant Counse)
llinois EPA

9511 W. Heurison
Des Plaines, [L 60016
FAX: (217) 294-4083

As to the Defendant

Don Hammen Farms LL.C
Donald J. Hamman

6110 State Route 71
Oswego, IL 60543

Georpe Mueller
609 Etna Road
Ottawa, IL 61350

Release from Liability

In consideration of the Defendant’s payment of a $7,500.00 pepalty, its commitment 1o

cense and desist as contained in Section I11.C.1 6 above, and completion of all activities required

hereunder, the Plaimudl reJenses, waives and discharges the Defendant from any flother liabitity

or penulties for the violations of the Act that were the subject matler of the Complaint herein

12
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The release set forth above does not extend to any matiers other than those expressly specilied in
Plamtif”s First Amended Complaint filed on May 5, 2009. The Pleintiff reserves, and (his
Consen! Order is without prejudice to, atl rights of the State of Illinois against the Delendant

with respect to all other matters, including but not Iimited (o the following:

a. criminal liability;

b. liability for future violations;

C. liability for natural resources damage arising out of the alleged violations: and
d. the Defendant’s tajlure to satisty the requirements of this Consent Order.

Nothing in this Consent Order is intended as a waiver, discharge, release. or covenant nol 1o sue
for any claim or cause of action, administrative or judicial, ¢ivil or criminal, past or lulure. in law
or in equity, which the State of Tllinois may have against any person, as defined by Section 3.313

of the Act, 415 ILCS 5/3.315 (2008), other than the Defendant.

H, Ixecution and Eptry of Consent Order

This Qrder shall become effective only when execuoled by all Parties 1o ihe Consenl Order
and the Court. This Order may be executed by the parties in one or more counterparts, all of
which taken together shall constitute one and the\ same instrument. The undersizned
representatives for each party certify that they are fully authovized by the party whom they
represent Lo enler into Lhe terms and conditions of this Consent Order and to legally bind them to
i,

WHEREFORE, the parties, by their representatives, enter into 1his Consent Order and
submil it (o this Courl that it may be approved and enlered.

ACREED:
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FOR THE PLAINTIFF:

PEOPLE OF THE STATE OF ILLINOIS
ex rel, LISA MADIGAN,

Attorney General of the

State of Winals

MATTHEW [, DUNN, Chief

Ervironmental Enforcement/
Asbestos Litigation Division

BY:

ROSEMARIE CAZEAU, Chief
Environmenta) Bureau

DATE:

JLLINOIS ENVIRONMENTAL
PROTECTION AGENCY

LISA BONNETT, Acting Director
1inots Environmental Protection Agency

BY:

JOHN . KIM
Chief Legal Counsel

DATE:
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WHEREFORE, the parties, by their representatives, enter into this Consent Order and

subinit it to this Court that it may be approved and entered,

AGREED:

FOR THE PLAINTIFF:

PEOPLE OF THE STATE OF ILLINOIS
ex rel, LISA MADIGAN,

Attorney General of the

State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/
Asbestos Litigation Division

CAZEAU,
"Bareau

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

LISA BONNETT, Acting Director
Miinois Fuvironmental Protection Agency

JORNT. KIM
Chief Legal Coungel

DATE: B(Wkl\

14
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Asbestos Litigation Division

BY:

ROSEMARIE CAZEAU, Chief
Environmental Bureau

DATE:

FOR THE DEFENDANT:
DON HAMMAN FARMS LLC

BY: EB AL %/W@W
DATE: _WLM‘:X‘/B\ ”)JQO} %

BY:

JOHN 1. KIM
Chief Legal Counsel

DATE:

ENTERED:

14
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FOR THE DEFENDANT:

DON HAMMAN FARMS LLC

BY:

DATE:

n

ENTERED:
Timothy J. McCann
JUDGE
oare __ 2/12//]
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

UNITED CITY OF YORKVILLE,
A municipal corporation,

Petitioner, PCRB NO. 08-96

V. (Enforcement-Land, Air, Water)

HAMMAN FARMS,

Respondents.

PETITIONER’S AFFIDAVIT PURSUANT TO RULE 214

Affiant, Kathlcen Field Orr, states the following:

1) [, Kathleen Field Orr, am the City Attorney for the Petitioner in the above captioned

matier,

2)  Through my attorneys, Gardiner Koch Weisberg & Wrona, [ issued the attached

Responses to Production Requests pursuant to Rule 214,

3) The production issued is complete in accordance with the request.

Further, affiant sayeth not.

I affirm that the information contained in this Affidavit is true and accurate and sign this
under penalty of perjury as provided in 735 ILCS Section 1-109.

7

e
by, S e
~~~ Kathleen Field Orr

Thomas G. Gatdiner
Michelle M. LaGrotta
GARDINER KOCH WEISBERG & WRONA
53 W. Jackson Blvd., Suite 950
Chicago. 1llinois 60604
Firm No. 29637
EXHIBIT

i D
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United City of Yorkville Memo
800 Game Farm Road

Yorkville, Illinois 60560

Telephone: 630-553-4350

Fax: 630-553-7575

Date: July 17, 2007

To: City Council

From: Bart Olson, Interim City Administrator
CC: Department Heads

Subject: City Administrator information memo

1) Regional Plan Coromission meeting — The Yorkvﬂlc Plen Commission is hosting a

2)

3)

4)

regional planning consortium meeting on July 19% at the Yorkville Public Library at 7
p.am. All elected officials and plan commission members are invited to attend, The
meeting is being facilitated by Yorkville’s Plan Commission and staff, and will serve the
attendees as an opportunity fo discuss a variety of regional planning issues. Additional
questions on the meeting should be directed to Plan Commisgion Chairman Ame
Lucietto, and Community Development Director Miller.

Visit-ability Code Developer’s Meeting - The Visit-ability Code meeting with
developers has not been scheduled yet. Staff is currently working on identifying an
acceptable time to meet for all interested parties.

Economic Development Committee — The Economic Development Commitiee meeting
for tonight was cancelled due to lack of a physical quorum. Alderman Mummns is out of
town on vacation, and Alderman Leslie i3 out of town on business. It was Alderman
Leslie’s intention to coordinate the meeting via telephone up until we received word from
Atiorney Roth that the meeting could not take place due to the Open Meetings Act. The
Open Meetings Act requires the quorum to be fulfifled by members physically at the
meeting; since only two of the four committee members could be present for the meeting,
the meeting had to be cancelled. In the future, Attorney Roth and I will be bringing
forward a policy discussion on the City’s ¢lectronic meeting attendance ordinance. More
specifically, the issue of whether or not to apply the electronic meeting attendance
ordinance to committees of the City Council will need to be discussed (the ordinance is
cunrently silent on allowing a committee member to vote on an agenda item via

telephone).

Right-of-Way Ordinance ~ In keeping with the IML updates on SB 678 (Cable
Communications Bill), the Metropolitan Mayor’s Caucus sent out an email about a
boilar-plate right-of-way control ordinance. The new Illinois bill (waiting to be signed by
the Govemor) gives telecommunications companies more authority to start and continue
projects in the public right-o(-way, and allows municipalities some new avenues of
control. The City needs to pass an updated version of our right-of-way conirol ordinance

EXHIBIT
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to make sure we take advantage of the new bill, Fortunately for the City, Attorney Roth
was one of the original experts on the first right-of<way control regulations, and has a fair
amount of knowledge on the topic. He and I will be meeting later this week to discuss
the next steps the City should take in pagsing an updated right-of-way control ordinance.

5) Storm water Management Field Trip — Mayor Burd, Alderwoman Suteliff, Community
Development Director Miller, City Engineer Wywrot and I met with memnbers from
various other organizations at a variety of locations to discuss storm water manggement.
One of the locations was the Oakhurst Forest Preserve of Kang County in Aurora. The
Ouakhurst Forest Preserve serves as a collection and filtering point of storm water for a
four-square-mile arca of the east side of Aurora. Mayor Burd and Alderwoman Sutcliff
can give more Information on some of their ideas and future initiatives if you are

interested.

6) Compost Facility report — Staff from the YEPA, Kendall County, and the Attorney
General’s office have been in preliminary contact with City staff on the Hamman
compost facility regarding various comments and complaintg the City has received from
surrounding property owners. Staff from all three organizations is reviewing information
that has been provided by City staff and information that has been sent {o them directly
by citizens. After all three organizations have reviewed the information, I expect a joint
meeting to discuss areas of authorlty and enforcement,

7) Job postings —

a. Mechanic - [Infernal Release from Human Resources] The Public Works Streets
department is pleased to announce they have filled their newly created mechanic
position. Brian Yarbrough will be starting on August 6, 2007. Brian joins us
from the Village of ltasca where he has been employed as the lead mechanic for
eleven years. Hig responsibilities include maintenance and repairs of all village
vehicles, truck, equipment, tools, and installation of new equipment on police
vehicles, Btian has received various certifications from Ford, Chevy, John Deer,
Briggs & Straton, While at Itasca he completely equipped their new 2007 Dodge
Charger in hopes of publication in Law and Order magazine. Please join me in
welcoming Brian to the City. [Bart’s notes] Both Public Works Director Dhuse
and Human Resources Manager Kasper gave Brian incredibly high-marks after
two rounds of interviews. If anyone has any questions about Brian’s employment
details (offer, salary range, actual salary), please do not hesitate to contact me.

b. Senior Planner - Final interviews for the Senior Plamer were completed last
week. Staff has met to discuss offers, and is in the process of preparing an offer.

¢. Civil Engineer - The Civil Engineer posting window has closed, and staff is
scheduling interviews for this week and next week. The job posting drew 6
applicants, and 4 will be interviewed.

d. Receptionist - City staff is conducting the first round of interviews with 6 finalists
this week. I expect to make a decision and an offer by the middle of next week.

Yorkville000959
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8) Montgomery boundary agreement — Mayor Burd, Community Development Director
Miller, and I met last Friday to discuss the boundary agreement with Mayor Michelini,
Village Manager Montgomery, and Community Development Director Tompkins.
Discussion revolved around commercial and residential design standards, land uses, and
density of the properties, Montgomery’s staff is in the process of drafting the agreement,
which will be sent to Yorkville staff for review later this week or early next week, We
have tentatively scheduled a meeting for the first week in August to discuss the draft

agreement.

9) Ocean Atlantic payment - | have not called John Carroll for an update since last week.
Attomey Roth is still in the process of reviewing the Westbury/OA annexation and
development agreements, and City staff is preparing to meet o discuss options,

10) Meeting with Dr. Engler on streets and July 23" school board agenda — Mayor Burd,
Publlc Works Director Dhuse and I will al} be aftending a School Board meeting on July
23" to discuss future City plans for street repair and improvements in some of the older
subdivisions in the City, Dr. Engler has reached out to City staff to communicate the
school board’s and school district’s staff’s concerns over the road quality along certain

bus routes.

11) City Administrator recrnitment — The assessment center will be conducted this
Saturday, and four candidates will be participating. The assessment center will be
conducted during an executive session, and will not be open to the public. Afier the
assessment center has been completed, mayoral interviews will be scheduled.

12) Caledonia land-cash payment — No update sinoe last week. Ihave not been able to
coordivate a meeting with Rich Guerard to discuss.

| Yorkville000960
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United City of Yorkville Memo
800 Game Farm Road

Yorkville, Hlinois 60560

Telephone: 630-553-4350

Fax: 630-553-7575

Department of Building Safety
And Zoning

Date: November 2, 2007

To:  Brendan McLaughlin, City Administrator and
Travis Miller, Community Development Director

From: Gary R, Williams, Manager, Inspection Services

Subject; Hamuman Yard Waste Operation

On November 1, 2007, I met with the County Health Department to discuss the Hamman

operation, Following is a summary of that mecting,

Present:

Steve Curatti Cheryl Johnson
Mazrlin Hartman Linda Swanson
Gary Williams Lora Chapman

Marlin Hartman provided a copy of the agenda for the phone discussion with JEPA (attached),
After a brief discussion with Steve Curatti and Marlin Hartman, a call was placed to IEPA. Both
Gary Simma and Paul, Field Operations Manager, were available for the conference.

A Notice of Violation will be given to Don Hamman for over application of material. He will
have 45 days to respond, Paul stated that he did talk to Gino Bruno and is well aware of the

issues, which are:

1. Over Application of Material
2. Odor

3. Flies

4. Litter

Yorkville001907
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County Health Dept, Meeting
Page 2

My, Hartman asked if IEPA had asked that Don Hamman stop reporting on his facility. IEPA
stated that they did tell Mr. Hamman not to use the composting report since he is not designated
as 8 composting operation, Mr. Hartman asked if the County could make Mr, Hamman file a
report under the county level, IEPA stated that under the Violation Notice they can state what
violations were made and what correction measures they would like made. It can be suggested
that Hamman keep records. They asked the County communicate to Gino Bruno what the
County/City would like to have.

Under Item 2:

Inspections — It was agked if TEPA plans to do more inspections now that they are aware of Mr.
Hamman’s over application. IEPA stated that it would be premature to commit to anything until
after the Violation Notice. Mr, Heartman asked about the guthotity under the Coumty to go on Mr.
Harmman’s property, They do have the 1995 Court Order, but Mr. Hamman has picked that
apart, They would like an additional court order that would mimic the recommendations made

by the IEPA.

Mr. Curatti mentioned the odor complaints and stated that he knows what is above the ground,
but he does not know what is going into the ground. He would like to have a way of bringing
Mr, Hamman into compliance with what he is allowed to do, IEPA stated that the County could
get assistance from the State’s Attorney if there is good local interest and possibly get a consent
decree, TEPA staff would work with the State’s Attorney to help them to go forward.

a. Ability to Require Reporting:

The County would like to require reporting measurements, JEPA stated that it would only be an
estimate. Mr, Hartman mentioned that he had considered subpoenaing Hamman’s tax records to
see what income he is reporting. He would like to have proof that Hamman is accepting too
much and over applying. IEPA stated that an actual weight or cubic yards would be required on
evety load. They also suggested that a court order could be entered requiring every truck be

weighed.

Mr. Hartrnan asked if thete was a better way of determining the amount applied. IEPA
suggested that & third party could be employed to monitor the project. This could be a County

employee.

Mt, Curatti mentioned that Hamman had expressed an interest in Bio Solid. IEPA was not aware
of this. Mr. Currati stated that the slush user may not be aware of Hamman’s other operation.

Yorkville001908
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County Health Dept. Meeting
Page 3

3—c¢: Restrictions on property if over applied:

Mr. Hartman asked if Hamman has over applied in an area, if he would be stopped fiom
applying in that arca the following year, IEPA suggested that samples of the ground be taken to
check the phosphorous and potassium levels. If they are high, this could be an environmental
threat. The soils could be “out of whack™. Hamman is allowed to apply 20 tons per acre per
year. Anything over this amount would be considered open dumping and would require further
permits. A chemistry of the soil could prove that he has over applied.

Mr. Curatti asked if there was anything the County could do to assist the EPA in violations.
IEPA stated that the ball is rolling. If there are ongoing and continuous violations, it will show a
pattern of knowingly violating standards. Mr. Hartman asked if the bucket method would be
upheld in court. TEPA stated that it would only be an cstimate.

In summary, the County would like the following:

Screening of litler.
Over application — Use of bucket and scale of trucks

1.

2.

3. Third Party to document how much yard waste is coming in.

4. A chemical application to check on over applying — P & K test.

IEPA reiterated that the weight of the material coming in changes once the material is ground - it
would become more dense. He {s only allowed % inch of product once a year on each parcel.

Mr. Hartman would like Mr. Hamman to provide a plan as to where he is going to be applying
the material to check the acreage and the amount of material received. The amount of yard waste
he is receiving now is beyond the amouont of acreage he is applying it to.

As for the odor, IEPA stated that he could add saw dust or wood chips to the material 1o keep the

odors down. If he is not over applying, it be dry within 24 hours and there would be no odor.
He could also be directed to use a spray (Bravo), which would be an odor sequestering agent.

Mr. Hartman will be speaking to Gino Bruno to set up another meeting. He would like to have
the attorneys present at this meeting,.

Yorkville001909
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United City of Yorkvilie
800 Game Farm Road
Yorkville, Ilinojs 60560
Telephone: 630-553-4350
Fax: 630-553-7575

April 1, 2008

Matthew J, Dunn Assistant Attorney General

Division Chief, Environmental and Asbestos Litigation Division
69 W. Washington Street, 18th Floor

Chicago, IL 60602

Dear Mr. Dumn,

1 am writing 10 you conceming operational and statutory problems with the Hamman
Farms composting/land application facility sonthwest of the City of Yorkville, For many years,
residents of the area have contended with the negative iasues associated with the improper use of
the propeity, including complaints on operational controls resulting in off-site odors, aff-site
debris, on-site debris, and over-application of materials for both per acre tonnage and total acres.

The situation has now become critical to this community, as Yorkville's municipal
boundaries and agsociated development has siretehed out to this sfite and beyond it in the past two
years. In 1995, the United City of Yorkville was miles away from the site (but still observing
some negative externalities), but Yoday the City is now encompassing the site.

For the past two years, the City of Yorkville and its surrounding residents have attempted
to get the operator to address these negative issues withowt success. In the late summer of 2007,
Yorkville staff, with help from members of the Kendall County Health Department, conducted a
thorough site investigation with inspectors from the IEPA, The investigation revealed that, while
the current annual per-acre tounage of yard waste allowed to be applied for a facility of this kind
is 20 tons per acre, field inspections documented areas where the per-acre tonnage was close to
100 tons per acre. Reports from surrounding residents also inclnded evidence that material was
being applied to the same area on multiple days, despite the fact thet current requirements allow
one application anpually. During the field inspeotion, the operator, manager, and owner of the
facility relayed that they were unfarniliar with the reporting processes and the operational
standards. However, in 1995, the owner and operator petitioned the IEPA for an increase to the
maximum enrreal allowsance, indicating that the owner and operator wers familiar with the

standards. The request was denied.

We have brought these issues to the Kandall County State’s Attorney, Kendall County
Health Department, IEPA, and Attorney General's office (via former Asst Attorney General
Katherine Hausrath). The TEPA aod the Kendal) County Heelth Department have been diligent
in assisting us with inspections and enforcement. The Kendall County Staie’s Attorney has
indicated their lack of desire 1o prosecute for administrative and political reasons. We find this

Yorkville001472
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unacceptable in the face of the extreme noncompliance and the owner and the operators
unwillingness to meet IEPA standards,

For the above rersons, we are seeking your inspection and oversight of this matter, and
petitioning for prosecution to achieve ¢omplianoe with state regulatory operational standards on
the Hamman Farms compogsting/land apylication facility. As the spring season approaches,
keeping this facility operating within state regulation is paramount to the qualily of life to many
ares residents. 1 appreciate your cooperation in this matier,

Sincerely,

.o "
V Ww.ﬁmk
Valerie Burd
Meyor, United City of Yorkville

Ce:  City Attorney Kathleen Field Orr
City Administrator Brendan McLaughlin
Paul Purseglove, Field Operations with the [EPA

YorkvilleQ01473
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Community raises issues to IEPA about compost farm

June 4, 2008 By CHRISTINE S, MOYER Recommand {13
cmoyer@scnt.com

YORKVILLE - The lltinais Environmental Pratection Agency Insists it is cracking down on
tha Hamman Farms compost facllity amid scores of residents' complainty,

But egency leaders reminded county residents ot 8 meeting this weak that they do not have
the authotity to Just shut down the Kendall County buginass, which accepls yard waste and
then spraads it on the Hamman Farmms property oh Route 71,

"From what Pve seen, there were (past) violations," aald Staphen Nightingales, manager of
the penmiit section with the IEPA's Bureau of Land,

*| feel camfortable,” Nightingals eddad, "f all those (vard waste application) conditione (set
by the IEPA) are being met, thare should not be & problem.”

Mare than 80 restdents, as wall as Yorkville and Kendall County leaders, aitanded tha
meefing to discuss Don Hamman's (acllity.

In May, the IEPA approved Hamman's requast (o Increese the amount of waste deposited at
ths site from 20 to 80 tons per acre and thicken the jayer spread an his fialds from lhree-
quarters of an Inch lo 8 Inches,

This 18 the targest per-acrs land epplication raquest approved by the IEPA, according to Jay
Timm, one of the agancy’s community réfations sodrdinators,

Throughout the evening, residents related stories about what they described as pungent
odare wafting from Hamman's fislds.

Othars quastioned the IEPA's daglsion to approve Hamman's request to quadruple the
amount of yard waste applled to his land.

"Dt you Igok at his record? Wans that taken Into conslderation?” askad JoAnn Glibert, who
has lived naar the site since bafore ite apening ns @ compost faclity In 1093,

The panel of four [EPA employees stregsed that soll samplas from Hammen's propery
indlcale that the slte can handfe the approved yard wasta lavals,

After quasfloning by Diane Pobol, who sald har property Is surrounded by Hamman's facm,
the IEPA panel acknowledged that these soll samplas ware taken by Hammyan,

Pobol said, "That i a renlly dicay proposition to belleve anything Mr. Hamman tells you,"

Applausa rippled through the audlence.

http://www.suburbanchicagonews.com/beaconnews/news/986013,2_1_AU04 IBPA' STerce 83008



Comamuniy Fja883et A SO SABRSEH R BRI V806 / 2011 Pose2of2

Since approving the yard waste application Increass, the (EPA has been conducting
unannounced ingpections of Hamman's site weakly, sccording to Paul Pursaglove, manaper
of fisld operations in the IEPA’s Burgau of Land.

During an Inspaction Monday before the meeting, Purseglove said, littar was found
scattered throughout Hamman's fields.

Thig violates one of the conditiona the IEPA gave Hamman whan it approved the yard weste
application Incraasa, Aad it 1s somiaihing that Pureeglove &aid the agency is looking Into.

Narmiman admitiad that fitter which paople put into their yard wasts bags sometimas gets
ground up and spread ordo his flelds,

But ha said thera are procedumes In placa 10 curb this problem, Including people who look
for this (itter as the haulers unioad the waste at his site and laborers who walk through the
flafds picking up the paper, plastic and other man-made wasts,

Hamman sald tha yard waste the [EPA, spotted on Monday was "from previous years’
application” and was unsarthed when tha fielde were tilled.

A visit one week parlier revanled thal Hammarn was not maintaining alt of the dally records
stipulated In the agency's conditions, Purseglove sald,

"Whalt are you going to do about I{?" 2 man in the audlence finally agked,

"We'll recommend he gsts sued for his violations,” Pursegiova sald, noting that this (s only a
recormandation, not e final declsion.

As tha meeting wrappad up, the IEPA apreed 1o pursue a cooperative relalionship with the
county and Yorkvllle,

And tha agency envouraged residents ta keep calling with compiaints.
Nightingale calied the community members tha agency's "eyes and ears.”

But he assured, " this is applled as we approved ... we fag! It should not be a problem.”
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County: Kendall

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY
Open Dump Ingpoction Checkliat

LPC# 0930158023 Region: 2 - Des Plaines

Location/Bite Name:

Yorkville/Marmnman Famms

Data: 10/17/2007 Time: From 11:20AM To 12:30PM 'P;evlous Inspection Data:  00/21/2007
Pttt SO e—y
Ingpecton(s): Gino Brunl, and Mark Retzlaff Weather:  Cloudy 80F

No. of Photos Taken: #

Interviewed: Larry Cooper

Mg———

4 Est.Amt ol Waste; 7 yda? Samples Taken: Yes# Na

Complaint #: Eea Narrativa

X

Latiude:  44,38004

Longitude:  -88.30213  Collection Point Desaription: Center of Site -

Example: (A 26408 Long: 6838264)  Collection Method: - Google Earih
Responsiblo Pary Hamman Farms Hamman Farms
n 6275 Rte, 719 8275 Rte, 71
;“:J"Sﬁ(ﬁ,'ﬁ,“,(?j;‘gj&s): Oswego, llinols 80543 Oswego, lino A BB EIV EED
.| B30/862-7371 030/662-7371 NOV. L g 2002
SECTION DESCRIPTION IEPA/BOL vioL
ILLINQIS ENVIRONMENTAL PROTECTION ACT REQUIREMENTS
. 1| ma) AUSE, THREATEN OR ALLOW AIR POLLUTION IN ILLINOIS O
2. | 9(c) '| CAUSE OR ALLOW OPEN BURNING ]
3. | 12(a) GAUSE, THREATEN OR ALLOW WATER POLLUTION IN ILLINDIS ]
4. | 12(d) CREATE A WATER POLLUTION HAZARD ) ]
5 | 21} GAUSE OR ALLOW OPEN DUMPING (X
: CONDUCT ANY WASTE-STORAGE, WASTE-TREATMENT, OR WASTE- DISPOSAL
6 | 29(d) OPERATION:
() Withoul a Rerrlt Y
03] In Violafion of Any Regulations or Standards Adopted by the Boerd A
ulsposs, THBA‘T. STORE, OR ABANDON ANY WAST!, OR TRANSPORT ANY 5]
7. | 2110) \ . WIREMENTS OF AGT |
o { 21(6) cAusa OR ALLOW THE OPEN DUMPING OF ANY WA$TE INA xgun&a WHICH RESULTS
() | Utter
{2) Scavenging
{3) Opon Burning -
(4) Deposition of Waste In Slanding or Fiowing Waters
(5) Proliferation of Disease Vectors IMNL1.7 2nn0 cl
(8) Standing or Flowing Liquld Discharge from the Dump Site TR ]
- REVIEWER MD

Revised 65/21/2007

(Open Dump - 1)

Yorkville0d2196
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LPCY 0930155023
inspeation Date: 1971772007
Daposition of; () General Canstruction or Demalition Dabris as defined in Section Q
(7)___] 3.100(a); or (i} Clean Construction or Dampiition Dabns as definad In Section 3.160(b)
9. | E5(a) RO PERSON SHALL: :
(1) Caues or Alow Open Dumping of Any Used or Waste Tire ]
(2) Causie or Allow Clpst Burning of Any Used or Wagts Tire ]
35 |LLINOIS ADMINISTRATIVE CODE REQUIREMENTS
o SUBTITLEG ,
FAILURE TQ BUBNMIT AN APPLICATION FOR A PERMIT TO DEVELOP AND |

10. | 812.101(n) | OPERATE A LANDFILL )

11, ) 722411 | HAZARDOUS WASTE DETERMINATION o

12. | 808121 | BPECIAL WASTE DETERMINATION : . L]

AGCEPTANCE OF SPECIAL WASTE FRON A WABTE TRANSPORTER WITHOUT
A WASTE HAULING PERMT, UNIFORM WASTE PROGRAM REGISTRATION AND | [
13. | 808,302{a) | PERMIT ANDIOR MANIFEST
OTHER REQUIREMENTS
! APPARENT VIOLATION OF: ({7)) PCB; () GIRGUIT GOURY |

'14.r CASE NUMBER; ORDER ENTERED ON:

18. | OTHER; 1 B
807.201 | Faliure 1o obtain a developmental permit X
807.202 | Faflure 1o obtain an pperational permit B Y

N X o
. L]
‘ ]

abova.

4. Tne provisiuns of subssolion (p) of Bection 21 of fhe finols) Enviranmental Protection Acl shalf be snforceable elther

{Wincie) Environments! Protention Act: 416 IWC'S §/4.

Iiinote Poliution Control Bearg: 35 i, Adm. Code, Bubiitle G,
Siatutory Bnd regulatory raferencas herain are pravideo o conveniencd only #nd should rict ba consyued as tegal
vonclusiond of the Agency or as imiting tha Agency’s siatutory or reguistory powers. Requirements of some stajules
and regulations vited are In summary formal. Full text of raguirgrments can be Jound in references isted in 1, and 2.

by administratives cltation under Bection 31.1 of the Act or by complaint undar Beclion 31 of the Actk.

6. Tl Inspection wes conduoted in accordance with Sections 4{c) and 4{d) of the (liinois) Ervironmental Protestion Act:

48 LC8 Ya(o) and (3).
8, Mams marked with an "NE" were not @valusted at the time of thls inspeofion,

Reviged 6/21/2007

(Open Dump - 2)

Yorkville002197
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0930155023 - Kendall County RELEASABLE

Yorkyille/Hamman Fayms

NARRATIVE
Prepared by Gine Bruni RE\"EWER MD

On Ootober 17, 2007, 1 conducted an inspaction at Hemman Farrns The purposc of this
inspection was to determing the site’s complmnce rclgting 10 the application of landseape
waste at sgronomic retes, This inapection alsv is a fallow-up o numeroas (10) odor
complaints (C08-039, CO8-041, CO8-042, C08-043, C08-044, CO8-045, CD8-046, COR-
047, C08-048, and C0O8-049) that the lllineis EPA received in September 2007, Some of
the somplainants lndicated that the subject site is receiviog landscapc waste comumingled
with general refuse.  Also some of the complaints identified an increase fly population,
Mark Retzlaff of the lllinois BPA accompanied me during the inspactlon. We met with
Larry Cooper employee of Mr, Hamman.

Hammen Fasrms is not a landscape waste composting facility, Pursuant (o Section
21(@(2) of the NMinois Environmental Proteotion Aot: landscape weste may be applied at
agronomiic rates, Purspant 1o Section 21(q)(3XD) of the 1llinois Buvironmental
Protection Act: “agronomic rates” means the application of not more than 20 tong per
acre per year. No permit is required from the lllinols EPA for this type of activity.

The following information was collected during the inoiz BPA’S initial compaing
investigation condueted on September 21, 2007:

. Landscape waste Was being processed in a new fub grinder located on the north
side of Route 71,

* Mr. Hexnan seid that the landscape waste weighs 400 pounds per cubic yard,
A Mr. Hamman said that he dogs not weigh any of the loads landscape waste,

¥ Apﬁwximmly, 20 cubic yards of ground landscape weste is placed in a menure
spreader and applied in strips scross the farm field.

« The application rate observed was 2.5 10 3 inches thick 'using a ruler.

* Gary Cima of the 1ilinois EPA caloulated that landscape waste that weighs 400
pounds per cubic feet would allow an application of % of inch.

* After specding up the spreader, the application rate was improved but rematned
above the allowed maximum — % of an inch,

“ Landscape waste that had been applied to the fields adjacent to 9225 Lisbon Road
appearsd to be over applied. Numerous flics were ohserved at this location,

Yorkville002198
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0930155023 — Kendall County
Yorlville/Hamman Farms
October 17,2007

Page 2
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T informed Mr, Bamiman that he must apply landscape waste at agronomic rates
(applied no greater than % of an inch), Mr, Humman was also informed that litter
must be ramoved from the landscape waste prior to being applied to the ficlds.

1 informed Mr, Hemman that Y would re-inspect his site within two weeks,

The following information was collected during my re-inspection conducted pn October
17,2007:

, A

Over application of landscape waste was obsorved in the farm field located along
the south side of Budd Roed. 1 collected ten (10) measorements using a rulet,
The majotity of the measurements were betwean 1 to 4 inches,

Over applicution of landscepe waste was observed in the farm field located along
the north side of Rie, 71. 1 collected more than ten (10) theasurements using &
ruler. The majotity of the measurements were between 1 to 2 inghes.

General refuse that was in the landscape waste was being picked-up by three
laborers.

The following violations wepe obsetved:

1

2)

3

4)

3)

Section 21(a) of the Ninois Environmental Protection Act — Open dumping of
landscape waste and general refuse were observed,

Saction 2 1{d)(1) of the Hlinois Buvironmentsl Protection Act — Open dumping of”
landscape waste and general refugse was being conductsd without a permit granted
by the inois EPA.

Section 21(d)(2) of the lllinois Bnvironmental Protectjon Act ~ Open dumping of
landscape waste anid general refuse was being condugied in violation of the

regulations,

Bection 21(e) of the Nlinois Environmental Protection Act - Open dumping of’
landscape waste and general refuss was being conducted without a permit granted
by the T{linois EPA., '

Section 21(p)(1) of the Ninois ﬁnviwmnemal Protection Act - Open durnping of
landscape waste and peneral refuss was being conductad without a pexmit granted
by the llinois BPA,

Yorkville002199
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6) 35 Mlinois Administrative Code 807.201 ~ The site does not have a developmental
permit granted by the Illinois EPA, Open dumping of landscape waste and
general refuse was being conducted without e permit granted by the Nlinois EPA.

7) 35 Ulinois Administrative Code 807.202 - The site does not have an oporational
permit granted by the Tlinois BPA. Qpen dumping of landscaped waste and
genetal refuse was being conducted without n permit granted by the Ilinois EPA.

¢o; Division File
Des Plaines Region
CGary Cima, BOL/Permit Section

Yorkville002200
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) C filinols Environmental Protection Agenicy 0330155023 — DuPage County
Xaa¥ Bureau of Land Yorkville/'Hamman Farms
Division of Land Pollution Control FOS File

DIGITAL PHOTOGRAPHS  File Names; 0930155023 ~I1o17Q007-{Exp‘ #ipg

Date: 10/17/2007
Time:1 1:20AM-
12:30PM
Direction; South
Photo by: G. Bruni
Exposure #; 001
Comments: Located
south of Budd Road.
Over application of
landscape wagte.

Date: 10/17/2007
Times 11:20AM-
12:30PM
Directions South
Photo by: G, Brunl
Exposure #:; 002
Comments;: Located
south of Budd Road.
Over application of
landscape waste,

Page 1 of 2
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~ e Hlinois Environmental Protection Agency 0930155023 —~ PDuPage County
i Burcau of Land Yorkville/Hamman Farms
=¥ Division of Land Pollution Control FOS File
DIGITAL PHOTOUGRAPHS File Names: 0930155023 ~10172007-(Exp. #1,Jpg
T ' ST T Date: 10/17/2007
Timer 1:20AM-
12:300M
Direction: West
Photo by: G. Bruni

Exposure # 003

Comments: North of
Rte. 71.

Background: Spreader
applyin% landscape
waste. Employees
picking up litter,

Date: 10/17/2007

Time; T1:20AM-

12;30PM

Direction: West

Photo bys G. Bruni

Exposure #: 004

Compaents: ¢ North of
Rte. 71.

Over application of
landscape waste.

Pagea 2 of 2
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AFFIDAVIT OF SERVICE

The undersigned, pursuant to the provisions of Section 1-109 of the Illinois Code of Civil
Procedure, hereby under penalty of perjury under the laws of the United States of America,
certifies that on December 6, 2011, she caused to be served a copy of Respondent Hamman
Farms’ Memorandum in Support of Motion for Summary Judgment upon the following:

Mr. John T. Therriault, Assistant Clerk Thomas G. Gardiner

Illinois Pollution Control Board Michelle M. LaGrotta

100 W. Randolph, Suite 11-500 GARDINER KOCH & WEISBERG

Chicago, IL 60601 53 W. Jackson Blvd., Ste. 950

(via electronic filing) Chicago, IL 60604
mlagrotta(@gkw-law.com

Bradley P, Halloran

Hearing Officer

Minois Pollution Control Board

James R. Thompson Center, Suite 11-500
100 w. Randolph Street

Chicago, IL 60601
hallorab@ipch.state.il.u

via electronic filing and/or e-mail delivery.

/s/Rhonda I. Young

PCB No. 08-96

Charles F. Helsten

Michael F. lasparro
HINSHAW & CULBERTSON
100 Park Avenue

P.O. Box 1389

Rockford, IL 61105-1389
(815) 490-4900

70746486v] 0890322





