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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ESTATE OF GERALD D. )
SLIGHTOM, )

Petitioner, )
v. ) PCB No. 11-25

) (LUST Permit Appeal)
ILLINOIS ENVIRONMENTAL ) 
PROTECTION AGENCY, )

Respondent. )

RESPONSE TO MOTION FOR SUMMARY JUDGMENT

NOW COMES Petitioner, Estate of Gerlad D. Slightom (hereinafter "the Estate"),

pursuant to Section 101.516 of the Board’s Procedural Rules (35 Ill. Admin. Code 101.516(a)),

in response to the motion for summary judgment filed by the Illinois Environmental Protection

Act (hereinafter "Agency"), stating further as follows:

INTRODUCTION

The Estate elected to irrevocably take over the clean-up of an old service station property

in reliance upon the determination of the Office of the State Fire Marshal (hereinafter “OSFM”)

that it would be eligible to access the LUST Fund, subject to only a $10,000 deductible.  This

was and remains the only eligibility and deductible determination issued to the Estate and the

only such determination made by the OSFM for the site.  The Estate further performed

substantial work at the site pursuant to various approvals by the Agency that incorporated the

OSFM determination in the plan and budget.  In derogation of the legal requirements that bind

the Agency from arbitrary refusals to pay, the Agency reversed its own finally, appealable

decisions, relied upon heretofore unknown documents obtained by unknown means and

measures, and exceeded the scope of its statutory review in setting out to invalidate the OSFM’s

determination.
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I. STATEMENT OF FACTS.

1. Gerald Dean Slightom died September 5, 2007, and on September 20, 2007,

Richard D. Slightom was appointed the executor of the Estate.  (Exhibit A)

2. On or around January, 24, 2008, the Estate applied for an eligibility and

deductibility determination from the Office of the State Fire Marshal (hereinafter “OSFM”). 

(Rec. 31)

3. On February 6, 2008, OSFM issued its determination that the Estate was eligible

for reimbursement from the LUST Fund for cleanup costs, subject to a $10,000 deductible.  (Rec.

29) This is the only eligibility and deductibility determination ever made by OSFM for this site,

and it is the only such determination made for the Estate by any agency.

4. On February 22, 2008, the Estate filed its election to proceed as "owner" of the

unfinished cleanup after having "acquired an ownership interest in the . . . site."  (Exhibit B)

5. On March 3, 2008, the Agency approved the election, stating in part:

As the new owner, you may be eligible to access the Underground Storage
Tank Fund for payment of costs related to remediation of the releases.  For
information regarding eligibility and the deductible amount to be paid,
please contact the Office of the State Fire Marshal at 217/785-5878.

(Exhibit C)

6. Thereafter, the Estate performed various corrective action at the site in reliance

upon the OSFM’s determination and the Agency’s approvals.  (Rec.115-117)

7. On January 29, 2009, the Agency approved the first application for payment at the

site in the amount of $29,239.08, subject to a $10,000 deductible.   (Rec. 47-49) These costs

were incurred during Stage 1 of Site Investigation.

8. The specific work that is the subject of this appeal was performed in accordance
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with Stage 3 Site Investigation Plans and Budgets that were approved in full or with

modifications by the Agency.  Each of the plans and budgets submitted included a copy of the

OSFM eligibility and deductibility determination ($10,000), and were approved with or without

modification by the Agency on the following dates:

DOCUMENT SUBMITTED APPROVED

Site Investigation Stage 3 Plan and Budget 8/27/08 10/1/08

Site Investigation Stage 3 Plan and Budget 3/4/09 3/25/09

Site Investigation Stage 3 Plan and Budget 7/2/09 7/24/09

Site Investigation Stage 3 Plan and Budget 11/5/09 11/25/09

(Exhibit 1; see also Rec. 116-17 (database summary of submittals))

9. The costs associated with the specific work that is the subject of this appeal were

also submitted as actual costs within the Site Investigation Completion Report on June 11, 2010,

and also included a copy of the OSFM determination, (Exhibit D (relevant excerpt from the

Report)) and was approved by the Agency on July 8, 2010, with the budget specifically approved

in the amount of $82,057.28, plus handling charges to be determined.  (Rec. 38-40)

10. On July 19, 2010, the Estate filed an application for payment in the amount of

$83,912.58, (Rec. 120-215), which included  (i) a copy of the OSFM’s eligibility and

deductibility determination of $10,000 (Rec. 209-210), (ii) proof that the deductible had already

been applied in prior payments (Rec. 206-208), and the federal taxpayer identification number for

the Estate.  (Rec.214-215)

11. The project reviewer determined that the Estate had submitted a “complete

application for payment.”  (Rec. 109)
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12. By reason and belief, the Agency conducted some form of investigation, the

details and extent of which are known only to the Agency, but may be deduced from the Agency

Record.  Specifically, pages one through thirty-six of the record consist of documents from the

files of the Agency and the OSFM that were not submitted by the Estate.  (Exhibit 1)  Most of

these documents purport to date from 1990 to 1991.  (Rec. 1-28 & 35-36) It also appears that the

Agency attempted to look behind the OSFM determination by obtaining some of the application

materials from OSFM.  (Rec. 31-34)

13. On October 29, 2010, the Agency denied the application for payment, purporting

to rely upon its own deductible determination made in 1991 to a prior owner for $100,000.  (Rec.

109) On the basis of the 1991 document, the Agency not only denied payment for nearly $84,000

in approved work under an approved budget, but asserted that the Estate now owes the LUST

Fund money.  (Rec. 109)

14. The Estate timely appealed the Agency decision, arguing not only that a $100,000

deductible does not apply, but raising the alternative additional defense that even if the Agency is

correct, it should be barred by estoppel and laches from changing its legal positions the Estate

relied upon to its detriment.  (Amend. Pet. At ¶ 18)

15. The Estate also alleged that the 1991 document relied upon by the Agency was a

“heretofore unknown” determination and “[t]he Agency’s own Leaking Underground Storage

Tank database fails to reflect that it ever issued, let alone sent, an eligibility and determination

letter.”  (Amend Pet. ¶ 15 &  ¶ 16) The Agency’s record confirms that its database does not

reflect any such document at the time the Agency made its decision.  (Rec.116-117 (print-out of

the IEPA database as of October 28, 2010))
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16. The Estate had no knowledge of the 1991 document prior to the Agency’s denial

of the application for payment.  (Exhibit 1) The Agency had no knowledge of it either, see

paragraphs 5 through 11 supra.

17. On June 16, 2011, the Agency filed the administrative record in this case and its

motion for summary judgment, relying upon the 1991 document.  The administrative record

lacks any evidence that the 1991 document was ever sent or issued by the Agency, or received by

the prior owner.

18. In response, on June 29, 2011, the Estate filed a verified motion to compel,

seeking the opportunity to depose the project reviewer concerning the circumstances surrounding

the investigation and discovery of the 1991 document.

19. On July 8, 2011, the Agency filed its objection to the motion to compel, stating in

part:

In any event the contention that Petitioner was unaware of the existence of
the eligibility determination applied is incorrect. Petitioner itself had applied
for two eligibility determinations from the Office of the State Fire Marshall.

(Agency's Objection to Petitioner's Motion to Compel, at p. 8)

20. On July 29, 2011, the Estate replied, objecting to the aforementioned claim that

the Estate, being the Estate, is one and the same as the decedent, as a matter of fact (the Estate

did not exist in 1991), as well as a matter of estate law and environmental law.  (Petitioner’s

Reply in Support of Motion to Compel Deposition, at pp. 2-4)

21. On August 8, 2011, the Agency filed its sur-objection, claiming that the Agency’s

arguments were being mischaracterized:

No fair reading of the State’s pleading could bring a reasonable person to the
conclusion that the State has argued that the decedent and the Estate are
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“…one and the same…” and the Board should recognize this fact and strike
Petitioner’s argument.

(Respondent's Sur-Objection to Petitioner's Motion to Compel at p. 4)1

22. On August 10, 2011, the Hearing Officer entered her ruling in this matter, in

relevant part stating:

Petitioner makes various legal arguments in its motion to compel discovery
which are more appropriately addressed in its response to the motion for
summary judgment. Most relevant to the motion to compel, petitioner argues
that deposing respondent’s project reviewer is necessary to uncover details
about the Agency’s investigation of the earlier OSFM [sic] determination,
and to address the validity and circumstances of the evidence. Petitioner does
not assert that the 1991 determination is fraudulent. In this instance, there
appears to be no ambiguity in the record that a deposition could clarify. The
earlier determination was found and applied. Accordingly, petitioner’s
motion to compel is denied, and respondent’s motion to quash the subpoena
is granted. Petitioner may appeal this decision as part of its response to the
motion for summary judgment.
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II. THE AGENCY WRONGFULLY RELIED UPON THE 1991 DOCUMENT.

A. THE APPLICANT DID NOT SUBMIT THE 1991 DOCUMENT AND
THEREFORE THE AGENCY FAILS TO MEET ITS BURDEN OF
PROOF.

As stated in the Agency’s Motion for Summary Judgment,  the question before the Board2

is “whether the application, as submitted to the Agency, would not violate the Act and Board

regulations.”  Metropolitan Pier and Exposition Authority v. IEPA, PCB 10-73, at p. 51 (July 7,

2011).

The Agency’s motion for summary judgment is premised on materials not submitted in

the application.  The subject application for payment included a copy of the only OSFM

eligibility and deductibility determination (Rec. 209-210), in accordance with the requirements of

the Act.  (415 ILCS 5/57.8(a)(6)(C))  The application also included a copy of a prior IEPA

decision, applying the $10,000 deductible. (Rec. 206-208)

Pursuant to the Agency’s own description of the Board’s standard of review, the motion

for summary judgment should be denied outright.
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B. THE PETITIONER COMPLIED WITH THE ACT BY SUBMITTING THE
COPY OF THE OSFM DETERMINATION AND THE AGENCY IS
WITHOUT AUTHORITY TO DISREGARD IT.

A basic premise of the LUST Program is to provide certainty to the owner/operator that

expenses incurred performing an approved plan and budget will be reimbursed and the Agency

will not arbitrarily deny the subsequent payment application.  This goal is achieved through pre-

approval of budgets, limitations on Agency review of the application for payment, and the

creation of final, appealable decisions.  Taken together, they allow the owner/operator to be

confident that if they comply with the Act and the Board regulations, they will receive payment.

The Act requires the owner or operator seeking reimbursement from the LUST Fund to

obtain an eligibility determination from the OSFM:

If an owner or operator is eligible to access the Underground Storage Tank
Fund pursuant to an Office of State Fire Marshal eligibility/deductible final
determination letter issued in accordance with Section 57.9, the owner or
operator may submit a complete application for final or partial payment to
the Agency for activities taken in response to a confirmed release.

(415 ILCS 5/57.8) (emphasis added)

For purposes of this Section, a complete application shall consist of:

. . .

(C)  A copy of the Office of the State Fire Marshal’s eligibility and
deductibility determination.

(415 ILCS 5/57.8(1)(C))

The Agency decision being reviewed acknowledges that Petitioner submitted a "complete

application for payment."  (Rec. 109)  Having submitted a statutorily complete application, the

Agency had no authority to bypass the determination made by the OSFM.  The Act is clear that

responsibility for “[e]ligibility and deductibility determinations shall be made by the Office of the
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State Fire Marshal.”  (415 5/57.9(c))  The OSFM’s determination is final and appealable “as to

owner or operator eligibility to access the Underground Storage Tank Fund pursuant to this Title

and the appropriate deductible.”  (415 ILCS 5/57.9(c))  The extent of the Agency’s attempt to

circumvent the OSFM’s statutory authority is evidenced by the presence of materials the Agency

must have gathered on its own from the OSFM file in an attempt to find information that  it

might use to undermine the OSFM’s determination.  (Rec. 31-34)

In addition to these statutory protections from Agency arbitrariness, the Board’s

procedural rules require the OSFM determination to be submitted with the budget.  35 Ill.

Admin. Code § 734.31(b) (“The budget must include, but not be limited to, a copy of the

eligibility and deductibility determination of the OSFM . . .”) Since the statute already required a

copy of the OSFM determination at the application for payment stage, this additional requirement

must be intended to provide additional protection to the owner earlier in the process, so that

questions concerning eligibility and deductibility are addressed earlier.

Not only did Petitioner submit a complete application, the application as submitted did

not violate any statute or regulation since it included all of the information required by law,

contained a determination made by the competent authority (OSFM), and was entirely consistent

with the information provided in the approved budget.  Indeed, it was the Agency that acted in

violation of the plain language of the Act.
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C. THE AGENCY EXCEEDED ITS PERMISSIBLE REVIEW OF THE
PAYMENT APPLICATION.

Once the owner/operator submits a complete application for payment, the Act imposes

strict limits on the scope of the Agency’s review of that application.  Without such constraints

owner/operators would be reluctant to perform the approved work and budget for fear of arbitrary

Agency rejections.

In the case of any approved plan and budget for which payment is being
sought, the Agency shall make a payment determination within 120 days of
receipt of the application.  Such determination shall be considered a final
decision.  The Agency’s review shall be limited to generally accepted auditing
and accounting practices.  In no case shall the Agency conduct additional
review of any plan which was completed within the budget, beyond auditing
for adherence to the corrective action measures in the proposal. . . .

(415 ILCS 5/57.8(a)(1) (emphasis added))

Once the Agency has determined that the application is complete, as it did here, the

Agency’s review is restricted to an audit of the subsequent costs incurred.  “When an application

requests reimbursement for costs that are at or under the amounts of Subpart H and the approved

budget, and provides documentation demonstrating that the costs were actually incurred for

approved work, the Agency cannot ‘second-guess’ whether the requested reimbursement is

reasonable.” T-Town Drive Thru v. IEPA, PCB 07-85 (2008).  While the Board went on to rule

that the owner/operator could be required to submit backup invoices in order for the payment

application to be complete, the reasoning does not extend to eligibility and deductibility issues

which the Act specifically provides are deemed complete by supplying a copy of the OSFM

determination in the application.  (415 ILCS 5/57.8(a)(1)(C))

In addition, the Board in T-Town relied upon its own procedural rule authorizing the

Agency to seek review of any “documentation relied upon by the owner or operator in developing
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the application for payment.”  35 Ill. Admin. Code § 732.602(b); see also id. § 734.610(c) (Part

734 counterpart).  There is no question that the owner here (the Estate) did not rely upon the

1991 document in developing the application for payment.

The evidence indicates that the Agency violated Section 57.8(a)(1) of the Act by

collaterally attacking the determination made by the OSFM by engaging in activities prohibited

by that Section, including seeking to examine the files of the co-ordinate administrative agency

charged with making the deductibility determination.  It would appear that once again, “the

Agency has arrogated to itself a role in which it -- and it alone -- can be trusted with the

important task of protecting our environment . . . , and normal legal rules and procedures be

damned.”  Grigoleit Co. v. Pollution Control Bd., 245 Ill. App. 3d 337, 348 (4th Dist. 1993)

(Steigmann, specially concurring)  Except in this case, the Agency cannot be said to be doing

much to protect our environment.

D. THE INTERPRETATION OF THE LUST PROGRAM ADVOCATED BY
THE ESTATE IN THIS CASE IS CONSISTENT WITH THE PURPOSE
OF THE ACT, AVOIDS CONSTITUTIONAL QUESTIONS AND IS
CONSISTENT WITH AGENCY PRACTICE.

For the foregoing reasons, Petitioner believes that the plain language of the Act and the

regulations promulgated thereunder require the rejection of the Agency’s motion for summary

judgment.  Nonetheless, in the event of any residual uncertainty, there are additional

considerations that support these conclusions.  The basic rules of interpretation are as follows:

If the language is clear, no resort to other aids of construction is
necessary.  If the statute is susceptible of more than one interpretation, the
court may look to other aids, such as the purpose to be served by the statute.
Courts should avoid construing a statute in a manner that raises substantial
questions concerning the statute's constitutional validity. Additionally, courts
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should construe a statute so as to avoid an absurd result or hardship.

Presley v. P&S Grain Co., 289 Ill. App. 3d 453, 462 (5th Dist. 1997).

The problems with the Agency’s approach are manifest: The Petitioner performed over

eighty thousand dollars worth of approved environmental work and when it applied for payment,

the Agency demanded money instead.  The Agency in turn relies upon a heretofore unknown

document in violation of the Act and fights any efforts of the Estate to discover, or of the Board

to know, the circumstances surrounding that document that might assist in challenging it.

1. The Agency’s Approach Discourages New Owners from Electing to Complete
Clean-Ups.

Because the prior owner/operator of the tanks is deceased, many of the historical details

are unavailable.  Until recently, it would not have mattered.  Prior to 2006, when an

owner/operator had not completed an environmental clean-up, his or her death or transfer of the

property constituted the end of anybody’s eligibility to seek reimbursement for corrective action

costs from the LUST Fund.  The Board recently explained how this previous state of affairs has

been modified by the legislature:

Without this revision, the definition [of owner/operator] generally limited
participation in the UST Program and reimbursement to the owner or
operator of the removed leaking USTs, even if that owner or operator had
abandoned the property or transferred it to another entity. Without this
access to the Fund, a new owner or operator of a contaminated property
would presumably be required to bear the costs of remediating
contamination originating with the previous owner. The burden of these
costs plainly would discourage prospective buyers from acquiring property
at which corrective action had not yet resulted in an NFR letter or from
performing corrective action after acquiring it. The Board concludes that the
General Assembly intended in Public Act 94-274 to provide an incentive to
purchase and remediate properties of this nature.

Zervos Three v. IEPA, PCB 10-54, at 31 (Jan. 20, 2011)
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For decedent estates the situation is even more deserving of attention.  An estate is

formed foremost to collect the assets of the decedent for distribution pursuant to the Probate Act. 

In re Estate of Spaits, 117 Ill. App. 3d 142, 149 (5th Dist. 1983).  However, the presence of

contamination on a decedent’s property may mean the property is not an asset.  Cf. Department

of Transp. ex rel. People v. Parr, 259 Ill. App. 3d 602, 603 (3rd Dist. 1994) (describing

condemnation dispute in which the government wanted $100,000 for taking contaminated

property).  The likely effect of such a situation, barring the financial resources to remediate the

contamination, is that of disclaimer and abandonment of the property.  Cf. 755 ILCS 5/2-7

(disclaimer property through probate).  The obvious consequence would be the needless

propagation of more brownfields across the state.  As in Zervos Three, the Board should interpret

any ambiguities in the statute in a manner that would encourage estates to make an election. 

Doing so would not mean disregarding the requirement of a deductible, but simply recognizing

that the estate or other new owner should be able to rely upon the OSFM determination made as

to it.

Like the new owner in Zervos Three, the Petitioner voluntarily elected to take over the

cleanup in reliance upon the OSFM’s determination that it would be eligible for reimbursement

for cleanup costs in excess of $10,000.  Indeed, the Agency’s acceptance of that election stated:

As the new owner, you may be eligible to access the Underground
Storage Tank Fund for payment of costs related to remediation of the
releases.  For information regarding eligibility and the deductible amount to
be paid, please contact the Office of the State Fire Marshal at 217/785-5878.

(Exhibit C)

The above language further demonstrates Petitioner’s justified reliance upon the OSFM

determination.  In contrast, the Agency’s position that once a high deductible, always a high
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deductible, regardless of changes in the law and circumstances, is not merely inconsistent with its

own statements in accepting the election, it would greatly discourage anybody from electing to

perform corrective action.

2. The Agency’s Argument Raises Substantial Questions of the
Constitutionality of its Actions or the Board’s Procedures.

The courts have recognized that the Constitution “requires fundamental fairness in

administrative proceedings.”  Lyon v. Dep't of Children & Family Servs., 335 Ill. App. 3d 376,

384 (4th Dist. 2002).  There are several Constitutional questions raised in this record.  First, the

Estate obtained Agency approval of the work, which included approval of the OSFM

determination contained in the budget proposal.  In reliance upon the various approvals and the

past payment made by the Agency, the Estate then performed over eighty thousand dollars worth

of work.  The effect of the Agency’s position is to retroactively modify its prior approval of the

budget proposal.  The courts have said this is unfair even when the retroactive change is justified

by a change in the statute:

[W]e believe justice, fairness and equity require that persons who comply
with the law not as it might be but as it is then in effect, and in this instance
obtain the required permit after expenditure of funds, should not have that
permit nullified by retroactive application of a statute subsequently enacted.

American Fly Ash Co. v. County of Tazewell, 120 Ill. App. 3d 57, 59 (3d Dist. 1983).

Here, there was no change in the law between when the work was approved and payment

sought.  Thus, the Agency’s change in position is without any justification.

The fundamental fairness problems posed by the Agency’s actions are exacerbated by the

procedures it has utilized and seeks to utilize to defend them.  Despite the Act’s clear language
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that a copy of the OSFM determination is complete as to that issue, the Agency sought additional

information outside of the application without giving the applicant notice and opportunity to

confront the new information.  See Kraut v. Rachford, 51 Ill. App. 3d 206, 214 (1st Dist. 1977)

(While the exact formula varies from situation to situation, due process requires at a minimum

that "notice must be given and an opportunity to be heard afforded which will be meaningful and

appropriate under the circumstances.”) Indeed, the courts have indicated that the Agency denies

fundamental fairness when it relies upon new information without giving the applicant an

opportunity to respond before a final decision is made.  Wells Mfg. Co. v. EPA, 195 Ill. App. 3d

593, 597 (1st Dist. 1990).  However, Petitioner is not asking for the issuance of a Wells letter

here; Petitioner is asking that the Board follow its procedural framework that makes a Wells

letter irrelevant since no new information will be considered by the Board:

The purpose of a Wells letter in the permit program is to notify the applicant
of a potential denial of a permit because of information beyond the contents
of a permit application.  This situation does not occur in the UST program.

In re Proposed Amendments To: Regulation of Petroleum Leaking Underground Storage Tanks

(35 Ill. Adm. Code 734), R04-22 & R04-23 (Feb. 17, 2005) (emphasis added).

What the Board meant by this is that this situation is not supposed to occur in the UST

program.  Here, though, not only did this situation occur, it has been potentially aggravated by

the Hearing Officer’s ruling denying discovery into the circumstances surrounding the new

information.  If the new information relied upon by the Agency should not have been considered,

then discovery relating to it is irrelevant.  If consideration of information beyond the contents of

the application was appropriate, then discovery was appropriate.  Soil Enrichment Materials

Corp. v. EPA, 5 Ill. PCB 715 (1972) ("the appellant is entitled to a hearing to determine whether

Electronic Filing - Received, Clerk's Office, 09/06/2011



16

or not such material was relied upon and further to explore what it discovers").

The process used by the Agency to review and deny previously approved expenses and to

deny the opportunity to examine and confront new evidence relied upon by the Agency violated

the applicant’s right to fundamental fairness.  The Board should seek to avoid or limit these

problems by rejecting the Agency’s use of the 1991 document.

III. ALTERNATIVELY, THE APPLICATION DID NOT VIOLATE 35 ILL. ADMIN.
CODE 734.615(b)(4).

A. THE BOARD RULE DOES NOT APPLY IN THE FACE OF
CONTROLLING STATUTORY AUTHORITY.

A tribunal “should apply the law as it exists at the time of the appeal.”  First of Am. Trust

Co. v. Armstead, 171 Ill. 2d 282, 289 (1996).  At the time of the appeal (and well before), the law

provided that the deductibility determinations are to be made by the OSFM and proven by a copy

of the determination made by the OSFM.  (415 ILCS 5/57.8(1)(C); 415 5/57.9(c)) Any alleged

determination made by the Agency over a generation ago under a different regulatory scheme

does not reflect existing law to be aplied.  Nor does it reflect Petitioner’s eligibility and relevant

deductible, since no other determination was ever made as to the new owner.

B. THE HISTORY OF THE RULE INDICATES THAT IT WAS NOT
INTENDED TO APPLY TO THESE CIRCUMSTANCES.

The regulatory history of Section 734.615(b)(4) reveals that it was based upon the

problem of two incidents at a site and based upon the Agency’s multiple-deductible-per-site

arguments that were later rejected by the Board in Swif-T-Food Mart v. IEPA, PCB 03-185 (May

Electronic Filing - Received, Clerk's Office, 09/06/2011



17

20, 2004).  The rules were proposed in the R01-26 proceedings with the following explanation:

W]e have had occasions where eligibility determinations have been issued,
say, for two separate incidents where different deductibles have been applied
by the Illinois Office of the State Fire Marshal.

R01-26 (Feb. 27, 2001 Hrg. Transcript), at p. 41 (emphasis added).

Doug Clay of the Agency further explained how this could occur:

[I]f I could respond to your question about could you have multiple
deductibles at a given site, the answer is yes.  If – I mean, if they are in
different years and they are separate occurrences.  What we were trying to
clarify here is that if you have got two determinations on the same
occurrences but different incident numbers and maybe years apart and there
have been two different deductibles assessed, we just wanted to clarify that
we would be going by the highest deductible.

R01-26 (Feb. 27, 2001 Hrg. Transcript), at p. 43.

This analysis must at least partly be understood from the context of the Agency’s

discredited position at that time, namely its belief that “one deductible shall apply to one separate

occurrence.”  Swif-T-Food Mart, PCB 03-185, at p. 7.  Instead, the Board held that “deductibles

are generally assessed per site, not per occurrence.”  Id. at p. 11.  The confusion is based upon the

Agency’s misunderstanding of what the OSFM was doing when it issued more than one

deductible determination.  If during a cleanup, an abandoned, unregistered tank was discovered, a

subsequent eligibility determination for the “new” tank might assess a higher deducible if its

discovery meant that “not all” of the tanks were registered any more.  (415 ILCS 5/57.9(b)(3))

The typical OSFM determination reserves the right to modify the determination “should

additional information that would change the determination become available.”  (Rec. 30)  In

summary, the Agency’s articulation for the need for this rule was premised on an overruled

analysis of the nature of the OSFM’s issuance of multiple deductibles per site.  It would have

Electronic Filing - Received, Clerk's Office, 09/06/2011



18

been simpler to state that the most recent OSFM determination controls, but that would have

conflicted with the Agency’s anachronistic view that multiple deductions exist for multiple

incidents.

In any event, the present situation is not within the contemplated intent of the rule.  There

was only one occurrence or incident.  There was only one OSFM determination.  There was only

one eligiblity and deductibility determination made as to Petitioner.

C. ALTERNATIVELY, THE RULE IS INVALID.

Final consideration should be given to the strong likelihood that the rule itself is invalid

or at least will be found invalid in various situations.  During the rulemaking, the Agency was

asked about the statutory authority for the rule and conceded there was none:

Q.  What is the basis for going by the highest deductible and not the lowest
deductible?

A.  The highest deductible indicates that not all of the tanks were registered,
timely registered, and I guess just being conservative.

Q.  But there is . . . no statutory requirements that the highest deductible
applies as opposed to the lowest deductible?

. . .

A.  No.

R01-26 (Feb. 27, 2001 Hrg. Transcript), at pp. 43-44.

The rule is entirely arbitrary in its purpose.  Assuming the existence of two

determinations that are identical in all manner except for two different deductibles, there are

several different approaches available, including applying the correct deductible or the most

recent deductible.  If the question is which is the correct deductible, then the OSFM is
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responsible for making that decision.  (415 ILCS 5/57.9(c)) But things become more

complicated, where as here, the deductible determinations are not identical, they were made by

different agencies, to different owners, separated by a generation of significant legal changes to

the LUST program.  For the Agency to formalize a rule for purely self-serving reasons is

insufficient to support its validity as applied to the unique facts of each situation and the Agency

should at minimum be expected to demonstrate that application of the rule is not purely arbitrary

and is consistent with legislative intent.

Furthermore, the entire rulemaking appears to assume that the Agency has a discretionary

function in reviewing multiple deductibility determination, when in fact, no such discretion exists

in the Act.  If any discretion exists, it lies with the OSFM.

IV. ADDITIONALLY, THE MATTER SHOULD BE SUBMITTED FOR FURTHER
FACTUAL ANALYSIS.

Concurrently, Petitioner is appealing the Hearing Officer’s decision to deny discovery. 

Petitioner has asked for the discovery in order to ensure that the Board has all of the available

evidence before it when evaluating the case.  As Petitioner hopes has been demonstrated in the

previous sections, there are substantial questions of a purely legal nature about the Agency’s

arguments, and indeed if the Board finds the 1991 document to be an improper basis for the

Agency’s decision as a matter of law, then discovery into the circumstances surrounding that

heretofore unknown document would most likely be moot as well.

In addition, Petitioner does not believe the motion for summary judgment can be granted

as presented.  “The summary judgment movant is obligated to demonstrate the absence of factual
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dispute with respect to all issues raised by the pleadings, including the absence of factual dispute

regarding an affirmative defense raised by the party's opponent.”  West Suburban Mass Transit

Dist. v. Conrail, 210 Ill. App. 3d 484, 488 (1st Dist. 1991) (emphasis added).    The Agency did

not address the issues raised in Petitioner’s Amended Petition, and in particular it did not address

the affirmative defenses of estoppel and laches raised therein.  (Amend. Pet. ¶ 18) In other words,

even if we assume for the sake of argument that the Agency correctly states the law in its motion

for summary judgment, the Board may still decide that the Agency is barred by estoppel and

waiver from succeeding on this point due to prior Agency actions.

Finally, the motion for summary judgment does not argue that the OSFM determination

was correct or incorrect; simply that it is low.  Petitioner has also not addressed that issue herein,

since it argues that the OSFM determination is conclusive.  However, if the Board deems review

of the proper deductible to be a relevant to the determination of this appeal, then OSFM’s record,

going back to its 1990 administrative orders concerning this site’s tanks registration needs to be

placed in the record before such an evaluation can be made.

Consequently, if the Board rejects the arguments made in the previous sections of this

response, we ask that the Board order discovery, upon completion of which the parties may either

move for summary judgment based upon the totality of evidence or proceed to hearing.

WHEREFORE, Petitioner, ESTATE OF GERALD D. SLIGHTOM, prays that the

Agency’s Motion for Summary Judgment be Denied and the matter directed to the Hearing

Officer for the scheduling of appropriate discovery into the nature and circumstances of the 1991
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document, or for such other and further relief as it deems meet and just.

ESTATE OF GERALD D. SLIGHTO M    ,         
Petitioner             

By its attorneys,
MOHAN, ALEWELT, PRILLAMAN & ADAMI 

By: /s/ Patrick D. Shaw                     

Fred C. Prillaman
Patrick D. Shaw
MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 N. Old Capitol Plaza, Ste. 325
Springfield, IL  62701
Telephone:  217/528-2517
Facsimile:  217/528-2553
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