
R
E

C
E

IV
E

D
C

L
E

R
K

S
O

FFIC
E

B
E

F
O

R
E

T
H

E
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
AUG

082011
O

F
T

H
E

S
T

A
T

E
O

F
IL

L
IN

O
IS

STA
TE

O
F

ILLIN
O

IS
W

H
E

E
L

IN
G

/G
W

A
A

U
T

O
S

H
O

P
,

)
Pollution

C
ontrol

B
oard

)
P

etitioner,
))

P
C

B
N

o.
10-070

v.
)

(L
U

S
T

A
ppeal)

)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
‘IV

A
L

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

))
R

espondent.
)

N
O

T
IC

E
O

F
F

IL
IN

G

T
O

:
See

A
ttached

S
ervice

L
ist

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

I
have

today
filed

w
ith

the
O

ffice
of

the
C

lerk
of

the
Illinois

P
ollution

C
ontrol

B
oard,

the
M

O
T

IO
N

F
O

R
A

U
T

H
O

R
IZ

A
T

IO
N

O
F

P
A

Y
M

E
N

T
O

F
A

T
T

O
R

N
E

Y
S

’
F

E
E

S
A

S
C

O
S

T
S

O
F

C
O

R
R

E
C

T
IV

E
A

C
T

IO
N

,
a

copy
of

w
hich

is
herew

ith
served

upon
you.

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,
JA

S
O

N
A

.
G

U
ISL

N
G

E
R

,
certify

that
I

served
the

foregoing
N

otice
of

F
iling

and
M

O
T

IO
N

F
O

R
A

U
T

H
O

R
IZ

A
T

IO
N

O
F

P
A

Y
M

E
N

T
O

F
A

T
T

O
R

N
E

Y
S

’
F

E
E

S
A

S
C

O
S

T
S

O
F

C
O

R
R

E
C

T
IV

E
A

C
T

IO
N

upon
the

parties
listed

on
the

attached
S

ervice
L

ist,
by

the
m

eans
listed

on
the

attached
S

ervice
L

ist,
before

4:30
p.m

.
on

A
ugust

8,
2011.

D
ennis

G
.

W
alsh

Jason
A

.
G

uisinger
K

L
E

IN
,

T
H

O
R

P
E

A
N

D
JE

N
K

IN
S

,
L

T
D

.
20

N
orth

W
acker

D
rive,

S
uite

1660
C

hicago,
IL

60606
(312)

984-6400

272
683

1
1



S
E

R
V

IC
E

L
IS

T

V
IA

H
A

N
D

D
E

L
IV

E
R

Y
P

ollution
C

ontrol
B

oard
A

ttn:
John

T
herriault,

C
lerk

100
W

est
R

andolph
S

treet
Jam

es
R

.
T

hom
pson

C
enter,

S
uite

11-500
C

hicago,
Illinois

60601-3218

V
IA

F
IR

S
T

C
L

A
S

S
M

A
IL

Illinois
E

nvironm
ental

P
rotection

A
gency,

B
ureau

o
f

L
and

A
ttn:

M
ichael

P
iggush

1021
N

orth
G

rand
A

venue
E

ast
P.O

.
B

ox
19276

S
pringfield,

IL
62794-9276

V
IA

F
IR

S
T

C
L

A
S

S
M

A
IL

D
ivision

of
L

egal
C

ounsel
Illinois

E
nvironm

ental
P

rotection
A

gency
A

ttn:
M

elanie
A

.
Jarvis,

A
ss’t

C
ounsel

1021
N

orth
G

rand
A

venue
E

ast
P.

0
.

B
ox

19276
S

pringfield,
IL

62794-9276

V
IA

F
IR

S
T

C
L

A
S

S
M

A
IL

B
radley

P.
H

alloran,
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
est

R
andolph

S
treet

S
uite

11-500
C

hicago,
IL

60601

2
7
2
6
8
3
1

2



B
E

F
O

R
E

T
H

E
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
O

F
T

H
E

S
T

A
T

E
O

F
IL

L
IN

O
IS

W
H

E
E

L
IN

G
/G

W
A

A
U

T
O

S
H

O
P

,
)

P
etitioner,

))
P

C
B

N
o.

10-070
AVG

082011
)

(L
U

S
T

A
ppeal)

ST
A

T
E

)
P

O
Iltj

C
ontrol

B
oa

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

P
R

O
T

E
C

T
IO

N
A

G
E

N
C

Y
,

)

_
_

R
espondent.

)

M
O

T
IO

N
F

O
R

A
U

T
H

O
R

IZ
A

T
IO

N
O

F
P

A
Y

M
E

N
T

O
F

A
T

T
O

R
N

E
Y

S
’

F
E

E
S

A
S

C
O

S
T

S
O

F
C

O
R

R
E

C
T

IV
E

A
C

T
IO

N

N
O

W
C

O
M

E
S

Petitioner,
V

illage
of

W
heeling

(“V
illage”),

by
counsel,

K
L

E
IN

,
T

H
O

R
PE

&

JE
N

K
IN

S,
L

T
D

.,
and

pursuant
to

Section
57.8(1)

of
the

Illinois
E

nvironm
ental

P
rotection

A
ct,

415
IL

C
S

5/57.8(1),
and

the
Illinois

P
ollution

C
ontrol

B
oard’s

(the
“B

oard”)
July

7,
2011

Interim

O
pinion

and
O

rder
(“O

rder”),
hereby

m
oves

the
B

oard
for

authorization
to

paym
ent

of
legal

fees

costs
from

the
U

nderground
Storage

T
ank

fund.
In

support,
P

etitioner
states

as
follow

s:

1.
O

n
June

10,
2010,

the
V

illage
tim

ely
filed

a
P

etition
for

R
eview

of
the

Illinois

E
nvironm

ental
P

rotection
A

gency’s
(“IE

PA
”)

February
2010

denial
of

the
V

illage’s
request

for

reim
bursem

ent
of

corrective
action

costs
in

the
am

ount
of

$78,915.82
from

the
Illinois

U
nderground

Storage
T

ank
Fund

(“U
ST

Fund”).

2.
O

n
June

17,
2010,

the
B

oard
accepted

the
V

illage’s
P

etition
for

R
eview

and
ordered

the

A
gency

to
file

the
entire

A
dm

inistrative
R

ecord
(“A

R
”)

in
this

m
atter.

3.
A

fter
the

IE
PA

failed
to

tim
ely

file
the

A
R

,
the

V
illage

m
oved

for
default

or,
in

the

alternative,
sanctions

on
A

ugust
13,

2010.

4.
O

n
Septem

ber
3,

2010,
the

A
gency

filed
the

1,270
page

A
R

,
together

w
ith

a
m

otion
for

sum
m

ary
judgm

ent.
T

he
V

illage
subsequently

w
ithdrew

its
m

otion
for

default
and/or

sanctions.

272569_i
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5.
T

he
A

R
contained

thousands
of

pages
spanning

nearly
fifteen

(15)
years

of
activity

at
the

site.6.
O

n
O

ctober
29,

2010,
the

V
illage

filed
its

m
otion

for
sum

m
ary

judgm
ent.

7.
T

he
V

illage
and

IE
PA

filed
responses

to
each

other’s
m

otions
for

sum
m

ary
judgm

ent
and

the
IE

PA
filed

a
reply

brief
in

support
of

its
m

otion
for

sum
m

ary
judgm

ent.

8.
O

n
July

7,
2011,

the
B

oard
granted

the
V

illage’s
m

otion
for

sum
m

ary
judgm

ent
and

denied
the

TEPA
’s

m
otion,

rem
anding

the
m

atter
back

to
the

IE
PA

to
consider

the
m

erits
of

that

portion
of

the
V

illage’s
budget

($78,915.82)
at

issue
here.

A
s

part
of

the
July

7th
order,

the

B
oard

directed
the

V
illage

to
file

a
statem

ent
of

its
legal

costs
eligible

for
reim

bursem
ent.

9.
A

request
for

reim
bursem

ent
of

attorneys’
fees

from
the

U
ST

Fund
is

properly
brought

as

a
m

otion
for

m
odification

of
a

final
B

oard
order.

T
ed

H
arrison

O
il

C
o.

v.
IE

PA
,

PC
B

99-127

(O
ctober

16,
2003).

See
also

T
ouchdow

n
Sportsw

ear,
Inc.

v.
H

ickory
P

oint
M

all
C

o.,
165

Ill.A
pp.3d

72,
73
(4t
h

D
ist.1987)

(holding
that

since
the

court
m

ust
first

identify
the

prevailing

party,
attorney

fee
petition

is
properly

brought
as

a
post-judgm

ent
m

otion).

10.
Section

57.8(1)
ofthe

A
ct

states
that:

C
orrective

action
does

not
include

legal
defense

costs.
L

egal
defense

costs
include

legal
costs

for
seeking

paym
ent

under
this

T
itle

unless
the

ow
ner

or
operator

prevails
before

the
B

oard
in

w
hich

case
the

B
oard

m
ay

authorize
paym

ent
of legal

fees.

415
IL

C
S

5/57.8(1).

11.
“A

prevailing
party,

for
purposes

of
aw

arding
attorney

fees,
is

one
that

is
successful

on
a

significant
issue

and
achieves

som
e

benefit
in

brining
suit.”

lB
.

E
sker

&
Sons,

Inc.
v.

C
le-P

a
‘s

P
’sh

i,
325

Ill.A
pp.3d

276,
280
(5t
h

D
ist.2001).

12.
H

ere,
the

V
illage

is
the

prevailing
party

for
purposes

of
aw

arding
attorneys’

fees
w

ithin

the
scope

of
Section

57.8(1)
of

the
A

ct.
O

n
February

2,
2010,

the
IE

PA
denied

the
V

illage’s

272569_I
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application
for

reim
bursem

ent
of

corrective
action

costs
from

the
U

ST
Fund.

O
n

July
7,

2011,

the
B

oard
granted

the
V

illage’s
m

otion
for

sum
m

ary
judgm

ent,
thereby

holding
the

IE
PA

im
properly

denied
the

V
illage’s

request.

13.
B

ecause
the

A
ct

provides
for

reim
bursem

ent
of

legal
costs

incurred
in

prevailing
before

the
B

oard,
it

constitutes
a

“fee-shifting”
statute.

See
B

rundidge,
et

al.
v.

G
lendale

Fed.
B

ank,

F.S.B
.,

168
Ill.2d

235,
245

(1995).
F

ee-shifting
statutes

are
intended

to
encourage

litigation
by

providing,
as

part
of

relief
aw

arded,
paym

ent
of

the
costs

of
m

aintaining
the

action,
including

attorneys’
fees.

C
hicago

v.
Illinois

C
om

m
erce

C
om

m
‘n,

187
Il1.A

pp.3d
468,

470
(1stD

ist.1989).

T
he

aw
ard

of
legal

fees
is

w
ithin

the
discretionary

pow
ers

of
the

B
oard.

Illinois
A

yers
O

il
C

o.
v.

IE
PA

,
PC

B
N

o.
03-2

14,
slip

op.
at

8
(A

ug.
5,

2004).

14.
In

determ
ining

w
hether

to
exercise

its
discretion

to
authorize

paym
ent,

the
B

oard

considers
the

reasonableness
of

the
requested

legal
fees

and
costs.

P
rim

e
L

ocation
P

roperties,

L
L

C
v.

IE
PA

,
PC

B
N

o.
09-67,

slip
op.

at
4

(N
ov.

5,
2009).

T
he

party
seeking

reim
bursem

ent
has

the
burden

of
presenting

sufficient
evidence

w
ith

w
hich

the
B

oard
can

determ
ine

the

reasonableness
of

the
fees.

P
rim

e
L

ocation,
slip

op.
at

4,
citing

E
sker

&
Sons,

325
Ill.A

pp.3d
at

283.
A

party
“m

ust
set

forth
w

ith
specificity

the
legal

services,
an

item
ization

of
the

tim
e

expended
for

the
individual

service,
and

the
hourly

rate
charged.”

D
ickerson

P
etroleum

,
Inc.

v.

IE
PA

,
PC

B
N

o.
09-87/PC

B
N

o.
10-5

(C
onsolidated),

slip
op.

at
7

(D
ec.

2,
2010).

A
fee

includes

the
costs

incurred
seeking

an
aw

ard.
See

C
itizens

O
rganizing

P
roject

v.
ID

N
R

,
189

Ill.2d
593,

599
(2000).

15.
In

determ
ining

w
hether

the
requested

fees
and

costs
are

reasonable,
the

B
oard

m
ay

also

consider
the

entire
record

and
its

experience
and

know
ledge

of
the

case
in

assessing
w

hat

charges
are

reasonable.
D

ickerson
P

etroleum
,

slip
op.

at
7.

272569_i
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16.
T

he
B

oard
has

addressed
the

ability
of

a
petitioner

to
be

reim
bursed

for
its

legal
costs

w
hen

appealing
A

gency
decisions

under
the

U
ST

Fund.
In

illinois
A

yers
O

il
C

o.
v.

IE
PA

,
the

petitioner
appealed

the
IE

PA
’s

rejection
of

its
corrective

action
plan

and
budget.

T
he

B
oard

reversed
the

JE
PA

and
found

that
the

petitioner
w

as
entitled

to
all

of
its

legal
expenses.

Id.,
slip

op.
at

9-10.
Sim

ilarly,
in

Sw
ift-T

-Food
M

art
v.

JE
PA

,
PC

B
N

o.
03-185

(A
ug.

19,
2004),

the

B
oard

aw
arded

the
petitioner

all
of

its
attorneys’

fees
after

the
B

oard
reversed

the
A

gency’s

order
denying

reim
bursem

ent
of

requested
costs

of
corrective

action.
Slip

op.
at

2-4.
See

also

T
ed

H
arrison

O
il,

(finding
that

the
petitioner

w
as

entitled
to

all
of

its
attorneys’

fees
after

petitioner
prevailed

on
its

appeal
of

A
gency’s

decision
denying

reim
bursem

ent).

17.
In

support
of

its
request,

the
V

illage
attaches

the
affidavit

of
Jason

A
.

G
uisinger,

docum
enting

legal
fees

and
costs

incurred
in

this
m

atter
of

$17,115.06.
A

true
and

accurate
copy

ofthe
affidavit

is
attached

hereto
as

E
xhibit

A
and

m
ade

a
part

hereof.

18.
T

he
affidavit

of
Jason

A
.

G
uisinger,

subm
itted

on
behalf

of
the

V
illage,

provides

sufficient
support

pursuant
to

w
hich

the
B

oard
can

determ
ine

the
reasonableness

of
the

V
illage’s

attorneys’
fees

and
costs

expended
in

this
m

atter.
In

regard
to

the
affidavit

of
M

r.
G

uisinger,
the

affidavit
and

supporting
exhibits

specify
the

legal
services

provided,
the

identity
of

the
attorney

providing
the

legal
services,

an
item

ization
of

the
tim

e
expended

for
the

individual
service,

and

the
hourly

rate
charged.

See
E

xhibit
A

.

19.
Further,

the
V

illage’s
sum

m
ary

of
fees

and
costs

are
sim

ilar
in

detail
to

those
provided

by

the
petitioners

in
Illinois

A
yers,

S
w

if7
and

D
ickerson

P
etroleum

.
In

Illinois
A

yers,
the

petitioner
requested

reim
bursem

ent
of

$42,744.50
in

legal
fees

and
$1,711.99

in
costs,

w
hich

the

B
oard

approved.
Slip

op.
at

10.
In

S
w

ifT
,

the
B

oard
directed

the
IE

PA
to

pay
$10,862.50

in

272569_I
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fees
and

$428.87.
Slip

op.
at

3.
L

astly,
in

D
ickerson

P
etroleum

,
the

petitioner
requested

$52,343
in

fees
and

$676.29
in

costs
and

the
B

oard
approved

the
sam

e.
Slip

op.
at

9.

20.
N

otably,
in

Z
ervos

T
hree

Inc.,
v.

IE
PA

,
a

case
decided

by
the

B
oard

that
is

identical
to

this
case,

the
B

oard
granted

the
petitioner’s

request
for

attorneys’
fees

in
the

am
ount

of

$73,347.88
and

found
hourly

rates
of

up
to

$410.00
per

hour
to

be
reasonable

for
a

senior

attorney
and

approved
an

hourly
rate

of
$200.00

per
hour

for
paralegals.

PC
B

N
o.

10-54
slip

op.

at
8.

C
ertainly,

in
light

ofZ
ervos

T
hree,

the
V

illage’s
requestherein

is
reasonable.

21.
In

conclusion,
the

V
illage

is
entitled

to
its

attorneys’
fees

and
costs

incurred
in

this

m
atter.

T
he

V
illage

has
prevailed

before
the

B
oard

in
this

case
for

purposes
of

Section
57.8(1)

in

having
its

m
otion

for
sum

m
ary

judgm
ent

granted
and

has
provided

sufficient
support

for
the

reasonableness
of

its
fee

petition.
T

hus,
the

B
oard

should
exercise

its
discretion

and
direct

the

A
gency

to
pay

the
V

illage’s
fees

and
costs.

W
H

E
R

E
FO

R
E

,
P

etitioner,
V

IL
L

A
G

E
O

F
W

H
E

E
L

IN
G

,
requests

that
the

B
oard

grant
its

M
otion

for
A

uthorization
of

P
aym

ent
of

L
egal

Fees,
authorize

paym
ent

of
such

fees
from

the

U
ST

Fund
in

the
am

ount
of

$17,115.06,
and

for
such

other
relief

as
the

B
oard

deem
s

just
and

appropriate.

D
A

T
E

D
:

A
ugust

8,
2011

R
espectfully

subm
itted,

V
IL

L
A

G
E

O
F

W
H

E
E

L
IN

G

B
y:

0
its

attorneys
D

ennis
G

.
W

alsh
Jason

A
.

G
uisinger

K
L

E
IN

,
T

H
O

R
P

E
A

N
D

JE
N

K
IN

S
,

L
T

D
.

20
N

orth
W

acker
D

rive,
Suite

1660
C

hicago,
IL

60606
(312)

984-6400

272569_i
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B
E

F
O

R
E

T
H

E
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
O

F
T

H
E

S
T

A
T

E
O

F
IL

L
IN

O
IS

W
IIE

E
L

IN
G

/G
W

A
A

U
T

O
S

H
O

P
,

))
V

illage,
))

P
C

B
N

o.
10-070

v.
)

(L
U

S
T

A
ppeal)

)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

,
))

R
espondent.

)

A
F

F
ID

A
V

IT
O

F
JA

S
O

N
A

.
G

U
IS

IN
G

E
R

I,
JA

S
O

N
A

.
G

U
IS

IN
G

E
R

,
being

first
duly

sw
orn

upon
oath,

state
that

I
have

personal

know
ledge

of
the

follow
ing

facts
and

that
if

called
to

testify
herein,

I
w

ill
truthfully

attest
to

the

truth
of

the
follow

ing
statem

ents:

1.
I

am
an

attorney
licensed

to
practice

law
,

in
good

standing,
the

State
of

Illinois.

2.
I

received
m

y
Juris

D
octor

from
M

ichigan
State

U
niversity

C
ollege

of
L

aw
in

2005.
I

have
been

licensed
to

practice
law

in
the

State
of

Illinois
for

over
five

(5)
years.

3.
I

have
handled

environm
ental

litigation
for

various
governm

ental
agencies

and
private

entities
for

the
past

five
(5)

years.

4.
M

y
boss,

D
ennis

W
alsh

G
.

W
alsh,

received
his

law
degree

from
John

M
arshall

C
ollege

of
L

aw
in

1986
and

w
as

licensed
to

practice
law

in
the

State
of

Illinois
that

sam
e

year.

M
r.

W
alsh

is
in

good
standing

as
a

licensed
attorney

in
the

State
of

Illinois.

5.
M

r.
W

alsh
has

been
handling

environm
ental

law
cases

for
the

pasttw
enty-five

(25)
years.

6.
M

r.
W

alsh
and

I
are

attorneys
of

record
in

the
case

captioned,
W

heeling/G
W

A
A

uto
Shop

v.JE
PA

,
PC

B
N

o.
10-70.

7.
M

r.
W

alsh
supervised

m
y

legalw
ork

on
this

m
atter.

2
7
2
6
8
2
1

1



8.
M

r.
W

alsh
and

I
are

attorneys
w

ith
the

finn
of

K
lein,

T
horpe

&
Jenkins

L
T

D
(“K

T
J”).

M
r.

W
alsh

is
a

senior
partner

w
ith

K
T

J
and

I
am

a
senior

associate
attorney.

9.
K

T
J

has
been

representing
local

governm
ental

entities
since

1935.

10.
K

T
J

is,
and

w
as

at
all

relevant
tim

es,
the

V
illage

A
ttorneys

for
the

V
illage

of
W

heeling

(“V
illage”),

the
V

illage
in

this
case.

11.
B

ecause
K

T
J

is
capable

o
f

handling
all

types
o
f

local
governm

ent
litigation,

including

environm
ental

litigation,
the

V
illage

w
as

not
required

to
retain

special
counsel

to
handle

this
m

atter.
T

he
V

illage
requested

that
K

T
J

handle
this

m
atter

at
its

standard
litigation

rates.

12.
M

y
hourly

rate
for

handling
litigation

for
the

V
illage,

as
o
f

July
1,

2011,
is

$185.00
per

hour.
P

rior
to

that
tim

e,
and

at
all

other
tim

es
relevant

to
this

m
atter,

m
y

hourly
rate

for

said
w

ork
w

as
$180.00

per
hour.

13.
M

r.
W

alsh,
as

a
senior

partner,
currently

charges
$195.00

per
hour

for
V

illage
litigation.

P
rior

to
July

1,
2011,

and
at

all
other

tim
es

relevant
to

this
m

atter,
M

r.
W

alsh
charged

$190.00
per

hour
for

said
w

ork.

14.
E

vidence
in

appeals
from

final
adverse

IE
P

A
action

seeking
relief

from
the

U
S

T

F
und

is
lim

ited
to

m
atters

disclosed
w

ithin
the

IE
P

A
’s

A
dm

inistrative
R

ecord.
T

he

B
oard

ordered
the

IE
P

A
to

file
its

A
dm

inistrative
R

ecord
in

this
cause

so
that

the

parties
and

the
B

oard
could

review
the

propriety
o

f
the

IE
P

A
’s

denial
o
f

the

V
illage’s

claim
for

reim
b

u
rsem

en
t

from
the

U
S

T
F

und.
T

o
the

extent
that

the

V
illage

had
sought

reim
b

u
rsem

en
t

from
the

U
S

T
F

und
as

the
current

ow
ner

o
f

an

otherw
ise

eligible
site

based
on

activities
perform

ed
by

a
predecessor

in
title

to
the

site
in

resp
o
n
se

to
an

h
isto

ric
release

b
ased

on
a

recen
t

am
en

d
m

en
t

to
the

2



statute,
a

detailed
review

o
f

the
A

dm
inistrative

R
ecord

w
as

necessary
in

order
to

determ
ine

the
propriety

ofV
illage’s

claim
for

reim
bursem

ent

15.
A

ll
of

the
historic

inform
ation

necessary
to

respond
to

the
IE

PA
’s

denial
of

V
illage’s

claim
for

reim
b
u
rsem

en
t

from
the

U
S

T
F

und
w

as
in

the
A

d
m

in
istrativ

e
R

ecord.

16.
T

he
JE

P
A

w
as

late
in

filing
the

A
d

m
in

istrativ
e

R
ecord,

and
the

V
illage

sought

to
com

pel
the

IE
P

A
to

file
the

A
dm

inistrative
R

ecord
by

m
otion

to
the

B
oard.

O
n

S
eptem

ber
3,

2010,
the

IE
P

A
filed

the
A

dm
inistrative

R
ecord

containing
thousands

of
pages

of
text,

reports,
correspondence,

data
and

exhibits,
spanning

a
period

from
1995

to
2008.

T
he

V
illage

w
ithdrew

its
petition

upon
receipt

of
the

A
dm

inistrative

R
ecord.

17.
T

hereafter,
the

V
illage

and
the

IE
PA

concluded
that

the
dispute

betw
een

the
IE

PA
and

the
V

illage
w

as
a

question
of

law
concerning

the
application

of
the

statute

follow
ing

a
recen

t
am

endm
ent,

and
that

the
facts

w
ere

generally
not

in

dispute.
S

pecifically,
the

issue
w

as
w

hether
the

V
illage

w
as

eligible
to

seek

reim
bursem

ent
from

the
U

S
T

F
und

as
a

subsequent
ow

ner,
even

though
the

V
illage

subm
itted

the
w

ritten
election

to
be

bound
by

T
itle

X
V

I
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct
follow

ing
the

com
pletion

of
the

otherw
ise

reim
bursable

expenses.

18.
T

he
V

illage’s
appeal

presented
an

issue
o
f

first
im

pression
to

the
B

oard,
and

involved
a

detailed
review

o
f

the
A

dm
inistrative

R
ecord

in
order

to
establish

the

statutory
elem

ents
necessary

for
a

new
ow

ner
to

access
the

U
S

T
F

und.
S

pecifically,
a

new
ow

ner,
w

ho
w

as
not

subject
to

the
requirem

ents
described

at
T

itle
X

V
I

ofthe
Illinois

E
nvironm

ental
P

rotection
A

ct,
w

as
not

entitled
to

access
the

U
S

T
F

und
unless

the

3



new
ow

ner
co

u
ld

prove
that

the
site

is
one

that
had

co
n

tain
ed

one
or

m
ore

reg
istered

underground
storage

tanks
that

had
been

rem
oved,

and
for

w
hich

previous
corrective

action
had

not
resulted

in
the

issuance
o

f
a

“N
o

F
urther

R
em

ediation”
letter

from
the

Illinois
E

nvironm
ental

P
rotection.

If
those

elem
ents

are
proved

and
if

the
new

o
w

n
er

elects
to

be
reg

u
lated

p
u
rsu

an
t

to
T

itle
X

V
I

o
f

the
Illin

o
is

E
n

v
iro

n
m

en
tal

P
rotection

A
ct

by
providing

notice
to

the
Illinois

E
PA

,
then

the
new

ow
ner

is
eligible

for
reim

bursem
ent

from
the

U
ST

Fund
for

otherw
ise

reim
bursable

expenses.

19.
T

he
IE

P
A

arg
u

ed
that

the
new

ow
ner

w
as

req
u

ired
to

p
ro

v
id

e
the

IE
P

A
w

ith

notice
of

th
e

electio
n

to
p
ro

ceed
u

n
d
er

T
itle

X
V

I
o
f

th
e

Illin
o
is

E
n

v
iro

n
m

en
tal

P
rotection

A
ct

before
a

new
ow

ner
could

incur
the

reim
bursable

corrective
action

costs.
T

he
V

illage
disagreed,

and
argued

that
the

new
ow

ner

needed
oniy

to
accept

the
burden

of T
itle

X
V

II
and

perform
reim

bursable
activities.

21.
T

hereafter,
the

parties
briefed

cross
m

otions
for

sum
m

ary
judgm

ent,
and

each

prepared
responses

to
the

other!s
m

otion.

22.
T

he
B

oard
acknow

ledged
that

the
facts

disclosed
in

the
A

dm
inistrative

R
ecord

and
b

riefs
w

ere
su

fficien
t

and
satisfacto

ry
to

d
ecid

e
the

q
u

estio
n

o
f

law

presented.
O

n
July

7,
2011,

the
B

oard
determ

ined
that

V
illage

w
as

entitled
to

the

relief
requested

and
recited

in
the

O
rder.

23.
B

etw
een

M
arch

2,
2010

to
A

ugust
8,

2011,
D

ennis
W

alsh
and

I
w

ere
the

attorneys

for
this

litigation.
D

uring
that

tim
e,

w
e

assigned
three

(3)
paralegals,

Susan

G
latstein,

L
inda

S
tream

,
and

L
eslie

S
chm

idt
to

w
ork

on
this

case.
T

w
o

(2)
law

clerks
also

p
erfo

rm
ed

w
ork

on
this

file
at

a
rate

o
f

at
the

rate
o

f
$75.00

per

4



hour.
T

he
standard

hourly
rate

for
M

s.
G

latstein
and

M
s.

S
tream

w
as

$105.
T

he

hourly
rate

for
M

s.
S

chm
idt

w
as

$110
per

hour.
T

hese
rates

are
co

n
sisten

t
w

ith,

and
not

m
ore

th
an

th
e

p
rev

ailin
g

b
illin

g
rates

for
leg

al
serv

ices
in

the
C

hicago

legal
com

m
unity

for
attorneys,

paralegals
and

law
clerks

w
ith

sim
ilar

background
and

experience.

2
4
.

I
h
av

e
p
erso

n
al

k
n
o
w

led
g
e

as
to

th
e

o
ffice

p
ro

ced
u
res

o
f

K
T

J
co

n
cern

in
g

reco
rd

in
g

o
f

d
aily

tim
e,

its
entry

on
the

co
m

p
u
ter

sy
stem

to
g
eth

er
w

ith
the

reco
rd

reten
tio

n
p
ro

ced
u
res

o
f

the
firm

.
T

he
law

firm
o
f

K
T

J
has,

th
ro

u
g
h
o
u
t

its
rep

resen
tatio

n
s

p
ertin

en
t

to
th

is
m

atter,
em

p
lo

y
ed

a
tim

e

k
eep

in
g

sy
stem

u
n
d
er

w
h
ich

each
atto

rn
ey

m
ak

es
d
aily

n
o
tatio

n
s

as
to

his

and
her

activ
ities

on
b
eh

alf
o
f

the
clien

t.
T

he
in

fo
rm

atio
n

set
fo

rth
in

th
ese

d
aily

n
o
tatio

n
s

is
en

tered
in

a
co

m
p
u
ter

system
.

26.
I

h
av

e
attach

ed
tru

e
and

co
rrect

co
p
ies

o
f

th
e

b
illin

g
statem

en
ts

m
y

law
firm

issu
ed

to
V

illag
e.

S
aid

co
p
ies

are
attach

ed
and

in
co

rp
o
rated

h
erein

as
G

ro
u
p

E
x
h
ib

it
1.

27.
G

roup
E

xhibit
1

describes
w

ork
perform

ed
and

the
costs

incurred
betw

een

M
arch

2,
2
0
1
0

and
A

u
g
u
st

8,
2
0
1
1
.

T
he

atto
rn

ey
s

fees
and

co
sts

in
cu

rred
for

th
is

tim
e

to
tal

$
1
7
,1

1
5
.0

6
.

G
ro

u
p

E
x
h
ib

it
1

in
d
icates

that

d
u
rin

g
this

tim
e,

Jaso
n

G
u
isin

g
er

and
I

rep
resen

ted
the

V
illag

e
in

its
P

etitio
n

for
R

ev
iew

o
f

th
e

IE
P

A
’s

F
eb

ru
ary

2,
2
0
1
0

d
eterm

in
atio

n
to

d
en

y
V

illag
e

req
u
est

for
reim

b
u
rsem

en
t

o
f

co
rrectiv

e
actio

n
costs.

T
hat

w
ork

included,
but

w
as

not
lim

ited
to:

rev
iew

in
g

the
IE

P
A

’s
F

eb
ru

ary
2,

2
0
1
0

d
eterm

in
atio

n
;

5



rev
iew

in
g

th
e

ad
m

in
istrativ

e
reco

rd
in

d
etail;

research
in

g
and

an
aly

zin
g

b
o

th
th

e
factu

al
and

leg
al

m
atters

related
to

V
illag

e’s
P

e
titio

n
fo

r

R
ev

iew
;

d
ra

ftin
g

an
d

re
v
isin

g
th

e
P

e
titio

n
fo

r
R

ev
iew

;

co
rresp

o
n
d
en

ce
w

ith
the

V
illag

e
as

w
ell

as
co

u
n
sel

for
the

IE
P

A
reg

ard
in

g

the
P

etitio
n

for
R

ev
iew

;
d
raftin

g
and

rev
isin

g
a

m
o
tio

n
for

d
efau

lt
that

w
as

n
ecessitated

by
the

IE
P

A
’s

in
ab

ility
to

tim
ely

file
the

A
d

m
in

istrativ
e

R
ecord;

p
articip

atin
g

by
teleco

n
feren

ce
in

B
o
ard

m
an

d
ated

co
n

feren
ces;

rev
iew

in
g

h
earin

g
o
fficer

and
B

oard
o

rd
ers;

co
n

ferrin
g

w
ith

co
u
n

sel
for

the
IE

P
A

;

research
in

g
and

an
aly

zin
g

leg
al

m
atters

related
to

the
m

o
tio

n
s

for

su
m

m
ary

ju
d
g
m

en
t

filed
by

V
illag

e
and

the
IE

P
A

;
d

raftin
g

and
rev

isin
g

b
o

th
the

m
o

tio
n

fo
r

su
m

m
ary

ju
d

g
m

en
t

and
th

e
resp

o
n

se
to

th
e

IE
P

A
’s

m
o

tio
n

fo
r

su
m

m
ary

ju
d

g
m

en
t;

d
raftin

g
n
u
m

ero
u
s

m
o
tio

n
s

to
ex

ten
d

the

d
ecisio

n
d

ead
lin

e;
and

p
rep

arin
g

a
m

o
tio

n
for

au
th

o
rizatio

n
o

f
p

ay
m

en
t

o
f

attorneys
fees.

28.
In

p
rep

arin
g

th
is

affid
av

it
in

su
p
p
o
rt

o
f

V
illage’

M
o
tio

n
for

A
u

th
o
rizatio

n

o
f

P
ay

m
en

t
o
f

A
tto

rn
ey

s’
F

ees,
I

have
rev

iew
ed

each
o
f

th
e

b
illin

g

statem
en

ts
attach

ed
as

part
o
f

G
roup

E
x
h

ib
it

1,
and

I
have

co
n

clu
d

ed
that

each
en

try
is

fair
and

reaso
n
ab

le
and

necessary
for

the
proper

prosecution
of

the

V
illage’s

claim
in

this
m

atter,

29.
A

ll
o
f

the
tim

e
en

tries
th

at
are

in
clu

d
ed

in
the

b
illin

g
statem

en
ts

attach
ed

as

G
roup

E
x
h
ib

it
1

are
so

lely
related

to
th

is
m

atter
and

w
ere

reaso
n

ab
ly

n
ecessary

in
rep

resen
tin

g
th

e
V

illag
e

in
its

P
etitio

n
fo

r
R

ev
iew

o
f

the

Illin
o

is
E

n
v
iro

n
m

en
tal

A
g
en

cy
’s

F
eb

ru
ary

2,
2
0

1
0

d
eterm

in
atio

n
to

d
en

y
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V
illa

g
e
’s

re
q
u
e
st

fo
r

re
im

b
u
rse

m
e
n
t

o
f

corrective
action

costs
from

the
U

ST

Fund.

30.
B

ased
on

m
y

k
n
o
w

led
g
e

o
f

th
e

g
en

eral
leg

al
co

m
m

u
n
ity

in
th

e
C

h
icag

o

area
reg

ard
in

g
b

illin
g

p
ractices

and
rates,

and
h
av

in
g

co
n
tracted

for
leg

al

serv
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5.48
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14.00
26.79

6/7/2010
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est
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3,00
5.48
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6/3/2010
W

est
Law

R
esearch

1.00
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K
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1.00
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96.00
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9/25/2010
W

est
Law
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19.00
32.00

10/14/2010
P

hotocopies
39.00

7.80

10/29/2010
P

hotocopies
13.00

2.60

12/14/2010
P

hotocopies
39.00

7.80

4/15/2011
P

hotocopies
42.00

8.40

5/11/2011
P

hotocopies
36.00

7.20

5/11/2011
P

hotocopies
9.00

1.80

5/11/2011
P

hotocopies
36.00

7.20

5/11/2011
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A
m

ount
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Soft

C
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C
o

m
p

o
n

en
t

T
ype:

H
ard

C
osts

10/16/2002
PA

L
C

onvA
R

C
ost

1.00
20.70

C
om

ponent
T

ype:
H

ard
C

osts
1.00

$
20.70

C
o

m
p

o
n

en
t

T
ype:

F
ees

3/2/2010
D

G
W

R
eceipt

and
re’A

ew
of

com
m

unications
and

docum
ents

re
N

FR
L

etter
and

1.75
315.00

reim
bursem

ent
issues;

research
re

appeal
m

atters

3/3/2010
D

G
W

R
eceipt

and
reA

ew
of

additional
correspondence

and
docum

ents
re

434
2.20

396.00

M
ilw

aukee
A

n
u
e

appeal
issues;

preparation
for

and
attendance

at

conference
call;

reiew
of

extension
letter;

reA
ew

of
draft

N
FR

letter;

com
m

unications
w

ith
J.

Ferolo

3/4/2010
D

G
W

C
om

m
unication

w
ith

IE
PA

attorney
re

extension
for

appeal;
preparation

of
2.80

504.00

draft
extension

letter;
re4ew

of
Pollution

C
ontrol

B
oard

regulations
re

appeals

3/5/2010
D

G
W

C
om

m
unications

re
extension

request
issu

es
0.30

54.00

3/8/2010
D

G
W

C
om

m
unications

w
ith

IE
PA

re
extension

request
issues;

com
m

unications
0.40

72.00

w
ith

E
PA

3/11/2010
D

G
W

R
eceipt

and
reA

ew
of

R
equest

for
90-day

extension
of

appeal
peilod

and
0.40

72.00
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W

R
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B
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36.00

3/26/2010
D

G
W

P
reparation

of
com

m
unications

re
extension

request
0.30

54.00

3/26/2010
D

G
W

R
eceipt

and
re

e
w

of
com

m
unications

re
FO

B
order

0.40
72.00

6/1/2010
JA

G
R

esearch
in

preparation
for

filing
petition

to
appeal

IE
P

A
s

denial
of V

illages
1.80

306.00
request

for
reim

bursem
ent

of
rem

ediation
costs

6/3/2010
JA

G
R

esearch
in

preparation
for

tiling
petition

appealing
denial

of
reim

bursem
ent

1.50
255.00

from
E

PA

5/28/2010
D

G
W

R
eiew

o
ffilereap

p
ealissu

es
0.60

108.00

6/7/2010
JA

G
R

e4ew
docum

ents
in

preparation
for

drafting
petition

to
appeal

E
PA

decision
5.50

935.00
and

com
m

unications
w

ith
K

-Plus
regarding

the
sam

e;
draft

petition
to

appeal
IEFA

decision

6/8/2010
JA

G
R

e
se

and
edit

petition
for

appeal
of

IE
PA

LU
ST

decision
and

prepare
1.20

204.00
exhibits

therefor;
prepare

appearance
for

Pollution
C

ontrol
B

oard

6/9/2010
JA

G
P

repare
exhibits

for
appeal

petition;
reA

se
and

edit
appeal

petition;
research

2.60
442.00

in
preparation

for
filing

m
otion

for
sum

m
ary

judgm
ent

6/10/2010
JA

G
Finalize

appeal
petition

0.50
85.00

7/2/2010
JA

G
R

eceipt
and

review
of

order
approving

petition
to

appeal
L

U
ST

decision
0.20

34.00

6/1/2010
D

G
W

Partial
preparation

of
petition

to
appeal;

related
research;

com
m

unications
1.80

324.00
w

ith
J.

G
uisinger

re
sam

e;
com

m
unications

w
ith

K
-Plus

6/2/2010
D

G
W

C
om

m
unications

w
ith

K
-Plus

and
J.

G
uisinger

re
appeal

issues
0.60

108.00

6/4/2010
D

G
W

C
om

m
unications

w
ith

K
-Plus

and
J.

G
uisinger

re
appeal

issues
0.60

108.00

6/7/2010
D

G
W

R
eceipt

and
review

of
draft

petition
for

review
of

E
PA

L
U

ST
decision

0.60
108.00

6/8/2010
D

G
W

Further
preparation

of
petition

to
appeal

m
atters

1.00
180.00

6/10/2010
D

G
W

C
om

m
unications

w
ith

J.
Ferolo

re
status
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appeal

issues
0.10

18.00

6/10/2010
D
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W
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preparation
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petition

to
appeal

m
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w

ith
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and

V
illage

re
sam

e

6/29/2010
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G
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and
review

of
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re
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re

appeal
issues;

com
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0.20
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7/28/2010
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G
W
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of
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re

G
W

A
A
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0.40

72.00
G
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e
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G
R
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and
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m

otion
for
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and
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exhibits
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108.00
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for
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0.20
36.00
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G
P
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P
reparation
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N
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Filing
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M
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D
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Judgm

ent
on

in
the

0.20
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ltern

ath
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for

filing
w

ith
the
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C
ontrol

B
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8/17/2010
D

G
W

C
om

m
unications

w
ith

IE
PA

attorney
re

G
W

A
A

uto
S

hop
site;

0.40
76.00

com
m

unications
w

ith
J.

G
uisinger

8/18/2010
D

G
W

R
eceipt

and
review

of
com

m
unications

and
docum

ents
from

attorney
for

0.60
114.00

E
PA

re
G

W
A

A
uto

S
hop

site;
com

m
unications

w
ith

J.
G

uisinger;
additional

com
m

unications
w

ith
attorney

for
E
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8/20/2010
D

G
W

R
eceipt

and
re

e
w
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H

earing
O

fficers
O

rder
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G
W

A
A

uto
S

hop
site;

0.40
76.00

com
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unication
from

J.
G

uisinger
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conference
call

w
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hearing
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8/25/2010
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G
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C
om
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unication
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G
uisinger
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re

hearing
officer

decision
re

G
W

A
A

uto
0.20

38.00

9/7/2010
JA

G
P

repare
m

otion
to

extend
decision

deadline
0.40

72.00

9/7/2010
D

J
Filed

N
otice

of
Filing

for
W

aher
of

D
eadline

for
D

ecision;
0.40

34.00

9/22/2010
JA

G
R

eceipt
and

re
e
w

of
E

PA
’s

m
otion

for
sum

m
ary

judgm
ent;

prepare
m

otion
2.00

360.00
for

extension
oftim

e
to

file
response

brief;
research

in
preparation

for
drafting

response
to

IEPA
’s

m
otion

for
sum

m
ary

judgm
ent

9/22/2010
D

J
Filed

N
otice

of
Filing

for
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‘M
otion

for
extension

ofT
im

e
to

File
R

esponse
0.60

51.00
to
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M
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for
S

um
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Judgm

ent
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M
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for

D
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C
ontrol

B
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M
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9/23/2010
JA

G
R

eA
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and
analysis
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m

in
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record
0.50

90.00

9/24/2010
JA

G
R

esearch
in

preparation
for

drafting
response
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m

otion
for

sum
m

ary
0.50

90.00
judgm

ent

9/25/2010
JA

G
R

esearch
in

preparation
for

drafting
m
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for

sum
m

ary
judgm

ent
2.00

360.00

9/7/2010
SG

P
reparation

of
N

otice
of

Filing
and

W
a
h
r

of
D

eadline
for

filing
w

ith
the

Illinois
0.20

17.00
Pollution

C
ontrol

B
oard

9/30/2010
JA

G
D

raft,
re

se
and

edit
response

brief
in

opposition
to

E
PA

’s
m

otion
for

4.20
756.00

sum
m

ary
judgm

ent

9/30/2010
D

J
Filed

N
otice

of
Filing

for
P

etitioneis
R

esponse
to

R
espondent’s

M
otion

for
0.40

34.00
S

um
m

ary
Judgm

ent;

9/22/2010
SG

P
reparation

of
N

otice
of

Filing
and

M
otion

for
E

xtension
of T

im
e

to
File

0.20
17.00

R
esponse

to
E

PA
’s

M
otion

for
S

um
m

ary
Judgm

ent
and

W
ithdraw

M
otion

for
D

efault
for

filing
w

ith
Illinois

Pollution
C

ontrol
B

oard

9/8/2010
D

G
W

R
eceipt

and
re

e
w

of
N

otice,
A

ppearance
and

M
otion

for
S

um
m

ary
1.20

228.00
Judgm

ent;
re’A

ew
of

records
from

E
PA

10/1/2010
JA

G
D

raft
m

otion
for

sum
m

ary
judgm

ent
re

reim
bursem

ent
from

state
for

1.20
216.00

en
ro

n
m

en
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issues.
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9/30/2010
D

G
W

R
eview

of
draft

response
to

Sum
m

ary
Judgm

ent
m

otion;
com

m
unication

w
ith

0.60
114.00

J.
G

usinger
re

sam
e

10/12/2010
JA

G
R

eceipt
and

review
of

E
PA

’s
reply

brief
in

support
of

its
m

otion
for

sum
m

ary
2.80

504.00
judgm

ent:
research

in
preparation

for
drafting

m
otion

for
sum

m
ary

judgm
ent

10/14/2010
JA

G
A

ttendance
at

telephonic
conference

before
Pollution

C
ontrol

B
oard:

prepare
1.00

180.00
additional

extension
of

decision
deadline,

notice
offiling

and
proof

of
service

10/19/2010
JV

F
A

ttendance
at

m
eeting

regarding
environm

ental
cleanup

0.50
95.00

10/19/2010
JA

G
C

om
m

unications
w

ith
environm

ental
consultant

regarding
site

history
and

0.60
108.00

representations
m

ade
by

E
PA

10/27/2010
JA

G
R

esearch
and

draft
m

otion
for

sum
m

ary
judgm

ent
3.00

540.00

10/28/2010
JA

G
D

raft
m

otion
for

sum
m

ary
judgm

ent
6.50

1,170.00

10/29/2010
JA

G
D

raft,
revise

and
edit

m
otion

for
sum

m
ary

judgm
ent

and
prepare

exhibits:
3.60

648.00
draft

affidavit
in

support
of

m
otion

for
sum

m
ary

judgm
ent

10/29/2010
LS

P
aralegal

run
to

Illinois
Pollution

C
ontrol

B
oard

to
file

a
N

otice
of

Filing
and

0.80
84.00

M
otion

for
S

um
m

ary
Judgm

ent
for

C
ase

PC
B

N
o.

10-070.

10/21/2010
SG

R
esearch

last
deed

of
record

for
434

S.
M

ilw
aukee:

O
btain

certified
copy

0.30
25.50

from
the

C
ook

C
ounty

R
ecorder

of
D

eeds

10/18/2010
D

G
W

R
eceipt

and
review

of
hearing

officer
order

and
partial

preparation
of

0.40
76.00

S
um

m
ary

Judgm
ent

issue

10/19/2010
D

G
W

F
urther

preparation
for

appeal:
attendance

at
m

eetings
re

sam
e:

2.00
380.00

com
m

unication
w

ith
K

-Plus
E

nvironm
ental:

m
eeting

re
appeal

strategy

10/27/2010
D

G
W

R
ev

iew
o
ffilerestatu

s
0.10

19.00

10/29/2010
D

G
W

R
eview

of
m

otion
for

sum
m

ary
judgm

ent:
attendance

at
m

eeting
re

sam
e

0.90
171.00

11/12/2010
JA

G
R

esearch
Pollution

C
ontrol

B
oard

decisions
to

determ
ine

w
hether

decision
0.20

36.00
had

been
rendered

regarding
this

case

11/16/2010
JA

G
R

eceipt
and

review
of

E
PA

’s
response

to
V

illage’s
m

otion
for

sum
m

ary
0.30

54.00
judgm

ent

11/30/2010
JA

G
C

om
m

unications
w

ith
opposing

counsel
and

hearing
officer

regarding
PC

B
’s

0.60
108.00

request
for

additional
tim

e
to

render
a

decision

11/19/2010
D

G
W

R
eview

of file
re

sum
m

ary
judgm

ent
status

issues
0.10

19.00

12/8/2010
JA

G
C

om
m

unication
w

ith
A

U
regarding

filing
of w

aier
extending

hearing
deadline

0.30
54.00

to
M

ay
of

2011

12/14/2010
JA

G
R

eceipt
and

review
ofA

U
’s

order
from

N
o
m

b
er

telephonic
conference:

0.60
108.00

prepare
additional

w
aier

of
decision

deadline
per

A
U

’s
order

12/14/2010
LS

W
ent

to
Illinois

E
nvironm

ental
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