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March 4. 201 1 

James R. Thompson Center. Suite 11-500 
100 West Randolph Streel 
Chicago. Il linois 60601 
hll p:l !www. ipcb.state. i[.us! 

Fa\ ' 847·919·4600 
ajlll 11roscmarinla\\ _com 

Re: Elmhurst Memorial Healthcare, et aI, v. Chevro fl U.S.A. IIlC., el al. (PC B 2009-066) 

Dear Clerk: 

This law firm represcnls Elmhurst rvlemorialHealthcarc and Elmhurst Ivlcmorial Hospital in 
the above-referenced case. Please find enclosed a di spositi ve 11100ion direc ted 10 the Board titled 
"Complainan ts' Response 10 Affirmative Defense I and Motion to Strike Affirmative Defens~s II 
Through Vl lI .'· A Notice of Filing and Certifi cate ofServiec an: enclosed as we ll. 

( ' 
Very truly yours, ( 

UJjJ \i 
Andrcw' J. rvlarks 

Elle!. 

cc: Via electronic mail 

Joseph A. Girardi 
Robert 13. Chri slie 
I-Icnderson & Lyman 
Attorneys for Chevron U.S,A. Inc. and Texaco Inc. 
175 \\I, Jackson Bl vd .. Suite 240 
Chicago. Illinois 60604 
jg i /'(/ f( li@helldel'so/I-IYII/(/II .colIl 
/'chrisf ie@ hc"dersOII-ly mal,.colIl 
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BEFORE TilE ILLINOIS POLLUTION CONTTIOL BOARI) 

ELMHURST MEMOR IAL II EALTHCARE and ) 
ELMHURST MEMORIAL HOS PITAL ) 

) 
Compla inan ts. ) 

) 

". ) PCB 09-66 
) (C itize n' s Enforccmc:nt - La nd ) 

CHEVRON U.S.A. INC. a nd ) 
TEXACO INC. ) 

) 
Respondents. ) 

NOTICE OF F ILI NG 

To: Joseph A. Girardi 
Robert B. Christi e 
Henderson & Lyman 
Attorneys ror Chevron U.S .A. Inc. 
and Texaco Inc. 
175 W. Jackson Blvd" Suite 240 
Chicago. Ill inois 60604 
j g irardi@hel ulersO/ I -~I '111m 1. COlli 
rchrisl ie@helldersOII-ly/J1{J/I. colII 

Gary. L. I3hmkcnship 
Boa rd ;vlcm bcr 
Bradley P. Hallomll 
i-I c;;l ring Officer 
Ill inois Pollution Contro l Board 
.Iailles R. T homson CeIHer. Suite I 1-500 
100 \V. Randolph Stree t 
C hi cago. Ill ino is 6060 1 

PLEASE TAKE NOTI CE that I have on March 4.201 1 elec tronica ll y fi led with the Office orlhe 
C lerk or the Pollution COl1lro l l3onrd COMPLAINANTS' RESPONSE TO AITIRMA TI VE 
DEFENSE I AN D MOTION TO STRIKE AFFIRMATIVE DEFENS ES II THROUGH VIII. " 
copy of which is he reby se rvcd upon you. 

Carcy S. Rosc marin (A RDC I 0.6 181 9 11 ) 
And rcw J. Marks (ARDC No. 6286796) 
lil\\' Offices of Carey S. Rosemarin. P.c. 
500 Skokie Boulevard. Sui tc 510 
Northbrook. I L 60062 
847-897-8000 
312-896-;786 (lax) 
csr@roSCI/Wrill{f/l I'.COIII 
ajll1@l"osemarinl(lll'.co /ll 

Elmhurst Me moria l I-Icalthcarc 
Elmhurst MelllOrlal, Hospital 

jlJjJ1t~ Il l' 
Onc or tllc1r anorneys 

J 

Electronic Filing - Received, Clerk's Office, March 4, 2011



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

ELMHURST MEMORIAL HEAL THCARE and ) 
ELMHURST MEMORIAL HOSPITAL ) 

) 
Complainants. ) 

) 
PCB 09-66 v. ) 

) (Citizen's Enforcement - Land) 
CHEVRON U.S.A. INC. and ) 
TEXACO INC. ) 

) 
Respondents. ) 

COMPLAINANTS' RESPONSE TO AMENDED AFFIRMATIVE DEFENSE I 
AND MOTION TO STRIKE AFFIRMATIVE DEFENSES II THROUGH VIII 

Complainants, Elmhurst Memorial Healthcare and Elmhurst Memorial Hospital 

(collectively referred to as "EMH"), by and through their attorneys, the Law Offices of Carey S. 

Rosemarin, P.C., respond to Respondents' Affirmative Defense I and moves this Board for an 

order striking Respondents' Affirmative Defenses II through VIII. 

INTRODUCTION 

EMH's Amended Complaint seeks to recover remediation costs from Respondents 

Chevron U.S.A. Inc. ("Chevron U.S.A.") and Texaco Inc. ("Texaco"). Texaco operated a 

gasoline filling station at 70 I South Main Street, Lombard. Illinois (the "Property") from 

approximately 1958 to 1977, and as a result of this operation, released petroleum to the 

environment. Texaco also improperly abandoned underground storage tanks on the Property. 

Texaco is thus liable for the associated remediation costs. (EMH purchased the Property in 

2005.) Texaco's liabilities have devolved upon Chevron U.S.A. as a result of various corporate 

transactions. Thus, Chevron U.S.A. is also liable for the remediation costs. 
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Respondents assert eight (8) affirmative defenses, all of which are virtually identical to 

those asserted by Chevron U.S.A. in its original answer, dated May 8, 2009, except for the 

statute of limitations defense (Aff.Def.VII). EMH moved to strike the earlier versions of seven 

of those previously asserted defenses on June 5, 2009. The Board granted EMH's motion as to 

five of the seven on March 18, 2010. EMH v. Chevron U.S.A., PCB 09-06, slip op. (March 18, 

2010). Accordingly, in this Response and Motion, EMH: i) incorporates by reference its June 5, 

2009 Motion to Strike and its August 12,2009 Reply in Support of its Motion to Strike'; ii) 

responds to Affirmative Defense I; and iii) moves to strike Affirmative Defenses II through VIII 

because they do not satisfy the Board's standard for affirmative defenses, and because they are 

covered by the "law of the case" doctrine. 

RESPONSE TO AFFIRMATIVE DEFENSE I 
(Chevron U.S.A. Inc. Is Not Liable For Texaco Inc.'s Actions) 

Aff.Def.I.1fl. Paragraph 4 of the Amended Complaint alleges that, pursuant to an 
October 9,200 I transaction, the common stock of Texaco Inc. was acquired by a subsidiary of 
Chevron Corporation. Paragraph 4 further alleges that, as a result of this transaction, Texaco Inc. 
became a wholly-owned subsidiary of Chevron Corporation. 

Response: EMH admits that paragraph 4 of the Complaint alleges: "Pursuant to an 

October 9, 2001 transaction, the common stock of Texaco was acquired by a subsidiary of 

Chevron Corporation. As a result of this transaction, Texaco became a wholly-owned subsidiary 

of Chevron Corporation. Texaco remains liable for its pre-200 I actions relevant to this 

Amended Complaint." EMH denies any and all other allegations contained in Aff.Def.l ~ I. 

Aff.Def.I.1f2. Paragraph 5 of the Amended Complaint alleges that Chevron U.S.A. Inc. 
is a subsidiary of Chevron Corporation and manages most of Chevron Corporation's United 
Sates businesses. 

Response: EMH admits the allegations in Aff.Def.l ~ 2. 

I EMH's August 12,2009 reply incorporated by reference EMH's Motion tor Leave to File Reply Instanter (July 10, 
2009). 
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Aff.Def.I.1J3. Paragraph 6 of the Amended Complaint alleges that, as a result of 
corporate restructuring, certain Chevron Corporation subsidiaries transferred assets to Chevron 
U.S.A. Inc., and as a result, Chevron U.S.A. Inc. may also be liable for Texaco's pre-2001 
actions relevant to this Amended Complaint. 

Response: EMH admits the allegations in Aff.Def.l ~ 3. 

Aff.Def.I.1J4. In fact, on October 9,2001 a transaction took place in which: 
(a) The common stock of Texaco Inc. was acquired by a subsidiary of Chevron 

Corporation; and 
(b) As a result Texaco Inc. became and remains a wholly-owned, indirect, subsidiary of 

Chevron Corporation; and 
(c) The transaction did not provide that Chevron U.S.A. Inc. assumed the liabilities of 

Texaco Inc. 

Response: EMH does not have sufficient knowledge to form a belief as to the truth of the 

allegations of A ff.Def.l ~4 and, as such, denies same. 

Aff.Dcf.I.1J5. As a result, any liability of Texaco Inc. for the actions alleged in the 
Amended Complaint is not the liability of Chevron U.S.A. Inc. 

Response: EMH denies the allegations of Aff.Def.l ~5. 

Wherefore, Respondent Chevron U.S.A. Inc. respectfully requests that the Illinois Pollution 
Control Board enter an order finding in favor of this Respondent and against the Complainants on 
each and every claim for relief requested by Complainants, and for such other and further relief as 
the Board may deem appropriate. 

Response: EMH adopts and relies on its responses to Aff.Def.l ~~ I through 5 and denies 

that Respondent Chevron U.S.A.·s requested relief is appropriate. 

MOTION TO STRIKE AFFIRMATIVE DEFENSES II THROUGH VIII 

EMH incorporates by reference the legal standard set forth in its June 5,2009 Motion to 

Strike. Essentially. the standard requires the Respondents to assert new facts or legitimate legal 

arguments that, if true, will defeat EMH's claims even if all of the allegations in the complaint 

are true. People v. Community Lanqfill Co., PCB 97-193, slip op. at 3 (Aug. 6, 1998). In 

addition, the "law of the case" doctrine is a rule of practice requiring the court to adhere to its 

prior rulings. E.g .. Madigan v. JJJ. Comm. Commission, 2010 WL 5191666, at * 11-12, (III. App. 
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1st Dist. Dec. 17,2010). As discussed below, Respondents' Affirmative Defenses II through 

VIII must be stricken because the Board has already ruled against these identical defenses, and 

because Respondents fail to assert facts which would preclude EMH's recovery. 

A. Bankruptcy 

This affirmative defense is identical in substance to Chevron U.S.A.'s original 

Affirmative Defense II. Accordingly, EMH incorporates by reference its June 5, 2009 Motion to 

Strike (at pp. 6-8), its August 12,2009 Reply in Support of its Motion to Strike2
, and reasserts 

the same. Affirmative Defense II should be stricken. 

B. JurisdictionlRetroactive Application of Illinois Environmental Protection Act 

This affirmative defense is identical in substance to Chevron U.S.A.'s original 

Affirmative Defense III. Accordingly, EMH incorporates by reference its June 5, 2009 Motion 

to Strike (at pp. 9-10), and reasserts the same. Additionally, EMH asserts the "law of the case" 

doctrine. EMH v. Chevron U.S.A., PCB 09-06, slip op. at 22-23 (March 18,2010); PCB 09-066, 

slip op. at 16-17 (Dec. 16, 20 I 0). The Board previously ruled in this case that the Illinois 

Environmental Protection Act (IEPA) is to be applied retroactively if Respondents left 

contamination which remained on the Property through the time period in which the relevant 

sections of the IEPA were passed. EMH v. Chevron U.S.A., PCB 09-066, slip op. at 17 (Dec. 16, 

2010). The Board has soundly rejected Respondents' Affirmative Defense III, asserting that the 

IEPA may never be applied retroactively; it should be stricken. 

C. Jurisdiction/Authority to Award Cost Recovery - Previously Stricken 

This affirmative defense is identical in substance to Chevron U.S.A.'s original 

Affirmative Defense IV, which was stricken by the Board. EMH v. Chevron U.S.A., PCB 09-06, 

2 Again, EMH's August 12,2009 Reply incorporated by reference EMH's Motion for Leave to File Reply Instanter 
(July 10,2009). That July 10,2009 motion for leave (pp. 3 to 10) addresses Respondents' bankruptcy affirmative 
defense. Thus, EMH also incorporates it by reference into the instant Response and Motion, and reasserts the same. 
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slip op. at 23 (March 18, 20 I 0); see also PCB 09-066, slip op. at 15-16 (Dec. 16.20 I 0). The 

Board "has consistently held that, pursuant to the broad language in Section 33 of the Act, lit] 

has the authority to award clean-up costs to private parties for a violation of the Act." EMH, slip 

op. at 23 (March 18, 20 I 0). Accordingly, EMH incorporates by reference its June 5. 2009 

Motion to Strike (at p. 10), and reasserts the same. Additionally, EMH asserts the "law of the 

case" doctrine. Affirmative Defense IV should be stricken. 

D. Assumption of the Risk (Aff. Defs. V and VI) - Previously Stricken 

These affirmative defenses are identical in substance to Chevron U.S.A:s original 

Affirmative Defense IV, which was stricken by the Board. EMH v. Chevron U.S.A .• PCB 09-06. 

slip op. at 23 (March 18, 20 I 0). In its March 18 order, the Board clearly prescribed what 

Respondents would have to allege to survive a motion to strike - that EMH was "in fact aware of 

the risk of petroleum releases and voluntarily purchased property knowing of the risk." EMH, 

slip op. at 24 (March 18,20 I 0). Rather than make this simple assertion, Respondents beat 

around the bush and cause the Board to use its imagination about what EMH knew. (Amended 

Answer, at pp. 17-21). And in any case, Respondents have cited no case authority suggesting 

that EMH's purchase of the Property could possibly defeat its cause of action against 

Respondents. Accordingly, EMH incorporates by reference its June 5, 2009 Motion to Strike (at 

pp. 10-11), and reasserts the same. Additionally, EMH asserts the "law of the case" doctrine. 

Affirmative Defenses V and VI should be stricken. 

E. Statute of Limitations 

Respondents' statute of limitations affirmative defense contains two parts. First, 

Respondents assert that the statute of limitations accrued in 1977, when Texaco allegedly ceased 

operating the Property as a gas station and returned possession and control to the Property owner, 
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almost 30 years before EMH had any interest in the Property. (Response to Amended Complaint 

~ 13). The Board previously ruled that "[t]he injury to [EMH] did not accrue prior to their 

purchase of the property." EMH v. Chevron U.S.A., PCB 09-066, slip op. at 18 (Dec. 16, 20 10). 

Under the "law of the case" doctrine, therefore, Respondents' first part of its statute of 

limitations defense should be stricken. 

Respondents' second statute of limitations defense asserts that when EMH purchased the 

property in 2005 it "may have known or reasonably should have known of the existence of 

[EMH's] cause of action before June 11,2005," which was the filing date of the Amended 

Complaint. An affirmative defense "must do more than merely refute well-pleaded facts in the 

complaint." PlJIlvelier v. Cohen. 668 N.E.2d 1144, 1149,282111. App. 3d 899 (1 st Disl. 1996), 

appeal denied 675 N.E.2d 640, 169 1I1.2d 588 (1996). Respondents offer neither a factual nor 

legal basis for the statement that EMH "may have known or reasonably should have known" that 

it had a cause of action prior to June 11,2005. Thus, Respondents' Affirmative Defense VII is 

insufficient and should be stricken. 

F. Laches - Previously Stricken 

This affirmative defense is identical in substance to Chevron U.S.A.'s original 

Affirmative Defense IX, which was stricken by the Board. EMH v. Chevron US.A., PCB 09-06. 

slip op. at 23 (March 18, 20 I 0). Accordingly, EM H incorporates by reference on its June 5, 

2009 Motion to Strike, its August 12, 2009 Reply in Support of its Motion to Strike. and 

reasserts the same. Additionally, EMH asserts the "law of the case" doctrine. Accordingly. 

Affirmative Defense VIII must be stricken. 
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CONC L USION 

Affirmati ve Defense I is denied. The Board should Sl rike Affirmativ e Defenses II 

through and including V III because Ihey do not sati sfy the Boa rd' s standard lo r afTi rmativc 

defenses. and because they arc covered by Ihe "Iaw orille casc" doc trine. as sCI forth above. 

Dated: i\'larch·l, 20 11 

Cnrc), S. Roscmarin (A RDe No. 618 19 11 ) 
Andrew J. Marks (A RDC No. 6286796) 
Law O rfi ces orearey S. Rosclllmin. P.c. 
SOD Skokie Boulevard. Suite 510 
Northbrook. IL 60062 
847-897-8000 
3 12-896-5786 (fnx) 
csr@rosemarinl(lll'.com 
oj m@roselllarilllml',com 

Respec tfull y submitt ed. 

Elmhurst iVlcmorial Il c:.Ilthcarc 
Elm hurst Mdhorial lil spiwJ 

Ill': -=-"''-7''-=--=-'''V 
One of their attorneys 

I 
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BEFORE T il E ILLI NOIS POLL UTION CO NTROL BOAIU) 

ELM HURST MEMOR IAL IIEA LTHCA RE and ) 
ELM HURST MEMORIAL HOS PITAL ) 

) 
Complainants. ) 

) 
PCB 09-66 v. ) 

) (Citizen' s Enforccmclll - Land) 
CHEV RON U.S.A. INC. and ) 
TEXACO INC. ) 

) 
Respondents. ) 

CERTIFICATE OF SEIlV IC E 

I. the undersigned. all l'vlnfc h 4, 20 11 caused the foregoing "Compla inants' Response \0 
Affirmat ive Defense I and i\'lolion to Strike Affirmative: Defenses II Through VII I" and NOlice of 
Filing to be elect ronically fi led wit h the Office or lhe Clerk. nnd caused a tfue and correc t copy 
of said doc uments 10 be served. by electronic means. upon: 

Joseph A. Girardi 
Robert B. Christ ie 
Henderson & Lyman 
Attorneys fo r Chevron U.S .A. Inc. 
and Texaco Inc. 
175 W. Jac kson Blvd .. Sui te 240 
Chicago. Illinois 60604 
jgirardi@he/ulersOlI-(l'lIIol/.com 
rchr i sf ie@ helulerSOII-/,!'II/(fII.COIII 

Carey S. Rosemarin (AR DC No. 618 191 1) 
Andrew J. Marks (A RDC No. 6286796) 
Law Offices of Carey S. Rosenmrin. P.c. 
500 Skok ie Boulcvnrd. Suite 5 10 
Nort hbrook. Illi nois 60062 
(847) 897-8000 
csr@rosemarinl(/lI'.colII 
ajm@rosemarilll(/lI'.colIl 

o " 

6llC orfc Attorneys fo r 
Elmhurst Memoria l Hcahhcarc 
El mh urst Memorial Hospita l 
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