
I.

V
E

O
L

IA
E

S
Z

IO
N

L
A

N
D

FIL
L

,
iN

C
.,

Petitioner,

V
.

C
IT

Y
C

O
U

N
C

IL
O

F
T

H
E

C
IT

Y
O

F
Z

IO
N

,
IL

L
iN

O
IS

,

T
o:

R
espondent.

)))))))))))

N
O

T
IC

E
O

F
F

IL
IN

G

B
radley

P. H
alloran

H
earing

O
fficer

Illinois
P

ollution
C

ontrol
B

oard
Jam

es
R

.
T

hom
pson

C
enter

Suite
11-500

C
hicago,

Illinois
60601

L
arry

C
lark

700
N

.
L

ake
Street,

Suite
200

M
undelein,

Illinois
60060

A
dam

S
im

on
A

ncel,
G

unk,
D

iam
ond,

B
ush,

D
iC

ianni
&

K
iafthefer

175
E

.
H

aw
thorn

Parkw
ay,

Suite
145

V
ernon

H
ills,

Illinois
60061

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
F

ebruary
4,

2011,
Ihave

filed
w

ith
the

O
ffice

ofthe
C

lerk
of the

P
ollution

C
ontrol

B
oard

the
original

and
nine

copies
ofthe

B
riefofP

etitioner
V

eolia
E

S
Z

ion
L

andfill,
Inc.,

a
co

y
w

hich
is

herew
ith

served
upon

you.

G
erald

P.
C

allagh
A

ttorney
For

P
etitioner

G
erald

P.
C

allaghan
Freeborn

&
Peters

L
L

P
A

ttorneys
for

P
etitioner

311
S.

W
acker

D
rive,

Suite
3000

C
hicago,

IL
60606-6677

T
elephone:

(312)360-6000

R
E

C
E

IV
E

D
CL.ER

FEB
04

201i
STA

TE
O

F
tW

N
O

JS
P

o
u
u
j

0
C

O
t

0i
B

oan.
PC

B
11-10

(P
ollution

C
ontrol

Facility
Siting

A
ppeal)

O
R

1Q
!rj4



F
E

C
E

IV
D

C
L

E
R

K
S

O
FFiC

E

FEB
042011

C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E
ST

A
T

E
O

F
IW

N
O

IS
Pollution

C
ontrol B

oard
I,the

undersigned,
certify

that
on

February
4,

2011,
I

have
served

the
attached

B
riefof

P
etitioner

V
eolia

E
S

Z
ion

L
andfill,

Inc.,
on

the
persons

to
w

hom
the

foregoing
N

otice
of

Filing
is

addressed
by

U
.S.

M
ail,postage

prepaid.

SU
B

SC
R

IB
E

D
A

N
D

SW
O

R
N

T
O

B
E

FO
R

E
M

E
1

this
4th

day
of

February,
2011.

Z
k

lic

CHERYI.I
EA

SIO
N

otary
Public

-Stat,of
liiin

j



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
)
c
v
E

C
LER

K
’S

O
FFfC

E

FEB
042011

V
E

O
L

IA
E

S
Z

IO
N

)
ST

A
T

E
O

F
IW

N
O

I
L

A
N

D
F

IL
L

,
IN

C
.,

)
P

O
fJtI

C
o
n
t

B
o$cg

)
P

etitioner,
)

Jflh1$Ip,
v.

)
P

C
B

11-10
)

(Pollution
C

ontrol
Facility

Siting
A

ppeal)
C

IT
Y

C
O

U
N

C
IL

O
F

T
H

E
)

C
IT

Y
O

F
Z

IO
N

,
IL

L
IN

O
IS,

)))
R

espondent.

B
R

IE
F

O
F

P
E

T
IT

IO
N

E
R

V
E

O
L

IA
E

S
Z

IO
N

L
A

N
D

F
IL

L
,

IN
C

.

P
etitioner

V
eolia

E
S

Z
ion

L
andfill,

Inc.
(“V

eolia”)
subm

its
this

brief
in

support
of

its

appeal
of

Special
C

ondition
2.2

that
w

as
im

posed
by

the
R

espondent
C

ity
C

ouncil
of

the
C

ity
of

Z
ion

(“C
ity”)

in
the

ordinance
approving

siting
of

the
expansion

of
V

eolia’s
Z

ion
L

andfill

(“E
xpansion”).

For
the

reasons
stated

in
this

b
rief

Special
C

ondition
2.2

should
be

stricken.

I.
IN

T
R

O
D

U
C

T
IO

N

O
n

February
8,

2010,
V

eolia
filed

w
ith

the
C

ity
a

request
for

siting
approval

for
the

E
xpansion

(“A
pplication”).

(C
1-2)

T
he

A
pplication

w
as

filed
pursuant

to
Section

39.2
of

the

Illinois
E

nvironm
ental

P
rotection

A
ct

(“A
ct”),

415
IL

C
S

5/39.2.
T

he
A

pplication
addressed

the

siting
criteria

that
are

set
forth

in
subsection

(a)
of

Section
39.2.

(C
l-2

to
C

1-5398)

T
he

C
ity

C
ouncil

conducted
hearings

on
the

A
pplication

on
M

ay
12,

13,
17

and
25,

2010.

A
t

the
hearings,

V
eolia

presented
the

follow
ing

w
itnesses

to
address

the
nine

siting
criteria

in

Section
39.2(a):

D
evin

M
oose

testified
regarding

C
riteria

2,
4,

5,
7

and
9

(C
3-156

to
C

3-190);



D
aniel

D
rom

m
erhausen

testified
regarding

C
riterion

2
(C

3-150
to

C
3-156);

Phil
K

ow
alski

testified
regarding

C
riteria

1
and

8
(C

3-8
to

C
3-17);

C
hris

L
annert

testified
regarding

the
first

part
of

C
riterion

3
(C

3-32
to

C
3-46);

G
ary

D
eC

lark
testified

regarding
the

second
part

of

C
riterion

3
(C

3-73
to

C
3-91);

and
M

ichael
W

erthm
ann

testified
regarding

C
riterion

6
(C

3-l8
to

C
3-32).

In
addition,

Jim
L

ew
is,

G
eneral

M
anager

of
the

V
eolia

Z
ion

L
andfill,

testified

concerning
landfill

operations
and

the
landfill’s

com
pliance

history.
(C

3-91
to

C
3-113)

O
n

June
8,

2010,
V

eolia’s
counsel

subm
itted

P
roposed

Findings
of

Fact
and

C
onclusions

of
L

aw
,

(C
5-1

to
C

5-19)
and

counsel
for

the
C

ity’s
review

team
subm

itted
a

m
em

orandum
,

w
hich

included
proposed

findings
and

26
proposed

siting
conditions.

(C
5-20

to
C

5-27)
O

n
June

10,
2010,

V
eolia

filed
a

response
to

the
review

team
’s

m
em

orandum
in

w
hich

it
agreed

to
be

bound
by

the
26

conditions.
(C

5-28).
O

n
July

19,
2010,

the
H

earing
O

fficer
subm

itted
Proposed

Findings
of

Fact,
C

onclusions
of

L
aw

and
R

ecom
m

endations
(“H

earing
O

fficer’s
R

eport”),

w
hich

included
identical

versions
of

23
of

the
26

conditions
proposed

by
the

C
ity’s

review
team

.

(C
5-30

to
C

5-45)
H

ow
ever,

the
H

earing
O

fficer
recom

m
ended

m
odifications

of
conditions

2.2,

2.3
and

2.10.
(C

5-36
to

C
5-40)

O
n

A
ugust

3,
2010,

the
C

ity
C

ouncil
adopted

“A
n

O
rdinance

A
pproving

T
he

A
pplication

of
V

eolia
E

S
Z

ion
L

andfill,
Inc.

Subject
T

o
C

ertain
Special

C
onditions

For
Siting

A
pproval

O
f

A
P

ollution
C

ontrol
F

acility
O

n
P

roperty
L

ocated
W

ithin
T

he
C

ity
O

f
Z

ion,
Illinois”

(“Siting

A
pproval

O
rdinance”).

(C
9-11

to
C

9-15)
T

he
Siting

A
pproval

O
rdinance

adopted
the

special

conditions
set

forth
in

the
H

earing
O

fficer’s
R

eport
w

ith
the

exception
of

Special
C

onditions
2.2

and
2.3.

Special
C

ondition
2.2

in
the

Siting
A

pproval
O

rdinance
is

a
m

odification
of

the
special

condition
proposed

in
the

H
earing

O
fficer’s

R
eport

but
is

not
the

sam
e

as
condition

2.2
in

the

review
team

’s
m

em
orandum

.
In

addition,
the

Siting
A

pproval
O

rdinance
adopted

the

2



conclusions
of

law
and

findings
of

fact
in

the
H

earing
O

fficer’s
R

eport,
including

all
citations,

references
and

incorporations
m

ade
by

the
H

earing
O

fficer.

O
n

S
eptem

ber
2,

2010,
V

eolia
filed

w
ith

the
P

ollution
C

ontrol
B

oard
(“B

oard”)
its

P
etition

For
H

earing
T

o
C

ontest
Siting

C
ondition.

B
y

the
P

etition,
V

eolia
appeals

only
Special

C
ondition

2.2
in

the
Siting

A
pproval

O
rdinance,

w
hich

states
as

follow
s:

2.2.
Prior

to
subm

itting
the

developm
ent

perm
it

application
to

the
IE

PA
for

the
landfill

gas
collection

and
control

system
for

the
proposed

Facility,
the

O
w

ner/O
perator

shall
subm

it
draftplans,

designs,
and

an
operations

and
m

aintenance
plan

relating
thereto

to
the

C
ity

of
Z

ion
for

review
and

approval.
T

hereafter,
prior

to
subm

itting
any

and
all

pertinent
perm

it
applications

to
the

IE
PA

for
m

odification
to

the
landfill

gas
collection

and
control

system
for

the
proposed

Facility,
the

O
w

ner
shall

subm
it

notice
thereofto

the
C

ity
of

Z
ion,

w
hich

m
ay

exercise
the

option
to

review
and

approve
said

plans
by

giving
notice

of
such

election
w

ithin
10

business
days

of
receipt.

In
both

cases,
the

C
ity

shall
have

up
to

60
days

from
subm

ittal
of

such
plans

to
render

its
approval

or
conditional

approval
of

the
proposed

design.
T

he
O

w
ner/O

perator
shall

be
responsible

for
reim

bursing
the

C
ity

for
any

costs
related

to
the

review
ofproposed

designs.

Special
C

ondition
2.2

w
as

im
posed

under
C

riterion
2

of
Section

39.2(a)
ofthe

A
ct,

w
hich

states
that:

“the
facility

is
so

designed,
located

and
proposed

to
be

operated
that

the
public

health,

safety
and

w
elfare

w
ill

be
protected.”

II.
A

R
G

U
M

E
N

T

Section
39.2(e)

of
the

A
ct

allow
s

the
C

ity
to

im
pose

conditions
on

a
decision

to
grant

site

approval,
subject

to
the

follow
ing

lim
itations:

“In
granting

approval
for

a
site

the
[C

ity]
.
.
.

m
ay

im
pose

such
conditions

as
m

ay
be

reasonable
and

necessary
to

accom
plish

the
purposes

of
this

Section
and

as
are

not
inconsistent

w
ith

the
regulations

prom
ulgated

by
the

B
oard.”

It
is

V
eolia’s

contention
thatthe

C
ity,

by
im

posing
Special

C
ondition

2.2,
has

exceeded
the

authority

delegated
under

Section
39.2.

S
pecifically,

the
C

ity
has

exceeded
its

authority
because

Special

C
ondition

2.2
requires

V
eolia

to
obtain

the
approval

of
the

C
ity

before
seeking

any
and

all

perm
its

from
the

IE
PA

,
including

all
perm

its
after

issuance
of

a
developm

ent
perm

it
pursuant

to

3



Section
39(c)

of
the

A
ct.

M
oreover,

Special
C

ondition
2.2

allow
s

the
C

ity
to

im
pose

future

conditions
on

V
eolia.

T
he

law
is

clear
that

such
m

eddling
in

the
future

activities
of

sited
facilities

and
perm

its

w
ithin

the
jurisdiction

of
the

IE
PA

is
not

authorized
by

the
A

ct,
not

reasonable
and

necessary
to

accom
plish

the
purposes

of
Section

39.2,
and

not
consistent

w
ith

the
regulations

prom
ulgated

by

the
B

oard.
For

the
reasons

described
below

,the
B

oard
should

strike
Special

C
ondition

2.2.

A
.

T
he

C
ity

is
not

authorized
to

control
fu

tu
re

perm
its

for
the

E
xpansion

of
the

V
eolia

Z
ion

L
andfill.

Special
C

ondition
2.2

requires
V

eolia,
prior

to
filing

an
application

w
ith

the
TEPA

for
a

developm
entperm

it,
to

subm
it

to
the

C
ity,

for
the

C
ity’s

review
and

approval,
the

draft
plans

and

designs
and

an
operations

and
m

aintenance
plan

for
the

landfill
gas

collection
and

control

system
.’

In
addition

to
the

initial
plans

for
the

gas
system

,
the

condition
requires

V
eolia

to

subm
it

to
the

C
ity,

for
the

C
ity’s

“approval
or

conditional
approval,”

all
future

applications
for

perm
its

to
m

odify
the

gas
collection

and
control

system
.

B
ecause

Special
C

ondition
2.2

requires

the
C

ity’s
approval

of
perm

it
applications

before
they

are
filed

w
ith

the
IE

PA
,

the
C

ity
w

ould

presum
ably

have
the

authority
to

reject
such

applications,
w

hich
could

place
V

eolia
in

the

untenable
position

of
being

unable
to

obtain
perm

it
m

odifications
for

necessary
adjustm

ents
to

the
gas

collection
and

control
system

.

Fortunately,
this

type
of

m
eddling

by
local

siting
authorities

into
the

future
activities

and

perm
itting

of
sited

facilities
has

been
soundly

rejected
by

the
B

oard.
In

C
hristian

C
ounty

L
andfill,

Inc.
v.

C
hristian

C
ounty

B
oard

PC
B

89-92,
(O

ct.
8,

1989),
the

B
oard

held
that

V
eolia

consented
to

a
version

of
Special

C
ondition

2.2
that

w
ould

have
required

V
eolia

to
subm

itto
the

C
ity,

prior
to

tiling
its

application
w

ith
the

IE
PA

for
a

developm
ent

perm
it,

plans
and

designs
relating

to
the

landfill
gas

collection
and

control
system

.
In

fact,
V

eolia
has

subm
itted

those
plans

for
the

C
ity’s

review
.

H
ow

ever
V

eolia
did

not
agree

to
subm

it
an

operations
and

m
aintenance

plan
or

to
be

subject
to

the
C

ity’s
review

of
future

m
odification

perm
its.

N
or

did
V

eolia
agree

that
the

C
ity

m
ay

im
pose

future
conditions

on
V

eolia.
(C

5-22,
28)

4



conditions
affecting

future
occurrences

and
authorizing

the
im

position
of

conditions
in

the
future

w
ere

not
necessary

to
accom

plish
the

purposes
of

Section
39.2

of
the

A
ct.

In
reversing

a

condition
requiring

any
future

ow
ner

of
the

C
hristian

C
ounty

L
andfill

to
request

approval
from

the
county

board
to

operate
the

facility,
the

B
oard

concluded
that

the
state

legislature
intended

to

lim
it

local
siting

authority
to

only
the

initial
siting

application,
stating:

O
nce

the
county

determ
ines

that
the

criteria
have

been
m

et
and

grants
its

site
location

approval,
the

county’s
authority

under
S

ection
39.2

is
exhausted.

T
he

operational
aspects

o
f

the
new

regional
pollution

control
facility

w
ill

be
review

ed
by

the
A

gency
during

the
perm

itting
process

to
assure

com
pliance

w
ith

the
A

ct
and

the
B

oard
regulations.

T
o

perm
it

the
county

board
or

local
unit

of
governm

ent
to

oversee
the

operations
at

this
point

in
tim

e
w

ith
the

im
plication

thatthe
county

board
or

local
unit

of governm
entpossesses

the
authority

to
divest

the
new

regional
pollution

control
facility

of
its

siting
approval

could
create

havoc
in

the
state’s

system
of

w
aste

disposal.
T

herefore,
the

B
oard

believes
that

this
condition

is
not

reasonable
and

necessary
to

accom
plish

the
purposes

of
Section

39.2
ofthe

A
ct.

PC
B

89-92,
slip

op.
at

8.

In
the

present
case,

as
in

C
hristian

C
ounty,

the
C

ity’s
authority

under
S

ection
39.2

w
as

exhausted
as

soon
as

it
adopted

the
Siting

A
pproval

O
rdinance

on
A

ugust
3,

2010.
T

he
C

ity
has

no
authority

to
participate

in
the

perm
it

process,
w

hich
is

w
ithin

the
exclusive

jurisdiction
ofthe

IE
PA

.
Indeed,

alm
ost

30
years

ago,
in

C
ounty

o
fL

ake
v.

Illinois
P

ollution
C

ontrol
B

oard
120

I1l.A
pp.3d

89,
457

N
.E

.2d
1309,

1316
(2d

D
ist.

1983),
the

A
ppellate

C
ourt

upheld
this

B
oard’s

decision
to

strike
a

local
siting

condition
that

interfered
w

ith
the

IE
PA

’s
perm

it
authority,

and
in

so
doing

stated
as

follow
s:

T
he

language
of

section
39.2

does
not

vest
the

C
ounty

B
oard

w
ith

perm
itting

authority
T

he
im

position
of

C
ondition

X
is

an
attem

pt
by

the
C

ounty
B

oard
to

issue
a

perm
it.

B
y

requiring
the

A
gency

to
adopt

and
enforce

its
conditions,

the
C

ounty
B

oard
has

usurped
the

exclusive
pow

er
of

the
A

gency
to

grant
or

deny
a

perm
it.

Sections
39(c)

and
39.2

have
not

delegated
the

A
gency’s

authority
in

this
area

to
the

C
ounty

B
oard.

5



U
nder

C
hristian

C
ounty,

the
C

ity’s
authority

ended
as

soon
as

it
adopted

the
Siting

A
pproval

O
rdinance

on
A

ugust
3.

N
otw

ithstanding
this

lim
itation,

the
C

ity
is

attem
pting

to

place
itself

on
equal

footing
w

ith
the

IE
PA

.
B

ut
the

law
is

clear
that

the
C

ity
and

the
IE

PA
are

not
on

equal
footing.

In
C

ounty
o
f L

ake,
the

A
ppellate

C
ourt

described
the

difference
betw

een
a

local
governm

ent’s
pow

er
and

that
ofthe

IE
PA

as
follow

s:

A
lso,

the
C

ounty
B

oard
is

lim
ited

to
im

posing
conditions

w
hich

“accom
plish

the
purposes

of
this

Section,
*

*
*

“
referring

to
section

39.2
[citation

om
itted].

T
he

A
gency

has
broader

authority
to

im
pose

perm
it

conditions
w

hich
are

“necessary
to

accom
plish

the
purposes

of
this

A
ct,

*
*

*
“

referring
to

the
E

nvironm
ental

P
rotection

A
ct.

[citation
om

itted].
W

hen
read

together,
the

sections
suggest

that
the

A
gency

m
aintains

the
authority

to
issue

perm
its.

T
he

scope
of

authority
granted

the
C

ounty
B

oard
is

restricted.

457
N

.E
.2d

at
1316.

Special
C

ondition
2.2

exceeds
the

authority
delegated

under
Section

39.2,

is
not

reasonable
and

necessary
to

accom
plish

the
purposes

of
Section

39.2
and

should
be

stricken.B
.

T
he

C
ity

does
not

have
the

au
th

o
rity

to
im

pose
conditions

in
the

future.

B
ecause

the
C

ity
has

no
authority

to
participate

in
the

perm
it

process,
it

certainly
has

no

authority
to

im
pose

conditions
on

future
perm

its;
yet

this
is

w
hat

Special
C

ondition
2.2,

w
hich

requires
the

C
ity’s

“approval
or

conditional
approval,”

w
ould

allow
the

C
ity

to
do.

In
fact,

the

H
earing

O
fficer’s

R
eport

anticipated
that

future
conditions

w
ould

be
im

posed
by

the
C

ity,
stating

that:
“In

turn,
perm

it
conditions

m
ay

need
to

be
added

over
tim

e
in

the
future,

w
hich

w
ould

necessitate
additional,

later
‘rounds’

of
review

by
the

C
ity

of
Z

ion
for

changes
proposed

to
the

landfill
collection

and
control

system
in

order
address

future
site

Specific
C

onditions
as

the

landfill
is

developed
over

tim
e.”

(C
5-38,39)

T
he

B
oard

in
C

hristian
C

ounty
em

phatically
rejected

a
condition

that
w

ould
have

allow
ed

C
hristian

C
ounty

to
im

pose
additional

conditions
in

the
future:
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In
C

ondition
H

,
the

C
ounty

states
that

it
shall

have
pow

er
to

im
pose

those
conditions

w
hich

are
reasonable

and
necessary

to
ensure

that
the

operation
of

[the
landfill]

is
in

accordance
w

ith
the

criteria
set

forth
in

Section
39.2

of
the

A
ct

Section
39.2

affords
the

C
ounty

or
local

unit
of

governm
ent

the
pow

er
to

approve
or

disapprove
the

site
location

suitability
based

upon
a

review
of

the
criteria

set
forth

therein.
O

nce
the

county
or

local
unit

of
governm

ent
renders

its
decision,

the
pow

er
of

the
county

or
local

unit
of

governm
ent

under
Section

39.2
is

exhausted.
T

o
allow

the
county

or
local

unit
of

governm
ent

to
m

aintain
pow

er
under

Section
39.2

w
ould

threaten
the

finality
of

decisions
rendered

thereunder
and

could
com

prom
ise

the
A

gency’s
statutory

perm
itting

process.
A

s
a

result,
the

B
oard

does
not

believe
that

Section
39.2

grants
“continuing

pow
ers”

as
the

C
ounty

alleges.

PC
B

89-92,
slip

op.
at

8
(O

ct.
8,

1989).
B

y
reserving

for
itself

the
authority

to
approve

perm
it

applications
and

im
pose

future
conditions,

the
C

ity
has

usurped
the

JE
PA

’s
perm

it
authority

and

threatens
the

finality
of

the
siting

approval
granted

by
the

C
ity.

Special
C

ondition
2.2

should
be

stricken.C
.

S
pecial

C
ondition

2.2
usurps

the
IE

P
A

’s
au

th
o
rity

to
issue

air
perm

its.

Special
C

ondition
2.2

actually
goes

further
than

the
conditions

that
w

ere
rejected

in

C
ounty

o
fL

ake
and

C
hristian

C
ounty

in
that

the
C

ity
intends

to
im

pose
itselfin

the
air

perm
itting

process
adm

inistered
by

the
IE

PA
’s

B
ureau

ofA
ir

in
addition

to
the

developm
ent

perm
itprocess

adm
inistered

by
the

B
ureau

of
L

and.
T

he
language

of
Special

C
ondition

2.2,
w

hich
applies

to

“any
and

all
pertinent

perm
it

applications,”
is

not
lim

ited
to

perm
its

issued
by

the
B

ureau
of

L
and.

A
s

m
entioned

in
the

Introduction
ofthis

B
rief,

the
Siting

A
pproval

O
rdinance

adopted
all

conclusions
of

law
and

findings
of

fact
in

the
H

earing
O

fficer’s
R

eport,
including

all
citations,

references
and

incorporations.
T

he
H

earing
O

fficer’s
R

eport
clearly

intended
Special

C
ondition

2.2
to

cover
all

perm
its

issued
by

the
IE

PA
,

including
those

issued
by

the
B

ureau
of

A
ir.

Specifically,the
H

earing
O

fficer’s
R

eport
states

as
follow

s:

In
turn,

over
and

above
any

perm
its

w
hich

w
ill

need
to

be
issued

for
developm

ent
and

construction
of

various
areas

of
the

proposed
expansion

from
IE

PA
’s

B
ureau

7



of
L

and
(B

O
L

),
an

air
quality

construction
perm

it
for

the
landfill

gas
and

control
system

w
ill

need
to

be
obtained

from
the

IE
PA

B
ureau

of
A

ir
(B

O
A

)
consistent

w
ith

the
Illinois

air
quality

regulations
set

forth
at

35
IA

C
Part

220
and/or

w
ith

the
federal

N
ew

Source
P

erform
ance

Standard
(N

SPS)
40

C
FR

Part
60,

Subpart
W

W
W

for
new

and
“m

odified”
landfills.

.
.
.

In
short,

and
put

a
different

w
ay,

review
of

the
landfill

gas
collection

and
control

system
design

inform
ation

provided
initially

at
the

B
O

L
developm

ent
perm

it
application

stage
m

ay
not

adequately
address

the
m

ultiple
system

design
and

developm
ent

alternatives
later

allow
ed

(as
w

ell
as

possibly
required)

by
N

SPS
Subpart

W
W

W
.

(C
5-37,

38)

T
he

C
ity

derives
its

lim
ited

pow
er

from
Section

39.2
ofthe

A
ct.

T
hat

section
only

grants

the
C

ity
the

authority
to

review
and

approve
the

“site
location

suitability”
of

a
new

pollution

control
facility.

T
he

C
ity’s

lim
ited

pow
er

is
tied

to
the

IE
PA

’s
perm

it
authority

by
Section

39(c)

of
the

A
ct,

w
hich

states
that

“no
perm

it
for

the
developm

ent
and

construction
of

a
new

pollution

control
facility

m
ay

be
granted

by
the

A
gency

unless
the

applicant
subm

its
proof

to
the

A
gency

that
the

location
of

the
facility

has
been

approved
by

the
[C

ity]
.
.
.

in
accordance

w
ith

Section

39.2
o
f

this
A

ct.”
Perm

its
for

the
developm

ent
and

construction
of

new
pollution

control

facilities
are

granted
by

the
B

ureau
of

L
and,

not
the

B
ureau

of
A

ir.
Indeed,

the
regulation

im
plem

enting
the

process
described

in
Section

39(c)
is

located
in

the
section

of
the

E
nvironm

ental
Protection

R
egulations

adm
inistered

by
the

B
ureau

of
L

and.
See

35
Ill.A

dm
.C

ode

812.105.Special
C

ondition
2.2,

as
described

by
the

H
earing

O
fficer

and
adopted

by
the

C
ity,

w
ould

require
V

eolia
to

obtain
the

C
ity’s

consent
before

filing
an

application
for

a
perm

it
w

ith

the
B

ureau
of

A
ir.

T
he

C
ity’s

attem
pt

to
m

eddle
in

the
air

perm
itting

process
is

directly
at

odds

w
ith

the
A

ct
and

the
regulations

prom
ulgated

by
this

B
oard.

A
ccordingly,

the
C

ity
has

exceeded

its
authority

and
usurped

the
authority

ofthe
TEPA

.
Special

C
ondition

2.2
should

be
stricken.
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III.
C

O
N

C
L

U
S

IO
N

For
the

reasons
stated

in
this

B
rief,

Special
C

ondition
2.2

should
be

stricken.

R
espectfully

subm
itted,

V
E

O
L

IA
E

S
Z

IO
N

L
A

N
D

FIL
L

,
IN

C
.

G
erald

P.
C

allaghan
Freeborn

&
Peters

L
L

P
A

ttorneys
for

P
etitioner

311
5.

W
acker

D
rive,

Suite
3000

C
hicago,

IL
60606-6677

T
elephone:

(312)360-6000

2218260v2

O
ne

of
its

A
ttorneys
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