06405-R7018 RECEIVED
JCK/tlp CLERK's OF[-'lcE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD DEC 152010

STATE OF ILLINOIS

SCOTT MAYER, Poliution Control Board

Complainant,
vs. PCB 2011-022
LINCOLN PRAIRIE WATER COMPANY,

KORTE & LUITJOHAN CONTRACTORS, INC,,
and MILANO & GRUNLOH ENGINEERS, LLC.

Respondents.

NOTICE OF FILING

TO:  Mr. F. James Roytek, III
Law Office of Roytek, Ltd.
P.O. Box 746
Mattoon, IL 61938-0746

Mr. Jerome E. McDonald

Campbell, Black, Carnine, Hedin, Mr. Kirk A. Holman

Ballard & McDonald, P.C. Livingston, Barger, Brandt & Schroeder
108 S. 9th Street 115 West Jefferson Street, Suite 400
P.O. Drawer C Bloomington, IL 61701

Mt. Vernon, IL 62864

PLEASE TAKE NOTICE that I have mailed today to be filed with the Office of the Clerk of
the Pollution Control Board, the MOTION TO DISMISS PURSUANT TO TITLE 35, SECTION
103.212(b), and MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PURSUANT TO
TITLE 35, SECTION 103.212(b), copies of which are herewith served upon you.

Dated: December 9, 2010

KORTE & LUITJOHAN CONTRACTORS, INC,
Respondent

%XWLCW

. RDYSTER, VOELKER & ALLEN
James C. Kearns
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SCOTT MAYER, DEC i 3 2010
STATE OF |
Complainant, Poliution Control%%grsd

VS. PCB 2011-022
LINCOLN PRAIRIE WATER COMPANY,

KORTE & LUITJOHAN CONTRACTORS, INC,,
and MILANO & GRUNLOH ENGINEERS, LLC.

L s N . " L W e W

Respondents.

MOTION TO DISMISS PURSUANT TO TITLE 35, SECTION 103.212(b)

NOW COMES the Respondent, KORTE & LUITJOHAN CONTRACTORS, INC,, by JAMES C.
KEARNS of HEYL, ROYSTER, VOELKER & ALLEN, its attorneys, and hereby moves to dismiss the
Complaint of the Complainant, SCOTT MAYER, pursuant to Section 103.212(b) of Title 35 of the
General Provisions of the Pollution Control Act, for the reason that the Complaint is duplicative,
and frivolous as that term is defined in Title 35, Subtitle A, Chapter 1, Section 101.202; in support
of said motion, Respondent states as follows:

1. The allegations of the Complaint before this Board do not state a cause of action
because the facts contained therein make it clear that there is no violation of the Illinois EPA,
despite the conclusions in the Complainant’s Complaint.

2. The Complaint alleges that the Respondent, Korte & Luitjohan, in the course of work
on property (installing a water main along an easement on the property) owned by the

Complainant, “shredded into various sized pieces, a telephone cable. (T 6).



3. As is elsewhere asserted in the Complainant's Complaint, “"the pieces of wire,
aluminum plastic coating were. . . bulldozed into the trench.” (T 7).

4. Finally, as further asserted in the Complainant’s Complaint, the area in question was
subsequently planted and harvested in corn. (71 8-9).

5. Although the complained of acts occurred in 2005, it was not until after the field was
tilled following the corn harvest in the Fall of 2005 that the Complainant noticed “pieces of wire,
aluminum and plastic coating in the easement.” (1 10).

6. In other words, the materials described in the Complainant’'s Complaint are
components of a telephone cable which was in the ground prior to the arrival of the
Respondent, Korte & Luitjohan Contractors, Inc., and which was placed back in the ground
(albeit in a different condition) after the work was done.

7. After the materials were placed back into the ground, the ground was usable, and in
fact the Complainant grew corn on the property.

8. The Complainant admits that the components of telephone cable do not create an
environmentally dangerous condition and are not pollutants, asserting that they constitute
“non-hazardous, uncontaminated materials.”

KORTE & LUITJOHAN DID NOT ENGAGE IN OPEN DUMPING

9. The Complainant complains in Count I (T 23) against Korte & Luitjohan Contractors,
Inc. that the Respondents violated Section 21 of the Environmental Protection Act by engaging
in “open dumping” of waste, including “general construction or demolition debris as defined in

Section 3.160 of the Act.”
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10. The facts asserted in the Complaint make it clear that the Respondents did not
engage in open dumping at all. Open dumping is defined in the Act as:
"Consolidation of refuse from one or more sources at a disposal site
that does not fulfill the requirements of a sanitary landfill,” 415 ILCS
5/3.305 (2006).
11. There is no allegation that this has been done, and there has been no consolidation
of refuse from one or more sources at a disposal site of any kind.
KORTE & LUITJOHAN DID NOT LEAVE WASTE ON COMPLAINANT’'S PROPERTY
12. The Complaint itself contains the definition of general construction debris, in T 25 of
Count I of the Complainant’s Complaint, repeated and realleged in the other counts.
13. That paragraph identifies particular items of debris that constitute “construction or
demolition debris,” and specifically states that the definition of construction or demolition debris

is “limited to" the itemized materials. Telephone wire is not one of those itemized materials, and

therefore, the materials do not constitute general construction debris or demolition debris.

14. The Complainant's Complaint alleges violations of both Section 21(a) and 21(p) of
the Environmental Protection Act. Both of those sections require, in order that there be a
violation, that there be “open dumping.” Likewise, both require that the material which is
contained in the open dump be "waste.” The materials involved are not waste and there is no
open dump.

15. In short, the prohibition against open dumping has no applicability to the
circumstances here, and the materials generated do not constitute general construction or

demolition debris as defined in Section 3.160(a) of the Act, and are not waste.

16223280-6



DUPLICATIVE LITIGATION

16. This cause of action is duplicative of other pending litigation, in that the identical
acts are complained of in a lawsuit on file in the Circuit Court of Shelby County, lilinois in Case
Number 2008-L-5. That attached hereto, marked as Exhibits A and B, are the Complaint and
Third-Amended Complaint of the Complainant, Scott Mayer, asserting identical causes of action
against these Respondents. Said Complaint has been pending since February 11, 2008, and is
pending still.

WHEREFORE, the Respondent, KORTE & LUITJOHAN CONTRACTORS, INC, prays that the
Complaint of the Complainant, SCOTT MAYER, be dismissed and that Respondent recover its
costs in being required to address this.

KORTE & LUITJOHAN CONTRACTORS, INC,
Respondent

D C s

HEYL, ROYSTER, VOELKER & ALLEN
James C. Kearns
ARDC #: 1422251

HEYL, ROYSTER, VOELKER & ALLEN
Suite 300, 102 East Main Street
P.O. Box 129

Urbana, IL 61803-0129

Telephone: 217.344.0060

Facsimile: 217.344.9295

16223280-6



PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing MOTION TO DISMISS

PURSUANT TO TITLE 35, SECTION 103.212(b) was served upon the attorneys of all parties to

the above cause by enclosing the same in an envelope addressed to such attorneys at their

business address as disclosed by the pleadings of record herein, with postage fully prepaid, and

by depositing said envelope in a US. Post Office Box in Urbana, lllinois, on the 9th day of

December, 2010.

Mr. F. James Roytek, III
Law Office of Roytek, Ltd.
921 Broadway Avenue
P.O. Box 746

Mattoon, IL 61938-0746

Mr. Kirk A. Holman

Livingston, Barger, Brandt & Schroeder
115 West jefferson Street, Suite 400
Bloomington, IL 61701

16223280-6

Mr. Jerome E. McDonald

Campbell, Black, Carnine, Hedin, Ballard &
McDonald, P.C.

108 S. 9th Street

P.O. Drawer C

Mt. Vernon, IL 62864

WC

James C. Kearns
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IN THE CIRCUIT COURT
FOR THE FOURTH JUDICIAL CIRCUIT OF ILLINOIS
" SHELBY COUNTY, i SHELBYVILLE, ILLINOIS

SCOTT MAYER and ROSE ELAINE
MAYER, Az Succepssry Truptee
of the ROSCOE HAMILTON and
BEATRICE M. HAMILTON Trust
dated March 24, 1972,

Plaintiffs,

)
)
)
)
)
)
!
V. : S case Nc’. 08-L-5
)
)
)
)
)
)
)

LINCOLN PRAIRIE WATER COMPANY, i

KORTE: & LU;TJOH.AN _CONTRACTORS, ‘LED
INC.., and NTLANO & GRUNLOH

ENGINEERS, LLC, .
EQ 1) 2008

Defendants.

COMPLAINT

o na[Cireuh Court, Fouth Judiclat Gheeuit
I Srwiby Golry, 18

Now céme the Plaintiffs; Scott Mayer and Aoae Elaine Mayer,
As Successér Truatee of the koscoe Hamilton an4 éeatrice M.
Hamilton Trust dated March Zg, 1972, Bnd as théir Complaint
against the pefendants, Lincﬁlq Prairie Water Qompany, Korte &

Luitjohan ContractoIs, Inc., and Milano & Grunloh Engineers, LLC

gtate as follows:

. GOWNT I
(Contract)

=

1. The Plaintiffs are the owners of realjestate whose lega

degcription is as follows:

The Scoutheast Quatter (SE 1/4) of the
Southwest Quarter (SW 1/4) and the West Half

(W %) of the West Half (W ¥) of the West Half
W %) of Southeasgt Quartexr (S5E 174}, 8ll in

gection Thirty-four (34), Township Twelve

. cOoPpY

2

| EXHIBIT _‘EL

870/€00 dNo¥y HONVENSNI HIY¥H

A1l A taaal afnaTanu mTu .
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{(12) North, Range Eive (5) East of the Third
Principal Meridian, Shelby County, Illincois.

z. At all tiwes releva@t. Plaintiffs use& the aforesaid

real estatie to grow crops,

2. On or about April 15, 2005, Plaintiffsiand Defendant,

Lincoln Prairie Water Company, entered into a &ritten agreement

prepared by Defendant, and entitled “Right of Way Easewent,” &

copy of which is attached he?eto and marked “Ppaintiffs' Exhibit
v, ;
: . !

4. BAfter entering into the aforesaid agr?ement, Defendant,
Lincoln Prairie Water Compan&, through its agahts, Korte &
Luitjohan Contractoxsd, Inc.,?and Milano & Grunloh Bngineers, LLC
began trenching across the south side of the 4bove described real
estate, lying adjacent to, @nd parallel with %nd north of an
exieting road with said treﬁch running approxima:ely three-eightf
(3/8) mwile. ' ; %

5. In the course of aéid trenching, Def%ndant. Lincoln

Prairie Water Company, cut through a section df gas line; left ap

|
open hole in the field wheré said gas line waé cut; and, shredded

. [
into various sized pleces, 4 telephone cable funning the length

of said trench, leaving pieées of wire in theifield.

. \
6. Defendant, Lincoln Prairie Watez Company, has refused

[

repaly the aforesaid damage and refused to cl$an the pieces of

i
wire from the field.

i

% mm a direct and proximate regult of the aforesaid
i
2 :

!

H
H
i
1
!
H

§F94299~ dNoYd FONVANSNI HI¥E
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trenching, Flaintiffs have be;n damaged in tha% approximately 3.8
acres of the aforesaid real e;tate has been coétaminated with
pieces of telephone cable; a ?ortion of the hay orop growh on
said property has been conta%inated with pieces of telephone
cable; and the gas line has been contaminated %n that it has
become filled with water and ‘dizt. I

Wherefore, Plaintiffe séek judgment on their behalf and
against the Defendant, Lincoin prairie Water Company, in the
amount s aS.fOllOWB: $612,500€00 to put the acrpage in the

condition it was prlor to coﬁtamination; $18,0p0.00 for the

contaminacion of a portion oé the 2007 hay croF; $4,B00.00 per
year as lost income for each. year after 2007 uhtll the
contramination i remedied; $3 264.00 for the cbst of replacement
of the demaged gae line, together with costs o% this suit.

"CQUNT 1L
(Business Transactions Act)

1, 2. 3, 4, 5 &6. Plaﬁntiff incorporate paragraphs 1

through 6 of Count 1 of thie Complaint as par%graphs 1 through &

of this Count IIL.

7. In the course of rqfusing to repair fhe aforesaid damag

113

and clean the pieces of wxra from the field, DQefendant, Lincolh

Prairie Water Conmpany through ite agencs, BLl] ‘Teichmiller and

Jeff white, have advised the Plaintiffs as foilows'

pay for the repair of the natural gas sBervice

Dafendant, Lincoln Prairie Water Cotpany will
s
line by Ameren but Ameren will not fepair the

870/600@ . dnodd HONVYNSNI dI¥d _CPLEBECSSRT XVA SC:1T 8002/42/¢0

An Hra A [NERERVEN RN [N | AAA 2T lAaA
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line; thal Defendarnt will have a service
technician piekup %isible fragments when the
field is worked; thak Defendant is nbt
reepongible for any damage ams it has!a hold
harmless agreement with Korte & Luit§chan
Contracteore, Ine,

B. As a direct and proximate result of the aforesald

trenching, Plaintiffs have béen damaged in that approximately 3.8
acres nfhthe aforesaid real estata has been cohtaminated with
piecee of telephone cable;,a%poxnion of the ha? Crop grown on
said property has been conta@inated with piece% of telephone
cable; the gas line has beenécontaminated in t&at it haa become

: |
filled with water and dirt; dni, Plaintiffs ha?e ineurred

attorney fHees in prose;utinggthis matcer. |

$. This Count II is made pursuant to the%Consumer Praud and
Deceptive~BusineaB.Practicaaéﬁct (815 ILCS 505?1).

wherafore, Plaintiffs aéek judgment on thFir behalf and
‘against the Defendant, Lincain Prairie Watezx C%mpany, in the
amounts aa followa: $612,500@00 to put the.acrLage in the
condition it wag prior to coétamination; sla,ObD.OO for the
contamination ©f the portionécf the 2007 hay c%op; $4,000.00 per
year as lost income for eachiyear after 2007 uktil the
contamination i remedied; $§,246.00 for the cphst of replacement
of the damaged gas line, togéther with costs oﬁ thig suic and
attorney fees to be aummarilj taxed,

GOUNT IIT .
(Reckleas Disregard) i

sTO/0008 anowo EONVHNSNI HI¥E  €PLCEECESST YV S0iPT 8002/42/80
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1. The Plaintiffe are the owners of real

description is as follows:

The Southesast Quarﬁer (S8E 1/4) of the

Bouthwest Quarter [8W 1/4) and the W
(W %) of the West Half (W ¥) of the
(W %) of Southeast Quarter (SE 1/4)

Bection Thirty-Ffour (34), Townahip Twelve
{12) Neorth, Range Five (5) East of the Third

Principal Meridian, Shelby County, I

2. Ax all tices relavaﬁt, Plaintiffs uwaed the aforesaid

real egtate to grow Crops.
1. On or about April 1%, 2005, Defendant,
Contracters, iInc., through its employees and a

. trenching 2croes the southlaida cf the above &

eptate, lying adjacent to, aﬁd parallel with abd north of an

existing noad.with said tren&h running approxi
(3/8) mile. .
4, Prior to the trenchﬁng of Plaintiffs’
Korte & Luitjohan Contxactors, Inc., through i
agentes, had trenched two othgr fielde directly
Plaintiffs’ field whare in s?id fields, they ¢
ghredded telephone cable ma@ing guch ashredded
the surfaces of the two othe? fields.

5. Prior te the trencﬁ}ng of Plaintiffs’
employees and agents of Deféndant, Korte & Luil
Inc.,

were made aware of and were further advi

of buried telephone cable iﬁ Plaintiffg’ Eield

PAGE

astate whobe legal

gt Half
et Half
all in

llinois.

Korte & Luitjohan

Fents, bagan

Fecribed real
hately three-eightg

field, Defendant,
Ls employeee and
west. of the
renched through ang
cable visible above
field, the
tijohan Contractors

sed of the locatio

-1

in addivion to

8T0/L00 dlo¥D HONVUNSNI HIdH

CVLEBCECE88T XV S€:¥VT 8002/L2/¢0

6



Feh 27 2008 12:55FM HP | ASERJET FAX

'P2/27/2088 11:13 518233850, PRINDABLE FAGE | 87

E
being made aware of and adviéed of the 1ocatioﬂ of a gas line in
plaintiffa’ field, in additi%n to being advisa&-that they should
not cut either. ‘ !

6. 1n the course of Baid trénching, Defeﬂdant. Korte &
Luitjchan Contractors, Inc. ,;knowingly and wi:ﬂcut regard for the
conseguences, ©out and shredded into various 51zed pieces, &
telephone cable running the 1ength of said cremch leaving pieces
of wire in the field for a distance of three- eights (3/8) mile in
addition to cutting a gas lz¢e ' ;

7. hs a direct and prok1mate result of the aforesald
tranching, Plalntlffa have béen damaged in that approximately 3.4
acres of the aforepaid real estate hae been cortamlnated with
pieces of telephone cable; and the gae line hhs beert
contaminated in that it has bacome filled thh water and dirt.

Wherafore, Plaintiffs saek judgment on thair behalf and
against the Defenpdant, Korte & Laitjohan Contnactcrs. Inc.,, in
the amounts as followa: $6120500 00 to put che acreage in the
copdition it was prior to cqntaminatlon, and, sa 2E4.00 for thae
cost of replacement of the damaged gas line, q°gether with costs

of this suit. ;

' COUNT 1V
(Punitive Damages)

1, 2, 3, 4, 5, 6 &7. iPlaintiffs ihcorpérace paragraphs 1
through 7 of Count ILI of tHis Complaint as péragraphs 1 through

7 of this Count IV.

8T0/800 dNoYd FONVINSNI HI¥H €PLCBECBERT XVA S€:7T 8002/L2/€0
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Wherefore, Plaintiff pravs for judgment against Defendant in

the sum of $1,000,000.00 foriand as exemplary Lamages, in order

to deter Defendant and others from such epprespive canduct in the

future. é
: L couNT v
(Negligent:Misrepresentation)

1. The Plaintiffs are khe owners of real egtate whose legal

descriptian is as Eollows: f

-The Southeast Quarmer (BE 1/4) of the
Southwest Quarter (SW 1/4) and the Weet Half
(W %) of the West Half (W %) of the ;eet Half
(W 3%) of Southeag: Quarter (SE'1/4¥& all in
fection Thirty- four (34), Touwnship Twelve
.(12) -North, Range Flve (3) EBamt of ﬂhe.Third
Principal Meridiaq, shelby County, lllinois.
; : |
2. At all times relevent, Plaintiffs uaqd the aforesaid
' 1
real eetate to grow crops.
3. At all times relevant Defendant, Milane & Grunloh
Engineers, LLC, was in the nusiness pf providing information to
individuals, eoncerning treﬁching and compensdtion for any

damages that may result fro@ sald trenching.

4. On or about April 15, 2008, Defendant, Milano & Grunlonh
Engineers, LLC, through iteéagent, Lee R. Beckwan, vepresented tp
the Plaingiffs that if Plaiétiffs entered intq a written

agreement -entitled “Right of Way Easement,” a|copy of which is

attached hereto and marked $Plaintiffs’ Exhibit 1," with Lincoln
Prairie Water Company, that Plaintiffs would ﬁa compensated for

any damagas related to crenchlng work done onlthe aforeraid

|
7 |
|
i
:

|
i
{

$70/600 3 ) dno¥y HONVENSNI H1¥d SPLEBECRRBT XVA SEI¥T 8002/L2/0
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properry.

5. Eased upon thé repr%aencation of DPefendant, Milane &
Grunloh Eﬂglneers LLC, Plaiﬁtiffe entered intp the aforesaid
agreement thn Lincoln Praxrie Water Company.

B. After entering 1nto said agreement, Lincoln Prairie
Water Company through its agents, Korte & tumitfohan Contractors,
inc., and.MllanO & Grunloh Engineers LLC, begpn trenching acrosg
the aouth:slde of the above @escrlbed real esnLte. lying adjacent
to, and p;rallel with and no?th of an existing| road Qith said
trench rudning apprcximatelyitﬁ:ea—elghta (3/8) mile.

7. nn the course of sa&d trenching, Lincpln Prairie Water
Company, dut through a eection of gas line; left an open hole in
the field iwhere said gas lin@ was cut; and, shredded into various
#ized piedes, a telephone c%bla runniing the 1gngth of gaid
trench, l%aving pieces of W£re in the field.

8. Ss a direct and prdximate result of the aforesaid
crcnching, Plaintiffe have been damaged in thdt approximately 3.8
acres of nhe aforesaid reallestate has been cogntaminated with
pieces'ofitelepnone cable; éhe gas line hag been contaminatad in
that it hés pecome filled w%th water and dirt; a portion of the
hay crop grown in the field: has become contaminated with wire;
and, the mu51ness reputatlom of the Plaintztf% has been

diminleheg due to the contaminated crop.

9. Plaintiffs have not bean compensated |for the aforesaid

8T0/0T0
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damage .

'Whergfore, Plaintiffs s%ek judgment on thrir behalf and -
against the Defendant, Milan§ & Grunloh Engineers, LLC,
Whereforey in the amounts asgfollows: $612,500.00 to put the
acreage 1n the condition it was prior te conca%ination;
$18,000, oa for the ccncaminatlon of a porticn pf the 2007 hay
crop; $4, moo pa per year as 1ost incame for earh vear after 2007
until the contamination is r?MEdlEd: 53,264.00| for the cost of
replacemedt of the damaged g%s line; %5,000.00| for damage to

R ! , G ,
buginess reputation, together with costs of this suit.

COUNT V1 _
KReckleas Disregard)

1. Tbe Plaintiffs are the owners of real|estate wheoae legal

descrzpt:cm ig as followa:

134

The Southeast Quarter (8E 1/4) of th
Bouthwegt Quarter {SW 1/4) and the West Half
‘(W ¥) of the West $al£ (W ¥ of the West Half
(W ) of Southeast Quarter (8E 1/4)] all in
Bection Thirby—fou¥ {24), Township Twelve
{12} North, Range Five (5) East of the Third
PrlﬂClpal Mcradzan 8helby CQaunty, Illincis,

2. Ak all times relevaﬁc, Plaintiifs used the aforesaid

zeal estate to grow crops, ! i

3, On or about April 15% 2005, Defendant,|Milano & Grunloh
Engineerxs, LLC, directed andésupervised Korte & Luitjohan
Contractcra, Inc., through i;a employees and agents, in trenching
acroze the. south side of che%abcve described real estate, lying

adjacent €p, and parallel wi&h and north of an|existing reoad with

S
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said trench running approxxmaqely three-eights (3/8) mile.

4. brior to the trenchimq of Plaintiffs’ faeld, Defendant,
Milane & Grunloh Engineers, LLC had direcred ahd gupervised
Korte & Luitjohan Cuntractors; Ing., through xba employees and
agentg, in trenching two other fields directly west of the
plaintiffs’ field where in Bapd fields, Korte & Luitjohan
contractors, Inc., trenched hhrough and sbreddad telephone cable
making such shredded cakle vasxble above the surfaces of the two
other fields. é

5. Prior wo the trencning of Plaintiffe’ field, the
employeea and agents of Defendanc, Milano & Gxunloh Engineers,
LLC, were made aware of and were further adv1sed of the locatlon.
of buried telephone cable ln!91a1ntlffs field in addition to
being made aware of and advi%ed of the location of a gas line in
Plaintiffs’ field, in additi;n to being advised that they should
not cut either. | l

6. In the course of s#id trenching, Deféndant, Milano &
Grunleh Engineers, LLC, knoéingly and without regard for the
consequences, directed and %uperviaed'che cutting and sBhredding
into various sized pieces, % telephone cable running the length
of said trench, leaving pie%es aof wire in the.field for a
distance of three—eiéhts (328) mile in additi&n to cub;ing a gag

line.

7. As a direct and preximate xesult of khe aforesaid
i .

10
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rrenching, Plaintilifs have beén damaged in thatéqpproximately 3.8
acres of the aforesaidlreal e%tate has been CQn%aminaCed with
pieces of telephone cable, ané. the gas line ha% been
contaminated in that it has b&come fmlled with water and dirt.
Wherefare, Plaintiffs ae!ezk judgment on thellr behalf and -
againet the Defendant, Mxlanc & Grunloh Enginedrs, LLC, in the
amounte as follows: $612,500'00 to put the acraage in the
condition it was prioxr to coﬁtamlnatlon §3, 254 00 for the cost
of replacement of the damaged gas line, togethqr with casts of

thia swic.

COUNT VI
(Punitive Damages) !

1, 2, 3, 4,8, &8 & 7. blaintiffa incoeyporate paragraphs 1

through 7 of Count VI of thip complaint as paragraphs 1 through |

of this Count VII.

Wherefore, Plaintiffs ﬁray for judgment ﬁgainst Defendant,
Milano & Grunloh Engineers, LLC, in the sum oé $1,000,000.00 for
and as exemplary damages, iq order to deter quendanc and others
from such oppressive conducq in the future.

Dated: January 24, ZOOé.
? SCOTT MAYER and ROSE ELAINE
MAYER, As Succeesor Trustee
Of the Rosgoes Hamilton and
Beatrice Mi Hamilton Trust

pDated March 24, 1972

ROYTEK, LTD,

810
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F. EY RO) Attorney

i for Plai ffa

i ;
T RY

F. James Roytek, III
Roytek, Ltd. '

521 Broadway

P.0. Box 748

Mattoon, IL 61938-C746% i :
Telephone: 217/234-3132 : '. §
207-237-3135 |
]
;
f 1
12 |
i
I
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(Space abeve tms!ﬂne for resording data,)
 RIGHT OF WAY EASEMENT

In consideratipn of good and valuablh considemtion deliversdl to ROSE ELAINE
MAYER, as Succeasor Trustee of the Roscoe Hamitten and Beatrice M, Hamilton Trust
daled March 24, 1972, and SCOTT MAYER, aa their raspactiva intarest may apgpear,
(the “Grantor"i by LINGOLN PRAIRIE [WATER COMPANY, an| Ilinois not far profi
“corporation (the “Grantee®), the recsipt and sufficlency qf which i hereby
acknowledged by the Granior, the Grantor doss hareby grant pnd convey unto the
Granlee, 18 SYCCRSEOMS and B8Signs, A permanent, exclusive aassment with the right fe
wrect, canstruet, install, and fay, and thereafter use, oparate, ingpect, repair, mainain,
abahdon, replce, ang remove undergrpund water lines and abave and balow ground

appurienancep hareto (the "improvements”] over, in, under, though and across the
following destribed real astale: g |

The Scisthezst Quarer (BE1/4) of the Southwast Quarter ( IWIM) and the
Waest Half (W1/2) of the Wast Half (W1/2) of the West Half (W1/2) of the
Southelst Quanar (SE1/4), alj In Section Thitty-four (34), Township

Twelve (12) North, Range Five [§) Eas! of the Third P clpal Meridian,
Shelby' County, Hiinols, i :

logether with {he right of ingress and agjess over the adjacent land of the Grantor, its
successara and assigns, for the purposé of (his sasemant,

This e&semem shal) be:

A 20 oot wide permanant easeinent across the South side of the abave
desedbed propary, lying adjacent to, parallsl with and Nentharly of tha
sxisting road right-of-way. togetner with a & foo! wide tamporary
conginjction easernent lying adjacent 10, paratiel with and Northerly of the
above deseribed permanent easemant (the "Easemant Araa’). AsovE pf,
BELOIY THE 10" FIELD TWLE, WOT T RE cuUT, |
The cansideratian hereinabove racited ishall constijute paymenﬂtjn full for any damages
to the real eslate of the Gramtor, s successors and assigns, By reason of the initial
. l .

.- PLAINTIFES' EXHIBIT .
1
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construction and Ingtallation of the Impjovemenis; provided, hoyvever, ihat Grantes

shall pay Grartor reasonable damages Jo Grantor's growing crops of ather pergonal
propenty of the Grantor caused by Grarjtes by rsason of the infjlal construclion ard
installation of the Improvements, or dufing \he oparalion, recongtruction, inspection,
relocalion, replacement, maintanance or removal of the Improvements. The Grantor
ghall plags na parmanent building or structure within or avar the Epserment Area ar tha
Improvoments ae finally constructed | In any manner that | may damage ihe
improvements .or rastricd the operation,; maintenance, repalr or| replacernent of the
improvernents or the Easemant Area. Granmor shall not deny of impalr the Grantee
accase to fhe Easement Area or thé Improvemants for purposes of opsration,
mainlenance, .rapalr, or raplacement !thereof, During pedods of canstruction,
inatgllghion, maiintanance, repair and/er réplacament of said improvements, the Grantee
shall have exclusive use of the Easemant Area for the reasons stated herein. Al
matetiale or equipment used In the canbtruction, installation, eparation, maintenancs,
repair ar replasement of the Improvements, and ail surplus oil ang debria excavatad in
the course (hereo!, may Be trangpored ito or from and be used @and stored upon the
Epsement Arag; provided, howevar, that the-Gramee shall remove from the Easement
Area all surplus 8ol and debris resufling from any such activity, and ahall reseed and
reasonably restore the Easement Aree Jo approximately that grade that exiated prior 1o
construction within a regeonable time after completion of construption.  The Gmanice
shall be privilagad o remova struclures, personal pioperty, sod. trees, bushes, shrubs
and plants of any kind, which are on any:part of the Essemant Are or intarfara with the
consiruction, inetallation, operation, mainténance, repair of replacament of tha
Improvaments: This aaesmant ehalt constituts a covenant mnninJ with the land for the
benefit of the Braniss, s successors ank aseigns. :

N mnggss WHEREOF, the Granior hds sxacuted this Instrumertt this 1" day of

20086,

S oo e Ot s ez
SCOTTMAYER f RO3E ELAINE MAYER, asSuccessor
, ! Trustee of the Rosdoe Hamilon end
.Baatrive M. Hamilign Trust datad March
24, 1872 :

D5 1427

8T0/9T00 dNoYd HONVYISNI dJI¥H EVLEBEEREBT XVJ 8€:VT 8002/L8/C0



.._;555”37 2008 12:858PM HF LASERJET FAX

. - 1
B2/27/2808 1}):13 B1B233% 9o« m

PRINDABLE PAGE 1B

IN THE CIRCULT COURT !
FOR THE FOURTH JUDICIAL CIRCUIT OF ILLINOIS
SHELBY COUNTY, ! CHARLESTON. ILLINOIS

)
5COTT MAYER and ROEE ELAINE
MAYER, AP Succespsor Trustee
pf the ROSCOE HAMILTON and
BEATRICE M. HAMILTON Trust
dated March 24, 1872,

Plainciffs, !

V.

{
: cage No. 08-L- &
LINCOLN PRAIRIE WATER COMPANY,
XORTE & LUITJOHAN CONTRACTORS,
INC., MILANO & GRUNLOH '
ENGINEERS, LLC and LEE R.

FILED

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

BECKMAN, FEB ) } 2008
Defendantd. | clufatihe momlwﬂ‘ Foynh Juizle! Gimie
Snalby Caunty, i
AFRIDAYVIT AS_TO AMOUNT OF DAMAGES

STATE OF ILLINOIS ) : :
G -
COUNTY OF COLES ) :

Now comes the AEfiant, F. JAMES ROYTEK, 1II, having been dul ‘
sworn upon his oath, and upon pexaonal ¥nowledge deposesa and state
ao follows; : 5

G

1. That I am an attorney licensed to practice law in th
state of Illincis and under no legal disability fox the purposes g
executing this Affidaviv. co :

s

5 That 1 have reviewed the facts relatéd to the claims made
in this cauge and it ig my bpinion that the damagesa 8sought are in
exceanns of %$50.000.00. ' :

3, That if called and sworn, I would tdstify te the same a8
contained ih this Affidavié.

Affiant sayeth not,

cOPY

|
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i
Subgcribed and sworn to before mhwwmﬂmﬁﬂ
N \Mr--r"‘..h\'.'.
ve,/!ébruary 7...2008. ek "orr‘~ Gy S g..

810/8T0@

| NOTARY PURR 7
7 C.‘\Mhll""'

F., Janes Roytek, IIT
Roytek, Ltd.

921 Broadway

P.O. Box 746

Mattoon, IL 61838-0746

Telephone; 217/234-3132
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IN THE CIRCUIT COURT
FOR THE FOURTH JUDICIAL CIRCUIT OF 'ILLINOIS
SHELBY COUNTY, SHELBYVILLE, ILLINOIS

SCOTT MAYER and ROSE ELAINE
MAYER, As Successor Trustee
of the ROSCOE HAMILTON and

BEATRICE M. HAMILTON Trust

dated March 24, 1972,

Plaintiffs,

)
)
)
)
)
)
)
)
v. ) Case No. 08-L-5
)
LINCOLN PRAIRIE WATER COMPANY, )
KORTE & LUITJOHAN CONTRACTORS, )
INC., MILANO & GRUNLOH )
ENGINEERS, LLC, CONSOLIDATED )
COMMUNICATIONS, INC., and )
ILLINOIS CONSOLIDATED TELEPHONE )
COMPANY, )
)
)

Defendants.

THIRD AMENDED COMPLAINT

Now comes the Plaintiff, Scott Mayer, and as his Third
Amended Complaint against the Defendants, Lincoln Prairie Water
Company, Korte & Luitjohan Contractors, Inc., Milano & Grunloh
Engineers, LLC, Consolidated Communications, Inc., and Illinois
Consolidated Telephone Company, states as follows:

COUNT T
(Contract)

Plaintiff incorporates Count I of original Complaint as
Count I of Third Amended Complaint.

COUNT TT
(Business Transactions Act)

Count II of original Complaint was voluntarily withdrawn at

1
EXHIBIT .ﬁ



hearing held June 3, 2008.

COUNT ITIT
(Reckless Disregard)

Plaintiff incorporates Count III of original Complaint as
Count III of Third Amended Complaint.

COUNT IV
(Punitive Damages)

Plaintiff incorporates Count IV of original Complaint as
Count IV of Third Amended Complaint.

COUNT V
(Negligent Misrepresentation)

Count V of original Complaint was voluntarily withdrawn at
hearing held June 3, 2008.

COUNT VI
(Reckless Disregard)

Plaintiff incorporates Count VI of First Amended Complaint
as Count VI of Third Amended Complaint.

COUNT VII
(Punitive Damages)

Plaintiff incorporates Count VII of First Amended Complaint
as Count VII of Third Amended Complaint.

COUNT VIII
(Contract)

1. The Plaintiff, Scott Mayer, is an owner of real estate
whose legal description is as follows:
The Southeast Quarter (SE 1/4) of the
Southwest Quarter (SW 1/4) and the West Half

(W 3) of the West Half (W %) of the West Half
(W %) of Southeast Quarter (SE 1/4), all in



Section Thirty-four (34), Township Twelve
(12) North, Range Five (5) East of the Third
Principal Meridian, Shelby County, Illinois.

2. At all times relevant, Plaintiff, Scott Mayer, used the
aforesaid real estate to grow crops.

3. On or about May 18, 1973, Illinois Consolidated
Telephone Company entered into a “Right of Way Permit,” a copy of
which is attached hereto and marked “Plaintiffs’ Exhibit 2".

4. Defendant, Illinois Consolidated Telephone Company has
failed to comply with the terms of “Right of Way Permit” as
follows:

A. Prior to April 11, 2005, Defendant,
Illinois Consolidated Telephone Company,
placed two separate cables across the
aforesaid property which run parallel, west
to east.

B. Prior to April 11, 2005, Defendant,
Illinois Consolidated Telephone Company,
discontinued use of and abandoned the north
of the aforesaid cables.

C. On April 11, 2005, a “Joint Utility
Locating Information” request was made by
Gary Pugh, agent for Korte & Luitjohan
Construction, Inc., with regard to the
aforesaid real estate.

D. Defendant, Illinois Consolidated
Telephone Company, has refused to locate the
north of the aforesaid cables when a “Joint
Utility Locating Information” request is made
as it is the policy of Defendant, Illinois
Consolidated Telephone Company, to not flag
or locate cable no longer used and abandoned.

E. That in the course of trenching the
aforesaid field and as a result of failing to
locate the north of the aforesaid cables, the



cable has been cut into small pieces and
spread onto and into the aforesaid real
estate.

F. Defendant, Illinois Consolidated
Telephone Company, has not paid for damage to
growing crops arising from the pieces of
cable being spread onto and into the field
and thereafter into the hay grown on the
field.

5. Plaintiff and his predecessors have done all things
required of them by “Right of Way Permit”.

6. As a direct and proximate result of the Defendant’s,
Illinois Consolidated Telephone Company, failure to comply with
the terms of the “Right of Way Permit,” Plaintiff has been
damaged in that he has lost $18,000.00 as a result of the
contamination of a portion of the 2007 hay crop; and, $4,800.00

per year as lost income for each year after 2007 until the

contamination is remedied.

Wherefore, Plaintiff prays for judgment against Defendant,
Illinois Consolidated Telephone Company, in the sum of
$18,000.00; and, $4,800.00 per year as lost income for each year
after 2007 until the contamination is remedied, together with
costs of this suit.

COUNT 1IX
(Reckless Disregard)

1. Plaintiff, Scott Mayer, is an owner of real estate whose
legal description is as follows:

The Southeast Quarter (SE 1/4) of the
Southwest Quarter (SW 1/4) and the West Half

4



(W ¥) of the West Half (W %) of the West Half
(W %) of Southeast Quarter (SE 1/4), all in
Section Thirty-four (34), Township Twelve
(12) North, Range Five (5) East of the Third
Principal Meridian, Shelby County, Illinois.

2. At all times relevant, Plaintiff used the aforesaid real
estate to grow crops.

3. At all times.relevant, Defendant, Consolidated
Communications, Inc., knew there were two telephone cables on the
aforesaid property which ran west to east and parallel with one
another.

4. On or about April 11, 2005, a “Joint Utility Locating
Information” request was made by a Gary Pugh, agent for Korte &
Luitjohan Construction, Inc., with regard to the aforesaid real
estate.

5. On or about April 11, 2005 and pursuant to the aforesaid
request, representatives of Defendant, Consolidated
Communications, Inc., flagged or located the south of the
aforesaid two telephone cables.

6. On or about April 11, 2005, representatives of
Defendant, Consolidated Communications, Inc., did not flag or
locate the north of the aforesaid two telephone cables as said
telephone cable was not in use and had been abandoned.

7. At all times relevant, it was the policy of Consolidated
Communications, Inc., to not have its representatives flag or

locate telephone cable that is not in use or has been abandoned.



8. On or about April 15, 2005, Korte & Luitjohan
Contractors, Inc., through its employees and agents, began
trenching across the above described real estate, running the
right tract of its trenching machine across the flagged portion
of the south of the aforesaid two telephone cables.

9. In the course of said trenching, Korte & Luitjohan
Contractors, Inc., cut and shredded into various sized pieces,
the north of the aforesaid two telephone cables, leaving pieces
of wire in the field for a distance of three-eights (3/8) mile.

10. As a direct and proximate result of the aforesaid
failure to mark the north of the aforesaid two telephone cables,
Plaintiff was damaged in that approximately 3.8 acres of the
aforesaid real estate became contaminated with pieces of
telephone cable.

11. The cost associated with removing the contamination
from the aforesaid 3.8 acres is $612,500.00.

Wherefore, Plaintiff seeks judgment on his behalf and
against the Defendant, Consolidated Communications, Inc., in the
amount of $612,500.00 to put the acreage in the condition it was

prior to contamination, together with costs of this suit.

COUNT X
(Punitive Damages)

1, 2, 3, 4, 5, 6, 7, 8, 9, 10 & 11. Plaintiff incorporates
paragraphs 1 through 11 of Count IX of this Third Amended
Complaint as paragraphs 1 through 11 of this Count X.

6



Wherefore, Plaintiff pray for judgment against Defendant,
Consolidated Communications, Inc., in the sum of $1,000,000.00
for and as exemplary damages, in order to deter Defendant and
others from such oppressive conduct in the future.

COUNT XI
(Reckless Disregard)

1. Plaintiff, Scott Mayer, is an owner of real estate whose
legal description is as follows:

The Southeast Quarter (SE 1/4) of the
Southwest Quarter (SW 1/4) and the West Half
(W %) of the West Half (W %) of the West Half
(W 3) of Southeast Quarter (SE 1/4), all in
Section Thirty-four (34), Township Twelve
(12) North, Range Five (5) East of the Third
Principal Meridian, Shelby County, Illinois.

2. At all times relevant, Plaintiff used the aforesaid real
estate to grow crops.

3. At all times relevant, Defendant, Illinois Consolidated
Telephone Company, knew there were two telephone cables on the
aforesaid property which ran west to east and parallel with one
another.

4. On or about April 11, 2005, a “Joint Utility Locating
Information” request was made by a Gary Pugh, agent for Korte &
Luitjohan Construction, Inc., with regard to the aforesaid real
estate.

5. On or about April 11, 2005 and pursuant to the aforesaid

request, representatives of Defendant, Illinois Consolidated

Telephone Company, flagged or located the south of the aforesaid



two telephone cables.

6. On or about April 11, 2005, representatives of
Defendant, Illinois Consolidated Telephone Company, did not flag
or locate the north of the aforesaid two telephone cables as said
telephone cable was not in use and had been abandoned.

7. At all times relevant, it was the policy of Illinois
Consolidated Telephone Company, to not have its representatives
flag or locate telephone cable that is not in use or has been
abandoned.

8. On or about April 15, 2005, Korte & Luitjohan
Contractors, Inc., through its employees and agents, began
trenching across the above described real estate, running the
right tract of its trenching machine across the flagged portion
of the south of the aforesaid two telephone cables.

9. 1In the course of said trenching, Korte & Luitjohan
Contractors, Inc., cut and shredded into various sized pieces,
the north of the aforesaid two telephone cables, leaving pieces
of wire in the field for a distance of three-eights (3/8) mile.

10. As a direct and proximate result of the aforesaid
failure to mark the north of the aforesaid two telephone cables,
Plaintiff was damaged in that approximately 3.8 acres of the
aforesaid real estate became contaminated with pieces of
telephone cable.

11. The cost associated with removing the contamination



from the aforesaid 3.8 acres is $612,500.00.

Wherefore, Plaintiff seeks judgment on his behalf and
against the Defendant, Illinois Consolidated Telephone Company,
in the amount of $612,500.00 to put the acreage in the condition

it was prior to contamination, together with costs of this suit.

COUNT XII
(Punitive Damages)

1, 2, 3, 4, 5, 6, 7, 8, 9, 10 & 11. Plaintiff incorporates
paragraphs 1 through 11 of Count XI of this Third Amended
Complaint as paragraphs 1 through 10 of this Count XII.

Wherefore, Plaintiff pray for judgment against Defendant,
Illinois Consolidated Telephone Company, in the sum of
$1,000,000.00 for and as exemplary damages, in order to deter
Defendant and others from such oppressive conduct in the future.

Dated: December 2, 2008.

SCOTT MAYER, Plaintiff

ROYTEK, LTD.

o

F. J’AMES}_K(O/‘(T_E%, III, Attorney
for Plaimtiff

DEMAND FOR_TRIAL BY JURY

Plaintiffs demand trial by jury on all issues in this cause.




F. James Roytek, III
Roytek, Ltd.

921 Broadway

P.0. Box 746

Mattoon, IL 61938-0746

Telephone: 217/234-3132
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(Space above this line for recording data.)
. RIGHT OF WAY EASEMENT

‘In consideration of good and valuable consideration delivered to ROSE ELAINE
MAYER, as Buccessor Trustee of the Roscoe Hamilton and Beatrice M. Hamilton Trust
dated March 24, 1972, and SCOTT MAYER, as thsir respective interest may appear,
(the “Grantor’] by LINCOLN PRAIRIE WATER COMPANY, ‘an lllinois not far profit
~corporation " (the "Grantee”), the receipt and sufficiency of which is hereby
acknowledged by the Granfor, the Grantor does hereby grant and convey unto the
Grantee, its successors and assigns, a permanzni, exclusive easement with the right fo
sract, construct, install, and [ay, and thereafter use, operate, inspect, repair, maintain,
abandon, replace, and remove underground water lines and above and bejow ground
appurienances thereto (the “Improvements") over, in, under, through and across the.
following described rea estate: '

The Southeast Quarter (SE1/4) of the Southwest Quarter (SW1/4) and the
West Half (W1/2) of the West Half (W1/2) of the West Half (W1/2} of the
Southelast Quarter (SE1/4), all in Section Thirty-four (34), Township
Twalve (12) North, Range Five (5) East of the Third Principal Meridian,
Shelby County, lllinais; ~ .

together with the righf\ of ingress and egress over the adjacent land of the Grantor, its
successors and assigns, for the purpose of this easement.

This easement shall be;

A 20 foof wide permanent easemsnt across the South side of the above
described property, lying adjacent to, parallel with ang Northerly of the
existing road right-of-way; together with a § faol wide temporary
cansiruction easement lying adjacent 10, parallel with and Northerly of the
above described permanent easement (the "Easement Area"). Avovg 0B,
BEvow THE 0" FigLn TWE, 06T ™ =S cuT.

The consideration hereinabove recited shall constitute payment in full for any damages

to the real estala of the Granlor, its successars and assigns, by reason of the injlial

1

- PLAINTIFFS " EXHIBIT. .



construction and installation of the Improvements; provided, however, that Grantee
shall pay Grantor reasonable damages to Grantors growing crops of other personal
property of the Grantor caused by Grantee by reason of the initial construction and
installztion of the Improvements, or during the operation, raconstruction, inspection,
relocation, replacement, maintenance or removal of the Improvements. The Grantor.
shall placs ‘no permanent building or structure within or over the Easement Area or the
improvements as finally constructed in any manner that may damage the
Impiovements or restrict the -operation, maintenance, repair or replacement of the
Improvements or the Easement Area. Grantor shall not deny or impair the Grantes
access to the Easement Area or the Improvements for purposes of operation,
maintenance, repair, or replacement thereof. During periods of construction,
installation, maintenance, repair and/or replacement of said improvements, the Grantee
shall' have exclusive use of the Easement Area for the reasons stated herein. Al
materials or equipment used in the construction, installation, operation, maintenancs,
repair or replacement of the Improvements, and all surpius soil and debris excavated in
the course thereof, may be fransported to or from and be used and stored upon the
Easement Area; provided, however, that the: Grantee shall remove from the Easement
Area zll surplus soil and debris resulting from any such activity, and shall reseed and
reasonably restore the Easement Area lo approximately that grade that existed prior 1o
construction within a reasonable time after completion of construction. The Grantee
shall be privileged to remove structures, personal property, sod, trees, bushes, shrubs
and plants of any kind, which are on any part of the Easement Area or intarfere with the
conslruction, installation, operation, maintenance, repair or replacement of the
Improvements. This sasement shall constitule a covenant running with the fand fer the
benefit of the Grantee, its successors and assigns, '

IN ilThiESS WHEREQF, the Grantor has executed this instrument this [Ev& day of

: 2008,

{,gﬁ Mo~ e : . . ' o
SCOTT MAYER RO%‘ ELA%NE MAYER, as%uccessor

Trustee of the Roscoe Hamilton and
. Beatrice M, Hamilton Trust dated March
24,1972 .

SR T



Form 286 (Reﬂ.sed 1‘/68)~ ' . -

RIGHT OF WAY PERMIT

Permit Number

Regeivad of ILLINOIS CONSOLIDATED TELEPHONE COMPANY  Five
" Dollars (§_S.00 )y in consideration of which the undersigned hereby grant
unto paid Company, its successors and assigns, the right, privilege, and
authority to econstruct, operate, maintain, replace and remove & cammunication
system consisting of sueh underground cables, vires, conduit, splicing boxes,
surface termioals, markers, and other eppurtensnces, as the grantea way from
time to time require upan, over, under and across the property which the

undersigned own or in vhich the undersigned have any interesti in the

{ 2 IPENY A VIV

Seurdwzyr Vo cE ST N 33 Npp Soevry Lo

el L

end egress over and across said property for ihe purp

herein granted; to clear and keep cleared such trees,
obstructions from the surface an

ose of exercising the rights
Toots, brush and other

% of Section S Y »Tovnahip /1'/”I,Ra.nge - £ _,County_ Shelby »1114nois,
& end upon, over, under and across the public roads, streets ang highways, on or
% &djoining said property, including the folloving further Tights: of ingress

!

d subsurface s may be required; and to carry
< in seid system ihe vires, circuits and appurtenances of eny other company.
9 .
m ILLINOIS CONSOLIDATED TELEPHONE COMPANY agrees to pay for any damage
& te fences, drain tile and growving crops arising from the consiruction and
maintenance of the aforesaig system, . G /.~ -
> J b T .
ﬁ. The communication system shall be installed not more than enewiib—rod from the .
N\ * .
& highway right of vay line and any structures which are above the ground shall
~J
\r:\‘ be installed on the saig highway right of way line,
I |
g - ’ '
g Vitness hang and seal ) this /¥ Tday of [TAY A.D, 1973 .,
g : . - . :
o Witness Lot D o, /Jv//)'-zf’ 22 7/:7;/,112,:, 2Ziex i (SEAL)
2 Witness - . (SEAL)
{g' Witness (SEAL)
3 '
' .
r& PAYMENT INFORMATICH:
’i Approved Draft No. 275y

" dob No.__LIIND <6 0 L)QFER

Exchange or Toll Routs

Date_ MAay 17, 1774
Amount ¢ /0 > & :
- | eraed o d n o
MIsSC, RECQRD_.gv’{/ _____ PAGE / _ Issued By [/ /? NY omnnz
’ PLAINTIFFS' EXHIBIT 2




AFFIDAVIT OF SERVICE

STATE OF ILLINOIS )
) SS
COUNTY OF COLES )

The undersigned certifies that on April 23, 2009, she served
upon Milano & Grunloh Engineers, LILC c¢/o Mr. Kirk A. Holman,
Livingston, Barger, Brandt & Schroeder, Attorneys at Law, P.O. Box
3457, Bloomington, IL 61702-3457; Lincoln Prairie Water Company c/o
Mr. Jerry McDonald, Campbell, Black, Carnine, Hedin, Ballard &
McDonald, P.C., Attorneys at Law, P.0. Drawer C, Mt. Vernon, IL
62864; Korte & Luitjohan Contractors, Inc., c/o Mr. James C.
Kearns, Heyl, Royster, Voelker & Allen, P.O. Box 129, Urbana, IL
61803-0129; and Consolidated Communications, Inc., c¢/o Mr. R. Sean
Hocking, Craig & Craig, Attorneys at Law, P.O. Box 689, Mattoon, IL
61938-0689, a copy of the foregoing Third Amended Complaint, by
depositing a true copy thereof in a United States Post Office Box,

enclosed in an envelope, plainly addressed to the above-named

person, at the above address, with po§§age fully prepaid.
[

Subscribed and sworn to before =

me, BApril 23, 2009.

§ “OFFICIAL SEAL“l

Roytek

g F James KMl
Public, State of lllinois

§ MyNé’t‘:?nnr,nission Expires 11/8/2012
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VS. PCB 2011-022
LINCOLN PRAIRIE WATER COMPANY,

KORTE & LUITJOHAN CONTRACTORS, INC,
and MILANO & GRUNLOH ENGINEERS, LLC.

Respondents.

MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS PURSUANT TO TITLE 35, SECTION 103.212(b)

I. INTRODUCTION
The Complainant's Complaint pleads violations of the Illinois Environmental Protection
Act, in that he asserts various violations of Section 21(a) of the Act (415 ILCS 5/21(a)), in which it
is asserted that these Respondents caused or allowed “open dumping” of “waste.” As the facts
in the Complainant's own Complaint make clear, this Respondent — and indeed all Respondents
- are not guilty of open dumping, and the material involved was not waste. Additionally, there
is ongoing litigation about the damages, if any, suffered by the Complainant as a consequence
of the alleged activity of this Respondent.
II. THERE WAS NO OPEN DUMPING
As alleged in the Complaint, while digging a trench, this Respondent dug up and
shredded a buried telephone cable; portions of that buried telephone cable were returned to

the ground when the trench was filled in. Following that, the Complainant grew corn on the

property.



This is not open dumping.
Open dumping, as defined in the statute at 415 ILCS 5/3.305 (2006) is:

“Consolidation of refuse from one or more sources at a disposal site
that does not fulfill the requirements of a sanitary landfill.”

The acts described in the Complainant's Complaint do not constitute consolidation of
refuse from one or more sources. Respondents simply placed back in the ground telephone wire
that was in the ground when they began the project.

Attached to this Memorandum as Exhibits A, B and C, are three publications taken from
the Illinois EPA website which relate to open dumps, and which illustrate the inapplicability of
that concept to the facts set out in the Complaint. Exhibit A describes open dumps as “piles of
household garbage, bags of yard waste, appliances, old barrels, used tires, or demolition debris
such as lumber, shingles, pipes and asbestos.” It goes on to say that, “Open dumping can
threaten the health of humans, wildlife and the environment.” Exhibits B and C define open
dumping similarly. There are numerous photographs illustrating open dumps. It is inconceivable
that open dumping, as defined in the statute and as explained further in the brochures issued by
the IEPA, could include replacing preexisting telephone wire into a trench when the trench is
refilled with the dirt that came from that trench.

In short, if there is no open dumping, there is no violation of Section 21(a) of the Act.

It is noted, of course, that the Complainant also cites to Section 21(p) of the Act. Section
21(p) of the Act, however, specifically states that it is a specific example of Section 21(a) and
requires that there be open dumping before Section 21(p) comes into play. Inasmuch as there is

no Section 21(a) violation, there is no Section 21(p) violation, either.
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III. THE MATERIAL INVOLVED WAS NOT WASTE

The Complainant also asserts that the telephone wire is "construction or demolition
debris,” and asserts that there is a violation of Section 21(p)(7)(i) of the Act. This is incorrect.

General construction or demolition debiris, is defined in Section 3.160(a) of the Act, and
(as quoted in the Complainant’s Complaint) consists of:

“Non-hazardous, uncontaminated materials resulting from the
construction, remodeling, repair and demolition of utilities, limited
to the following: bricks, concrete, and other masonry materials; solil;
rock; wood, including non-hazardous painted, treated, and coated
wood and wood products; wall coverings’ plaster; drywall; plumbing
fixtures' non-asbestos insulation; roofing shingles and other roof
coverings; reclaimed asphalt pavement; glass; plastics that are not
sealed in a manner that conceals waste; electrical wiring and
components containing no hazardous substances; and piping or
metals incidental to any of those materials.” (Emphasis added)

Section 3.160 limits the definition of construction debris to specific materials, which do
not include telephone wire. The materials are itemized and the statute by its own definition
limits itself to those items. If the material involved is not one of those items, it is not general
construction or demolition debris. Telephone wire is not included in that list, and it is not,
therefore, construction or demolition debris. Even if there was open dumping of the telephone
wire which, as stated above, it clearly is not, it would not be open dumping of general
construction or demolition debris.

In addition, the telephone wire is not a material “resulting from the construction,
remodeling, repair and demolition of utilities, structures and roads.” 1t is telephone wire that
was in the ground when the project began, and is in the ground now that the project has been

completed. There is nothing about the source of general construction or demolition debris as

defined in Section 3.160 that applies to that telephone wire.

3
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Although the Complainant has not argued this in his Complaint, the wire is not “clean

construction or demolition debris,” either. As the statute notes:
“Clean construction or demolition debris means ‘uncontaminated
broken concrete without protruding metal bars, bricks, rock, stone,
reclaimed or other asphalt payment, or soil generated from
construction or demolition activities.”

Nothing in that definition applies to telephone wire.

Even if one could argue that this material was construction debris, it is not waste:

"Clean construction or demolition debris shall not be considered
'waste' if it is (1) used as fill material outside of a setback zone if the
fill is placed no higher than the highest point of elevation existing
prior to the filling immediately adjacent to the fill area, and if covered
by sufficient uncontaminated soil to support vegetation within 30
days of the completion of filling.”

Here, following the completion of the project, the Complainant planted and grew corn
on the property. There is simply no basis for asserting that Section 21(p) was violated in any
way.

If the dirt and telephone wire which were placed back in the trench are neither clean
construction nor demolition debris, or general construction or demolition debris as defined in
the Act, what are they? They are, as defined in Section 3.160(c) of the Act, uncontaminated soil.
Section (c) states:

"Uncontaminated soil’ means soil that does not contain
contaminants in concentrations that compose a threat to human

health and safety and the environment.”

As pointed out in Section 3.160(c)(2): "Uncontaminated soil shall not be considered

waste.”

16225763-5



The tiny pieces of telephone wire are contaminants — see 415 ILCS 5/3.165; however, they
now pose no more of a threat to human health and safety or the environment than they did
before Korte & Luitjohan dug and filled in the trench on the Mayer property.

In short, not only was there no open dumping, the material involved was not waste. The
Environmental Protection Act does not apply.

IV. ANOTHER LAWSUIT PENDING

The genesis of this Complaint before the Pollution Control Board is the Complainant’s (to
date unsuccessful) attempts to prosecute a lawsuit against the Respondents in state court in
Shelby County. That suit remains pending, and as can be seen by the exhibits attached to the
Respondent's Motion to Dismiss, is based upon identical facts. Both the Environmental
Protection Act and Illinois law forbid splitting one's cause of action and bringing two separate
claims in two separate jurisdictions for what is in essence the same activity. That, too, is a basis
for dismissal of this claim.

V. CONCLUSION

Title 35, Subtitle A, Chapter 1, Section 103.202(b) defines actions such as this one as
“frivolous.” This lawsuit is indeed frivolous. There is absolutely no basis in law or fact to claim
that Respondents caused environmental damage by leaving telephone wire in the ground that
was already there, and there is no more basis for imposing liability under the Environmental
Protection Act against these Respondents than there would be for imposing it against the

telephone company for putting the wire in the ground in the first place.
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The Respondent respectfully requests that this Complaint be dismissed, and that

Complainant bear the costs of this litigation.

KORTE & LUITJOHAN CONTRACTORS, INC,

HEY ROYSTER, VOELKER & ALLEN
mes C. Kearns
ARDC #; 1422251

HEYL, ROYSTER, VOELKER & ALLEN
Suite 300, 102 East Main Street
P.O. Box 129

Urbana, IL 61803-0129

Telephone: 217.344.0060

Facsimile: 217.344.9295

16225763-5



PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS PURSUANT TO TITLE 35, SECTION 103.212(b) was served upon the
attorneys of all parties to the above cause by enclosing the same in an envelope addressed to
such attorneys at their business address as disclosed by the pleadings of record herein, with
postage fully prepaid, and by depositing said envelope in a U.S. Post Office Box in Urbana,
Illinois, on the 9th day of December, 2010.

Mr. F. James Roytek, III
Law Office of Roytek, Ltd.
921 Broadway Avenue
P.O. Box 746

Mattoon, IL 61938-0746

Mr. Jerome E. McDonald

Campbell, Black, Carnine, Hedin, Ballard & McDonald, P.C.
108 S. 9th Street

P.O. Drawer C

Mt. Vernon, IL 62864

Mr. Kirk A. Holman

Livingston, Barger, Brandt & Schroeder
115 West Jefferson Street, Suite 400
Bloomington, IL 61701

Wfpw

James C. Kearns
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lllinois EPA
Regional
Offices

IEPA Headquarters -
Springfield
217/785-8604

Region 1 - Rockford
815/987-7760

Region 2 - Des Plaines
847/294-4000

Region 3 - Peoria
309/693-5462

Region 4 —~ Champaign
217/278-5800

Region 5 — Springfield
217/786-6892

Region 6 — Collinsville
618/346-5120

Region 7 — Marion
618/993-7200

For more information call or write to:

lllinois Environmental Protection Agency
Bureau of Land

1021 North Grand Avenue East
Springfield, lllinois 62794-9276
217/785-8604

Printed on recycled paper
Printed by authority of the
State of lllinois
12-06 500 35339
IISG07-547
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Open Dumps

Open dumps are
piles of household
garbage, bags of
yard waste, appli-
ances, old barrels,
used tires, or dem-
olition debris such
as lumber, shin-
gles, pipes and
§ asbestos. Open
dumping can
threaten the health
4 of humans, wildlife,
and the environ-
ment. Open
{ dumps can be

& found in urban,

suburban, and rural

areas throughout the state heaped at the bottom of
ravines, in abandoned lots and empty pastures, or
along roads. An open dump is an illegal waste disposal
site and should not be confused with a permitted
municipal solid waste landfill or a recycling facility. If
allowed to remain, open dumps often grow larger, and
may attract dumping of both solid and hazardous
wastes.

= Open
Dumping is

| Prohibited by
| Law

Open dumps create a pub-
lic nuisance, divert land
from more productive uses,
and depress the value of
surrounding land.

1 Open dumps pose the fol-
| |owing health, safety, and
| environmental threats:
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the open dump site would qualify for a clean up funded
by the I-RID program.

What if | discover open
dumping on my property?

Report open dumping to local law enforcement authori-
ties or the local health department immediately.

Protect yourself against future open dumping:

« Put up barriers (locked cables and gates) to prevent
physical access to the property.

« Post warning signs such as "NO DUMPING” or “NO

+ TRESPASSING”.

« Clean up dump sites immediately so as not to
encourage others to dump.

« Notify local law enforcement and health departments
as well as keep a log book. Record the date, time
and description of what is dumped, and which
authorities you notified each time you found signs of
dumping.

. Ask local law enforcement officials to patrol the
problem area more frequently.

« Alert adjoining property owners of the open dumping
problem and enlist their help in a neighborhood
watch program.

The dumper and generators of the waste are liable and
subject to enforcement action. Further, the land owner
has a duty to prevent open dumping and to clean up
any pollution on his/her property. The I-RID program
was initiated to clean up orphan dump sites and aban-
doned piles of waste. Significant measures to prevent
future open dumping will be obligatory at all sites
cleaned up under the I-RID program.

 Decrease in the quality
of life to nearby residents and the local community

- Damage to plant and wildlife habitats

» Contamination of drinking water

« Contamination of soil and
groundwater

+ Contamination of streams,
rivers, and lakes

« Disease carried by
mosquitoes, flies, and
rodents

* Injury to children playing
on or around the dump site

« Inhalation of toxic gases

+ Fire and explosion

Causing or allowing open
dumping is illegal, and may
result in substantial penalties.
Any of the following seven
conditions at a dump site can
result in the issuance of an
Administrative Gitation:

o Litter

« Scavenging

» Open burning

« Placement of waste in standing or flowing water

« Promoting an increase of disease-carrying
organisms

« Standing or flowing liquid discharge from the
dump site

« Dumping of clean or general construction or
demolition debris

I-RID can help fund a
clean up in your areal

I-RID (lllinois Removes lliegal Dumps) is an initiative that
will provide the largest state funding in history to clean
up orphan open dump sites. In an effort to facilitate the
removal of waste and prevention of future open dump-
ing, the llinois EPA started this program to facilitate the
removal of waste and the prevention of future dumping
on the following types of properties:



» State lands

« County government properties

+ Local municipality or township lands
» Abandoned properties

* Public lands

« Public Right-of-Way

 Park or Natural Areas

« Environmental Justice Areas

« Privately owned lands with up to 20 cubic yards
of waste

I The |EPA may under-
take a consensual
8 removal action for the
8 removal of up to 20
cubic yards of waste
at no cost to the

However, |[EPA has
restricted private land
clean ups to those
sites where fly dump-
¥ ing has occurred,
j sites bought by own-
ers who were
unaware of dumping
& on the property, or
sites owned by indi-
viduals with severe
ilness or financial difficulties. When more than 20 cubic
yards of waste is present, a partnership between IEPA
and the property owner may be the best solution.

The I-RID program was initiated to clean up orphan
dump sites and abandoned piles of waste. Essentially,
the land owner has a duty to prevent open dumping
and to clean up any pollution on their property. The
dumper is also liable for open dumping and is subject
to enforcement action. The generator of the waste that
is illegally dumped is also responsible. It a clean up is
ordered on private lands due to a threat to human and
environmental health, IEPA may attempt to recover the
costs of the clean up from the property owner.

In some cases the IEPA may spend up to $50,000 at
any single site in response to open dumping. The IEPA
may spend more if the General Assembly appropriates
the funds or if the Director determines that the open
dumping poses an imminent endangerment to public

health or the environment.
4

_owner of the_property. ______respond.to.complaints.and__

Report Open Dumping to
Your Local Authorities

Local law enforcement and public health officials have a
duty to enforce open dumping laws. Counties and
municipalities may impose additional penalties for open
dumping. In the case of a fly dump site or an aban-
doned pile of waste, IEPA can use the I-RID funds to
remove the waste and install preventative measures
such as cables, signs, and barricades to impede future
dumping.

Local authorities have the
advantage of being close
to the open dump sites
and can immediately

can:

« Investigate to find
evidence of the persons
responsible for the
open dumping

+ Require an immediate
clean up of the area

+ Levy their own local
fines for open dumping

* |ssue citations or
notices to appear in
court

« Report the site to the
fllinois EPA as an |-RID
candidate

« Patrol the problem area after the I-RID clean up

Inspection Delegation
Agreements

The lllinois EPA has established delegation agreements
with 19 lllinois counties and the City of Chicago. These
units of local government have agreed to conduct
inspections. To find out if you live in a delegated area,
contact your llinois EPA Regional Office.

Individuals living in non-delegated counties are encour-

aged to contact the lllinois EPA inspector in the field

office serving your area. They can help you determine if
5
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Pat Quinn, Governor

Open Dumps

I-RID (Illinois Removes Illegal Dumps)
Open Dumps

(I-RID Brochure) »

Open dumps are piles of household garbage, bags of yard waste, appliances, old barrels, used
tires, or demolition debris such as lumber, shingles, pipes and asbestos. Open dumping can
threaten the health of humans, wildlife, and the environment. Open dumps can be found in urban,
suburban, and rural areas throughout the state heaped at the bottom of ravines, in abandoned
lots and empty pastures, or along roads. An open dump is an illegal waste disposal site and should
not be confused with a permitted municipal solid waste landfill or a recycling facility. If allowed to

remain, open dumps often grow larger, and may attract dumping of both solid and hazardous
wastes.

1-RID can | h_e_lﬁ fund a clean up in your area!

I-RID (Iliinois Removes Illegal Dumps) is an initiative that will provide
the largest state funding in history to clean up orphan open dump sites.
The Illinois EPA started this program to facilitate the removal of waste
and prevent future dumping on the following types of properties:

State lands

County government properties

Local municipality or township lands

Abandoned properties

Public lands

Public right-of-way

Park or Natural Areas

Environmental Justice Areas

Privately owned lands with up to 20 cubic yards of waste

The Illinois EPA may undertake a consensual removal action for the
removal of up to 20 cubic yards of waste at no cost to the owner of
the property. However, Illinois EPA has restricted private land clean
ups to those sites where fly dumping has occurred, sites bought by
owners who were unaware of dumping on the property, or sites
owned by individuals with severe iliness or financial difficulties. When
more than 20 cubic yards of waste is present, a partnership between
Illinois EPA and the property owner may be the best solution.

The 1I-RID program was initiated to ciean up orphan dump sites and
abandoned piles of waste. Essentially, the land owner has a duty to
prevent open dumping and to clean up any pollution on their
property. The dumper is also liable for open dumping and is subject to :
enforcement action. The generator of the waste that is illegally dumped is also responsible, If a
clean up is ordered on private lands due to a threat to human and environmental health, 1llinois
EPA may attempt to recover the costs of the clean up from the property owner,

i, S

i

In some cases the Illinois EPA may spend up to $50,000 at any single site in rgsponse to open
dumping. The Illinois EPA may spend more if the General Assembly appropriafgs the funds or if

EXHIBIT
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the Director determines that the open dumping poses an imminent endangerment to public health
or the environment.

Report Open Dumping to Your Local Authorities

Local law enforcement and public health officials have a duty to enforce open dumping laws.

Counties and municipalities may impose additional penalties for open dumping. In the case of a fly
dump site or an abandoned pile of waste, Iilinois EPA can use the I-RID funds to remove the waste
and install preventative measures such as cables, signs, and barricades to impede future dumping.

Local authorities have the advantage of being close to the open dump sites and can immediately
respond to complaints and can:

Investigate to find evidence of the persons responsible for the open dumping
Require an immediate clean up of the area

Levy their own local fines for open dumping

Issue citations or notices to appear in court

Report the site to the Illinois EPA as an I-RID candidate . 0 < -Z /4
Patrol the problem area after the I-RID clean up - [“é ] -

Inspection Delegation Agreements ofsr B erf CHESE - i-]

The Illinois/EPA has established delegation agreements with 19 lllinois counties nd the City of

Chicago. Thése Units of local government have agreed to conduc nspections. To find out if you

live in a delegated area, contact your Illinois EPA Regional Office.

Illinois EPA Regional
Offices

1EPA Headquarters -
Springfield
217/785-8604

Region 1 - Rockford
815/987-7760

Region 2 - Des Plaines
847/294-4000

Region 3 - Peoria
309/693-5462

Region 4 - Champaign
217/278-5800 —

&
Region 5 - Springfield
217/786-6892

557776/
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Region 6 — Coliinsville
618/346-5120

Region 7 — Marion
618/993-7200

Individuals living in non-delegated counties are encouraged to contact the Iliinois EPA inspector in
the field office serving your area. They can help you determine if the open dump site wouid qualify
for a clean up funded by the I-RID program.

What if I discover open dumping on my property?

Report open dumping to local law enforcement authorities or the local health department
immediately.

To protect yourself against future open dumping:

Put up barriers (locked cables and gates) to prevent physical access to the property.

Post warning signs such as “NO DUMPING” or “NO TRESPASSING".

Ciean up dump sites immediately so as not to encourage others to dump.

Notify local law enforcement and health departments as well as keep a log book. Record the
date, time and description of what is dumped, and which authorities you notified each time

you-found-signs of domping: .
o Ask local law enforcement officials to patrol the problem area more frequently.
« Alert adjoining property owners of the open dumping problem and enlist their help in a
neighborhood watch program.

The dumper and generators of the waste are liable and subject to enforcement action. Further, the
landowner has a duty to prevent open dumping and to ciean up any pollution on his/her property.
The I-RID program was initiated to clean up orphan dump sites and abandoned piles of waste.
Significant measures to prevent future open dumping will be obligatory at all sites cleaned up
under the I-RID program.

Copyright € 2007 Iilinois EPA Agency Site Map | Privacy Information | Kids Privacy | Web Accessibility | Agency Webmaster
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Bureau of Land

Open Dumps
Report Open Dumping!

Abandoned piles of household garbage, bags of
yard waste, appliances, old barrels, used tires,
and demolition debris such as lumber, shingles,
pipes and asbestos can threaten the health of
humans, wildlife, and the environment. Known
as open dumps, these sites can be found
throughout Iliinois -- heaped at the bottom of
ravines, in empty lots and pastures, and along
roadsides. An open dump is an illegal waste
disposal site and shouid not be confused with a
permitted municipal solid waste landfill or a
recycling-facility—If-allowed to-remain,~open —
dumps often grow larger, and may attract
dumping of both solid and hazardous wastes.

Open dumps pose the following health, safety, and environmental threats:

Fire and explosion

Inhalation of toxic gases

Injury to children playing on or around the dump site

Disease carried by mosquitoes, flies, and rodents

Contamination of streams, rivers and lakes

Contamination of soil and groundwater

Contamination of drinking water-

Damage to plant and wildlife habitats

Decrease in the quality of life to nearby residents and the local community

Open dumps create a public nuisance, divert land from more productive uses, and depress the
value of surrounding land.

Open Dumping Is Prohibited by Law!

Causing or allowing open dumping is illegal, and may result in substantial
penalties. Any of the following seven conditions at a dump site can result in
the issuance of an Administrative Citation:

Litter

Scavenging

Open burning

Placement of waste in standing or flowing water
Promoting an increase of disease-carrying organisms
Standing or fiowing liquid discharge from the dump site
Deposition of construction or demolition debris

An Administrative Citation carries a $1,500 penalty for a first offense and a $3,000 penalty for a
second or subsequent offense. A citation can be issued for any condition observed during every
Illinois EPA inspection until the violation is resolved. In addition to an Administrative Citation, the

e &
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state can pursue criminal charges and confiscate profits and vehicles that result from, or are used
to carry out, open dumping.

I-RID can help fund a clean up in your area!

I-RID (Illinois Removes Illegal Dumps) is an initiative that will provide the largest state funding in
history to clean up orphan open dump sites. The Illinois EPA started this program to facilitate the
removal of waste and prevent future open dumping.

Report Open Dumping to Your Local Authorities!

Local law enforcement and public health officials have a duty to enforce open dumping laws.
Counties and municipalities may impose additional penalties for open dumping.

Local authorities have the advantage of being close to the crime scene and can:

Investigate to find evidence of the persons responsible for the open dumping
Require an immediate clean up of the area

Levy their own local fines for open dumping

Issue citations or notices to appear in court

Report the site to the Illinois EPA as an I-RID candidate

Patrol the problem area after the I-RID clean_up

What if I discover open dumping, on my property?

Report open dumping to local law enforcement authorities or the local health department
immediately.

Protect yourself against future open dumping:

Put up barriers (locked cables and gates) to prevent physical access to the property.

Post warning signs such as “NO DUMPING” or "NO TRESPASSING”.

Clean up dump sites immediately so as not to encourage others to dump.

Notify local law enforcement and health departments as well as keep a log book. Record the
date, time and description of what is dumped, and which authorities you notified each time
you found signs of dumping.

« Ask local law enforcement officials to patrol the problem area more frequently.

« Alert adjoining property owners of the open dumping problem and enlist their help in a
neighborhood watch program.

e o & o

The dumper and generators of the waste are liable and subject to enforcement action. Further, the
landowner has a duty to prevent open dumping and to clean up any pollution on his/her property.
The I-RID program was initiated to clean up orphan dump sites and abandoned piles of waste.
Significant measures to prevent future open dumping will be obligatory at all sites cleaned up
under the I-RID program.

Acceptable Alternatives to Open Dumping
Garbage

Individuals typically dump garbage from their own households or businesses. This practice carries
both environmental and legal risks. The responsible alternative is to hire a company to haul away
the garbage. But be careful. Although most garbage disposal and hauling companies comply with
environmental laws, not all haulers are reputable. Household garbage is often found in open
dumps. Disreputable haulers find that they can make a bigger profit by illegally dumping the
garbage rather than paying the disposal fees to the landfills. Regardless of whether the generator
of the garbage has contracted with the hauler, the generator can be held responsible for the

It vsrmarmar oann ofata 11 nef/land/Anan-dumne/ ' 11/17/2010
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garbage if it is illegally disposed.
As a waste generator, take action to reduce your liability:

Reduce, reuse, and recycle as much of your daily garbage as possible.
Choose durable, long lasting goods over less expensive, disposable goods.
Contract with a licensed and reputable waste hauler.

Always ask for a receipt.

Landscape Waste

Landscape waste has been banned from landfills since July |, 1990. There are many landscape
waste disposal options:

o Leave grass clippings and leaves on the lawn as a nutrient.
« Mulch grass clippings, leaves, and wood chips for lawn and garden application.
« Take landscape waste to a permitted compost facility.
« Participate in community landscape waste collections.
. Construct an on-site, well maintained, household compost bin. Use the compost as a soil
amendment.
Used Tires

Tires were banned from landfills on July |, 1994. More than 12
million tires are scrapped each year in Illinois. Consequently,
many are not disposed of properly. Used tire dumps become
havens for disease carrying mosquitos, and open burning of
tires causes air and water pollution. In addition to its authority "&\\ e
to administer citations, the Illinois EPA has the authority to e
require removal and proper disposal of used tires pursuant to
Section 55.3(d) of the Environmental Protection Act. If the
recipient of a Section 55.3(d) Notice fails to remove and
properly dispose of the used tires, the Illinois EPA can perform [sd
the cleanup and then recover the cost of the cleanup plus a fine (&%
equal to double the cost of the cleanup in damages. '

5

To reduce the risk of used tire dumping:

« Allow your tire retailer to dispose of your used tires for you. Retailers are required by law to
accept your old tires, however, they typically charge you a small fee to offset the tire
disposal costs.

« Participate in a used tire collection program, if eligible. This program is available to private
property owners and farmers on a one time basis. For more information, contact the Illinois
EPA's Consensual Removal Agreement Program at 217-785-8604.

White Goods

Items that fall under the classification of "white goods" include
refrigerators, freezers, ranges, water heaters, air conditioners,
humidifiers, and other similar domestic and commercial large
appliances. White goods that have not had their components
removed were banned from landfilis on July 1, 1994. These
components are mercury switches, chlorofluorocarbon (CFC)
refrigerant gas (Freon), and polychlorinated biphenyls (PCBSs).

The only landfills permitted to receive white goods are those that:

« Participate in the Illinois EPA's Industrial Material Exchange Service;
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« Remove the white goods components prior to landfilling; and
« Have an Illinois EPA approved operating plan and permit for white goods disposal.

Rather than landfilling the appliance after the white good components are removed, you can
arrange to have the appliance hauled to a scrap yard where the metal can be reclaimed.

Lead Acid Batteries

Lead acid motor vehicle batteries were banned from landfills on
September 1, 1990.

« Exchange old motor vehicle batteries for new when ;
purchasing a battery. Retailers must accept the old battery e
in exchange for a new one.

« Sell used motor vehicle batteries to a salvage yard or
recycling center.

Motor Oil
Motor oil was banned from landfills on July 1, 1996.

o Save the used oil in a leak-proof container. Some service stations and recycling centers
accept used oil.

o Have your oil changed at a service station or a lube center that recycles and properly
disposes of used oil.

« Take the used oil to a local Household Hazardous Waste collection.

Do not dump used oil in the street, alleyway, on the ground, down the sewer, or use it for dust
control. Doing so can pollute waterways and subject you to substantial penalties.

Household Hazardous Waste

Illinois EPA Household Hazardous Waste collections give people an opportunity to safely rid their
homes of unwanted hazardous waste for free. If not disposed of properly, these materials are
potentially harmful to the environment:

weed killer * antifreeze * pesticides * paint * drain cleaner * paint thinners * motor oil
* cleaning products * pool chemicals * gasoline * rodent poisons * asbestos insulation
* kerosene * tarnish & rust removers * fluorescent light bulbs * thermostats * batteries
* high intensity discharge light bulbs

The Household Hazardous Waste program is open only to individuals, not industry, business, or
agricultural operations. Each year, spring and fall Household Hazardous Waste collections are held
throughout the state. In addition, long term collection facilities are in Chicago, Naperville and
Rockford. For more information, contact the Illinois EPA's Household Hazardous Waste Program at
217-785-8604.

Universal Wastes

Universal wastes are widely characterized as generated hazardous wastes. This category of wastes
includes:

batteries

pesticides

thermostats

fluorescent light bulbs

high intensity discharge light bulbs
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Although the universal waste management standards are not applicable to household generated
wastes, even small quantities of these wastes are a potential threat to the environment if they are

not managed properly. To reduce the impact of these wastes on the environment consider these
options:

« Use long lasting compact fluorescent bulbs. The use of energy efficient fluorescent lighting is
still a good environmental and economic choice.

« Use organic gardening and integrated pest management methods to control lawn, garden
and crop pests whenever possible.

« Buy pesticides in only the quantities needed for immediate application.

« Take your household generated hazardous wastes to a local Household Hazardous Waste
Collections.

Household Paint and Paint Products
Follow these guidelines when using paint or paint products:

Use water soluble latex paint.

Carefully estimate the amount of paint you will need to complete a project.

Donate usable leftover paint to local churches, housing authorities, or service organizations.
Drop off old paints, especially those containing lead, mercury or cadmium, at an Illinois EPA
Household Hazardous Waste collection or a Partners for Waste Paint Solutions Store. For the
nearest-Paint Partner Store-or-Illinois EPA-Hazardous-waste collection-event-call- 217-785~——
8604.

Paint thinners, turpentine, mineral spirits and other solvents must not be poured down the drain.
Instead consider these alternatives:

« Let used turpentine or mineral spirits sit in a closed container until paint particies settle.
Then, pour off the clear liquid into another container for reuse.

« Mix paint residue with unused cat litter, let dry in a well ventilated area and dispose with
your household waste at an Illinois EPA permitted landfill.

« Take the unusable solvents to a Household Hazardous Waste collection.

Construction and Demolition Debris

Landfills accept both clean and general construction and demolition debris. CCDD can be disposed
of at CCDD disposal sites with interim authorization. The cost is usually about one-tenth of the
cost of landfill disposal. It is illegal to open dump either clean or general construction or
demolition debris.

Clean construction or demolition debris is defined as uncontaminated broken concrete without
protruding metal bars, bricks, rock, stone, reclaimed asphalt pavement, or dirt or sand generated
from construction or demolition activities. Clean construction and demolition debris can be
recycled, buried below grade provided it is outside of a groundwater well setback zone, or
disposed of in a landfill. If the material is recycled, make sure the recycler is a bona fide recycler;
otherwise, the generator, hauler and property owner where the material is placed may be subject
to substantial penalties. If buried below grade outside of a groundwater well setback zone, the
construction and demolition debris must be covered with sufficient uncontaminated soil to support
vegetation within 30 days of the completion of the burial. Broken concrete without protruding
metal bars may be used for erosion control.

General construction or demolition debris is defined as non-hazardous, uncontaminated materials

resulting from the construction, remodeling, repair, and demolition of utilities, structures, and
roads, limited to the following:

soil * wall coverings * reclaimed asphalt pavement * rock * plaster * glass * non-
hazardous painted wood * drywall * plastics * non-hazardous treated wood * plumbing
fixtures * electrical wiring * non-hazardous coated wood * non-asbestos insulation *
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bricks * wood products * roofing shingles * concrete * general roof coverings

If recycling general construction or demolition debris, make sure the material is taken only to a
recycling facility in compliance with the Environmental Protection Act and regulations; otherwise,
the generator, hauler, and property owner where the material is placed may be subject to
substantial penalties.

For more information on the recycling of construction and demolition debris, refer to the Iilinois
Construction and Demolition Site Recycling Guidebook created by the Iilinois Department of
Commerce and Economic Opportunity (DCEO). To obtain a copy of the guidebook contact DCEO at
217-785-2800.

If you choose to dispose of construction or demolition debris in a landfill make sure the cost of
proper disposal is specified in the contractor's bid. As a precaution, get receipts from your
contractor.

For more information about construction and demolition debris disposal management, contact the
Illinois EPA's Permit Section at 217-524-3300 or your Illinois EPA Regional Field office.

Local Assistance
For local assistance contact your local authorities:

o City Police
« City Public Health Department
+ County Sheriff
« County Public Health Department
¢ State's Attorney
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PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing NOTICE OF FILING was served

upon the attorneys of all parties to the above cause by enclosing the same in an envelope

addressed to such attorneys at their business address as disclosed by the pleadings of record

herein, with postage fully prepaid, and by depositing said envelope in a U.S. Post Office Box in

Urbana, Illinois, on the 9th day of December, 2010.

Mr. F. James Roytek, III
Law Office of Roytek, Ltd.
921 Broadway Avenue
P.O. Box 746

Mattoon, IL 61938-0746

Mr. Kirk A. Holman

Livingston, Barger, Brandt & Schroeder
115 West Jefferson Street, Suite 400
Bloomington, IL 61701

HEYL, ROYSTER, VOELKER & ALLEN
Suite 300, 102 East Main Street
P.O. Box 129

Urbana, IL 61803-0129

Telephone: 217.344.0060

Facsimile: 217.344.9295

16223329-1

Mr. Jerome E. McDonald

Campbell, Black, Carnine, Hedin, Ballard &
McDonald, P.C.

108 S. 9th Street

P.O. Drawer C

Mt. Vernon, IL 62864
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James C. Kearns




