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Subdocket B 

MOTION BY THE PEOPLE OF THE STATE OF ILLINOIS TO BAR 
METROPOLITAN WATER RECLAMATION DISTRICT OF GREATER CHICAGO 

FROM FILING FURTHER REPORTS RELATED TO THE UIC CHEERS STUDY 

The People of the State of Illinois ("the People"), by and through Illinois Attorney 

General Lisa Madigan, hereby move the Board for an order barring the Metropolitan Water 

Reclamation District of Greater Chicago ("District") from filing any further reports related to the 

CHEERS study. The District's newly-revealed intention to file a "supplement" to the final 

CHEERS report in December is contrary to its representations in earlier pleadings to the Board; 

is disruptive of the Board's previously-set schedule for closing the record in this subdocket by 

the end of this year; and manifests a bad~faith effort on the District's part to continue this 

rulemaking for as long as the District sees fit for it to last. In support of their motion, the People 

state as follows: 

PROCEDURAL HISTORY 

1. On February 3, 2010, the Environmental Groups filed a Motion to Sever, Open 

Subdocket, and Proceed to Decision Concerning Recreational Use Issues. In that motion, the 

Environmental Groups requested that the Board proceed to a decision on issues related to 
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recreational uses of the waterways that are the subject of this rulemaking, including the 

appropriateness of Illinois EPA's proposed rulemaking for disinfection of sewage discharge. 

(2/311 0 Mtn. to Sever at 1.) 

2. On March 8, 2010, the Metropolitan Water Reclamation District of Greater 

Chicago ("District") filed the only objection to the Environmental Groups' motion. In that 

response ("First Motion to Set CHEERS Hearing"), the District argued, inter alia, that the Board 

should not proceed to a decision on all issues related to recreational uses until the completion of 

its ongoing CHEERS epidemiological study. The District stated that it would "be filing 

technical reports on the [CHEERS study] by May 5, 2010 that will eventually form the basis for 

the study'S conclusions, and the epidemiological report itself will be filed by September 15, 

2010." (3/8110 Dist. Mtn. at 2.) In a footnote, the District reiterated that "{tJhejinal report will 

be filed with the Board no later than September 15, and will be filed before that date if possible." 

(Id. at 2 n.l) (emphasis added.) 

3. Based on that promised schedule, the District requested that the Board "set a 

schedule related to [the final CHEERS report], which would include setting deadlines for the 

filing of written testimony (October 15,2010) and pre-filed questions (November 15,2010), and 

then setting a hearing date soon after the filing of questions." (Id. at 5.) 

4. On March 18,2010, the Board deemed the information that the District had 

offered relating to the CHEERS study in its First Motion to Set CHEERS Hearings "helpful," 

and severed recreational use issues into two subdockets, including this Subdocket B, intended to 

"address issues relating to disinfection and whether or not disinfection mayor may not be 

necessary to meet ... use designations." (3118110 Order at 18.) The Board further directed the 
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Hearing Officer to set hearing dat~s for testimony on the CHEERS technical reports scheduled 

for filing on May 5, 2010. (Id. at 19.) 

5. On June 14,2010, prior to those hearings, the District filed another motion, 

seeking additional hearings on the CHEERS Study. In its Motion for Leave to File and Set a 

Hearing on the VIC CHEERS Report ("Second Motion to Set CHEERS Hearings"), the District 

asked the Board for leave to file the CHEERS report on or before August 31, 2010, and for the 

Board to set hearings on the CHEERS report thereafter. Specifically, the District made the 

following prayer for relief: 

WHEREFORE, the [District] requests that the Board enter an Order 
granting the District leave to file the CHEERS Report by August 31, 2010, 
and scheduling a hearing shortly thereafter. Along with setting a hearing 
date, the District also requests that the Board set deadlines for the filing of 
pre-filed testimony and pre-filed questions prior to a hearing on the 
CHEERS Report. 

(611411 0 Dist. Mtn. at 11.) 

6. Illinois EPA, the Environmental Groups, and the People all filed objections to the 

District's Second Motion to Set CHEERS Hearings. Illinois EPA proposed that the Board close 

this subdocket "in the Fall of2010," (6/24/10 IEPA Resp. at 3), and the Environmental Groups 

and the People both suggested that, if the Board were to allow an additional hearing on the final 

CHEERS report, the Board should close this subdocket by the end of2010. (See 6/28110 Envt'l 

Groups' Resp. at 3; 6/29110 People's Resp. at 3.) 

7. In their response, the People contended that granting the District's motion would 

threaten to "delay any decision on disinfecting for an unknown period oftime." (6/29110 

People's Resp. at 1.) In its July 12,2010 reply brief, the District dismissed the People's concern 

as "misleading and exaggerated," stating as follows: 

4 

Electronic Filing - Received, Clerk's Office, October 8, 2010



The District has requested leave to file the CHEERS Report by August 31, 
2010, which is less than two months from today, and then have the Board 
schedule a hearing shortly afterward. It is simply not true this request will 
somehow lead to an unknown delay in the Board's decision on 
disinfection in Subdocket B. Instead, if the District's request is granted, 
the Board will receive the CHEERS Report and related testimony in the 
next few months. 

(7112110 Dist. Reply at 12-13.) 

8. On August 5, 2010, the Board entered an order granting the District's Second 

Motion to Set CHEERS Hearing, giving the District leave to file "the CHEERS final report" by 

August 31, 2010, and directing the Hearing Officer to set a hearing on that report. (8/511 0 Order 

at 1.) The Board did, however, agree with Illinois EPA, the Environmental Groups, and the 

People that this sub docket "should proceed to closure promptly." (Id. at 3.) Therefore, the 

Board directed the Hearing Officer to "expeditiously complete the hearings on the CHEERS 

final report and to set a final comment date for no later than December 31,2010." (Id.) 

9. On August 31, 2010, the District filed what it had promised in its First Motion to 

Set CHEERS Hearings would be the "final CHEERS report." That description of the report 

matched the caption on almost every page of the document, which reads "CHEERS FINAL 

REPORT." A few scattered references in the text indicated, however, that the District now 

intended to release yet another CHEERS-related report. On page xxv of the report, for example, 

the authors, referring to three purported objectives of the CHEERS Study, stated that one of the 

study objectives "will be met when a supplement to this report is submitted to the Illinois 

Pollution Control Board in Fall, 2010." 

10. The District's newly proposed supplement to the CHEERS report received 

another release date when the District submitted Samuel Dorevitch's pre-filed testimony on 
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--- --- --- ----------------------------, 

September 20,2010. In that testimony, Dr. Dorevitch stated that the supplemental CHEERS 

report would be submitted to the Board "by December 6,2010." (9/20/10 Dorevitch Test. at 3.) 

ARGUMENT 

11. Far from being "exaggerated," the People's concern that the District would 

continue to attempt to extend this already record-breaking rulemaking by trying to file even more 

testimony has turned out to be well-founded. Instead of seeking leave to file additional 

CHEERS-related testimony or reports, though, as the District has done on two earlier occasions, 

the District has simply announced that it will file such testimony "in Fall, 2010," "by December 

6, 2010," or presumably whenever else it sees fit. The Board should reject the District's unmade 

request now, and bar the filing of any more testimony or reports relating to the CHEERS study as 

untim~ly. 

12. The Board has set a firm deadline of December 31, 2010 for the submission of 

final comments in this subdocket, and the People contend that the deadline is long overdue. That 

deadline was based on the District's assurances, beginning in its First Motion to Set CHEERS 

Hearings, filed in March 2010, and continuing in its reply brief in support of its Second Motion 

to Set CHEERS Hearings, filed in July 2010, that the "final CHEERS report" would indeed be 

final, and that no other business would remain in this subdocket after its filing, other than a 

hearing related to the report and the submission of final comments. 

13. Now, the District proposes to file yet another report less than four weeks before 

the deadline for final comments. The District must understand that this proposal would create 

significant difficulty for every participant in this subdocket; yet the District said nothing when 

the Board created the December 31, 2010 deadline in its August 5, 2010 order, and nothing when 
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the Board referred to the CHEERS report to be filed by the end of August as the "final CHEERS 

report." (See 8/5110 Order at 3.) If the District were allowed to file this additional material, 

there simply would be inadequate time for review and consideration of it before final comments 

are due in this rulemaking. In that case, obviously the only remedy for the other parties (as the 

District is sure to argue) would be to extend the sub docket to allow for review and comment of 

the new material; we wholeheartedly reject this approach. We urge the Board to pre-emptively 

reject the District's attempts to subvert the Board's December 31, 2010 deadline and enter an 

order barring the District from submitting any more reports relating to the CHEERS study. 

CONCLUSION 

Throughout this rulemaking, the District has vociferously disclaimed any intention of 

delaying these proceedings. Those words have been contradicted repeatedly by the District's 

actions. Now, the District has announced its intention to file new testimony less than four weeks 

before the date on which the Board has ordered the record in the sub docket to be closed. The 

People respectfully request that this Board bar any further CHEERS-related filings from the 

District as untimely, so that this proceeding can finally come to an end and the Board's order to 

close this sub docket by year's end will be met. 

LISA MADIGAN, 
Attorney General of the 
State of Illinois 

By: ahwv·~ 
ANDREW ARMSTRONG ~ 
ELIZABETH WALLACE 
Assistant Attorneys General 
Environmental Bureau 
69 West Washington Street, Suite 1800 
Chicago, Illinois 60602 
DATE: October 8, 2010 
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CERTIFICATE OF SERVICE 

I, ELIZABETH WALLACE, do certify that I filed electronically with the Office of the 

Clerk of the Illinois Pollution Control Board the foregoing Notice of Filing and Entries of 

Appearance and caused them to be served this 8th day of October, 2010, upon the persons listed 

on the attached Service List by depositing true and correct copies of same in an envelope, first 

class postage prepaid, with the United States Postal Service at 69 West Washington Street, 

Chicago, Illinois, unless otherwise noted on the Service List. 

~C'ld0JG~. 
ELiZABffi¥i WALLACE 
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SERVICE LIST R08-9 

John T. Therriault 
Assistant Clerk of the Board 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Illinois 60601 
[by electronic filing] 

Marie E. Tipsord 
Hearing Officer 
Illinois Pollution Control Board 
100 West Randolph Street 
Suite 11-500 
Chicago, Illinois 60601 
[by electronic filing] 

Deborah J. Williams 
Stefanie N. Diers 
Illinois EPA 
1021 North Grand Avenue East 
Post Office Box 19276 
Springfield, Illinois 62794-9276 

Frederick M. Feldman 
Ronald M. Hill 
Louis Kollias 
Margaret T. Conway 
Metropolitan Water 

Reclamation District 
100 East Erie Street 
Chicago, Illinois 60611 

Roy M. Harsch 
Drinker Biddle & Reath 
191 North Wacker Drive 
Suite 3700 
Chicago, Illinois 60606-1698 

Claire A. Manning 
Brown, Hay & Stephens LLP 
700 First Mercantile Bank Building 
205 South Fifth Street 
Post Office Box 2459 
Springfield, Illinois 62705-2459 

Kevin G. Desharnais 
Thomas W. Dimond 
Thomas V. Skinner 
Jennifer A. Simon 
Mayer, Brown LLP 
71 South Wacker Drive 
Chicago, Illinois 60606-4637 

Robert VanGyseghem 
City of Geneva 
1800 South Street 
Geneva, Illinois 60134-2203 

Cindy Skrukrud 
Jerry Paulsen 
McHenry County Defenders 
132 Cass Street 
Woodstock, Illinois 60098 

Bernard Sawyer 
Thomas Granto 
Metropolitan Water 

Reclamation District 
6001 West Pershing Road 
Cicero, Illinois 60650-4112 

Lisa Frede 
Chemical Industry Council of Illinois 
1400 East Touhy Avenue 
Suite 100 
Des Plaines, Illinois 60019-3338 

Fredric P. Andes 
Erika K. Powers 
Barnes & Thornburg LLP 
1 North Wacker Drive 
Suite 4400 
Chicago, Illinois 60606 

James L. Daugherty 
Thorn Creek Basin Sanitary District 
700 West End Avenue 
Chicago Heights, Illinois 60411 
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Tracy Elzemeyer 
American Water Company 
727 Craig Road 
St. Louis, Missouri 63141 

Keith I. Harley 
Elizabeth Schenkier 
Chicago Legal Clinic, Inc. 
205 West Monroe Street 
Fourth Floor 
Chicago, Illinois 60606 

Frederick D. Keady, P.E. 
Vermillion Coal Company 
1979 Johns Drive 
Glenview, Illinois 60025 

Mark Schultz 
Navy Facilities and Engineering Command 
201 Decatur Avenue 
Building lA 
Great Lakes, Illinois 60088-2801 

W.C. Blanton 
Husch Blackwell Sanders LLP 
4801 Main Street 
Suite 1000 
Kansas City, Missouri 64112 

James E. Eggen 
City of Joliet, Department of Public 

Work and Utilities 
921 East Washington Street 
Joliet, Illinois 60431 

Kay Anderson 
American Bottoms R WTF 
One American Bottoms Road 
Sauget, Illinois 62201 

Jack Darin 
Sierra Club 
70 East Lake Street 
Suite 1500 
Chicago, Illinois 60601-7447 

Bob Carter 
Bloomington Normal Water 
Reclamation District 
Post Office Box 3307 
Bloomington, Illinois 61702-3307 

Tom Muth 
Fox Metro Water Reclamation District 
682 State Route 31 
Oswego, Illinois 60543 

Kenneth W. Liss 
Andrews Environmental Engineering 
3300 Ginger Creek Drive 
Springfield, Illinois 62711 

Albert Ettinger 
Jessica Dexter 
Environmental Law & Policy Center 
35 East Wacker 
Suite 1300 
Chicago, Illinois 60601 

Vicky McKinley 
Evanston Environment Board 
223 Grey Avenue 
Evanston, Illinois 60202, 

Susan M. Franzetti 
Franzetti Law Firm P.C. 
10 South LaSalle Street 
Suite 3600 
Chicago, Illinois 60603 

Irwin Polls 
Ecological Monitoring and Assessment 
3206 Maple Leaf Drive 
Glenview, Illinois 60025 

Dr. Thomas J. Murphy 
2325 North Clifton Street 
Chicago, Illinois 60614 
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Cathy Hudzik 
City of Chicago-Mayor's Office 

of Intergovernmental Affairs 
121 North LaSalle Street 
City Hall - Room 406 
Chicago, Illinois 60602 

Beth Steinhour 
2021 Timberbrook 
Springfield, Illinois 62702 

James Huff 
Huff & Huff, Inc. 
915 Harger Road 
Suite 330 
Oak Brook, Illinois 60523 

Ann Alexander 
Natural Resources Defense Council 
2 North Riverside Plaza 
Floor 23 
Chicago, Illinois 60606 

Traci BarI,dey 
Prairie Rivers Network 
1902 Fox Drive 
Suite 6 
Champaign, Illinois 61820 

Jeffrey C. Fort 
Ariel J. Tesher 
Sonnenschein Nath & Rosenthal LLP 
233 South Wacker Drive· 
Suite 7800 
Chicago, Illinois 60606-6404 

Kristy A. N. Bulleit 
Hunton & Williams LLC 
1900 K Street, NW 
Washington, DC 20006 

Lyman C. Welch 
Manager, Water Quality Programs 
Alliance for the Great Lakes 
17 North State Street 
Suite 1390 
Chicago, Illinois 60602 

Stacy Meyers-Glen 
Openlands 
25 East Washington Street 
Suite 1650 
Chicago, Illinois 60602 

Alec M. Davis 
Katherine D. Hodge 
Matthew C. Read 
Monica T. Rios 
N. LaDonna Driver 
Hodge Dwyer Zeman 
3150 Roland Avenue 
Post Office Box 5776 
Springfield, Illinois 62705-5776 
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