
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

PO
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,

P
etitioner,

V
.

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

,

R
esp

o
n
d
en

t

))
P

C
B

10-54
)

(L
U

ST
FU

N
D

A
P

P
E

IE
C

E
IV

E
D

C
LER

K
’S

O
FFIC

E

SEP
172010

)
STA

TE
O

F
W

N
O

IS
Pollution

C
ontrolB

oard

T
o:

M
r.

Jo
h

n
T.

T
herriault

A
ssistan

t
C

lerk
of

the
B

oard
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

en
ter

100
W

est
R

andolph
S

treet
S

uite
11-500

C
hicago,

IL
60601

M
r.

B
radley

P.
H

alloran,
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

en
ter

S
uite

11-500
100

W
est

R
andolph

S
treet

C
hicago,

Illinois
60601-32

18

M
s.

M
elanie

Jarvis
Illinois

E
nvironm

ental
P

rotection
A

gency
B

ureau
of

L
and

1021
N

orth
G

rand
A

venue
E

ast
P

o
st

O
ffice

B
ox

19276
S

pringfield,
IL

62794-9276

t
i
j
!

•‘
a
.

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
S

ep
tem

b
er

17,
2010,

w
e

cau
sed

to
be

filed
w

ith
th

e
C

lerk
of

the
Illinois

P
ollution

C
ontrol

B
oard

P
etitio

n
er’s

R
esp

o
n
se

to
R

esp
o
n

d
en

t’s
M

otion
fo

r
S

u
m

m
ary

Ju
d

g
m

en
t,

copies
of

w
hich

are
attach

ed
hereto

and
served

upon
you.

W
illiam

J.
A

naya
R

aym
ond

M
.

K
rauze

A
rnstein

&
L

ehr,
L

L
P

120
S

outh
R

iverside
P

laza,
S

uite
1200

C
hicago,

Illinois
60606-3910

T
el:

(312)
876-7100

R
espectfully

subm
itted,

N
O

T
IC

E
O

F
FIL

IN
G

9212355.1



C
E

R
T

IFIC
A

T
E

O
F

S
E

R
V

IC
E

It
is

h
ereb

y
certified

that
a

true
copy

of
the

foregoing
P

etitio
n

er’s
R

esp
o
n
se

to
R

esp
o
n
d
en

t’s
M

otion
for

S
u
m

m
ary

Ju
d
g
m

en
t

w
ere

hand
delivered

on
S

ep
tem

b
er

17,
2010:

V
I

John
T.

T
herriault,

A
ssistan

t
C

lerk
of

the
B

oardL
E

F?IQ
go

i,’
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

en
ter

100
W

est
R

andolph
S

treet
S

uite
11-500

ru
ilu

tIo
n

C
o

.1
,

C
hicago,

IL
60601

It
is

h
ereb

y
certified

that
true

co
p
ies

of
th

e
forgoing

P
etitio

n
er’s

R
esp

o
n

se
to

R
esp

o
n

d
en

t’s
M

otion
for

S
u
m

m
ary

Ju
d

g
m

en
t

w
ere

m
ailed,

first
class

on
S

ep
tem

b
er

17,
2010,

to:

M
elanie

Jarvis
-

Illinois
E

nvironm
ental

P
rotection

A
gency,

B
ureau

of
L

and
1021

N
orth

G
rand

A
venue

E
ast

P
o

st
O

ffice
B

ox
19276

S
pringfield,

IL
62794-9276

B
radley

P.
H

alloran,
H

earing
O

fficer
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

en
ter

S
uite

11-500
100

W
est

R
andolph

S
treet

C
hi

9212355.1



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

PO
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,
)

P
etitioner,

)
SEP

i
720i0

v.
)

PC
B

10-54
)

(L
U

ST
FU

N
D

A
PF

[O
F

H
JJN

O
IS

IL
L

IN
O

IS
E

N
V

IR
O

N
M

E
N

T
A

L
)

ontrog
B

oard
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

,
))

R
espondent.

)

P
E

T
IT

IO
N

E
R

’S
R

E
S

P
O

N
S

E
T

O
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
F

O
R

SU
M

M
A

R
Y

JU
D

G
M

E
N

T

N
ow

com
es

P
etitioner,

by
counsel,

W
illiam

J.
A

naya
and

R
aym

ond
M

.
K

rauze
of

A
rnstein

&
L

ehr
L

L
P,

and
responds

to
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent,

as

follow
s:I.

R
esp

o
n

d
en

t
Is

N
ot

A
u

th
o

rized
to

D
eterm

ine
an

“O
w

ner’s”
E

ligibility
to

A
ccess

th
e

U
n

d
erg

ro
u

n
d

S
to

rag
e

T
ank

F
und;

O
nly

th
e

O
ffice

of
S

tate
F

ire
M

arshal
(“O

S
F

M
”)

is
A

u
th

o
rized

to
D

eterm
ine

P
etitio

n
er’s

E
ligibility

to
A

ccess
th

e
U

n
d

erg
ro

u
n

d
S

to
rag

e
T

ank
F

und;
R

esp
o

n
d

en
t

is
N

ot
A

u
th

o
rized

to
V

eto
O

S
F

M
’s

D
eterm

ination
of

E
ligibility.

R
espondent

m
isunderstands

its
lim

ited
role

in
review

ing
applications

for

reim
bursem

ent
from

the
U

nderground
S

torage
T

ank
F

und.
T

he
U

nderground
S

torage

T
ank

P
rogram

w
as

established
by

the
Illinois

G
eneral

A
ssem

bly
for

the
purposes

of

satisfying
the

financial
responsibility

requirem
ents

of
the

federal
R

esource
C

onservation

and
R

ecovery
A

ct
(42

U
.S

.C
.

6991
et

seq.),
and

to
protect

Illinois’
land

and
groundw

ater

resources.
S

ee
415

IL
C

S
5/57.

T
he

Illinois
G

eneral
A

ssem
bly

also
provided

that

O
SFM

and
the

Illinois
E

nvironm
ental

P
rotection

A
gency

(“IEPA
”)

have
distinct

adm
inistrative

roles
in

the
adm

inistration
of

the
U

nderground
S

torage
T

ank
P

rogram
.

S
ee

415
IL

C
S

5/57.3;
415

IL
C

S
5/57.4.

C
ontrary

to
R

espondent’s
argum

ent,

R
espondent

has
no

authority
to

determ
ine

or
veto

the
eligibility

of
any

applicant
to

the



U
nderground

S
torage

T
ank

F
und.

R
ather,

the
O

SFM
is

the
only

state
agency

w
ith

the

authority
to

determ
ine

if
any

applicant
is

eligible
to

seek
reim

bursem
ent

from
the

U
nderground

S
torage

T
ank

F
und.

415
IL

C
S

5/57.8;
415

IL
C

S
5/58.9.

U
nder

the
U

nderground
S

torage
T

ank
P

rogram
,

“[e]Iigibility
and

deductibility

determ
inations

shall
be

m
ade

by
the

O
ffice

of
the

S
tate

Fire
M

arshal.”
415

IL
C

S

57.9(c).
C

onsistent
w

ith
the

statutory
language

of
the

U
nderground

S
torage

T
ank

P
rogram

,
the

Illinois
Pollution

C
ontrol

B
oard

(the
“B

oard”)
and

the
Illinois

A
ppellate

C
ourt

have
both

held
previously

that
the

O
FSM

,
not

the
IE

PA
,

has
the

authority
to

determ
ine

an
applicant’s

eligibility
for

reim
bursem

ent.
In

R
.P

.
L

um
ber

C
o.

v.
O

ffice
of

the
S

tate
Fire

M
arshal,

293
III.A

pp.
3d.

402,
688

N
.E

.2d
379

(5th
D

ist.
1997),

the
Illinois

A
ppellate

C
ourt

found
that

“[t]he
O

S
F

M
has

the
authority

to
determ

ine
w

hether
an

ow
ner

or
operator

of
a

U
ST

is
eligible

to
receive

com
pensation

for
corrective-action

costs
from

the
U

nderground
S

torage
T

ank
F

und
(the

F
und)

[citation
om

itted].”

In
S

troh
O

il
C

om
pany

v.
O

ffice
of

the
S

tate
Fire

M
arshal,

PC
B

94-215
(U

ST

F
und),

aff’d,
S

troh
O

il
C

o.
v.

S
tate

Fire
M

arshal,
281

III
A

pp.
3d.

121,
665

N
.E

.2d.
540

(4th
D

ist.
1996),

the
Illinois

Pollution
C

ontrol
B

oard
(the

B
oard)

analyzed
the

legislative

history
of

relevant
portions

of
the

Illinois
E

nvironm
ental

P
rotection

A
ct,

and
held

that
the

statute
at

issue
in

this
case

“gave
the

[O
ffice

of
S

tate
Fire

M
arshal]

authority
to

determ
ine

w
hether

an
ow

ner
or

operator
of

a
U

ST
site

is
eligible

to
seek

reim
bursem

ent

for
corrective

action
costs

from
the

U
ST

F
und,

and
to

determ
ine

the
appropriate

deductible
to

be
applied

to
reim

bursem
ent

applications.”

O
nly

the
O

F
S

M
has

the
authority

to
determ

ine
an

ow
ner’s

eligibility
to

access
the

U
nderground

S
torage

T
ank

F
und

—
a

fact
that

is
recognized

by
the

R
espondent

itself
on

its
w

ebsite.
O

n
its

w
ebsite

page
entitled

“A
n

Introduction
to

L
eaking

U
nderground

2



S
to

rag
e

T
anks,”

a
true

and
correct

copy
of

w
hich

is
attach

ed
and

incorporated
herein

as

E
xhibit

A
,

R
esp

o
n
d
en

t
states

in
relevant

part:

T
he

O
S

F
M

is
authorized

to:

•
C

ertify
tank

installation
and

rem
oval

contractors.

•
M

onitor
com

pliance
regarding

leak
prevention

and
detection

requirem
ents.

•
A

dm
inister

financial
responsibility

requirem
ents.

•
D

eterm
in

e
w

h
eth

er
tan

k
o
w

n
ers

an
d

o
p
erato

rs
m

eet
eligibility

req
u

irem
en

ts
an

d
,

if
so

,
th

e
ap

p
ro

p
riate

d
ed

u
ctib

le
am

o
u
n

t
for

p
ay

m
en

t
from

th
e

U
ST

F
und.

•
O

rder
tank

ow
ners

or
o

p
erato

rs
to

rem
ove

th
e

U
S

T
5

and
perform

initial
ab

atem
en

t
m

easu
res

w
hen

U
S

T
releases

th
reaten

hum
an

health
or

th
e

environm
ent.

w
w

w
.epa.state.il.us/land/lustlintroduction.htm

l.
(E

m
p

h
asis

A
dded.)

R
esp

o
n
d
en

t’s
w

ebsite
p
ag

e
say

s
nothing

of
its

authority
to

determ
ine

an

applicant’s
eligibility

to
access

th
e

U
nderground

S
to

rag
e

T
ank

F
und.

R
esp

o
n

d
en

t

d
escrib

es
its

lim
ited

authority
w

ith
regard

to
leaking

underground
sto

rag
e

tan
k
s

as

follow
s:T

he
IE

PA
is

authorized
to:

•
R

eview
and

ev
alu

ate
technical

plans
and

reports
to

determ
ine

if
tank

ow
ners

or
o

p
erato

rs
are

com
plying

w
ith

environm
ental

law
s

and
regulations

governing
leaking

U
S

T
site

investigations
and

cleanups.

•
R

equire
tank

ow
ners

or
o

p
erato

rs
to

perform
corrective

action
w

hen
U

S
T

releases
th

reaten
hum

an
health

or
th

e
environm

ent.

•
R

eview
an

d
ev

alu
ate

tan
k

ow
ners’

an
d

o
p
erato

rs’
b

u
d
g

ets
an

d
claim

s
for

p
ay

m
en

t
from

th
e

U
ST

F
und.

3



•
Issue

N
o

F
urther

R
em

ediation
(N

FR
)

L
etters

to
tank

ow
ners

or
operators

once
the

L
eaking

U
ST

P
rogram

requirem
ents

and
cleanup

objectives
have

been
m

et.

Id.
(E

m
phasis

A
d
d
ed

.)
1

B
y

its
ow

n
adm

ission,
R

espondent’s
authority

is
lim

ited.
R

espondent’s
only

proper
authorities

under
the

statute
are:

(i)
to

review
the

activities
perform

ed
by

the

applicant
and

determ
ine

if
those

activities
are

consistent
w

ith
the

statutory
purposes

of

the
U

nderground
S

torage
T

ank
F

und
(to

protect
the

environm
ent

and
satisfy

the

financial
responsibility

requirem
ents

im
posed

by
the

federal
R

esource
C

onservation
and

R
ecovery

A
ct),

and
(ii)

to
determ

ine
if

the
costs

reportedly
incurred

w
ere

reasonable

from
an

engineering
and

geologic
perspective.

415
IL

C
S

5/57.8;
35

III.
A

dm
.

C
ode

P
arts

E
and

F.

In
light

of
the

contrary
authority

cited
above,

it
is

w
holly

inappropriate
for

R
espondent

to
deny

P
etitioner’s

application
for

reim
bursem

ent
from

the
U

nderground

S
torage

T
ank

F
und

based
on

R
espondent’s

determ
ination

that
P

etitioner
is

not
an

eligible
“ow

ner”
as

that
term

is
described

in
the

recently
am

ended
statute

-
-

especially

after
the

O
SFM

unequivocally
determ

ined
that

P
etitioner

is
an

eligible
“ow

ner.”
Sim

ply

stated,
R

espondent
does

not
have

the
extra

authority
R

espondent
em

ploys
in

this
case

to
veto

O
SFM

’s
determ

ination
of

P
etitioner’s

eligibility.

M
oreover,

it
is

surprising
that

R
espondent

attem
pts

to
m

ask
its

super
authority

argum
ent

under
the

guise
that

it
h

as
proper

authority
to

m
ake

technical
and

fiscal

determ
inations

of
eligible

activities
and

costs.
A

ccording
to

R
espondent,

“w
hen

review
ing

an
Illinois

E
PA

determ
ination

of
ineligibility

for
reim

bursem
ent

from
the

1
R

esp
o

n
d

en
t

also
directs

ow
ners

to
co

n
tact

the
O

ffice
of

the
S

tate
F

ire
M

arshal
w

ith
any

q
u
estio

n
s

concerning
“financial

responsibility
req

u
irem

en
ts;

or
eligibility

and
deductible

determ
inations

for
the

U
S

T
F

und.”
O

n
the

sam
e

w
eb

page,
q
u
estio

n
s

concerning
“the

review
of

budget
plans

and
technical

reports,
or

the
statu

s
of

applications
for

paym
ent

from
the

U
S

T
Fund”

are
directed

to
R

esp
o
n
d
en

t.

4



U
nderground

S
torage

T
ank

F
und,

the
B

oard
m

ust
decide

w
hether

or
not

the
application

as
subm

itted
d

em
o

n
strates

com
pliance

w
ith

the
A

ct
and

B
oard

regulations.
[C

itation

O
m

itted].”
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent,

p.
2

citing
R

antoul
T

ow
nship

H
igh

S
ch

o
o

l
D

ist.
N

o.
193

v.
Illinois

E
nvironm

ental
P

rotection
A

gency,
PC

B
03-42

(U
ST

A
ppeal)

dated
A

pril
17,

2003.
W

hile
it

is
certainly

accurate
to

argue
that

the
B

oard
m

ust

satisfy
itself

that
the

“application
as

subm
itted

satisfies
com

pliance
w

ith
the

A
ct

and

B
oard

regulations,”
it

is
w

rong
to

im
ply

that
the

B
oard

m
ust

ignore
R

espondent’s

usurpation
of

authority
under

the
guise

of
perform

ing
a

technical
review

of
P

etitioner’s

application
to

the
U

nderground
S

torage
T

ank
F

und.
O

ne
thing

is
abundantly

clear
in

this
case:

R
espondent

did
not

review
the

costs
or

the
activities

in
P

etitioner’s

application
for

reim
bursem

ent.
R

ather,
after

failing
to

m
ake

a
determ

ination
on

the

m
erits

of
P

etitioner’s
application

w
ithin

120
days

follow
ing

its
receipt,

R
espondent

only

review
ed

P
etitioner’s

w
ritten

election
to

proceed
under

T
itle

X
V

I
of

the
E

nvironm
ental

P
rotection

A
ct,

and
denied

P
etitioner’s

application
on

unauthorized
procedural

grounds.

A
s

d
iscu

ssed
below

,
even

R
espondent’s

brief
m

ention
of

the
concrete

ex
p
en

ses
belies

any
real

analysis
on

the
m

erits
of

P
etitioner’s

application
for

reim
bursem

ent
from

the

U
nderground

S
torage

T
ank

F
und.

O
n

the
other

hand,
the

“ineligibility
determ

ination”
in

R
antoul

T
ow

nship
H

igh

S
chool

D
istrict

N
o.

193
v.

Illinois
E

nvironm
ental

P
rotection

A
gency,

PC
B

03-42
(U

ST

A
ppeal)

dated
A

pril
17,

2003,
cited

by
R

espondent,
involved

R
espondent’s

denial
(on

the
m

erits)
of

$77,671.67
in

costs
reportedly

incurred
by

that
petitioner

in
relocating

underground
utilities,

backfill
com

paction,
density

testing,
and

like
charges.

R
espondent

found
that

th
o

se
costs

w
ere

ineligible
for

reim
bursem

ent
b
ecau

se
the

activities
w

hich
gave

rise
to

th
o

se
costs

w
ere

not
appropriate

corrective
action

activities.
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In
that

case,
R

espondent
had

authority
to

m
ake

its
“ineligibility

determ
ination”

of
those

costs,
but

nothing
in

the
B

oard’s
decision

in
R

antoul
supports

R
espondent’s

purported

authority
to

determ
ine

or
veto

an
“ow

ner’s”
eligibility.

Sim
ilarly,

R
ezm

ar
C

orporation
v.

Illinois
E

nvironm
ental

P
rotection

A
gency,

PC
B

02-91
(U

ST
A

ppeal),
dated

A
pril

17,
2003,

also
cited

by
R

espondent,
involved

the

B
oard’s

review
of

R
espondent’s

determ
ination

(on
the

m
erits)

that
$1

18,877.28
of

costs

reportedly
incurred

by
that

petitioner
w

ere
ineligible

“E
arly

A
ction”

costs.
N

othing
in

that

case
supports

R
espondent’s

purported
super

authority
to

veto
the

eligibility

determ
inations

m
ade

by
the

O
SFM

.
M

oreover,
nothing

in
R

ezm
ar

supports

R
espondent’s

argum
ent

that
P

etitioner
bears

the
burden

of
proof

on
the

issue
of

R
espondent’s

purported
exercise

of
extra-jurisdictional

authority
to

m
ake

or
veto

an

eligibility
determ

ination,
especially

to
the

extent
that

P
etitioner

specifically
denies

that

R
espondent

has
any

such
extra-jurisdictional

authority
by

this
appeal

and
P

etitioner’s

M
otion

for
S

um
m

ary
Judgm

ent.
Ifanything,

R
espondent

has
the

burden
of

proving
that

R
espondent

has
the

authority
to

determ
ine

P
etitioner’s

eligibility
to

access
the

U
nderground

S
torage

T
ank

F
und

after
O

SFM
exercised

its
statutory

authority
and

deem
ed

P
etitioner

eligible
pursuant

to
the

factors
described

at
415

IL
C

S
57.9.

C
ontrary

to
R

espondent’s
theory

in
this

case,
R

espondent’s
only

authority
is

to

review
the

technical
and

financial
asp

ects
of

P
etitioner’s

application
to

the
U

nderground

S
torage

T
ank

F
und,

and
in

the
process,

determ
ine

if
the

activities
perform

ed
w

ere

n
ecessary

(“corrective
action”

activities
that

protect
the

environm
ent)

and
the

costs

incurred
w

ere
reaso

n
ab

le
(from

a
technical,

engineering
and

geological,
perspective).

415
IL

C
S

5/58.
S

ee
also

35
III.

A
dm

.
C

ode
P

art
734,

S
ubparts

E,
F,

G
and

H
,

and
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A
ppendices

A
-E

;
35

III.
A

dm
.

C
ode

§734.625
“E

ligible
C

orrective
A

ction
C

osts”;
35

III.

A
dm

.
C

ode
§734.630

“Ineligible
C

orrective
A

ction
C

osts.”

C
ertainly,

the
B

oard
m

ust
satisfy

itself
that

the
“application

as
subm

itted
satisfies

com
pliance

w
ith

the
A

ct
and

B
oard

regulations.”
S

ee
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent,

p.
2.

S
ee

also
415

IL
C

S
5157.8(a)(6)(A

)—
(E

)
and

35
III.A

dm
.

C
ode

§734.605(b)(1)—
(10),

w
hich

describe
the

contents
of

“com
plete

application.”
In

this

case,
the

B
oard

w
ill

find
that

P
etitioner’s

R
eim

bursem
ent

P
ackage

dated
Ju

n
e

9,
2009

(acknow
ledged

received
by

R
espondent

on
June

11,
2009)

contains
each

and
every

required
item

.

C
ontrary

to
R

espondent’s
argum

ent,
the

issue
raised

by
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent

is
not

w
hether

or
not

P
etitioner

is
an

“ow
ner”

under
the

Illinois

E
nvironm

ental
P

rotection
A

ct
and

“therefore
eligible

for
reim

bursem
ent

under
the

U
ST

FU
N

D
P

rogram
,”

as
argued

at
p
ag

es
2-5

of
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent.

T
he

issue
here

is
w

hether
or

not
R

espondent
has

the
authority

to
m

ake
or

veto
a

determ
ination

of
P

etitioner’s
eligibility

after
the

O
SFM

has
specifically

found

P
etitioner

eligible
to

access
the

U
nderground

S
torage

T
ank

F
und.

R
espondent

lacks

the
purported

authority
to

m
ake

any
such

eligibility
determ

ination,
and

the
B

oard
should

deny
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent

accordingly.

II.
T

he
B

oard
S

h
o
u
ld

E
n

ter
S

u
m

m
ary

Ju
d
g
m

en
t

in
F

avor
of

P
etitio

n
er.

R
espondent

co
n

ced
es

that
from

and
after

N
ovem

ber
24,

2003:
P

etitioner
had

an

ow
nership

interest
in

an
otherw

ise
eligible

site
(i.e.,

a
site

that
had

contained
registered

underground
sto

rag
e

tanks,
since

rem
oved,

and
w

hich
required

additional
corrective

action
before

R
espondent

w
as

authorized
to

issue
an

N
FR

L
etter).

P
etitioner

perform
ed

otherw
ise

appropriate
C

orrective
A

ction
w

ork
at

the
S

ite
from

S
ep

tem
b
er

1,
2006

7



through
M

ay
31,

2009,
w

hile
P

etitioner
m

aintained
its

ow
nership

interest
in

the
Site.

P
etitioner

subm
itted

an
otherw

ise
appropriate,

w
ritten

notice
of

election
to

proceed
as

“ow
ner”

to
R

espondent
before

applying
for

reim
bursem

ent
from

the
U

nderground

S
torage

T
ank

F
und.

S
ee

R
espondent’s

M
otion

for
S

um
m

ary
Judgm

ent,
pp.

4-5.

R
espondent

fails
to

m
ention

other
facts

that
are

clear
from

the
A

dm
inistrative

R
ecord,

and
w

hich
are

also
not

in
dispute:

T
he

prior
ow

ner
subm

itted
a

C
orrective

A
ction

P
lan

for
the

S
ite

on
O

ctober
9,

2002.
R

espondent
approved

that
C

orrective

A
ction

P
lan

on
M

ay
19,

2004.
R

espondent
acknow

ledged
P

etitioner
as

the
O

w
ner

of

the
S

ite
by

its
correspondence

dated
January

31,
2008

and
M

arch
31,

2008.
O

n
June

18,
2009,

R
espondent

acknow
ledged

receipt
and

accep
tan

ce
of

P
etitioner’s

“N
otice

of

Intent
to

P
roceed

as
O

w
ner”

before
P

etitioner
subm

itted
its

otherw
ise

com
plete

R
eim

bursem
ent

P
ackage

describing
the

corrective
action

activities
perform

ed
by

P
etitioner

consistent
w

ith
the

C
orrective

A
ction

P
lan

subm
itted

by
the

prior
ow

ner
and

approved
by

R
espondent.

A
lso,

on
S

ep
tem

b
er

3,
2009,

the
O

SFM
determ

ined
that

P
etitioner

w
as

eligible
to

access
the

U
nderground

S
torage

T
ank

F
und

(and
that

none
of

the
conditions

stated
in

the
O

S
F

M
letter

disqualified
P

etitioner’s
eligibility).

P
etitioner

subm
itted

a
com

plete

R
eim

bursem
ent

P
ackage

to
R

espondent
w

ith
co

rresp
o
n

d
en

ce
dated

June
9,

2009

(acknow
ledged

received
by

R
espondent

on
June

11,
2009)

—
perform

ing
the

corrective

action
activities

consistent
w

ith
the

previously
approved

C
orrective

A
ction

P
lan.

A
nd,

R
espondent

failed
to

take
any

action
or

m
ake

any
determ

ination
w

ith
regard

to

8



P
etitioner’s

R
eim

bursem
ent

P
ackage

until
D

ecem
ber

21,
2009

—
w

ell
over

120
days

later.
2

B
ased

on
the

foregoing
facts,

and
as

described
in

P
etitioner’s

M
otion

for

S
um

m
ary

Judgm
ent,

the
B

oard
should

deny
R

espondent’s
M

otion
for

S
um

m
ary

Judgm
ent

and
grant

P
etitioner’s

M
otion

for
S

um
m

ary
Judgm

ent
in

favor
of

P
etitioner.

Ill.
R

esp
o
n
d
en

t’s
C

laim
of

A
d
m

in
istrativ

e
E

fficiency
D

em
o
n
strates

T
hat

R
esp

o
n
d
en

t
M

isu
n

d
erstan

d
s

Its
L

im
ited

R
ole

in
th

e
A

d
m

in
istratio

n
of

th
e

U
n

d
erg

ro
u

n
d

S
to

rag
e

T
ank

F
und.

R
espondent’s

argum
ent

of
adm

inistrative
convenience

dem
onstrates

its
gross

m
isunderstanding

of
its

lim
ited

role
in

assisting
in

the
adm

inistration
of

the
U

nderground

S
torage

T
ank

F
und

and
the

sco
p

e
and

purpose
of

the
w

ritten
election

to
proceed.

(“W
ithout

it,
the

Illinois
E

PA
w

ould
have

to
ask

for
property

d
eed

s
and

other
evidence

to

support
the

ow
nership

of
the

property
at

the
tim

e
the

w
ork

w
as

com
pleted

to
determ

ine

w
ho

the
ow

ner
w

as
that

should
be

reim
bursed.”

S
ee

R
espondent’s

M
otion

for
S

um
m

ary

Judgm
ent,

p.4.

A
n

“ow
ner’s”

eligibility
determ

ination
is

not,
and

has
never

been,
R

espondent’s

responsibility.
E

ligibility
of

an
“ow

ner”
is

determ
ined

by
the

O
SFM

.
B

ecause

R
espondent

m
isunderstands

its
proper

and
lim

ited
adm

inistrative
role

in
the

adm
inistration

of
the

U
nderground

S
torage

T
ank

F
und,

R
espondent

seek
s

to
usurp

O
S

F
M

’s
authority

in
this

case.
In

the
process,

R
espondent

places
too

m
uch

significance
on

the
tim

ing
and

the
effect

of
the

new
ow

ner’s
election

to
proceed.

Itis
not

a
deed,

and
it

d
o
es

not
create

ow
nership

interests,
and

the
date

it
is

received
by

R
espondent

is
not

jurisdictional
for

purposes
or

accessing
the

U
nderground

S
torage

2
A

ll
of

the
foregoing

facts
are

available
in

R
espondent’s

A
dm

inistrative
R

ecord.
R

espondent
did

not
prepare

the
record

w
ith

identifying
num

bers
for

ease
of

reference
or

citation.
T

herefore,
P

etitioner
refers

to
those

docum
ents

in
this

B
rief

and
it’s

previous
M

otion
For

S
um

m
ary

Judgm
ent

by
identifying

the
docum

ents
and

the
d
ates

described
on

each.
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T
ank

F
und.

B
ecau

se
O

S
F

M
m

akes
the

determ
ination

of
w

ho
is

eligible
to

access
the

U
nderground

S
torage

T
ank

F
und,

it
only

m
atters

that
the

new
ow

ner’s
election

to

proceed
w

as
received

by
R

espondent,
and

that
the

new
ow

ner
agreed

to
be

bound
by

the
requirem

ents
of

T
itle

X
V

I.

M
oreover,

R
espondent’s

claim
of

adm
inistrative

convenience
is

a
red

herring.
A

s

is
clear

in
R

espondent’s
correspondence

to
P

etitioner
dated

Ju
n

e
18,

2009,

R
espondent

m
erely

accepted
P

etitioner’s
w

ord
that

P
etitioner

had
“acquired

an

ow
nership

interest”
in

the
S

ite.
C

urrently
and

historically,
R

espondent
perform

s
no

further
investigation

into
ow

nership
b

ecau
se

O
S

F
M

m
akes

the
determ

ination
of

an

“O
w

ner’s”
eligibility.

R
espondent

m
akes

a
curious

argum
ent

for
adm

inistrative

convenience,
suggesting

that
an

earlier
notice

w
ould

negate
R

espondent’s
purported

need
for

further
investigation,

although
it

is
difficult

to
understand

how
the

tim
ing

of
the

receipt
of

the
notice

w
ould

m
ake

any
difference.

Ifthe
notice

is
received

before
or

after

the
corrective

action
activities

are
perform

ed,
the

notice
is

the
sam

e
and

does
not

provide
any

corroboration
or

fact
beyond

the
new

ow
ner’s

certificate
of

ow
nership.

R
espondent

perform
s

no
further

investigation
in

any
event,

even
though

a
notice

received
before

corrective
action

has
the

sam
e

inform
ation

as
one

received
afterw

ards.

M
oreover,

even
if

R
espondent

had
the

authority
it

purports
to

have
(w

hich
itdoes

not),
R

espondent
is

able
to

request
additional

inform
ation

from
the

applicant
before

analyzing
the

R
eim

bursem
ent

P
ackage

on
the

m
erits

w
hether

or
not

the
notice

is

received
before

or
after

the
corrective

action
is

perform
ed.

T
he

inform
ation

is
the

sam
e,

and
it

only
m

ust
be

received
before

reim
bursem

ent
in

order
to

protect
the

public
fisc

from
an

im
proper

distribution
from

the
U

nderground
S

torage
T

ank
F

und.
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H
ow

ever,
R

esp
o
n
d
en

t
is

not
com

plaining
that

P
etitioner

failed
to

co
o

p
erate

w
ith

R
esp

o
n
d
en

t
by

failing
to

provide
additional

inform
ation

to
corroborate

P
etitioner’s

ow
nership

interest
in

this
case.

H
ere,

R
esp

o
n
d
en

t
purports

to
have

authority
to

d
eterm

in
e

an
“ow

ner’s”
eligibility

and
to

veto
O

S
F

M
’s

prior
determ

ination
of

eligibility

b
ased

on
R

esp
o

n
d

en
t’s

im
proper

interpretation
that

the
d

ate
of

the
receipt

of
the

notice

of
election

is
jurisdictional.

E
ven

if
adm

inistrative
co

n
v

en
ien

ce
w

as
a

concern,
it

is
clear

th
at

th
e

extra-jurisdictional
and

unlaw
ful

authority
being

ex
ercised

by
R

esp
o

n
d

en
t

is

overkill.
A

dm
inistrative

efficiency
is

not
serv

ed
by

R
esp

o
n
d
en

t’s
erran

t
and

unlaw
ful

interpretation
of

th
e

statu
te,

and
th

e
B

oard
should

not
be

p
ersu

ad
ed

accordingly.

If
R

esp
o
n
d
en

t
h
as

any
serio

u
s

q
u
estio

n
s

about
an

“ow
ner’s”

purported
eligibility,

then
before

R
esp

o
n

d
en

t
au

th
o
rizes

a
distribution

from
the

U
nderground

S
to

rag
e

T
ank

F
und,

R
esp

o
n
d
en

t
can

d
em

an
d

that
th

e
putative

“ow
ner”

supply
R

esp
o
n
d
en

t
w

ith

additional
inform

ation
in

th
e

sam
e

m
an

n
er

that
R

esp
o
n
d
en

t
currently

seek
s

additional

technical
inform

ation
from

an
applicant.

A
nd,

in
th

e
highly

unlikely
ev

en
t

a
putative

“ow
ner”

actually
incurred

corrective
action

ex
p

en
ses

in
cleaning

a
site

w
here

the

applicant
had

no
ow

nership
interest,

and
if

R
esp

o
n
d
en

t
(som

ehow
)

d
eterm

in
es

that
the

applicant
is

a
total

stran
g

er,
then

R
esp

o
n

d
en

t
m

ay
ch

allen
g

e
the

efficacy
of

m
aking

a

p
ay

m
en

t
to

a
total

stran
g
er

b
ased

on
real

ev
id

en
ce

and
not

an
arbitrary,

capricious,
and

unlaw
ful

usurpation
of

authority
involving

a
tortured

interpretation
of

th
e

statu
te

and
late

notice.
Indeed,

ev
en

tim
ely

notice
(as

su
g
g
ested

by
R

esp
o
n

d
en

t)
from

a
total

stran
g
er

w
ould

not
provide

th
e

R
esp

o
n
d
en

t
w

ith
any

indication
of

the
lack

of
ow

nership
interest.

N
otw

ithstanding
im

plausible
scen

ario
s,

in
this

case,
a

real
new

ow
ner

perlorm
ed

a
corrective

action
and

incurred
su

b
stan

tial
co

sts
at

a
site

that
had

b
een

contam
inated

for
w

ell
over

a
d

ecad
e

by
th

e
previous

ow
ner.

H
ere,

R
esp

o
n
d
en

t
seek

s
to

discourage
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cleanups
and

to
punish

a
new

ow
ner

for
no

good
reaso

n
.

3
If

the
m

irror
im

age
of

this

issue
occurred

in
an

enforcem
ent

action,
R

espondent
w

ould
certainly

argue
that

P
etitioner’s

responsibilities
under

T
itle

X
V

I
are

not
excused

b
ecau

se
corrective

action

costs
w

ere
incurred

before
new

ow
ner

delivered
the

election
to

proceed
to

R
espondent.

T
he

point
is:

B
ecause

the
new

ow
ner

has
no

regulatory
responsibility

for

contam
ination

asso
ciated

w
ith

historic
underground

storage
tanks

u
n

d
er

T
itle

X
V

I,
and

R
esp

o
n
d
en

t
h

as
no

au
th

o
rity

u
n

d
er

T
itle

X
V

I
to

d
em

an
d

th
at

th
e

new
o

w
n
er

follow

T
itle

X
V

I,
w

henever
a

new
ow

ner
subm

its
an

election
to

proceed
as

ow
ner,

the
new

ow
ner

accep
ts

additional
responsibility,

and
w

aives
every

right
to

revoke
accep

tan
ce

of

that
new

responsibility.
T

he
net

effect
is

that
R

espondent
gains

a
responsible

person

(w
h
ere

n
o
n
e

ex
isted

previously),
w

ho
is

w
illing

to
perform

a
corrective

action
under

T
itle

X
V

I
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct,
(m

andated
by

subchapter
I

of
the

R
esource

C
onservation

and
R

ecovery
A

ct,
42

U
.S

.C
.

6991
et

seq.,)
w

hich
in

clu
d
es

a
c
c
e
ss

to
th

e
U

n
d
erg

ro
u
n
d

S
to

rag
e

T
ank

F
und

estab
lish

ed
in

Illinois
ju

st
so

th
at

o
w

n
ers

of
u

n
d

erg
ro

u
n

d
sto

rag
e

tan
k

sy
stem

s
can

satisfy
th

e
strin

g
en

t
financial

resp
o

n
sib

ility
req

u
irem

en
ts

of
fed

eral
law

.
S

ee
42

u
.s.c

.
S

ection
6991b(d)

and
42

U
.S

.C
.

6991(c).

T
hat

is,
in

order
to

be
eligible

to
access

the
U

nderground
S

torage
T

ank
Fund,

the

new
ow

ner
m

ust
accep

t
the

responsibility
to

clean
so

m
eo

n
e

else’s
m

ess
—

a

responsibility
that

w
ill

not
otherw

ise
attach

to
the

new
ow

ner
b
ecau

se
the

new
ow

ner

w
as

not
the

ow
ner

of
the

underground
storage

tank
system

at
the

tim
e

of
the

release.

A
gain,

it
m

ay
be

that
R

esp
o
n
d
en

t
is

co
n

cern
ed

that
R

esp
o
n
d

en
t

failed
to

m
ake

an
adm

inistrative
determ

ination
in

this
case

w
ithin

the
120

day
tim

e
fram

e
estab

lish
ed

by
the

statu
te

and
by

the
B

oard.
T

hat
120

d
ay

s
p
assed

w
ithout

o
n
e

w
ord

from
R

esp
o

n
d
en

t
ab

o
u
t

this
issu

e
or

any
other,

belies
R

esp
o
n
d
en

t’s
arg

u
m

en
t

in
favor

of
adm

inistrative
efficiency.

N
or

is
th

ere
any

clean
u
p

liability
for

a
new

ow
ner

w
ho

qualifies
as

an
“innocent

purchaser”
p
u
rsu

an
t

to
415

IL
C

S
5122.2(j)(C

);
N

or
is

th
ere

any
clean

u
p

liability
for

a
new

ow
ner

w
ho

qualifies
as

a
bona

fide

12



T
hat

point
is

clearly
ex

p
ressed

in
the

form
prescribed

by
R

espondent,
w

here
the

new
ow

ner
states:

I
understand

that
by

m
aking

this
election

I
becom

e
subject

to
all

of
the

responsibilities
and

liabilities
of

an
‘ow

ner’
under

T
itle

X
V

I
of

the
E

nvironm
ental

P
rotection

A
ct

and
the

Illinois
Pollution

C
ontrol

B
oard’s

R
ules

at
35

III.A
dm

.
C

ode
734.

Ifurther
understand

that,
once

m
ade,

this
election

cannot
be

w
ithdraw

n.”

S
ee

“E
lection

to
P

roceed
as

‘O
w

ner’,”
dated

Ju
n
e

1,
2009,

attached
to

P
etitioner’s

correspondence
to

R
espondent,

dated
June

4,
2009

(acknow
ledged

received
by

R
espondent

on
June

8,
2009).

T
o

m
ake

the
point

even
clearer,

in
accepting

P
etitioner’s

election
to

proceed
as

“ow
ner,”

R
espondent

m
ade

it
clear

to
P

etitioner
that

R
espondent

accepted
P

etitioner
to

the
P

rogram
,

and
that

R
espondent

intended
to

enforce
the

law
accordingly.

P
etitioner

w
illingly

accepted
that

responsibility,
and

in
reliance

on
the

statutory
prom

ise
of

reim
bursem

ent
from

the
U

nderground
S

torage
T

ank
F

und,
P

etitioner
perform

ed
a

com
plete

corrective
action

at
a

contam
inated

site
left

abandoned
by

the
previous

ow
ner,

and
in

the
process

P
etitioner

incurred
$97,049.28

in
otherw

ise
reim

bursable
expenses.

R
espondent’s

“bait
and

sw
itch”

tactic
in

this
case

is
unlaw

ful,
arbitrary,

and
capricious.

IV
.

R
esp

o
n

d
en

t
M

ay
H

ave
E

rran
tly

A
u

th
o
rized

R
eim

b
u

rsem
en

t
to

th
e

P
rio

r
O

w
n

er
fo

r
C

o
n
crete

R
em

o
v

al
an

d
R

ep
lacem

en
t,

B
u

t
T

h
at

F
act

D
o
es

N
ot

D
isq

u
alify

th
e

E
x
p
en

ses
In

cu
rred

by
P

etitio
n
er

in
R

em
o
v
in

g
C

o
n
tam

in
ated

S
oil

U
n

d
er

T
h
at

C
o
n
crete.

In
a

concession
that

P
etitioner

is
eligible

to
access

the
U

nderground
S

torage

T
ank

F
und,

R
espondent

purports
to

deny
P

etitioner’s
request

for
reim

bursem
ent

for
the

ex
p
en

ses
incurred

in
rem

oving
concrete

w
hich

covered
contam

inated
soil.

T
hat

R
espondent

did
not

m
erely

seek
an

explanation
from

P
etitioner

before
denying

prospective
p
u
rch

aser
p

u
rsu

an
t

to
415

IL
C

S
5/22.2b.

A
nd,

th
ere

is
no

statutory
environm

ental
cleanup

liability
u
n
d
er

the
Illinois

E
nvironm

ental
P

rotection
A

ct
for

a
new

ow
ner,

ex
cep

t
to

the
extent

of
its

proportionate
sh

are
of

responsibility,
w

hich
in

this
case

w
ould

be
0%

.
415

IL
C

S
5158.9(a)(l).
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P
etitioner’s

req
u

est
for

reim
bursem

ent
out

of
hand,

is
ev

id
en

ce
that

R
espondent’s

purported
review

of
P

etitioner’s
application

for
reim

bursem
ent

from
th

e
U

nderground

S
to

rag
e

T
ank

F
und

w
as

illusory,
and

that
R

esp
o
n
d

en
t’s

denial
review

w
as

arbitrary,

capricious,
and

unlaw
ful.

A
ccording

to
R

esp
o

n
d

en
t:

Illinois
E

P
A

alread
y

reim
bursed

the
prior

ow
ner

for
co

sts
asso

ciated
w

ith
th

e
rem

oval
and

disposal
of

p
av

em
en

t
asso

ciated
w

ith
th

e
705

cubic
yards

(1,008)
of

contam
inated

soil
w

hich
w

as
ex

cav
ated

and
d

isp
o
sed

of
in

Ju
n
e

1991.
T

he
inform

ation
subm

itted
to

th
e

Illinois
E

P
A

did
not

indicate
the

am
o

u
n

t
of

th
e

p
av

em
en

t
w

hich
w

as
asso

ciated
w

ith
the

705
cubic

yards
(1008

tons)
of

contam
inated

soil
w

hich
w

as
ex

cav
ated

and
d

isp
o

sed
of

in
Ju

n
e

1991.
T

herefore,
the

Illinois
E

P
A

did
not

have
en

o
u
g

h
inform

ation
to

d
eterm

in
e

if
th

e
co

n
creted

put
into

rep
lace

the
co

n
crete

rem
oved

w
as

the
sam

e
am

ount.
W

ithout
this

additional
inform

ation
the

Illinois
E

P
A

could
not

d
eterm

in
e

if
th

e
rep

lacem
en

t
of

co
n

crete
com

plied
w

ith
th

e
A

ct.
[C

itations
O

m
itted.]

S
ee

R
esp

o
n
d
en

t’s
M

otion
for

S
um

m
ary

Ju
d

g
m

en
t,

pp.
5-6.

It
is

im
portant

to
note,

that
P

etitioner
obviously

had
not

perform
ed

the
earlier

excavation
referred

to
by

R
esp

o
n

d
en

t,
and

therefore
d
o
es

not
have

any
such

inform
ation.

N
o
n
eth

eless,
it

is
clear

from
th

e
A

dm
inistrative

R
ecord

that
R

esp
o

n
d

en
t

h
as

all
of

th
e

know
n

inform
ation

concerning
th

e
earlier

tank
pull

and
excavation.

S
ee

e.g.,
R

eport
p

rep
ared

by
P

rairie
E

nvironm
ental

S
pecialists,

Inc.
(P

rairie),
d

ated
M

arch

23,
1992.

T
herein,

P
rairie

d
escrib

es
the

tank
pull

and
the

excavation
activities

asso
ciated

w
ith

rem
oving

705
cubic

yards
of

co
n
tam

in
ated

soil.
A

t
p
ag

e
9

of
P

rairie’s

R
eport,

P
rairie

d
escrib

es
th

e
rem

oval
of

“concrete
overlying

th
e

tanks.”
A

lso,
on

p
ag

es

20-24,
P

rairie
notes:

A
total

of
705

cubic
y

ard
s

of
the

m
o
st

v
isib

ly
im

p
acted

an
d

o
d
o
ro

u
s

so
il

h
as

b
een

rem
oved

from
this

cavity.
It

is
P

R
A

IR
IE

’s
contention

that
th

e
rem

ain
in

g
im

p
actio

n
h
ere

can
be

b
etter

ad
d
ressed

by
u
se

of
a

soil
venting

sy
stem

.
T

he
only

areas
of

im
p
actio

n
w

h
ich

rem
ain

at
depth

are
sm

all
clay

joints
and

stringer
san

d
s

less
th

an
o

n
e

inch
(1”)

thick
along

the
south

and
w

est
cavity

w
alls.

G
ranular

fill
m

aterials
overlying

native
soils
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also
ex

h
ib

it
m

o
d
erate

im
paction,

especially
in

the
shallow

areas
around

the
pum

p
islands

(SB
-5

and
SB

-6)
piping

trenchers,
north

w
all,

east
w

all
and

w
est

w
all.

G
roundw

ater
w

as
not

encountered
during

the
excavation

operations,
w

hile
a

relatively
pristine

clay
floor

w
as

discovered
approxim

ately
fourteen

(14’)
below

grade
surface.

T
ainted

w
ater

h
as

b
een

o
b

serv
ed

en
terin

g
th

e
cavity

from
jo

in
ts

an
d

strin
g
er

san
d

s.
H

ow
ever,

the
relatively

sm
all

groundw
ater

volum
e

indicates
that

the
source

for
this

w
ater

is
probably

m
oisture

collecting
in

the
voids

and
interstitial

sp
aces

from
the

unsaturated
v
ad

o
se

zone
and

surface
infiltration.

T
he

tank
cavity

created
a

perched
w

ater
table

condition,
that

w
as

tem
porarily

interrupted
by

the
U

ST
replacem

ent.

*
*

*
*

R
esid

u
al

so
ils

co
n
tain

in
g

B
T

E
X

co
n
cen

tratio
n
s

ab
o

v
e

th
e

IE
PA

g
u
id

elin
es

m
ay

be
ad

d
ressed

by
use

of
existing

soil
ventilation

system
.

In
addition,

natural
biodegradation

of
the

rem
aining

contam
inants

w
ill

occur
as

a
result

of
the

sub-surface
exposure

to
am

bient
oxygen.

In
other

w
ords,

R
espondent

has
inform

ation
from

the
A

dm
inistrative

R
ecord

indicating
that

not
all

of
the

contam
ination

had
been

rem
oved

or
ad

d
ressed

by
the

previous
ow

ner,
and

that
the

previous
ow

ner
left

the
S

ite
and

the
tank

pit
contam

inated

under
the

area
w

here
the

concrete
had

been
rem

oved.
R

espondent
also

has

inform
ation

from
the

A
dm

inistrative
R

ecord
that

contam
inated

groundw
ater

w
as

discharging
into

the
tank

pit
—

and
that

the
source

of
w

hich
w

as
in

contact
w

ith

contam
inated

soils
left

on
site

unattended.
T

he
A

dm
inistrative

R
ecord

is
also

replete

w
ith

several
reports

(discussed
in

P
etitioner’s

M
otion

for
S

um
m

ary
Judgm

ent)
that

w
ere

subm
itted

to
R

espondent
for

w
ell

over
a

d
ecad

e,
and

w
hich

confirm
ed

that
the

S
ite

rem
ained

significantly
contam

inated
and

uncontrolled.

R
espondent

also
has

inform
ation

from
the

A
dm

inistrative
R

ecord
that

even
the

clean
backfill

placed
in

the
tank

pit
by

the
previous

ow
ner

w
as

com
ing

into
daily

contact

w
ith

residual
contam

ination
abandoned

at
the

S
ite

by
the

previous
ow

ner.
R

espondent

also
has

inform
ation

from
the

A
dm

inistrative
R

ecord
that

the
in

situ
rem

edy
at

the
tank
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pit
w

as
w

holly
inadequate.

S
ee

R
eview

N
otes,

Julie
H

ollis,
dated

N
ovem

ber
20,

1992,

and
R

espondent’s
correspondence

to
C

lark
O

il
D

ecem
ber

3,
1992.

It
really

should
com

e
as

no
surprise

to
R

espondent
that

the
entire

site
—

even
the

area
under

the
concrete

rem
oved

by
P

etitioner
—

w
as

contam
inated

and
had

to
be

rem
oved

in
order

for
P

etitioner
to

perform
a

com
plete

and
proper

corrective
action.

W
hy

R
espondent

reim
bursed

the
previous

ow
ner

for
any

costs
under

th
ese

circum
stances

is
a

m
ystery.

S
uffice

to
say,

P
etitioner

perform
ed

a
com

plete
and

proper

corrective
action

at
the

S
ite

and
should

be
reim

bursed
for

those
costs.

It
m

ay
be

that

som
e

of
the

concrete
rem

oved
by

P
etitioner

is
in

the
sam

e
area

w
here

the
prior

ow
ner

had
rem

oved
concrete

in
1991.

It
m

ay
be

that
R

espondent
reim

bursed
the

prior
ow

ner

for
rem

oving
the

concrete
from

that
area.

P
etitioner

does
not

have
any

inform
ation

one

w
ay

or
the

other.
W

hat
P

etitioner
d
o
es

know
is

that
the

concrete
described

in

P
etitioner’s

R
eim

bursem
ent

P
ackage

dated
June

9,
2009

had
to

be
rem

oved
in

order
to

perform
a

com
plete

and
proper

corrective
action

b
ecau

se
he

soil
beneath

it
w

as

contam
inated.

T
hat

R
espondent

m
ay

have
foolishly

authorized
reim

bursem
ent

ten
years

earlier

to
a

prior
ow

ner
w

ho
did

not
perform

even
a

partial
corrective

action,
and

w
ho

left

residual
contam

ination
at

the
S

ite,
is

not
a

relevant
or

an
appropriate

consideration
to

deny
P

etitioner’s
req

u
est

for
reim

bursem
ent

for
the

costs
of

rem
oving

the
concrete.

T
he

point
is

obvious.
In

order
to

rem
ove

contam
inated

soil,
itw

as
n

ecessary
for

P
etitioner

to

rem
ove

the
concrete.

It
is

also
clear

that
R

espondent’s
purported

review
of

this
item

w
as

illusory,
and

R
espondent’s

denial
of

P
etitioner’s

claim
w

as
unlaw

ful,
arbitrary,

and

capricious.
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V
.

R
esp

o
n

d
en

t
F

ailed
to

M
ake

a
D

ecisio
n

on
P

etitio
n

er’s
R

eim
b
u
rsem

en
t

P
ack

ag
e

D
ated

Ju
n

e
9,

2009
W

ithin
120

D
ays,

an
d

P
etitio

n
er

is
E

n
titled

to
R

eim
b
u
rsem

en
t

in
th

e
A

m
o
u

n
t

of
$97,049.28

by
O

p
eratio

n
o
f

L
aw

.

From
the

A
dm

inistrative
R

ecord,
it

is
clear

that
P

etitioner’s
R

eim
bursem

ent

P
ackage

dated
Ju

n
e

9,
2009,

w
as

received
by

R
espondent

on
June

11,
2009.

R
espondent

m
ade

its
only

(and
final)

decision
on

D
ecem

ber
21,

2009—
m

ore
than

120

days
after

acknow
ledging

receipt
of

P
etitioner’s

R
eim

bursem
ent

P
ackage.

T
he

relevant

statute
provides:

“If
the

A
gency

fails
to

approve
the

paym
ent

application
w

ithin
120

days,
such

application
shall

be
deem

ed
approved

by
operation

of
law

and
the

A
gency

shall
proceed

to
reim

burse
the

ow
ner

or
operator

the
am

ount
requested

in
the

paym
ent

application.”
415

IL
C

S
5/57.8(a)(1).

T
herefore,

P
etitioner

is
entitled

to
reim

bursem
ent

from
the

U
nderground

S
torage

T
ank

Fund
in

the
am

ount
of

$97,049.28,
by

operation
of

law
.

V
I.

P
etitio

n
er

is
E

n
titled

to
an

A
w

ard
o

f
Its

A
tto

rn
ey

s’
F

ees
an

d
C

o
sts

In
cu

rred
in

P
u
rsu

in
g

T
his

A
p
p
eal,

P
rep

arin
g

P
etitio

n
er’s

M
otion

fo
r

S
u
m

m
ary

Ju
d

g
m

en
t,

an
d

R
esp

o
n
d
in

g
to

R
esp

o
n

d
en

t’s
M

otion
for

S
u
m

m
ary

Ju
d

g
m

en
t.

U
nder

the
circum

stances,
P

etitioner
is

entitled
to

recover
its

attorneys’
fees

and

costs
from

R
espondent.

S
ection

57.8(l)
of

the
Illinois

E
nvironm

ental
P

rotection
A

ct

provides
that

the
B

oard
“m

ay
authorize

paym
ent

of
legal

fees”
under

T
itle

X
V

I.
415

IL
C

S
5/57.8(l)

(2004).
S

ee
also

35
III.

A
dm

in.
C

ode
734.630(g).

T
o

the
extent

that
the

statute
provides

for
the

reim
bursem

ent
of

legal
fees,

the
statute

is
a

“fee-shifting”

statu
te.

S
ee

B
rundidge,

et
al.

v.
G

lendale
F

ed.
B

ank,
F

.S
.B

.
168

lll.2d
235,

245,
659

N
.E

.2d
909,

914
(1995).

T
he

B
oard

strictly
construes

the
statute,

and
the

am
ount

of

fees
to

be
aw

arded
lies

w
ithin

the
broad

discretionary
pow

ers
of

the
B

oard.
S

ee

17



G
lobalcom

,
Inc.

v.
Illinois

C
om

m
erce

C
om

m
’n.,

347
III.

A
pp.

3d
592,

618,
806

N
.E

.2d

1194,
1214

(1st
D

ist.
2004).

T
he

B
oard

h
as

ad
d
ressed

reim
b

u
rsem

en
t

for
legal

ex
p

en
ses

in
appealing

R
esp

o
n
d
en

t’s
d

ecisio
n

s
under

the
U

nderground
S

to
rag

e
T

ank
F

und.
In

Illinois
A

yers

O
il

C
o.

v.
Illinois

E
nvironm

ental
P

rotection
A

gency,
P

C
B

03-214
(A

ugust
5,

2004),
the

petitioner
ap

p
ealed

R
esp

o
n
d
en

t’s
rejection

of
that

petitioner’s
corrective

action
plan

and

budget.
T

he
B

oard
rev

ersed
R

esp
o
n
d
en

t
and

found
that

the
petitioner

w
as

entitled
to

an
aw

ard
if

all
of

its
legal

ex
p
en

ses.
Sim

ilarly,
in

S
w

ift-T
-F

ood
M

art
v.

Illinois

E
nvironm

ental
P

rotection
A

gency,
P

C
B

03-185
(A

ugust
19,

2004),
th

e
B

oard
aw

arded

th
e

petitioner
all

of
its

attorneys’
fees

after
th

e
B

oard
rev

ersed
th

e
A

gency’s
order

denying
reim

b
u
rsem

en
t

of
req

u
ested

co
sts

of
corrective

action.
S

ee
also

T
ed

H
arrison

O
il

C
o.,

v.
Illinois

E
nvironm

ental
P

rotection
A

gency,
P

C
B

99-127
(O

ctober
16,

2003)

(finding
that

petitioner
w

as
entitled

to
reim

b
u

rsem
en

t
of

all
its

attorneys’
fees).

M
oreover,

P
etitioner

n
eed

not
prevail

on
all

its
claim

s
to

be
entitled

to

reim
bursem

ent
of

its
legal

fees.
In

W
ebb

&
S

ons,
Inc.

v.
Illinois

E
nvironm

ental

P
rotection

A
gency,

P
C

B
07-24

(M
ay

3,
2007),

th
e

petitioner
ap

p
ealed

R
espondent’s

rejection
of

its
p

ro
p

o
sed

budget.
O

n
ap

p
eal,

th
e

B
oard

rev
ersed

in
part,

and
affirm

ed
in

part.
N

ev
erth

eless,
th

e
B

oard
found

that
S

ection
57.8(l)

of
th

e
statu

te
entitled

petitioner

an
aw

ard
of

attorneys’
fees.

In
the

p
resen

t
case,

P
etitioner

is
challenging

R
esp

o
n

d
en

t’s
purported

authority
to

d
eterm

in
e

P
etitioner’s

eligibility
to

access
th

e
U

nderground
S

to
rag

e
T

ank
F

und,
and

R
esp

o
n
d
en

t’s
denial

of
P

etitioner’s
R

eim
b

u
rsem

en
t

P
ack

ag
e.

P
etitioner

req
u
ests

leave

to
introduce

ev
id

en
ce

in
support

of
its

attorneys’
fees

and
co

sts.

18



V
II.

C
o
n
clu

sio
n
.

F
or

the
foregoing

reasons,
the

B
oard

should
reverse

R
espondent’s

final
decision,

aw
ard

P
etitioner

reim
bursem

ent
from

the
U

nderground
S

torage
T

ank
F

und
in

the

am
ount

of
$97,049.28,

and
order

R
espondent

to
reim

burse
P

etitioner
its

attorneys’
and

experts’
fees,

and
co

sts
associated

w
ith

this
appeal.

D
ated:

S
ep

tem
b

er
17,

2010
R

espectfully
subm

itted,

Z
E

R
V

O
S

T
H

R
E

E
,

IN
C

.,
P

etitioner

W
illiam

J.
A

naya
R

aym
ond

M
.

K
rauze

A
rnstein

&
L

ehr,
L

L
P

120
S

outh
R

iverside
P

laza,
S

uite
1200

C
hicago,

Illinois
60606-3910

T
elephone:

(312)
876-7100

9212853.1
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L
eaking

U
ST

Introduction
-

Illinois
E

PA
-

B
ureau

ofL
and

Page
1

o
f5

L
eaking

U
n
d
erg

ro
u
n
d

S
to

rag
e

T
an

k
s

(L
eaking

U
S

T
)

A
n

In
tro

d
u
c
tio

n
to

L
eak

in
g

U
n

d
e
rg

ro
u

n
d

S
to

ra
g

e
T

a
n
k
s

L
eaking

u
n
d
erg

ro
u
n
d

sto
rag

e
tan

k
s

(U
S

T
s)

are
a

sig
n
ifican

t
so

u
rce

of
en

v
iro

n
m

en
tal

co
n

tam
in

atio
n

an
d

m
ay

p
o
se

th
e

follow
ing

th
reats

to
h

u
m

an
h

ealth
an

d
safety

:

fire
an

d
ex

p
lo

sio
n

;

in
h
alatio

n
of

d
an

g
ero

u
s

v
ap

o
rs;

co
n

tam
in

atio
n

of
soil

an
d

g
ro

u
n
d
w

ater;

co
n

tam
in

atio
n

of
drinking

w
ater;

co
n
tam

in
atio

n
of

stream
s,

riv
ers,

an
d

lak
es.

U
n

d
erg

ro
u
n

d
sto

rag
e

tan
k

u
p

g
rad

e

T
h

ese
th

reats
are

m
inim

ized
w

hen
resp

o
n
sib

le
p
arties

resp
o
n

d
quickly

an
d

efficiently
after

a
tan

k
release.

S
tate

ag
en

cies
and

en
v

iro
n

m
en

tal
co

n
su

ltan
ts

are
read

y
to

assist
U

ST
o
w

n
ers

an
d

o
p

erato
rs

in
resp

o
n

d
in

g
to

leaking
U

ST
5.

A
g
e
n
c
ie

s
th

a
t

D
eal

w
ith

U
S

T
s

a
n
d

L
eak

in
g

U
S

T
s

T
he

Illinois
O

ffice
of

th
e

S
tate

F
ire

M
arshal

(O
S

F
M

)
reg

u
lates

th
e

daily
o

p
eratio

n
an

d
m

ain
ten

an
ce

of
U

ST
sy

stem
s.

If
a

release
o

ccu
rs,

tan
k

o
w

n
ers

or
o

p
erato

rs,
o
r

th
eir

d
esig

n
ated

rep
resen

tativ
es,

m
u
st

notify
th

e
Illinois

E
m

erg
en

cy
M

an
ag

em
en

t
A

gency
(IE

M
A

),
w

hich
th

en
notifies

th
e

Illinois
E

n
v
iro

n
m

en
tal

P
ro

tectio
n

A
gency

(Illinois
E

PA
).

T
he

Illinois
E

PA
’s

L
eaking

U
n
d

erg
ro

u
n
d

S
to

rag
e

T
ank

S
ectio

n
b

eg
in

s
o
v
ersig

h
t

of
rem

ed
ial

activ
ities

only
after

th
e

tan
k

release
h

as
b
een

rep
o

rted
to

th
e

IE
M

A
.

T
h
e

O
S

F
M

is
a
u

th
o

riz
e
d

to
:

C
ertify

tan
k

in
stallatio

n
and

rem
oval

co
n

tracto
rs.

‘
M

onitor
co

m
p
lian

ce
reg

ard
in

g
leak

p
rev

en
tio

n
an

d
d
etectio

n
req

u
irem

en
ts.

Issu
e

p
erm

its
for

tan
k

in
stallatio

n
s,

rep
airs,

u
p
g
rad

es,
clo

su
res,

an
d

rem
o

v
als.

‘
A

d
m

in
ister

financial
resp

o
n
sib

ility
req

u
irem

en
ts.

D
eterm

in
e

w
h
eth

er
tan

k
o

w
n

ers
and

o
p
erato

rs
m

eet
eligibility

req
u

irem
en

ts
an

d
,

if
so,

th
e

ap
p

ro
p

riate
d

ed
u

ctib
le

am
o

u
n

t
for

p
ay

m
en

t
from

th
e

U
ST

F
und.

-
O

rd
er

tan
k

o
w

n
ers

o
r

o
p

erato
rs

to
rem

o
v

e
th

e
U

ST
s

an
d

p
erfo

rm
initial

ab
atem

en
t

m
easu

res
w

hen
U

ST
releases

th
reaten

h
u

m
an

h
ealth

o
r

th
e

en
v
iro

n
m

en
t.

T
h
e

Illin
o
is

E
P

A
is

a
u
th

o
riz

e
d

to
:

R
eview

and
ev

alu
ate

tech
n

ical
plans

an
d

rep
o

rts
to

d
eterm

in
e

if
tan

k
o
w

n
ers

o
r

o
p
erato

rs
are

com
plying

w
ith

en
v
iro

n
m

en
tal

law
s

an
d

reg
u
latio

n
s

g
o
v

ern
in

g
leaking

U
ST

site
in

v
estig

atio
n
s

•

1
1
in

o
s

E
m

irotim
ental

rPrpte4iO
n

A
gency

P
a
t

Q
u
in

n
,

G
o

v
ern

o
r

http
://w

w
w

.epa. state.il.us/land/lust/introduction.htm
l
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B
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ofL
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2
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5

an
d

clean
u

p
s.

R
equire

tan
k

o
w

n
ers

o
r

o
p
erato

rs
to

p
erfo

rm
co

rrectiv
e

actio
n

w
h
en

U
ST

releases
th

reaten
h

u
m

an
h

ealth
o
r

th
e

en
v
iro

n
m

en
t.

R
eview

and
ev

alu
ate

tan
k

o
w

n
ers

and
o
p
erato

rs
b

u
d
g
ets

and
claim

s
for

p
ay

m
en

t
from

th
e

U
ST

F
und.

‘
Issu

e
N

o
F

u
rth

er
R

em
ed

iatio
n

(N
FR

)
L

etters
to

tan
k

o
w

n
ers

or
o

p
erato

rs
once

th
e

L
eaking

U
ST

P
ro

g
ram

req
u

irem
en

ts
an

d
clean

u
p

o
b
jectiv

es
h

av
e

b
een

m
et.

A
ct

Im
m

e
d

ia
te

ly
if

Y
o
u

S
u

sp
e
c
t

a
T

a
n
k

R
e
le

a
se

If
a

release
h

as
n
o
t

b
een

co
n
firm

ed
b
u
t

you
b
eliev

e
free

p
ro

d
u

ct
(p

etro
leu

m
n
o
t

d
isso

lv
ed

in
w

ater)
o
r

p
ro

d
u
ct

v
ap

o
rs

p
o
se

a
serio

u
s

th
reat,

tak
e

th
e

follow
ing

step
s

as
ap

p
ro

p
riate:

E
xtinguish

all
sm

o
k
in

g
m

aterials
o
r

open
flam

es
th

at
could

ignite
ex

p
lo

siv
e

v
ap

o
rs.

C
all

th
e

local
fire

d
ep

artm
en

t.

T
ake

care
n
o
t

to
activ

ate
electrical

sw
itch

es
o
r

eq
u

ip
m

en
t

th
at

could
cau

se
sp

ark
s

an
d

ignite
ex

p
lo

siv
e

v
ap

o
rs

•
E

v
acu

ate
th

e
area.

D
ru

m
s

o
f

g
aso

lin
e-co

n
tam

in
ated

w
ater

Follow
th

e
en

v
iro

n
m

en
tal

reg
u

latio
n

s,
as

req
u

ired
of

tan
k

o
w

n
ers

o
r

o
p
erato

rs
or

th
eir

d
esig

n
ated

rep
resen

tativ
es,

including:

•
C

all
IE

M
A

im
m

ed
iately

w
h
en

ev
er

a
release

cau
ses

a
sh

een
on

n
earb

y
su

rface
w

aters,
or

‘
C

all
IEM

A
w

ithin
24

h
o

u
rs

of
an

y
o

th
er

release,
an

d

•
S

to
p

th
e

leak
and

co
n
tain

th
e

spill.

T
he

IE
M

A
m

ain
tain

s
a

2
4

-h
o

u
r

h
o
tlin

e.
In

Illinois,
call

8
0

0
-7

8
2

-7
8
6

0
.

O
ut

of
state,

call
2

1
7
-7

8
2

-
7
8
6
0
.

E
n
v
iro

n
m

e
n
ta

l
C

o
n
su

lta
n
ts

O
ffer

T
e
c
h

n
ic

a
l

E
x

p
e
rtise

E
n
v
iro

n
m

en
tal

co
n

su
ltan

ts,
including

rem
o
v
al

co
n

tracto
rs

an
d

p
ro

fessio
n
al

en
g

in
eers

an
d

p
ro

fessio
n

al
g

eo
lo

g
ists,

offer
m

an
y

serv
ices

to
help

you
h

an
d

le
y
o
u
r

U
ST

release
in

a
tim

ely
and

efficient
m

an
n

er.
Y

ou
w

ill
find

co
n

su
ltan

ts
listed

in
th

e
Y

ellow
P

ag
es

of
y

o
u
r

local
p
h
o

n
e

book.
T

he
Illinois

EPA
d
o
es

n
o
t

en
d
o
rse

o
r

reco
m

m
en

d
co

n
su

ltan
ts.

B
efore

signing
a

co
n
tract,

m
ak

e
su

re
th

e
co

n
su

ltan
t

can
p
erfo

rm
th

e
follow

ing
activ

ities:

‘
D

eterm
in

e
th

e
ap

p
ro

p
riate

reg
u

latio
n

s
to

w
hich

a
p
articu

lar
in

cid
en

t
is

su
b
ject,

and
co

n
d

u
ct

rem
ed

iatio
n

an
d
/o

r
p

u
rsu

e
clo

su
re

acco
rd

in
g
ly

.

•
C

o
n
d
u
ct

a
site

in
v

estig
atio

n
or

classificatio
n

to
d

eterm
in

e
if

rem
ed

ial
actio

n
s

are
req

u
ired

.

•
Follow

p
ro

p
er

sam
p
le

collection
p
ro

to
co

ls
to

assu
re

valid
an

d
reliab

le
resu

lts.
(D

ev
iatio

n
s

m
ay

resu
lt

in
ad

d
itio

n
al

sam
p
lin

g
an

d
ex

p
en

se.)

A
ssu

re
th

at
lab

o
rato

ry
sam

p
les

are
an

aly
zed

acco
rd

in
g

to
p
ro

p
er

m
eth

o
d
s

and
p

ro
ced

u
res

by
an

accred
ited

lab
o
rato

ry
to

avoid
costly

retestin
g

.

http
://w

w
w

.epa.state.ii .us/land/lust/introduction.htm
l
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In
terp

ret
lab

o
rato

ry
resu

lts
an

d
o
rg

an
ize

th
is

d
ata

into
rep

o
rts

for
review

by
th

e
Illinois

E
P

A
s

L
eaking

U
ST

S
ectio

n
.

‘
P

rovide
eq

u
ip

m
en

t
an

d
p

erso
n

n
el

to
co

n
d
u
ct

th
e

req
u

ired
rem

ed
ial

activ
ities

or
hire

su
b

co
n

tracto
rs

to
p
erfo

rm
such

w
ork.

A
rran

g
e

for
safe

an
d

p
ro

p
er

handling
of

co
n
tam

in
ated

soil
and

g
ro

u
n

d
w

ater.

•
E

v
alu

ate
co

st
an

d
liability

facto
rs

resu
ltin

g
from

interim
m

easu
res,

as
w

ell
as

from
final

d
isp

o
sal

o
r

treatm
en

t
o

p
tio

n
s,

for
co

n
tam

in
ated

soil
an

d
g
ro

u
n
d
w

ater.

•
O

btain
all

n
ecessary

m
an

ifests
an

d
p
erm

its
b

efo
re

m
oving

o
r

d
isp

o
sin

g
of

co
n
tam

in
ated

m
aterials.

•
P

rep
are

rep
o

rts
an

d
provide

certificatio
n

s
by

L
icensed

P
rofessional

E
n

g
in

eers
o
r

L
icensed

P
ro

fessio
n
al

G
eo

lo
g
ists

as
req

u
ired

by
en

v
iro

n
m

en
tal

law
s

an
d

reg
u

latio
n
s.

•
P

rep
are

b
u

d
g

ets
an

d
su

b
m

it
claim

s
for

p
ay

m
en

t
from

th
e

U
ST

F
und.

A
n

Illinois
L

icensed
P

ro
fessio

n
al

E
n
g
in

eer
or

L
icensed

P
ro

fessio
n
al

G
eologist

m
u

st
certify

th
at

all
reg

u
lato

ry
req

u
irem

en
ts

h
av

e
b
een

m
et

b
efo

re
an

y
b
u
d
g
ets

o
r

claim
s

can
be

rev
iew

ed
.

T
he

Illinois
EPA

w
ill

not
au

th
o
rize

p
ay

m
en

t
of

ineligible
o
r

u
n

reaso
n

ab
le

co
sts,

co
sts

from
w
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