
B
E

FO
R

E
T

H
E

IL
L

IN
O

IS
PO

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

P
R

O
F

E
S

S
IO

N
A

L
SW

IN
E

M
A

N
A

G
E

M
E

N
T

,
L

L
C

;
H

IL
L

T
O

P
V

IE
W

,
L

L
C

;
W

IL
D

C
A

T
FA

R
M

S,)
L

L
C

;
H

IG
H

-P
O

W
E

R
PO

R
K

,
L

L
C

;
E

A
G

L
E

PO
IN

T
,

L
L

C
;

L
O

N
E

H
O

L
L

O
W

,
L

L
C

;
T

IIvIB
E

R
L

IN
E

,
L

L
C

;
P

R
A

IR
IE

ST
A

T
E

G
IL

T
S,

L
T

D
;

N
O

R
T

H
F

O
R

K
PO

R
K

,
L

L
C

;
L

IT
T

L
E

T
IM

B
E

R
,

L
L

C
;

and
T

W
IN

V
A

L
L

E
Y

PU
M

PIN
G

,
IN

C
.,

R
espondents.

P
C

B
N

o.2010-084
R

E
C

E
IV

E
D

)
(E

nforcem
ent)

C
L

E
R

X
’S

O
P

,
)

N
O

T
IC

E
O

F
F

IL
IN

G

T
o:

John
T.

T
herriault,

C
lerk

Illinois
P

ollution
C

ontrol
B

oard
100

W
est

R
andolph

Street
State

ofIllinois
B

uilding,
Suite

11-500
C

hicago,
IL

60601

Jane
M

cB
ride

O
ffice

ofthe
A

ttorney
G

eneral
500

S.
Second

Street
Springfield,

IL
62706

C
laire

M
anning

B
row

n,
H

ay
&

Stephens,
L

L
P

205
5.

Fifth
Street,

Suite
700

P.O
.

B
ox

2459
Springfield,

IL
62705-2459

C
arol

W
ebb

H
earing

O
fficer

Illinois
P

ollution
C

ontrol
B

oard
1021

N
orth

G
rand

A
venue

E
ast

P.O
.

B
ox

19274
Springfield,

Illinois
62794-9274

E
dw

ard
W

.
D

w
yer

Jennifer
M

.
M

artin
H

odge
D

w
yer

&
D

river
3150

R
oland

A
venue

P.O
.

B
ox

5776
Springfield,

IL
62705-5

776

PL
E

A
SE

T
A

K
E

N
O

T
IC

E
that

I
have

today
filed

w
ith

the
O

ffice
ofthe

C
lerk

of
the

Illinois
P

ollution
C

ontrol
B

oard,
pursuant

to
B

oard
P

rocedural
R

ule
10

1.302
(d),

a
M

otion
to

D
ism

iss
and/or

Strike,
a

copy
of w

hich
is

herew
ith

served
upon

the
hearing

officer
and

upon
the

attorneys
of record

in
this

cause.

T
he

undersigned
hereby

certifies
that

a
true

and
correct

copy
ofthis

N
otice

ofFiling,
together

w
ith

a
copy

ofthe
docum

ent
described

above,
w

ere
today

served
upon

the
hearing

officer
and

counsel
of record

of
all

parties
to

this
cause

by
enclosing

sam
e

in
envelopes

addressed
to

such
attorneys

and
to

said
hearing

officer
w

ith
postage

fully
prepaid,

and
by

depositing
said

PE
O

PL
E

O
F

T
H

E
ST

A
T

E
O

F
IL

L
IN

O
IS,

)
Petitioner,

)
vs.

))))))

SEP
10

2010
STA

TE
O

F
ILLIN

O
IS

Pollution
C

O
fltijj8o

arJ

)



envelopes
in

a
U

.S.
P

ost
O

ffice
M

ailbox
in

Springfield,
Illinois

on
the

7
t1

day
of

Septem
ber,

2010.

R
espectfully

subm
itted,

P
R

O
F

E
S

S
IO

N
A

L
SW

IN
E

M
A

N
A

G
E

M
E

N
T

,
L

L
C

,
O

ne
ofthe

R
espondents

B
Y

:
M

O
H

A
N

,
A

L
E

W
E

L
T

,
PR

IL
L

A
M

A
N

&
A

D
A

M
I

B
Y

:

_
_
_
_
_
_

_
_
_
_
_

_

Joel
A

.
B

enoit
Fred

C
.

P
rillam

an
Joel

A
.

B
enoit

M
O

H
A

N
,

A
L

E
W

E
L

T
,

P
P

JL
L

A
M

A
N

&
A

D
A

M
I

1
N

orth
O

ld
C

apitol
Plaza,

Suite
325

Springfield,
IL

6270
1-1323

T
elephone:

217/528-2517
Facsim

ile:
217/528-2553

2



B
E

FO
R

E
T

H
E

IL
L

IN
O

IS
PO

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

PE
O

PL
E

O
F

T
H

E
ST

A
T

E
O

F
IL

L
IN

O
IS,

)
Petitioner,

)
vs.

)
PC

B
N

o.
2010-084

)
(E

nforcem
ent)

P
R

O
F

E
S

S
IO

N
A

L
SW

IN
E

M
A

N
A

G
E

M
E

N
T

,
)

?
l
V

E
D

L
L

C
;

H
IL

L
T

O
P

V
IE

W
,

L
L

C
;

W
IL

D
C

A
T

FA
R

M
S,)

O
FFIC

E

L
L

C
;

H
IG

H
-P

O
W

E
R

PO
R

K
,

L
L

C
;

E
A

G
L

E
)

SEP
102010

PO
IN

T
,

L
L

C
;

L
O

N
E

H
O

L
L

O
W

L
L

C
;

)
STA

T
IM

B
E

R
L

IN
E

,
L

L
C

;
PR

A
IR

IE
ST

A
T

E
G

IL
T

S,
)

L
T

D
;

N
O

R
T

H
F

O
R

K
PO

R
K

,
L

L
C

;
L

IT
T

L
E

)
T

IM
B

E
R

,
L

L
C

;
and

T
W

iN
V

A
L

L
E

Y
PU

M
PIN

G
,

)
IN

C
.,

)
R

espondents.
)

M
O

T
IO

N
T

O
D

IS
M

IS
S

A
N

D
/O

R
S

T
R

IK
E

N
O

W
C

O
M

E
S

R
espondent

P
rofessional

S
w

ine
M

anagm
ent,

L
L

C
,

(PSM
)

by
and

through

its
attorneys,

M
ohan,

A
lew

elt,
P

rillam
an

&
A

dam
i,

and
for

its
M

otion
to

D
ism

iss
and/or

Strike,

states
as

follow
s:

I.
B

ackground.

T
he

First
A

m
ended

C
om

plaint
consists

of
nine

counts,
It

contains
allegations

concerning

nine
separate

hog
farm

s.
E

ach
count

is
directed

against
tw

o
R

espondents:
the

ow
ner

of
a

particular
hog

farm
and

R
espondent

PSM
as

the
m

anager
ofthat

particular
fanm

E
ach

count

alleges
that

farm
operations

violated
law

s
designed

to
protect

against
w

ater
pollution.

IL
M

an
d
ato

ry
pleading

requirem
ents.

Section
103.204(c)

ofthe
B

oard’s
regulations

states
that

a
com

plaint
m

ust
contain:

1)
A

reference
to

the
provision

of
the

A
ct

and
regulations

that
the

respondents
are

alleged
to

be
violating;

2)
T

he
dates,

location,
events,

nature,
extent,

duration,
and

strength
of

discharges
or

em
issions

and
consequences

alleged
to

constitute
violations

ofthe
A

ct
and

regulations.
T

he
com

plaint
m

ust
advise

respondents
ofthe

extent
and

nature
of

the
alleged

violations
to

reasonably
allow

preparation
of

a
defense;

and



3)
A

concise
statem

ent
of the

reliefthat
the

com
plainant

seeks.

35
Iii.

A
dm

in.
C

ode
103.204(c).

III.
A

ll
S

ection
12(f)

charges
based

on
allegations

th
at

R
espondent

P
S

M
did

not
have

an
N

P
D

E
S

p
erm

it
at

the
tim

e
of

discharges
m

ust
be

dism
issed.

In
each

count,
C

om
plainant

alleges
that

R
espondent

PSM
violated

415
IL

C
S

5/12(f)

because
it

did
not

have
an

N
PD

E
S

perm
it

atthe
tim

e
livestock

w
aste

at
a

particular
farm

contam
inated

or
threatened

to
contam

inate
the

w
aters

ofthe
State.

For
exam

ple,
C

ount
I

alleges
that:

(a)
an

unspecified
am

ount
oftunoff

containing
livestock

w
aste

from
a

land

application
field

w
as

observed
in

a
road

ditch
that,

in
the

event
ofprecipitation,

had
the

potential
to

discharge
from

the
ditch

into
the

w
aters

ofthe
State.

(C
ount

I,

para.
16);

(b)
the

farm
did

not
have

a
N

PD
E

S
perm

it
for

point
source

discharges.
(C

ount
I,

para.
17);

and

(c)
this

threatened
w

ater
pollution

in
violation

of 415
IL

C
S

5/12(f).
(C

ount
I, para.

25).

In
part,

Section
12(f)

provides:

N
o

person
shall:

C
ause,

threaten
or

allow
the

discharge
of

any
contam

inant
into

the
w

aters
of

the
State,

as
defined

herein,
including

but not
lim

ited
to,

w
aters

to
any

sew
age

w
orks,

or
into

any
w

ell
or

from
any

point
source

w
ithin

the
State,

w
ithout

an
N

PD
E

S
perm

it
for

point
source

discharges
issued

by
the

A
gency

under
Section

39(b)
of

this
A

ct,
or

in
violation

of
any

term
or

condition
im

posed
by

such
perm

it,
or

in
violation

of
any

N
PD

E
S

perm
it

filing
requirem

ent
established

under
Section

39(b),
or

in
violation

of
any

regulations
adopted

by
the

B
oard

or
of

any
order

adopted
by

the
B

oard
w

ith
respect

to
the

N
PD

E
S

program
.

N
o

perm
it

shall
be

required
under

this
subsection

and
under

Section
3 9(b)

ofthis

4



A
ct

for
any

discharge
for

w
hich

a
perm

it
is

not
required

under
the

Federal
W

ater
P

ollution
C

ontrol
A

ct,
as

now
or

hereafter
am

ended,
and

regulations
pursuant

thereto.

415
IL

C
S

5/12(f)(em
phasis

added).

T
o

prevail
on

a
Section

12(f)
charge,

then,
the

C
om

plainant
m

ust
plead

and
prove

that
a

N
P

D
E

S
perm

it
for

the
point

source
discharge

com
plained

of
w

as
required

to
have

been
applied

for
or

obtained
prior

to
the

occurrence
ofthe

discharge
com

plained
of.

415
IL

C
S

5/12(f).
T

his
is

because
the

C
lean

W
ater

A
ct

regulates
and

controls
only

actual
discharges

from
point

sources—
notpotential

discharges
or

point
sources

them
selves.

W
aterkeeperA

lliance,
Inc.

v.

U
SE

PA
,

399
F.3d

486,
505

(
2

C
ir.

2005).
“[U

]nless
there

is
a

‘discharge
of

any
pollutant,’

there
is

no
violation

ofthe
[C

lean
W

ater]
A

ct,
and

point
sources

are,
accordingly,

neither

statutorily
obligated

to
com

ply
w

ith
E

PA
regulations

for
point

source
discharges,

nor
are

they

statutorily
obligated

to
seek

or
obtain

an
N

PD
E

S
perm

it.”
Id.

at
504.

T
he

C
lean

W
ater

A
ct

does

not
require

potential
dischargers

to
apply

for
N

PD
E

S
perm

its.
Id.

at
506,

n.
22.

R
espondent

PSM
recognizes

thatpersons
not

required
to

obtain
N

PD
E

S
have

been
held

liable
by

the
B

oard
under

Section
12(f)

for
discharging

w
ithout

an
N

PD
E

S
perm

it.
R

espondent

PSM
is

unaw
are,

though,
ifthe

issue
presented

here
has

previously
been

raised
w

ith
the

B
oard.

R
espondent

PSM
requests

that
the

B
oard

consider
the

fundam
ental

unfairness
of holding

persons

liable
under

Section
12(f)

for
not

having
a

perm
it

they
w

ere
not

required
to

obtain
in

the
first

place.

A
ccordingly,

as
to

the
alleged

Section
12(f)

violations,
as

it
is

not
alleged

that
the

farm
s

or
R

espondent
PSM

w
ere

required
to

obtain
an

N
PD

E
S

perm
it

prior
to

the
alleged

discharges,

the
Section

12(f)
charges

in
each

ofthe
nine

counts
m

ust
be

dism
issed.

5



IV
.

C
o
u
n
t

I’s
charges

concerning
construction

activities
m

ust
be

dism
issed

and/or
stricken.

A
ccording

to
C

ount
I,

on
June

16,
2006,

an
TEPA

inspector
observed

that
earth

had
been

disturbed
to

prepare
for

the
construction

of
a

sw
ine

confinem
entbuilding

at
R

espondentH
illtop’s

farm
.

N
o

erosion
controls

w
ere

present,
but

no
erosion

w
as

observed.
N

o
N

P
D

E
S

storm
w

ater

perm
it

for
construction

activities
had

previously
been

obtained.
T

he
JE

P
A

inspector
observed

an

eroded
channel

near
a

stockpile
o

f
concrete

m
aterials,

w
hich

drained
about

400
feet

into
S

ugar

C
reek.

It
is

not
alleged

w
hat,

if
anything,

the
inspector

observed
in

the
channel.

T
he

R
espondents

halted
all

excavation,
and

obtained
an

N
P

D
E

S
perm

it.
T

he
IE

P
A

rejected
a

proposed
com

pliance
com

m
itm

ent
agreem

ent
because

o
f

unspecified
concerns

over
the

nature
and

seriousness
o

f
the

alleged
violations.

O
n

N
ovem

ber
15,

2006,
an

IE
P

A
inspector

inspected
the

site,
observed

m
inim

al
earthw

ork
underw

ay,
observed

that
silt

fencing
had

been

installed
to

m
inim

ize
storm

w
ater

erosion,
and

suggested
additional

silt
fencing

in
tw

o
area

and

the
resetting

o
f

other
silt

fencing.

C
ount

I
alleges

violations
o

f
S

ections
12(a)

and
12(f)

o
f

the
A

ct
and

35
Ill.

A
dm

.
C

ode

309.102(a).

T
he

allegation
in

P
aragraph

24
o

f
C

ount
I

that
R

espondents
did

not
“otherw

ise
com

ply[]

w
ith

construction
storm

w
ater

requirem
ents”

should
be

stricken
as

it
fails

to
reference

w
hich

provisions
o

f
the

A
ct

or
regulations

ae
alleged

to
have

been
violated.

F
urther,

C
ount

I
fails

to
set

forth
the

dates,
location,

events,
nature,

extent,
duration,

and
strength

o
f

discharges
or

em
issions

and
consequences

alleged
to

constitute
violations

of
the

A
ct

and
regulations

as
a

result
of

the

unspecified
noncom

pliance.
F

urther,
the

significance
o

f
the

channel
noted

in
P

aragraph
8

is
not

6



apparent.T
he

alleged
Section

12(f)
violation

should
be

dism
issed

because
the

basis
for

the

violation
is

engaging
in

construction
activities

w
ithout

a
construction

storm
w

ater
N

P
D

E
S

perm
it.

(C
ount

I,para.
24).

Section
12(f),

how
ever,

is
concerned

w
ith

discharges
from

a
n

y
p
o
in

t

source
w

ithin
the

State
w

ithout
an

N
PD

E
S

perm
it

for
p
o
in

t
s
o
u

r
c
e

discharges.
415

IL
C

S
5/12(f).

C
onstruction

activity
w

hich
results

in
runofffrom

facilities
is

a
n
o
n
p
o
in

t
source

of pollutants.

333
U

.S.C
.

131
4(f)(C

);
s
e
e

http
://w

ater.epa.gov/polw
aste/nps/w

hatis.cfm
(“N

onpoint
source”

m
eans

any
source

of w
ater

pollution
that

does
not

m
eet

the
legal

definition
of

“point
source”

in

S
ection

502(14)
ofthe

C
lean

W
ater

A
ct,

33
U

.S.C
.

13
62(14),

such
as

sedim
ent

from
im

properly

m
anaged

construction
sites.).

T
he

alleged
35111.

A
dm

.
C

ode
309.102(a)

violation
should

sim
ilarly

be
dism

issed,
as

this

regulation
is

concerned
w

ith
discharges

from
point

sources,
and

sedim
ent

from
construction

sites

is
a

nonpoint
source.

D
ism

issal
is

further
w

arranted
because

C
ount

I
contains

no
allegation

that

any
contam

inant
or

pollutantw
as

discharged
into

the
w

aters
ofthe

State
or

into
a

w
ell.

35111.

A
dm

.
C

ode
309.102(a).

V
.

C
ount

I’s
charges

concerning
livestock

w
aste

runoff
should

be
dism

issed
and

other
specified

allegations
stricken.

A
ccording

to
C

ount
I,

on
M

ay
28,

2009,
an

IE
PA

inspector
observed

an
unspecified

am
ount

ofrunoffcontaining
livestock

w
aste

from
a

land
application

field
in

a
road

ditch
that,

in

the
event

of precipitation,
had

the
potential

to
discharge

from
the

ditch
into

the
w

aters
of

the

State.
T

he
farm

did
not

have
an

N
PD

E
S

perm
it

for
point

source
discharges.

T
hese

activities

allegedly
threatened

w
ater

pollution
in

violation
of

Sections
12(a),

12(d),
12(f),

and
35

Iii.
M

m
.

7



C
ode

309.102(a).

Initially,
R

espondent
PSM

requests
that

the
follow

ing
sentence

in
Paragraph

16
of

C
o

L
int

Ibe
stricken:

“If
unabated,

the
continued

release
of

livestock
w

aste
during

land
application

operations
to

the
road

ditch
could

lead
to

a
discharge

of
livestock

w
aste

to
w

aters
of the

State.”

A
s

no
facts

are
plead

w
hich

suggest
that

the
alleged

release
w

as
unabated

or
continued

during

land
application

operations,
the

sentence
contains

no
relevant

factual
allegations

that
can

support

C
ount

I’s
charges.

A
ll

charges
related

to
the

alleged
runoff

should
be

dism
issed

as
they

fail
to

contain
the

factual
allegations

required
by

35
Iii.

A
dm

in.
C

ode
103.204(c).

T
he

Section
12(f)

violation
should

be
dism

issed
because

C
ount

I
does

not
allege

that
a

particular
point

source
discharged

the
ru

n
o

ffinto
the

ditch.
C

f
C

ount
II,Para.

23
(“T

he

discharge
from

the
cleanout

atthe
W

ildcat
facility

is
a

point
source

discharge.”).
C

ount
I

contains
no

allegation
that

the
livestock

w
aste

had
been

im
properly

land
applied,

e..g.,
at

an

im
proper

rate.
T

hus,
the

runoff
from

the
field

w
as

“agricultural
storm

w
ater”

and,
thus,

not
a

“point
source.”

33
U

S
C

1362(14);
40

C
FR

Parts
9,

122,
and

412,
p.

70420
(N

ov.
20,

2008).

A
bsent

a
point

source
discharge,

there
can

be
no

violation
of

Section
12(f).

T
he

35
Ill.

A
dm

.
C

ode
309.102(a)

violation
should

be
dism

issed
because

there
is

n
o

allegation
of

a
discharge

from
a

point
source,

nor
is

there
any

allegation
of

a
discharge

into
the

w
aters

ofthe
State

or
into

a
w

ell.

V
I.

C
ount

II’s
allegations

concerning
the

failure
to

apply
for

an
N

P
D

E
S

perm
it

m
ust

be
stricken.

C
ount

II
concerns

the
alleged

release
of

livestock
w

aste
from

a
cleanout

pipe
dam

aged
by

8



a
law

n
m

ow
er.

T
he

allegation
in

P
aragraph

23
of

C
ount

II
that

no
N

PD
E

S
perm

ithad
been

applied
for

should
be

stricken,
as

no
facts

plead
show

that
R

espondent
P

S
M

w
as

required
to

apply
for

an

N
PD

E
.S

perm
itprior

to
the

alleged
release..

V
II.

C
ount

III’s
allegation

concerning
the

failure
to

apply
for

an
N

P
D

E
S

p
erm

it
m

ust
be

stricken.

C
ount

III
concerns

the
alleged

release
oflivestock

w
aste

from
an

underground
transfer

pipeline.T
he

allegation
in

P
aragraph

21
of,C

ountifi
that

no
N

PD
E

S
perm

it
had

been
applied

for

should
be

stricken,
as

no
facts

plead
show

thatR
espondent

P
S

M
w

as
required

to
apply

for
an

N
PD

E
S

perm
it.

V
III.

C
ount

IV
’s

charge
concerning

the
septic

system
m

ust
be

dism
issed

and
its

allegation
concerning

failure
to

apply
for

an
N

P
D

E
S

p
erm

it
m

ust
be

stricken.

A
ccording

to
C

ount
TV

’s
allegations,

on
M

ay
10,

2007,
an

IE
P

A
inspector

observed
a

discharge
from

a
building’s

perim
eter

tile,
w

hich
drained

onto
the

land
in

a
m

anner
in

w
hich

the

discharged
then

drained
into

a
strip

m
ine

lake;
sam

ple
results

ofthe
discharge

show
ed

it w
as

contam
inated.

D
uring

the
sam

e
inspection,

the
IE

PA
inspector

observed
the

farm
’s

septic
tank

system
discharging

into
a

lake;
sam

ples
ofthis

discharge
revealed

contam
ination.

IfParagraph
20

alleges
that

the
septic

system
discharge

to
the

strip
m

ine
lake

violates

Section
12(f)

because
of

the
absence

of
an

N
PD

E
S

perm
it,

that
charge

should
be

dism
issed

because
septic

system
discharges

are
governed

by
the

Illinois
D

epartm
ent

ofPublic
H

ealth

regulations.
77

Iii.
A

dm
.

C
ode

905.205.
T

he
LD

PH
regulations

allow
the

discharge
to

lakes
or

ponds
from

specified
aerobic

system
s.

77111
A

dm
.

C
ode

905.110(a)(1).
C

ount
IV

’s
allegations

9



are
insufficient

to
support

a
charge

that
the

discharge
is

prohibited
under

P
H

regulations
and,

even
if

it
w

ere,
the

B
oard

is
w

ithoutjurisdiction
to

adjudicate
alleged

violations
ofID

PH

regulations..

T
he

allegation
in

P
aragraph

19
of

C
ount

IV
that

R
espondents

had
not

applied
for

a

N
PD

E
S

perm
it

should
be

stricken,
as

no
factual

allegations
support

the
suggestion

that

R
espondents

w
ere

required
to

apply
for

an
N

PD
E

S
perm

it
prior

to
the

events
alleged.

IX
.

C
ount

V
m

ust
be

dism
issed

and
its

allegation
concerning

failure
to

apply
for

an
N

P
D

E
S

p
erm

it
m

ust
be

stricken.

A
ccording

to
C

ount
V

,
on

Septem
ber

13,
2007,

m
anure

w
as

accidentally
released

and

flow
ed

to
a

w
aterw

ay
to

the
east

of
a

sw
ine

confinem
ent

building,
w

here
farm

em
ployees

stopped

the
flow

.
O

n
S

eptem
ber

25,
2007,

an
IE

PA
inspector

took
sam

ples
from

the
area

w
here

the

discharge
occurred

and
found

contam
ination.

T
he

LEPA
inspector

also
took

sam
ples

from

building
perim

eter
tile

discharge;
the

results
indicated

contam
ination.

T
he

discharge
from

these

tiles
w

as
a

low
flow

of
clear

liquid
or

unspecified.
O

n
Septem

ber
27,

2007,
itw

as
noted

that
the

com
post

structure
w

as
not

covered,
and

leachate
m

aterial
from

the
com

post
m

aterial
w

as
on

the

north
side

ofthe
structure.

C
ount

V
alleges

that
the

R
espondents

have
caused

or
allow

ed
the

discharge
of

contam
inants

to
w

aters
ofthe

State,
but

does
not

include
any

factual
allegations

supporting
this

assertion.
T

he
accidental

release
w

as
stopped,

and
there

is
no

allegation
that

the
w

orkers
did

not

follow
the

IE
PA

inspector’s
instruction

to
clean

up
the

release.
C

ount
V

suggests
the

flow
from

the
tiles

w
as

low
.

C
ount

V
does

not
contain

factual
allegations

concerning
the

com
post

leachate

to
suggest

that
it

could
possibly

affect
the

w
aters

ofthe
State.

W
herefore,

the
allegation

that
the

10



R
espondents

caused
or

allow
ed

the
discharge

ofcontam
inants

to
w

aters
of

the
State

should
be

stricken.A
ll

charges
in

C
ount

V
should

be
dism

issed
because

C
ount

V
does

not
contain

the

allegations
required

by
35

Iii.
A

dm
in.

C
ode

103.204(c).
T

he
com

plaint
m

ust
advise

R
espondents

of
the

extent
and

nature
of

the
alleged

violations
to

reasonably
allow

preparation
of

a
defense.

Id.
For

exam
ple,

the
C

om
plainant

needs
to

provide
factual

allegations
w

hich
support

the
bare

allegations
of

harm
set

forth
in

Paragraph
17.

T
he

allegation
that

R
espondents

had
not

applied
for

a
N

PD
E

S
perm

it
should

be
stricken,

as
no

factual
allegations

support
the

suggestion
that

R
espondents

w
ere

required
to

apply
for

an

N
PD

E
S

perm
itprior

to
the

events
alleged.

Finally,
because

there
are

no
factual

allegations
supporting

the
conclusion

that
there

w
as

a

discharge
into

the
w

aters
ofthe

State,
the

Section
12(f)

and
35

Ill
A

dm
.

C
ode

309.102(a)
charges

should
be

dism
issed.

X
.

S
pecified

allegations
of

C
ount

V
I

m
ust

be
stricken.

A
ccording

to
C

ount
V

I,
an

JE
PA

inspector
visited

the
T

im
berline

facility
on

Septem
ber

11,
2008,

and
observed

leachate
flow

ing
from

the
facility’s

m
ortality

com
posting

structure,
to

a

dry
dam

,
and

then
onto

an
unnam

ed
tributary

ofthe
W

est
B

ranch
of

Sugar
C

reek.

R
espondent

P
S

M
requests

thatParagraph
15

of
C

ount
V

I,
prim

arily
concerning

a
fire

at

the
farm

in
2009,

be
dism

issed
as

its
allegations

are
irrelevant

to
the

charges
set

forth
in

C
ount

V
I.

T
he

allegation
that

R
espondents

had
not

applied
for

a
N

PD
E

S
perm

it
should

be
stricken,

as
no

factual
allegations

support
the

suggestion
that

R
espondents

w
ere

required
to

apply
for

an

11



N
PD

E
S

perm
it

prior
to

the
violations

alleged.

X
I.

C
o

u
n

t
V

ii’s
allegation

concerning
the

failure
to

apply
for

an
N

P
D

E
S

p
erm

it
m

ust
be

stricken.

C
ount

V
II

concerns
the

alleged
release

oflivestock
w

aste
from

a
cleanoutpipe

dam
aged

during
hail

bailing
operations.

T
he

allegation
in

P
aragraph

26
that

R
espondents

had
not

applied
for

a
N

P
D

E
S

perm
it

should
be

stricken,
as

no
factual

allegations
support

the
suggestion

that
R

espondents
w

ere

required
to

apply
for

an
N

PD
E

S
perm

itprior
to

the
events

alleged.

X
II.

C
o

u
n

t
V

III
m

ust
be

dism
issed

and
its

allegation
concerning

failure
to

apply
for

an
N

P
D

E
S

p
erm

it
m

ust
be

stricken.

A
ccording

to
C

ount
V

iii,
in

2003,
an

IE
PA

inspector
collected

sam
ples

from
one

ofthe

building
perim

eter
tiles

w
hich

discharged
into

a
ravine

in
a

field
south

ofthe
facility;

contam
ination

w
as

noted.
T

he
IE

PA
requested

m
onthly

sam
ples.

A
t

a
follow

up
inspection

in

2004,
the

IE
PA

inspector
noted

thatthe
discharge

to
the

ravine
had

been
stopped

through
the

installation
of

a
lift

station
that

pum
ped

the
tile

discharge
to

a
w

aste
pit.

O
n

June
28,

2004,
the

IR
PA

received
an

N
PD

E
S

perm
it

application
for

the
N

orth
Fork

facility.O
n

D
ecem

ber
19,

2007,
an

IE
PA

inspector
observed

liquid
w

ith
a

diesel
fuel

odor
and

slight
oil

sheen
draining

into
an

on-site
pond.

O
n

the
sam

e
date,

an
IE

PA
inspector

observed

leachate
and

runoff
draining

from
the

m
ortality

com
post

structure
to

an
on-site

pond.

A
ll

charges
in

C
ount

V
III

should
be

dism
issed

because
C

ount
V

III
does

not
contain

the

allegations
required

by
35

Ill.
A

dm
in.

C
ode

103204(c).
For

exam
ple,

itis
im

possible
to

determ
ine

w
hat

the
reference

to
livestock

w
astew

ater
m

eans
in

Paragraph
23.

It
could

be
the

12



perim
eter

tile
discharge,

the
liquid

containing
a

diesel
fuel

odor,
com

post
runoff,

or
all

ofthese.

A
llN

PD
E

S
charges

related
to

events
occurring

after
the

JE
PA

received
the

N
PD

E
S

perm
it

application
should

be
dism

issed.
415

JL
C

S
5/12(f)(W

here
a

perm
it

has
been

applied
for,

it

is
generally

not
a

violation
of

Section
12(f)

to
discharge

w
ithout

a
perm

it.).

T
he

allegation
that

R
espondents

had
not

applied
for

an
N

PD
E

S
perm

it
application

as
of

D
ecem

ber
3,

2003,
should

be
stricken,

as
there

are
no

factual
allegations

suggesting
that

they

w
ere

required
to

apply
for

such
a

perm
it.

X
III.

C
ount

TX
’s

alleged
g
ro

u
n
d
w

ater
violations

m
ust

be
dism

issed
and

o
th

er
specified

allegations
m

ust
be

stricken.

A
ccording

to
C

ount
IX

,
on

June
1,2004,

an
IE

P
A

inspector
observed

leachate
and

surface
runoffdraining

w
est

from
a

m
ortality

com
post

unit
into

a
w

aterw
ay

that
is

a
tributary

to

M
iddle

C
reek.

L
ater

in
June,

the
IE

PA
sought

and
received

m
onitoring

w
ell

data
indicating

that,

since
1997,

nitrate
levels

rose
in

the
southeast

m
onitoring

w
ell

dow
ngradient

of
a

w
aste

lagoon.

T
he

IE
PA

believes
that

the
im

pacted
groundw

ater
is

used
for

potable
purposes

and
is

C
lass

I

groundw
ater.

In
early

February,
2007,

w
aste

w
as

released
from

a
w

astew
ater

handling
structure

due
to

a

frozen
inlet.

R
espondents

constricted
the

spill
w

ith
a

dike,
and

cleaned
up

the
release.

O
n

F
ebruary

21,
2007,

an
IE

PA
inspector

recom
m

ended
that

R
espondents

undertake
additional

cleanup
m

easures.

O
n

A
ugust

24,
2007,

an
IE

PA
inspector

observed
that

several
sw

ine
had

been
burned

in
a

fire
near

the
gravel

road
at

the
facility.

Surface
w

ater
flow

s
through

this
area

into
a

w
atenvay

draining
to

w
aters

of
the

State.
T

he
IE

PA
inspector

also
observed

surface
runoff

draining
w

est

1
—

,
1

.)



from
a

m
ortality

com
post

structure
and

into
the

sam
e

w
aterw

ay.

B
ased

on
the

alleged
increasing

levels
ofnitrate

in
the

groundw
ater,

C
ount

IX
seeks

a

finding
that

R
espondents

violated
35

Ill.
A

dm
in.

C
ode

620.301, w
hich

prohibits
causing,

threatening,
or

allow
ing

the
release

ofany
contam

inantto
a

resource
groundw

ater
such

that

treatm
ent

is
necessary

to
continue

an
existing

use
or

to
assure

a
potential

use
of

such

groundw
ater;

or
an

existing
or

potential
use

of
such

groundw
ater

is
precluded.

T
his

alleged

Section
620.301

violation
should

be
dism

issed
because

the
recorded

levels
of

nitrate
in

the

allegedly
im

pacted
groundw

ater
does

not
exceed

the
groundw

ater
quality

standards
for

C
lass

I,

potable
resource

groundw
ater.

35
Ill.

A
dm

.
C

ode
620.410.(a).

P
aragraph

18
allegations

concerning
odors

noticed
on

June
1,2004,

should
be

stricken,
as

such
allegations

are
not

relevant
to

C
ount

TX
’s

charges.

P
aragraph

32’s
allegation

that
R

espondents
had

not
applied

for
an

N
PD

E
S

perm
it

application
should

be
stricken,

as
there

are
no

factual
allegations

suggesting
that

they
w

ere

required
to

apply
for

such
a

perm
it.

X
IV

.
C

onclusion.

W
H

E
R

E
F

O
R

E
,

for
the

reasons
set

forth
herein,

R
espondent

PSM
prays

that
this

M
otion

to
D

ism
iss

and/or
Strike

be
granted

and
that

the
B

oard
grant

it
such

other
and

further
relief

as
is

just.

14



R
espectfully

subm
itted,

P
R

O
F

E
S

S
IO

N
A

L
SW

IN
E

M
A

N
A

G
E

M
E

N
T

,
L

L
C

,
O

ne
of

the
R

espondents

B
Y

:
M

O
H

A
N

,
A

L
E

W
E

L
T

,
P

P
JL

L
A

M
A

N
&
1D

A
M

I

B
Y

:
C

7OJoel
A

.
B

enoit
Fred

C
.

P
rillam

an
Joel

A
.

B
enoit

M
O

H
A

N
,

A
L

E
W

E
L

T
,

P
R

IL
L

A
M

A
N

&
A

D
A

M
I

1
N

orth
O

ld
C

apitol
P

laza,
S

uite
325

S
pringfield,

IL
62701-1323

T
elephone:

217/528-2517
F

acsim
ile:

217/528-2553
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C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I
hereby

certii
thatI

did
on

th
e7

th
lday

of
Septem

ber,
2010,

send
by

First
C

lass
M

ail
w

ith
postage

thereon
fully

prepaid,
by

depositing
in

a
U

nited
States

Post
O

ffice
B

ox
in

Springfield,
illinois.

a
true

and
correct

copy
of the

follow
ing

instrum
ent

entitled
M

O
T

IO
N

T
O

D
IS

M
IS

S
A

N
D

/O
R

S
T

R
IK

E
:C
arol

W
ebb

H
earing

O
fficer

Illinois
P

ollution
C

ontrol
B

oard
1021

N
orth

G
rand

A
venue

E
ast

P.O
.

B
ox

19274
S

pringfield,
IL

62794-9274

Jane
M

cB
ride

O
ffice

of
the

A
ttorney

G
eneral

500
S.

S
econd

S
treet

S
pringfield,

IL
62706

C
laire

M
anning

B
row

n,
H

ay
&

S
tephens,

L
L

P
205

S.
F

ifth
Street,

S
uite

700
P.O

.
B

ox
2459

S
pringfield,

IL
62705-2459

E
dw

ard
W

.
D

re
r

Jennifer
M

.
M

artin
H

odge
D

w
yer

&
D

river
3150

R
oland

A
venue

P.O
.

B
ox

5776
S

pringfield,
IL

62705-5776

and
the

original
and

nine
copies

by
F

irst
C

lass
M

ail
w

ith
postage

thereon
fully

prepaid
ofthe

sam
e

foregoing
instrum

ent(s)

T
o:

Jam
es

T
herriault,

C
lerk

Illinois
P

ollution
C

ontrol
B

oard
Jam

es
R

.
T

hom
pson

C
enter

Suite
11-500

100
W

est
R

andolph
S

treet
C

hicago,
IL

6060
1-3218

/Jo
el

A
.

B
enoit

M
O

H
A

N
,

A
L

E
W

E
L

T
,

P
R

IL
L

A
M

A
N
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