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PL
E

A
SE

T
A

K
E

N
O

T
IC

E
that

on
the

/
*

day
of

A
pril,

2010,
I

m
ailed

the
follow

ing

docum
ent

for
filing

w
ith

the
C

lerk
of the

P
ollution

C
ontrol

B
oard

of
the

State
of Illinois:

R
E

S
P

O
N

S
E

T
O

T
H

E
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
F

O
R

R
E

C
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N
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R
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T
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N
A

N
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T
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T
H

E
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E
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P
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N
D

E
N

T
’S

M
O

T
IO

N
T

O
S

U
P

P
L

E
M

E
N

T
R

E
Q

U
E

S
T

F
O

R
R

E
C

O
N

S
ID

E
R

A
T

IO
N

a
copy

ofw
hich

is
attached

hereto
and

herew
ith

served
upon

you.

C
IT

Y
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F
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U
1N

C
Y

,
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P
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P
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M
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.
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P
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B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

PO
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
C

L
j
V

E
b

C
IT

Y
O

F
Q

U
IN

C
Y

,
an

Illinois
m

unicipal
)

APR
23

2O
i

corporation,
)

1fA
r
0
1

1
L

N
P

etitioner,
)

flC
o
n

0,
‘a

rd

v.
)

PC
B

N
o.

08-86
)

(N
PD

E
S

P
erm

it
A

ppeal)
IL

L
IN

O
IS

E
N

V
IR

O
N

M
E

N
T

A
L

)
P

R
O

T
E

C
T

IO
N

A
G

E
N

C
Y

,
)

R
espondent.

)

R
E

S
P

O
N

S
E

T
O

T
H

E
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
F

O
R

R
E

C
O

N
S

ID
E

R
A

T
IO

N
A

N
D

T
O

T
H

E
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
T

O
S

U
P

P
L

E
M

E
N

T
R

E
Q

U
E

S
T

F
O

R
R

E
C

O
N

S
ID

E
R

A
T

IO
N

N
O

W
C

O
M

E
S

P
etitioner

C
ity

of
Q

uincy,
by

and
through

its
attorneys,

M
ohan,

A
lew

elt,

Prillam
aii

&
A

dam
i,

and
for

its
R

esponse
to

the
R

espondent’s
M

otion
for

R
econsideration

and
to

R
espondent’s

M
otion

to
S

upplem
entR

equest
for

R
econsideration,

states
as

follow
s:

I.
B

ack
g
ro

u
n
d

Q
uincy

filed
this

N
PD

E
S

perm
it

appeal
to

challenge
thatportion

of its
N

PD
E

S
perm

it

identifying
three

ofits
C

SO
discharge

points
as1994

Federal
C

SO
C

ontrol
Policy

“sensitive

areas.”
Q

uincy
filed

a
detailed

m
otion

for
sum

m
ary

judgm
ent

setting
forth

the
undisputed

facts,

pertinent
law

,
and

its
argum

ents
and

analysis
as

to
each

issue
raised.

T
he

IE
PA

’s
R

esponse
to

M
otion

for
Sum

m
ary

Judgm
ent

challenged
one

fact
set

forth
in

Q
uincy’s

M
otion

for
S

um
m

ary
Judgm

ent,
i.e.,

w
hether

the
JE

PA
agreed

at a
July

12,
2007,

m
eeting

that
none

of
Q

uincy’s
C

SO
s

discharged
into

sensitive
areas

(hereinafter,
the

“Sole

D
isputed

Fact”).
T

he
IE

PA
’s

R
esponse

challenged
no

other
aspect

of
Q

uincy’s
M

otion
for

S
um

m
ary

Judgm
ent.



In
its

M
arch

4,
2010,

O
rder,

the
B

oard
held

that
the

disputed
fact

identified
by

the
IE

PA

w
as

not
m

aterial
to

the
issues

presented.
(O

rder,
pp.

20-2
1).

In
that

sam
e

O
rder,

the
B

oard

granted
sum

m
ary

judgm
ent

in
Q

uincy’s
favor

and
ordered

the
sensitive

area
determ

inations

rem
oved

from
the

pennit.

T
he

IE
PA

now
asks

thatthe
B

oard
reconsider

its
M

arch
4,

2010,
O

rder.

II.
T

he
IE

P
A

w
aived

the
rig

h
t

to
request

reconsideration
of

those
issues

w
hich

the
IE

P
A

did
not

address
in

its
R

esponse
to

M
otion

for
S

um
m

ary
Ju

d
g
m

en
t.

W
ith

the
exception

ofnew
ly

discovered
evidence,

w
hich

is
not

presented
by

the
IE

PA

here,
“...to

raise
argum

ents
in

a
m

otion
for

reconsideration
for

the
first

tim
e

w
hen

such
argum

ents

could
have

been
raised

prior
to

the
B

oard’s
original

decision
is

im
proper.

In
Illinois,

the
general

rule
is

that
failure

to
raise

an
issue

results
in

a
w

aiver
of

that
issue.

(See
735

IL
C

S
5/3-110.).”

Shaw
v.

B
oard

ofT
rustees

of the
V

illage
ofD

olton,
1997

Ill.
E

N
V

L
E

X
IS

171
at

*
4

(PC
B

N
o.

97-68)(A
pril

3,
1997)(P

ollution
C

ontrol
F

acility
Siting

A
ppeal).

A
ccordingly,

the
IE

P
A

w
aived

the
right

to
seek

reconsideration
of

11
issues

now
raised

except
those

concerning
the

Sole
D

isputed
Fact.

In
the

eventthe
B

oard
chooses

to
address

all

issues
raised

by
the

JE
PA

,
how

ever,
Q

uincy
responds

to
those

issues
below

.

III.
T

he
IE

P
A

has
not

m
et

it
b
u
rd

en
of

dem
onstrating

th
at

the
B

o
ard

should
reconsider

its
earlier

o
rd

er.

T
he

purpose
o
fm

otions
for

reconsideration
is

to
provide

tribunals,
including

the
B

oard,

w
ith

the
opportunity

to
revise

earlier
orders

that
m

ay
be

inaccurate.
T

he
orders

m
ay

be

inaccurate
due

to
existing

facts
not

being
discovered

until
after

the
order

w
as

entered,
facts

3



overlooked
by

the
tribunal,

changes
in

the
law

since
the

order
w

as
entered,

or
the

m
isapplication

of
existing

law
.

B
oard

ofT
rustees

of
Southern

Illinois
U

niversity
v.

JE
PA

,
PC

B
N

o.
02-105,

P
.

2

(N
PD

E
S

P
erm

it
A

ppeal)(O
ctober

6,
2005).

“T
he

party
seeking

reconsideration
m

ust
establish

due
diligence

and
dem

onstrate
that

real

justice
has

been
denied.”

P
atrick

M
edia

G
roup,

Inc.
v.

C
ity

of
C

hicago,
255

Ill.
A

pp.
3d

1,
8(1st

D
ist.

1993).
Itis

the
m

ovant’s
burden

to
specify

the
facts

the
tribunal

should
have

considered

and
the

law
the

tribunal
should

have
applied.

T
he

B
oard

has
repeatedly

denied
m

otions
for

reconsideration
because

the
m

ovant
failed

to
m

eet
this

burden.
Id.;

see,
e.g..

D
es

Flam
es

R
iver

W
atershed

A
lliance

v.
IE

FA
.

2007
Ill.

E
N

V
L

E
X

IS
289

at
*2

(PC
B

N
o.

04-88)(July
12,

2007)(T
hird-P

arty
N

PD
E

S
P

erm
itA

ppeal);
A

m
erican

B
ottom

C
onservancy

v.
LEPA

,
2007

Ill.

E
N

V
L

exis
183

at
*
3
4

(PC
B

N
o.

06-171
(M

ay
3,2007)(T

hird-P
artyN

P
D

E
S

Perm
it

A
ppeal);

V
illage

ofR
obbins

v.
E

P
A

,
2004

Ill.
E

N
V

L
E

X
IS

636
at

*
2

(PC
B

N
o.

04-48)(N
ov.

18,

2004)(P
erm

it
A

ppeal-L
and);

Jersey
S

anitation
C

o
o
ratio

n
v.

E
P

A
,

2001
Ill.

E
N

V
L

E
X

IS
437

at

*
4

(PC
B

N
o.

00-82)(Sept.
20,

200
1)(Perm

it
A

ppeal-L
and);

A
s

discussed
m

ore
fully

below
,

the
IE

PA
cannot

be
found

to
have

acted
diligently

w
hen,

in
response

to
the

M
otion

for
Sum

m
ary

Judgm
ent,

it
failed

to
set

forth
any

law
or

facts

dem
onstrating

that
the

entry
ofsum

m
ary

judgm
ent

w
as

not
w

arranted.
A

dditionally,
in

its

request
for

reconsideration,
the

IE
PA

still
does

not
set

forth
any

law
or

facts
dem

onstrating
that

sum
m

ary
judgm

ent
should

not
have

been
granted

in
Q

uincy’s
favor.

T
he

IE
PA

’s
hinting

that
it

w
ill

present
the

B
oard

w
ith

facts
and

law
supporting

its

position
after

a
hearing

is
conducted

does
not

satisfy
the

LEPA
’s

current
burden,

and
the

request

for
reconsideration

should
be

denied.

4



IV
.

T
he

IE
P

A
has

failed
to

identify
any

new
ly

discovered
facts

or
facts

overlooked
by

the
B

o
ard

to
w

arran
t

reconsideration.

T
he

M
otion

for
R

econsideration
does

not
claim

that
there

are
new

ly
discovered

facts
that

w
arrantthe

B
oard

reconsidering
its

order.
T

he
M

otion
for

R
econsideration

does
state

that
the

B
oard

overlooked
facts

in
the

record
(M

otion,
pp.

2
&

4),but
the

M
otion

never
identifies

any
fact

the
B

oard
overlooked.

A
ccordingly,

reconsideration
is

not
w

arranted
on

the
ground

the
B

oard
failed

to
consider

any
relevant

fact.

V
.

T
he

JE
P

A
has

failed
to

identify
any

recent
changes

in
the

law
th

at
w

arran
t

the
B

o
ard

reconsidering
its

decision.

T
he

M
otion

for
R

econsideration
does

not
suggest

that
there

have
been

any
changes

to
the

law
since

the
B

oard
m

ade
its

decision.

A
ccordingly,

reconsideration
is

not
w

arranted
on

the
ground

of recent
changes

to
the

law
.

V
I.

T
he

B
o

ard
applied

the
correct

stan
d
ard

of
review

and
b
u
rd

en
of

b
u
rd

en
of

proof.

A
fter

quoting
a

portion
ofpage

3
ofthe

M
arch

4,
2010,

O
rder,

concerning
the

standard
of

review
and

the
burden

ofproof,
the

M
otion

for
R

econsideration
states

that
there

is
a

legitim
ate

question
as

to
w

hether
the

B
oard

applied
the

proper
standard

of review
and

burden
ofproof

(M
otion,

p.
3).

T
he

basis
raised

by
the

IE
PA

for
its

concern
is

that
the

opinions
cited

by
the

B
oard

do
not

concern
N

PD
E

S
perm

it
appeals

or
sum

m
aryjudgm

ents.
(M

otion,
p.

3).
T

he
TEPA

does
not

state
w

hat
alternate

standard
of review

or
burden

ofproof
the

B
oard

should
have

applied

w
hen

the
issue

before
the

B
oard

is
the

challenge
ofperm

it
conditions

in
an

N
PD

E
S

p
e
rm

it.

5



B
ecause

the
JE

PA
does

notprovide
any

alternate
standard

of review
or

alternate
burden

ofproof

(or
cite

to
any

legal
authority

supporting
these

alternates),
this

argum
ent

should
be

rejected.

Further
supporting

the
rejection

of
the

JE
PA

’s
unsupported

argum
ent is

that
the

B
oard

applied

the
sam

e
standard

of review
and

burden
of proof

as
ithad

in
earlier

N
PD

E
S

perm
it

appeals.
D

es

Plaines
R

iver
W

atershed
A

lliance
v.

IE
PA

.
2007

Ill.
E

N
V

L
E

X
IS

149
at

*2831
(PC

B
N

o.
04-

88)(A
pril

19,
2007)(T

hird-P
arty

N
PD

E
S

P
erm

it
A

ppeal);
B

oard
of T

rustees
of

Southern
Illinois

U
niversity

v.
TEPA

,
PC

B
N

o.
02-105,

p.
7

(N
PD

E
S

Perm
it

A
ppeal)(A

ugust
4,

2005).

A
ccordingly,

as
there

is
nothing

to
support the

IE
PA

’s
suggestion

that
the

B
oard

m
ay

have
applied

the
incorrect

standard
ofreview

or
the

incorrectburden
ofproof,

reconsideration
on

this
basis

is
unw

arranted.

V
II.

T
he

B
o

ard
correctly

applied
the

p
ro

ced
u
ral

law
governing

m
otions

for
sum

m
ary

ju
d
g
m

en
t,

the
process

w
as

fair,
and,

in
light

of
the

closed
reco

rd
and

the
failure

of
the

IE
P

A
to

identify
any

facts
overlooked

by
the

B
oard,

th
ere

is
no

reason
to

allow
the

IE
P

A
an

o
th

er
o
p
p
o
rtu

n
ity

to
p

resen
t

its
case.

T
he

JE
PA

contends
that

by
granting

sum
m

ary
judgm

ent
in

favor
ofQ

uincy,
the

B
oard

denied
the

IE
P

A
the

opportunity
to

refute
the

law
and

facts
presented

by
Q

uincy.
(M

otion,pp.
3

and
12).

T
he

JE
PA

states
that

it
“
.
.
.

m
ust

be
afforded

an
opportunity

to
refute

petitioner’s

show
ing

by
providing

a
justification

based
upon

the
record

for
the

challenged
conditions....”

and

that
the

IE
PA

“...is
sim

ply
asking

for
a

fL
r

opportunity
to

articulate
its

legal
and

factual

justification.”
(M

otion,
p.

4).

R
egarding

the
TEPA

having
a

fair
opportunity

to
present

its
factual

and
legal

argum
ents

to

the
B

oard,
the

procedure
em

ployed
afforded

fairness.
T

he
IE

PA
had

a
full

opportunity
to

present

6



its
position

regarding
the

applicable
law

and
w

hether
any

m
aterial

facts
w

ere
in

dispute.

T
he

only
law

set
forth

in
the

IE
PA

’s
R

esponse
to

M
otion

for
S

um
m

ary
Judgm

ent
is

law

concerning
sum

m
ary

judgm
ents

generally.
T

he
IE

PA
’s

R
esponse

contains
no

citation
to

legal

authority
supporting

w
hat

appears
to

be
its

new
position

regarding
sum

m
ary

judgernent,
i.e.,

that

sum
m

ary
judgm

ent
m

otions
are

not
allow

ed
in

N
PD

E
S

perm
it

appeals.
T

he
IE

PA
’s

new
position

is
not

only
inconsistent

w
ith

its
R

esponse
(i.e.,

w
hy

w
ould

the
IE

PA
’s

R
esponse

discuss
the

sum
m

ary
judgm

ent
standard

if
the

JE
PA

’s
position

w
as

that
sum

m
ary

judgm
ent

m
otions

w
ere

not
allow

ed
in

N
P

D
E

S
perm

it
appeals?),

itis
w

ithoutm
erit.

S
um

m
aryjudgm

ent
m

otions
are

regularly
entertained

in
N

PD
E

S
perm

it
appeals.

D
es

Plaines
R

iver
W

atershed
A

lliance
v.TEPA

.

2007
Ill.

E
N

V
L

E
X

IS
149

at
*
4
5
4
7

(PC
B

N
o.

04-88)(A
pril

19,
2007)(T

hird-P
artyN

P
D

E
S

Perm
it

A
ppeal)(denying

petitioner’s
m

otion
for

sum
m

ary
judgm

ent);
B

oard
of T

rustees
of

Southern
Illinois

U
niversity

v.
IE

PA
,

PC
B

N
o.

02-405
N

P
D

E
S

P
erm

it
A

ppeal)(A
ugust

4,

2005)(granting
and

denying,
in

part,
university’s

and
LEPA

’s
m

otions
for

sum
m

ary
judgm

ent).

N
othing

prevented
the

IE
PA

from
,

as
it refers

to
it,

“refut[ing]
petitioner’s

show
ing

by

providing
justification

based
upon

the
record

for
the

challenged
conditions....”

(M
otion,p.

4)

(em
phasis

added).
O

nce
the

IE
PA

issued
the

perm
it,

the
record

could
not

be
changed;

itw
as

fixed.
415

IL
C

S
5/40(e).

“T
he

B
oard’s

review
in

perm
it

appeals
is

lim
ited

to
inform

ation

before
the

IE
PA

during
the

IE
PA

’s
statutory

review
period,

and
is

not
based

on
infonnation

developed
by

the
perm

it
applicant,

or
the

IE
PA

,
after

the
JE

PA
’s

decision.”
D

es
Plaines

R
iver

W
atershed

A
lliance

v.
IE

PA
.

2007
Ill.

E
N

V
L

E
X

IS
149

at
*46

(P
C

B
N

o.
04-88)(A

pril
19,

2007)(T
hird-P

artyN
P

D
E

S
P

erm
itA

ppeal).
If

m
aterial

issues
of

disputed
facts

exist
(and

Q
uincy

is
aw

are
of

none),
the

IE
PA

had
a

full
and

com
plete

opportunity
to

m
ake

the
B

oard
aw

are

7



of
these

disputed,m
aterial

facts
during

the
sum

m
ary

judgm
entprocess.

T
he

JE
PA

’s
R

esponse
to

M
otion

for
Sum

m
ary

Judgm
ent

contains
no

citation
to

legal

authority
challenging

any
ofthe

substantive
law

presented
by

Q
uincy,

no
challenge

to
the

undisputed
m

aterial
facts

presented
by

Q
uincy

(except
for

the
Sole

D
isputed

Fact,
discussed

in

Section
V

III),
and

no
challenge

to
the

analysis
presented

by
Q

uincy.

N
o

one
is

arguing,
as

the
JE

PA
suggests,

that
the

IE
PA

w
as

required
to

prove
its

case
at

the
sum

m
ary

judgm
ent

stage.(M
otion

to
Supplem

ent,
p.

2).
W

hen
responding

to
the

M
otion

for

Sum
m

ary
Judgm

ent
establishing

Q
uincy’s

prim
a

facie
case,

how
ever,

the
IE

PA
w

as
required

to

present
a

factualbasis
w

hich
w

ould
arguably

entitle
it

to
a

judgm
ent;

the
TEPA

w
as

notrequired

to
show

that
itw

ould
prevail,

only
that

it
m

ight.
D

es
Plaines

R
iver

W
atershed

A
lliance

v.
IE

PA
,

2007
Ill.

E
N

V
L

E
X

IS
149

at
*46

(PC
B

N
o.

04-88)(A
pril

19,
2007)(T

hird-P
artyN

P
D

E
S

P
ennit

A
ppeal)(citing

G
authier

v.
W

estfall,
266

Iii.
A

pp.
3d

213,
219
(2d

D
ist.

1994).
T

he
LEPA

did

not
do

so
and,

thus,
sum

m
ary

judgm
ent

w
as

properly
entered

in
Q

uincy’s
favor.

In
re

E
state

of

Sew
art,

236
Iii.

A
pp.

3d
1,

8(1StD
ist.

1992).

A
ccordingly,

the
JE

PA
’s

argum
entthat

the
sum

m
ary

judgm
ent

process
w

as
som

ehow

unfair
and

that
it

should
be

given
another

opportunity
to

present
its

argum
ents

based
on

the

closed
record

is
w

ithout
m

erit
and

does
not

support
the

B
oard

reconsidering
its

earlier
order.

V
III.

T
h

e
H

ah
n

A
ffid

av
it

is
n

o
t

p
art

of
th

e
reco

rd
,

b
u
t

even
if

it w
ere,

it
does

n
o

t
create

a
g

en
u

in
e

issue
o

f
m

aterial
fact.

T
he

E
P

A
w

ishes
to

use
the

H
ahn

A
ffidavit

to
create

the
Sole

D
isputed

Fact.
T

he
H

ahn

A
ffidavit

is
not

part
o
f

the
record

and
m

ay
not

be
considered

by
the

B
oard.

IE
PA

v.
Illinois

PC
B

,

386
III.

A
pp.

3d
375,

390
(3

D
ist.

2008).
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If
the

B
oard

chooses
to

consider
the

H
ahn

A
ffidavit,

Q
uincy

adopts
and

incorporates

herein
its

R
eply

to
R

espondentIllinois
E

nvironm
ental

P
rotection

A
gency’s

R
esponse

to
M

otion

for
Sum

m
ary

Judgm
ent.

In
further

response,
Q

uincy
notes

that
the

IE
PA

argues
that

the
Sole

D
isputed

Fact
is

m
aterial

because,
ifthe

parties
w

ere
not

in
agreem

ent
on

July
12,

Q
uincy’s

argum
ent

that
the

IE
PA

cannot
change

its
prior

finding
ofno

sensitive
areas

absent
a

significant
change

in

circum
stances

w
ill

fail.
(M

otion,
p.

5).
Q

uincy
disagrees

w
ith

the
IE

PA
’s

prem
ise,

but
even

if

the
IE

PA
’s

prem
ise

w
ere

correct,
the

Sole
D

isputed
Factis

not
m

aterial
to

the
outcom

e
of

this

pennit
appeal

because
the

B
oard

found
that

itw
as

unnecessary
to

address
Q

uincy’s
significant

change
in

circum
stances

argum
entin

light
ofthe

other
grounds

for
granting

sum
m

ary
judgm

ent.

(O
rder,p.

29,
fn.

13).
T

hus,
if

the
resolution

of
the

significant
change

in
circum

stances

argum
ent

itself w
as

unnecessary
to

the
resolution

ofthe
perm

it
appeal,

w
hether

the
parties

w
ere

in
agreem

ent
on

July
12

is
necessarily

im
m

aterial
to

the
resolution

of
the

perm
it

appeal.
A

dispute
over

an
im

m
aterial

factdoes
not

prevent
the

granting
of

sum
m

ary
judgm

ent.

Finally,
and

contrary
to

IE
PA

’s
argum

ent,
Q

uincy’s
invalid

rule
m

aking
argum

ent
is

not

contingent
on

the
resolution

o
fthe

Sole
D

isputed
Fact.

(M
otion,

p.
8).

R
egardless

of w
hether

the
parties

w
ere

in
agreem

ent
on

July
12,

the
IE

PA
’s

current
policy

is
an

invalid
nile.

A
ccordingly,

neither
the

H
ahn

A
ffidavit

nor
the

Sole
D

isputed
F

act
are

a
valid

basis
for

the
B

oard
to

reconsider
its

order.

9



IX
.

T
he

IE
P

A
’s

m
iscellaneous

argum
ents

do
not

w
arran

t
the

B
oard

reconsidering
its

O
rd

er.

T
he

JE
PA

faults
the

B
oard

for
m

aking
factual

findings.
(M

otion,
p.

11).
T

he
B

oard’s

O
rder

m
erely

set
forth

the
undisputed

facts.

T
he

TEPA
faults

the
B

oard
for

substituting
its

judgm
ent

for
that

of
the

IE
PA

.
(M

otion,
p.

11).
T

he
appeal

process
is

in
place

for
this

reason.
415

IL
C

S
5/40(a)(l).

T
he

IE
PA

“...respectfully
suggests

that
the

B
oard

needs
to

appreciate
the

crucial

distinction
betw

een
judgm

ent
on

the
pleadings

and
a

contested
adjudication.”

(M
otion,

pp.
11-

12).
A

s
the

m
otion

at
issue

is
one

for
sum

m
ary

judgm
ent,

Q
uincy

assum
es

the
IE

PA
used

the

phrase
“judgm

ent
on

the
pleadings”

m
istakenly,

as
it

did
on

occasion
throughout

its
M

otions.

E
ven

w
ith

this
correction,

how
ever,

Q
uincy

does
not

agree
w

ith
the

IE
PA

’s
statem

ent.
Sum

m
ary

judgm
ents

are
regularly

entered
in

contested
adjudications

w
here

the
m

aterial
facts

are

undisputed.

T
he

JE
PA

states
that

even
ifthe

IE
PA

m
isinterpreted

the1994
C

SO
Policy,

that
does

not

necessarily
m

ean
that

Q
uincy

w
as

entitled
to

sum
m

ary
judgm

ent.
(M

otion,p.
12).

T
his

w
ould

be
true

if
the

IE
PA

m
isinterpreted

the
1994

C
SO

Policy,
but

the
undisputed

facts
show

ed
that

under
a

correct
interpretation

of
the

1994
C

SO
Policy,

certain
discharge

points
w

ere
sensitive

areas.
H

ow
ever,

in
the

present
case,

the
undisputed

facts
show

that
the

discharge
points

at
issue

w
ere

not
sensitive

areas
under

a
correct

interpretation
ofthe

1994
C

SO
Policy

and,
thus,

Q
uincy

w
as

entitled
to

sum
m

ary
judgm

ent
in

its
favor.

A
ccordingly,

none
of

the
TEPA

’s
m

iscellaneous
argum

ents
constitute

a
valid

basis
for

the

B
oard

to
reconsider

its
M

arch
4,

2010,
O

rder.
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X
.

T
h

e
B

o
ard

co
rrectly

d
eterm

in
ed

th
at

th
e

IE
P

A
’s

cu
rren

t
p
ractice

w
as

an
u
n
p
ro

m
u
lg

ated
ru

le
w

hich
could

n
o

t
be

invoked
to

im
pose

th
e

sensitive
area

d
esig

n
atio

n
s

in
th

e
p
erm

it.

T
he

IE
PA

,relying
u
p
o
n

A
lternate

Fuels,
Inc.

v.
D

irector
of JE

PA
,

215
Ill.

2d
219

(2004),

contends
that

the
B

oard
erred

in
holding

that
the

JE
PA

’s
current

practice
w

as
a

rule.
(M

otion,p.

12-13).
T

he
IE

PA
asserts

that
the

current
practice

statem
ent

w
as

m
erely

the
IE

PA
’s

interpretation
ofthe

1994
C

SO
Policy,

albeit
a

possibly
incorrect

interpretation.
(M

otion,
p.

13).

In
A

lternative
Fuels,

Inc.,
the

Illinois
Suprem

e
C

ourt
found

that
the

IE
PA

had
m

erely

provided
an

interpretation
of

the
phrase

“discarded
m

aterial”based
on

a
particular

set
of

facts
and

that
there

w
as

no
evidence

that
the

IE
PA

’s
interpretation

w
as

a
statem

ent
o

f general
applicability.

RI.
at

247-248.
In

contrast,
in

the
present

case,
in

response
to

Q
uincy’s

inquiry
regarding

w
hy

the

JE
PA

w
as

changing
the

designation
of

three
discharge

points
to

sensitive
areas,

the
IE

PA

explained
its

sensitive
area

determ
inations

by
specifically

referring
to

its
current

practice,
a

currentpractice
that

had
nothing

to
do

w
ith

facts
unique

to
Q

uincy.
Standing

alone,
the

use
of

the
phrase

“current
practice”

suggests
that

the
W

PA
w

as
referring

to
a

rule
of

general

applicability.
(T

he
w

ord
“practice”

has
several

definitions,
including:

(a)
to

do
som

ething

custom
arily;

(b)
a

repeated
or

custom
ary

action;
and

(c)
the

usual
w

ay
of

doing
som

ething.

W
ebster’s

Seventh
N

ew
C

ollegiate
D

ictionary,
p.

667
(1972)).

T
he

IE
PA

’s
response,read

in
its

proper
context,

w
as

that
the

IE
PA

’s
current

practice
w

as
to

designate
stream

s
that

flow
ed

through

residential
areas

or
public

use
areas

as
sensitive

areas.
(O

rder,p.
22;

M
otion

for
Sum

m
ary

Judgm
ent,

p.
13).

A
ccordingly,

reconsideration
is

not
w

arranted
on

the
ground

the
that

IE
PA

’s
current

practice
w

as
not

an
unprom

ulgated
rule.

11



X
I.

E
ven

if
the

IE
P

A
’s

cu
rren

t
practice

w
ere

not
a

unenforceable
rule,

the
IE

P
A

im
p
ro

p
erly

in
terp

reted
the

p
h

rase
“sensitive

area”
as

used
in

the
1994

C
S

O
C

ontrol
P

olicy.

T
he

IE
P

A
concedes

that its
interpretation

of the
phrase

“sensitive
area”

as
used

in
the

1994
C

SO
C

ontrol P
olicy

m
ay

have
been

incorrect.
(M

otion,
p.

13).
T

he
IE

PA
’s

R
esponse

to

the
M

otion
for

S
um

m
ary

Judgm
ent

did
not

challenge
Q

uincy’s
argum

ents
in

support
of

a
finding

that
the

IE
PA

’s
interpretation

w
as

incorrect.
In

its
present

M
otion,

the
IE

PA
’s

presents
no

facts

or
legal

argum
ent

suggesting
that

the
B

oard’s
alternative

finding
(i.e.,

ifthe
E

P
A

’s
current

practice
is

not
a

rule,
sum

m
ary

judgm
ent

is
w

arranted
because

the
JE

P
A

im
properly

interpreted

the
1994

C
S

O
C

ontrol
P

olicy)
is

incorrect
(O

rder,
p.

22-28).

A
ccordingly,

even
if

the
IE

P
A

has
not

form
ally

conceded
the

point,
because

the
IE

P
A

has

failed
to

present
any

reason
for

the
B

oard
to

reconsider
its

finding
that

the
IE

P
A

m
isinterpreted

the
1994

C
SO

C
ontrol

Policy,
the

B
oard

should
notreconsider

this
issue.

X
II.

N
o

arg
u
m

en
ts

set
fo

rth
in

the
IE

P
A

’s
M

otion
to

S
upplem

ent
R

equest
for

R
eco

n
sid

eratio
n

w
arran

t
the

B
oard

reconsidering
its

O
rder.

A
fter

the
deadline

for
filing

its
m

otion
for

reconsideration,
the

IE
PA

filed
a

M
otion

to

Supplem
ent

R
equest

for
R

econsideration.
A

ttached
thereto,

unsupported
by

an
affidavit

as
to

authenticity,
is

a
letter

purportedly
from

T
inka

G
.

H
yde,

D
irector,

W
ater

D
ivision,

U
SE

PA
,

R
egion

5,
to

the
IE

PA
.

T
he

IE
PA

states
that

itrequested
that the

U
S

E
P

A
review

the
B

oard’s

M
arch

4,
2010,

O
rder.

(M
otion

to
Supplem

ent,
p.

1).

A
s

the
IE

PA
recognizes,

D
irector

H
yde’s

letter
is

not
part

of the
record.

(M
otion

to

Supplem
ent,

p.
2).

A
ccordingly,

like
the

H
ahn

A
ffidavit,

itm
ay

not be
considered

in
this

perm
it

12



appeal.
JE

PA
v.

Illinois
386

Ill,
A

pp.
3d

375
390
(3r
d

D
ist.

2008).

A
dditionally,

because
D

irector
H

yde’s
letter

w
as

not
filed

prior
to

the
m

otion
for

reconsideration
deadline

and
because

it
is

not
authenticated,

it
should

not
be

considered
by

the

B
oard.

If
the

B
oard

considers
D

irector
H

yde’s
letter,

it
should

not
be

deem
ed

“new
evidence,”

as

suggested
by

the
IE

PA
.

It
did

not
exist

w
hen

the
IE

PA
issued

the
perm

it.
It

is
not

evidence.
If

anything,
it

is
sim

ply
D

irector
H

yde’s
legal

opinion,provided
at

the
request

of the
IE

PA
,

regarding
the

correctness
ofthe

B
oard’s

M
arch

4,
2010,

O
rder.

T
he

IE
P

A
refers

to
it

as
a

“federal
interpretation

of
the

subject
federalpolicy”

purportedly
tending

to
shed

light
on

the

B
oard’s

“m
isapplication

o
f

existing
law

.”
(M

otion
to

Supplem
ent,

p.
1).

N
othing

in
the

letter
suggests

the
basis

for
D

irector
H

yde’s
authority,

or
D

irector
H

yde’s

qualifications,
to

offer
federal

interpretation
of

any
law

or
policy.

T
he

IE
PA

offers
no

reason

w
hy

the
B

oard
should

abandon
its

reasoned
opinion

based
upon

D
irector

H
yde’s

letter.
T

he

letter
is

truly
an

extraordinarily
odd

and
bold

exhibit
to

present
to

the
B

oard.
Further,

the

reasoning
set

forth
in

the
letter

does
not

w
ithstand

scrutiny.

D
irector

H
yde’s

letter
states

that
“w

e”
review

ed
the

B
oard’s

M
arch

4,
2010,

O
rder

and

believe
thatthe

B
oard

construed
the

phrase
“w

aters
w

ith
prim

ary
contact

recreation”
too

nanow
iy.

A
ccording

to
D

irector
H

yde’s
letter,

pursuant
to

the
1994

C
SO

C
ontrol

Policy,
the

IJS
E

P
A

expects
perm

itees’
long-term

controlplans
(L

T
C

P)
to

give
the

highest
priority

to

controlling
overflow

s
to

sensitive
areas

(L
etter,para.

2).
T

hus,
the

letter
continues,

to
give

m
eaning

to
the

phrase
highestpriority,

the
IE

PA
m

ust
have

discretion
under

the
policy

to

designate
w

aters
w

ith
the

potential
for

or
high

probability
ofhum

an
contact

as
sensitive

areas.

13



(L
etter,

para.
4).

W
ith

all
due

respect
to

D
irector

H
yde,

it
sim

ply
does

not
follow

that
because

L
T

C
Ps

m
ust

give
the

highest
priority

to
protecting

sensitive
areas,

the
IE

PA
m

ust have
discretion

to
designate

w
aters

w
ith

the
potential

for
or

high
probability

of hum
an

contact
as

“w
aters

w
ith

prim
ary

contactrecreation”
so

that
they

fall
w

ithin
the

1994
C

SO
Policy’s

definition
of

sensitive
areas.

T
he

1994
C

SO
C

ontrol
Policy

sim
ply

does
not

give
the

IE
PA

the
authority

to
designate

areas

that
are

not
sensitive

areas
as

sensitive
areas.

T
he

rem
ainder

ofthe
M

otion
to

Supplem
entR

equest
for

R
econsideration

is
sim

ply
a

restatem
ent

of
the

IE
PA

’s
earlier

argum
ents,

none
of w

hich
present

a
valid

ground
for

reconsideration.

T
hus,

the
B

oard
should

not reconsider
its

M
arch

4,
2010,

O
rder

based
on

D
irector

H
yde’s

letter
or

based
on

any
argum

ents
presented

in
the

M
otion

to
Supplem

entR
equest

for

R
econsideration.

X
III.

C
onclusion

W
H

E
R

E
F

O
R

E
,

for
all

the
reasons

set
forth

in
its

M
otion

for
Sum

m
ary

Judgm
ent,

its
R

eply
to

IE
PA

’s
R

esponse,
and

this
R

esponse,
P

etitioner
C

ity
of

Q
uincy

prays
that

both
the

IE
PA

’s
M

otion
for

R
econsideration

and
the

IE
PA

’s
M

otion
to

S
upplem

entR
equest

for

R
econsideration

be
denied.
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C
IT

Y
O

F
Q

U
1N

C
Y

,
an

Illinois
m

unicipal
corporation,

P
etitioner

B
y:

M
O

R
A

N
,

A
L

E
W

E
L

T
,

P
R

IL
L

A
M

A
N

&
A

D
A

M
I,

its
attorneys

B
y

_
_
_
_
_
_
_
_
_

Joel
A

.
B

enoit

M
O

R
A

N
,

A
L

E
W

E
L

T
,

P
R

IL
L

A
M

A
N

&
A

D
A

M
I

1
N

.
O

ld
C

apitol
Plaza,

Ste.
325

S
pringfield,

IL
62701

T
elephone:

217/528-2517
F

acsim
ile:

217/528-2553
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C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I
hereby

certify
that

I
did

on
the

21stday
ofA

pril,
2010,

send
by

First
C

lass
M

ail
w

ith
postage

thereon
fully

prepaid,
by

depositing
in

a
U

nited
States

P
ost

O
ffice

B
ox

in
Springfield,

Illinois,
a

true
and

correct
copy

ofthe
follow

ing
instrum

ent
entitled

R
E

S
P

O
N

S
E

T
O

T
H

E
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
F

O
R

R
E

C
O

N
S

ID
E

R
A

T
IO

N
A

N
D

T
O

T
H

E
R

E
S

P
O

N
D

E
N

T
’S

M
O

T
IO

N
T

O
S

U
P

P
L

E
M

E
N

T
R

E
Q

U
E

S
T

F
O

R
R

E
C

O
N

S
ID

E
R

A
T

IO
N

T
o:

T
hom

as
D

avis
D

ivision
of L

egal
C

ounsel
Illinois

A
ttorney

G
eneral’s

O
ffice

500
South

Second
Street

Springfield,
IL

62706

C
arol

W
ebb

H
earing

O
fficer

Illinois
P

ollution
C

ontrol
B

oard
1021

N
orth

G
rand

A
venue

E
ast

P.O
.

B
ox

19274
Springfield,

IL
62794-9274

and
the

original
and

nine
copies

by
F

irst
C

lass
M

ailw
ith

postage
thereon

fully
prep

aid
ofthe

sam
e

foregoing
instrum

ent(s)

T
o:

Jam
es

T
herriault,

C
lerk

Illinois
P

ollution
C

ontrol
B

oard
Jam

es
R

.
T

hom
pson

C
enter

Suite
11-500

100
W

est
R

andolph
Street

C
hicago,

IL
60601-3218

Joel
A

.
B

enoit

M
O

R
A

N
,

A
L

E
W

E
L

T
,

PR
IL

L
A

M
A

N
&

A
D

A
M

I
1

N
.

O
ld

C
apitol

Plaza,
Ste.

325
Springfield,

IL
62701

T
elephone:

217/528-2517
Facsim

ile:
217/528-2553

T
H

IS
F

IL
IN

G
IS

SU
B

M
IT

T
E

D
O

N
R

E
C

Y
C

L
E

D
P

A
P

E
R
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